R . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
R _ , PESHAWAR

SERVICE APPEAL NO. 267/2019 -

Date of institution .. 22.02.2019
Date of judgment ... 02.03.2020

Jan Nisar S/o Ghulam Qadar

R/o Nawan Kali Rustam Tehsil & District Mardan
Designation Pump Operator-cum-Valve man,
Department of Public Health Engineering Circle, Mardan
' : (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Public Health
Engineer Civil Secretariat, Khyber Pakhtunkhwa, Peshawar.
Superintendent Engineer Public Health Circle, Mardan.
Executive Engineer Public Health Nizd Eidga Division, Mardan.
. Executive Engineer Public Health Division, Charsadda. -
- : Chief Engineer Public Health Civil Secretariat Khyber Pakhtunkhwa
o Peshawar.

‘ Secretary Finance Civil Secretariat, Khyber Pakhtunkhwa Peshawar.
| , o (Respondents)

TD W

o

SERVICE APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT,

1974, AGAINST THE ACT, COMMISSION AND OMISSION QF THE

' RESPONDENTS AS THEY ARE TAKING DUTY OF TUBE WELL

o ~:~§ § - OPERATOR FROM THE APPELLANTS AGAINST THE SALARY OF

CHOWKIDAR POST IN BPS-1, WHICH IS ILLEGAL, UNLAWFUL AND -

N . THE RESPONDENTS ARE LIABLE TO BE RESTRAINED FROM

N TAKING DUTY OF TUBE WELL OPERATOR FROM THE APPELLANT
:‘\i . OR LIABLE TO PAY PERKS AND- PRIVILEGES OF TUBE WELL

~ OPERATOR.

Mr. Muhammad Jan, Deputy District Attorney .. For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)

MR. MIAN MUHAMMAD ... MEMBER (EXECUTIVE)
JUDGMENT

-MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Counsel for

the appellants and Mr. Muhammad Jan, Deputy District Attorney

|
: . Mr. Amjid Ali (Mardan), Advocate .. For appellant.
‘alongwith Mr. Asghar Shah, Head Clerk for the respondents present.

Arguments heard and record perused.
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Our this judgment shall disposed of above mentioned service

appeal as well as

1.

IL.

I11.

VI. .

VII.

Service Appeal No. 268/2019 titled “Muhammad Arshad

‘Versus Government of Khyber Pakhtunkhwa through Secretary

Public Health Engineer Cfvii Secretariat, Khyber Pakhtunkhwa,
Peshawar and five others”, |

Service Appeal No. 269/2019 titled “Muhammad Waleed
Versus Government of Khyber Pakhtunkhwa through Secretary

Public Health Engineer Civil Secretariat, Khyber Pakhtunkhwa,

. Peshawar and.five others”,

Service Appeal No. 270/2019 titled ‘;Sadiq Ali Versus
Government of Khyber Pakht-uni‘(hwa through Secretary Public
Health Engineer Civil Secretariat, Khyber Pakhtuﬁkkhwa,
Peshawar and five othérs”, |

Service Appeal No. 271/2019 titled “Hussain Ahmad

" Versus Government of KHyber Pakhtunkhwa through Secretary

Public Health Engineer Civil Secretariat, Khyber Pakhtunkhwa,
Peshawér and fIve»others.”,

Service Appeal Nb. 272/2019 titled “Aftab Ahméd Versus
Government of Khyﬁer Pakhtunkhwa through Secretary Public

Heaith Engineer Civil Secretariat, Khyber Pakhtunkhwa,

Peshawar and five others”,

Service Appeal No. 273/2019 titled “Dawa Khan Velrsus
Government of Khyber Pakhtunkhwa through Secretary Public
Health Engineer Civil Secretariat, Khyber Pakhtunkhwa,
Peshawar énd five others”, | | |

" Service Appeal No. 274/2019 titled “Aziz-ur-Rahman

Versus Government of Khyber Pakhtunkhwa through Secretary




VIIL

- IX

XII.

XIII.

3.

" Peshawar and five others”, *

-3

Public Health En.gineer_ Civil Secretariat, Khyber Pakhtunkhwa,
Service Appeal- No. 275/2019 titled “ZarWar Hussain
Versus Governmeht of Kh‘y'ber Pakhtunkhwa“ through Secretary
Public Health Engineer Civil Secretériat, Khyber Pakhtunkhwa,
Péshawar and five others”, |
Service Appeal No. 276/2019 titled “Atta_UIIah Shah
Versus Govérnment of Khyber Pakhtunkhwa through Secretary
Public Health Engineer Civil Secretariat, Khyber Pakhtunkhwa,
Peshawar and five others”, i |
Service Appeal No. 277/2019 titled “Arshad Ghani
Versus Government of Khyber Pakhtunkhwa throdgﬁ Secretafy
Public Health Engineer Civil Secretariat, Khyber Pakhtunkhwa,
Peshawar‘and five others”, o
Service Appeal No. 278/2019 titled “Abbas Khan Versus
Government of KHyber Pakhtunkhwa through Secretary Public

Health Engineer Civil Secretariat, Khyber Pakﬁtunkhwa,

 Peshawar and five others”,

Service Appeal No. 279/2019 titled “Hajf Waheed Ullah
Versus Government of Khyber Pakhtunkhw'a‘thro-ugh Secretary
Public -Health E.ngineer Civil Secretariat, Khybef Pakhtunkhwa,
Peshawar and five others” and o

Service Appeal No. 280/2019 titled “Hussain Ahmad Versus

, Government of Khyber Pakhtunkhwa through Secretary Pubiic'_

Health Engineer Civil Secretariat, Khyber Pakhtunkhv‘va,

Peshawar and five others” as common question of law and

facts are involved in all the aforementioned service appeal.

Brief facts of the cases as per present appeals‘are that some

of the appellants were appointed as Pump Operator-cum-Valve m‘a_rj_;.j_
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-and some of the appellants were appomted as Operator-cum-
Chowkldars in the Publlc Health Department although there is no
designation as - operator-cum-Chowkidar and 'Operator-cu_m-Valve
man‘_ in BPS-1 as per sanction order issued from the Finance
- Department Khyber Pakhtunkhwa. They were/are perfprming double
duties of Operator-cum-Valve man/ Operator-cum-Chowkidar since
:their a-ppointment. The post of Chowkidar/Valve man is Class-1V
carrying BPS-1 while the scale of Operator is BPS-7 and the
appellants were/are treated as Class-IV in BPS-1 and ‘were/are'
~receiving salary ef pos‘t of Class-IV. They filed joint departmental
appeal to Secretary Public Health Engineering Government of Khyber
Pakhtunkhwal Civil Secretariat Peshawar but the same was not
respond'ed, therefore,. the appellant filed Writ Petition before the
Worthy High Court with the pray that the respondents may be
h‘dir‘ected to maintain the designation of Operator in their
appointment letter as per corresponding Basic pay Scale for the post
.of Operator issued from finance Department and delete the work of
Chowkidar/Valve man from the appointment letter but the Writ
Petition was disposed with the observations that admittedly, the‘
petitioners are civil servants and their case falls in terms and
conditions of civil servant, whereas, according to the Khyber
-Pakhtunkhwa Service Tribunal Rules, 1974, each employee shall file
separate appeal even against the‘ common grievance, hence this
petition cannot be transmitted to the Service Tribunal. However, the
- petitioners were held at liberty to approach the proper forum, if so
advised vide judgment dated 17.10.2018. Hence, the service
- appeals.
‘4. Respondents were summoned who contested the appeal by‘

filing written reply/comments.




"5.. - Learned counsel for the app‘eliants contended thét some of the
appeilants were appqingéd;as Operator,;,cqm-Va_Ive man and some of
- the appellants wereA appdinted as Operator-cum-Chowkidar in the
Public Health Department. It was further contended that as per
sanctioned post order issued ‘by the Finance Department an
appointment can be either Chowkidar (Class-1V) or Operator but the
abpel!ants were/are pefforming double duties of Operators Aand
Valve Man as well as Operators and Chowkidars but they were/are
'-receiving salary of Chowkidar (Class-IV) while the post of Operator
carrying BPS-7 and the appellants have -been dis_criminated,
therefore, prayed that the respondents may be directed to grant
slariary, perks and privileges of Operators as well as
Chowkidars/Valve Man from the date of their appointment with all
béck benefits or the respondents méy be restrained from taking
duties of Operators in future against the salary of Chowkidar pbst
BPS-1 and prayed for acceptance of appeals. |

6 On the other hand, learned Deputy District Attorney for-the
rgsbondents opposed the contention of Ieérned counsel for the
appellants and contended that under section-4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 any civil servant aggrieved
from any final order whether original or appellate made by the
depafftmental authority in respect of any of the terms and conditions
of the service may within thirty days of communication of such order
to him prefer an appeal to the Tribunal having jurisdiction in the
matter but in the present appeal neither there is any original order
nor  appellate order, therefore, the service appeals -are .not
maintainable. It was further contended that under rule 3 (2) of
Khyber Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 where the

order of competent authority affects more than one civil servant
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then every affected civil servant shall p_‘ljefer appeal separately but in

¥ N, tar

the present service appeals all the appellants have submitted joint

‘departmental appeal (undated) to the departmental authority,

therefore, the present service appeals are not maintainable and

prayed that without touching the merit of the case, all the above

mentioned service appeals may be dismissed.

7. Perusal of the record reveals that all the appellants have filed

| joirit departmenfal appeal (undated) to the departmental authority

and under rule 3 (2) of the Khyber Pakhtunkhwa Civil Servants
(Appeal) Rules, 1986 where the order of competent éuthority affects
more than one civil servant then every affected civil servant shall
prefer the a‘ppeal separately but in the pres‘en‘tlservice appeaJ all the

appellants have submitted joint departmental appeal (undated) to

. the departmental authority, therefore, in our view, all the above

mentioned service appeals are not maintainable due to filing of joint
departmental appeal. Hence, the same are dismissed. However, the
appellants are at liberty to file separate departmental appeals and

a‘fterAdisposal of departmental appeals they are at liberty to file

service appeals, if so advised, subject to all legal objections. Parties

a'ré_ left to bear their own costs. Files be cohsigned to the record

| - L8
WW
PO (MUHAMMAD AMIN KHAN KUNDI)

V MEMBER

(MIAN MUHAMMAD)
MEMBER

room.

ANNOUNCED
02.03.2020




‘ '®
©14.11.2019 _' Appellant in person present. Mr. Ziaullah, DDA for
~ respondents present. Appellant submitted rejoinder
‘which is placed on file. Adjourned. To come up for
arguments on 10.01.2020 before D.B.

MZmber %r\

10.01.2020 Due to general strike of the bar on the call of
Khyber Pakhtunkhwa Bar Council, the case is
adjourned. To come up for further

proceedings/arguments on 02.03.2020 before D.B.

-
M?&Har Member
02.03.2020 Counsel for the appellant and Mr. Muhammad Jan,

Deputy District Attorriey alongwith Mr. Asghar Shah, Head Clerk
for the respondents present. Arguments heard and record
perused.ﬂ
Vide our detailed judgment of today consisting of six
pages placed on file, the present service appeal is not
maintainable due to filing of joint departmental appeal. Hence,
the same is dismissed. However, the appellant is at liberty to-
file separate departmental appeal and after disposal of
departmental appeal he is at liberty to file service appeal, if so
advised, subject to all legal objections. Parties are left to bear
their own costs. File be consigned to the record room.
;
Aounces Lodamoma i
o+ (MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(MIAN MOHAMMAD)
MEMBER




02.07.2019 Appellant  absent. Mr. Kabirullah - Khattak learned

Additional Advo;ate General élo’ng‘with Mr. Sajid

Superintendent on behalf of the respondents No. 6

present. None present on behalf of the réspondent No. 1

. to 5 nor written -reply submitted therefore, notice be

issued to the respondents No. 1 to 5 with the direction to

submit written reply on the next date Apositivel"y.

Adjourned. To come up for written reply/comments on

28.08.2019 before S.B. | B S

I\/:I'ember

128.08.2019 _ Nemo for appellant. Addl. AG alongwifh Kamran
' Shahid ASO and Khursheed, ASO for the respondenté present.

Representative of respondents No. l- t0 3,5 & 6 has
submitted written reply which is -plaéed on record.
Representative - of respondent No. 4 states thatl the said
respondent relies on fhe written reply submitted by resb,OhdéntS )
No. 1- to 3, 5 & 6 today. The appeal Is 'assignedlto DB for

arguments on 14.11.2019. Th_e- appellant may submit -rejoinder-,

\H

+

within a fortnight, if so advised.

Chairman
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'/‘ .

03.04.2019 Counsel for the appellaht present. Prelifninary arguments heardﬂhg'
- and case file perused. Learned c.'_ouﬁsel for the appellant argueci that he was o \
appointed as Operator-cum-Valv_e man in 2009. Since his appointmént he
was perforrhing duty regularly. Despité the fact that appellant was
performing duty of Operator as well as Valve man but was plac¢d in BPS-
1. Feeling aggrieved, he filed departmental appeal before respondent no.1 -
but to no avail. 'l”hereaf‘fer he knocked the doér of Peshawar High Court,
Peshawar by way of filing writ petition no. 3121/2017, which was
dismissed for want of jurisdiction vide order dﬁted 17.10.2018, hence, the
present service appeal. Respondents are required to get the post re-
designated from the Finance Department either Valve man or Operatér,
_otherwise he should be paid emoluments of both the posts. On the face of
it, .preAsent service appeal appears to be barred by time, however, an

application for condonation of deléy has been submitted.

Points urged need consideration. Admit, subject to limitation.

Appellant is directed to deposit of security and process fee within 10 days,

thereafter, notices be issued to the respondents for written reply/comments

“for 20.05.2019 before S.B.

S
- (AHMAID HASSAN)

MEMBER

20.05.2019 No one present on behalf of appellant. Written reply not
submitted. Kamran Shahid Assistant Social Organizer
representative of respondent department present and seeks time N

to furnish written reply/comments. Granted. To come up for

A

written reply/comments on 02.07.2019 before S.B.

£
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‘Form- A
FORM OF ORDER SHEET
Coy}t'of
Case No.. 267/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ’
1 2 3
1. 22/2/2071;9@:73:_3 The appgal_of Mr. Jan_ Nisar present%g%gy by Mr. Amjid Al
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. )
B
REGISTRAR >>7\>—\ 1}
‘ 7 This case is entrusted to S. Bench for preliminary hearing to be
put up there on g" L,,}C}
CHAIRMAN - 7
¢ £

———



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

SerVice Appeal No; g\é?" '/201%

Jan Nisar .............. e e Appellant

Versus

Government:of KPK through Secretary

Public Health Engineer..........ccccooueveveueveenn.... Respondents
| INDE X
S.No.| Description of documents. | Annexure | Page
1. |Memo of appeal with affidavit. | /_(/I
2. | Application for condonation of . g
delay with affidavit
‘3. | Addresses of parties | 14
- 4. | Copy iof -appointment order of A
appellant 7
5. | Copy of departmental appeal B 5~ // .
. f tition /vl v k8]  C |
6 Copy of writ petitio s (27@7
7. |Copy of comments " "/ D 1924
8. | Wakalatnama H

Dated it

Appellant

" Through -
Amjad Ali
Advocate

dan)

Supreme Court of Pa'kistah
B Cell: 0321-9882434




Jan Nisar S/o Ghulam Qadar

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR |

“\h\ ‘hoy Pa

Service Appeal No. ?Ué TTL /201? | Service r,

2y
Datca X4 /L /%0 7

Biary No.

R/0 Nawan Kali Rustam Tehsil& District Mardan
Designation Pump Operator-cum-Valve = man,
Department of Public Health Engineering Circle, Mardan
...Appellant

Versus

ribug; ]

1. Government of KPK through Secretary Public
Health Engineer Civil Secretariat, KPK, Peshawar.

2. Superintendent Engineer Publié Health Circle,

Mardan.

3. Executive Engineer Public Health Nizd E|dga

Division, Mardan.

4. Executive  Engineer . Public Health Division,

Charsadda.

Peshawar.

5. Chief Engineer Public Health Civil Secretariat KPK

6. Secretary Finavnce Civil Secretariat, KPK Peshawar.

...Respondents

ﬁedw—day '
SERVICE APPEAL U/S 4 OF SERVICE
rar TRIBUNAL ACT, 1974 AGAINST THE ACT,

'y '>f\°1

COMMISSION AND OMISSION OF THE
RESPONDENTS ‘AS THEY ARE TAKING
DUTY OF TUBE WELL OPERATOR FROM
THE APPELLANTS AGAINST THE SALARY
OF CHOWKIDAR:POST IN BPS-1, WHICH
IS ILLEGAL, UNLAWFUL AND THE
RESPONDENTS ARE LIABLE TO BE

RESTRAINED FROM TAKING DUTY OF

TUBE -WELL OPERATOR FROM THE
APPELLANT OR LIABLE TO PAY PERKS
AND '"PRIVILEGES OF TUBE WELL
OPERATOR )

khty Khwa

!
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Respectfully Submitted:
The appellant humbly submits as under;-

1.

That, the appellant is serving as per his
designation detailed in the appointment letter
as operator-cum-Chowkidar/ Operator-cum-
Valve man since 2009. (Copy of appointment
order of appellant is Annex “A")

That the appellant is performing the duty of
Operator as well as Chowkidar since his
appointment.

That the scale of the Operator is BPS-7.

That there is no designation as Operator-cum-
Chowkidar/ cum-Valve man in BPS-1 as per
sanction order issued from the- Finance
Department KPK. -

That the post of Chowkidar/ Valve man is
carrying BPS-1.

That appellant is treated as Class-IV in BPS-1
as per his appointment letter inspite of the fact
that appellant is being subjected to duty of
Chowkidar in addition to the duty of Tube-Well
Operator.

That appointment letter is issued as per
sanction of post from the Finance Department
by the competent authority.

That being aggrieved, the petitioner filed
departmental appeal, before respondent No.1,
but with no response. (Copy of departmental
appeal is Annex “B") ,

That:thereafter, being aggrieved, the appellant
filed' W.P.N0.3121/2017 before the hon’'ble
Peshawar High Court, Peshawar, wherein,
respondents filed comments wherein, in
para_2_ admitted that duty of Operator as well
as Chowkidar is taken from appellant. (Copy of
writ petition.is Annex “C” and comments is
Annex D)



10. ‘That the hon’ble High Court vide order dated
g , directed the petitioner to
approached to proper forum for his redressal.

11. That being aggrieved, the appellant are filing
this service appeal on the following grounds
amongst others.

GROUNDS

A. Because the competent authority is bound to
pass appointment order as per the sanction of
post order issued from the Finance Department,
wherein, an appointment can be either
Chowkidar (Class-1V) or Operator or accordingly
he can be designated both with both salaries
when both- duties are taken from appellant

B. Because it is against the fundamental rights
enshrined in the Constitution of Pakistan, 1973
that double duties that is one of Operator and
the other of Chowkidar is being obtained from
the appellant and the wages is. not granted in
accordance with law perks and privileges of

-~ operator and Chowkidar.

C. Because appellant has not been dealt in
accordance with law therefore, downtrodden
Article 4 of Constitution of Pakistan, 1973.

D.Because appellant has been discriminated,
wherein fundamental right of appellants
guaranteed under Articles 25 & 27 of the
Constitution - of Pakistan 1973 has been
seriously infringed. ' '

It:is, therefore, most 'humbly prayed that
appellant may please be granted salary, perks and
privileges of Operator as well as Chowkidar/
Valve-man from date of appointment W|th all back
benefits.

OR IN ALTERNATIVE

It is prayed that respondents may please be
restrained from taking. duty of tube well Operator
from the appellant in future against the salary of




s
\
P

Chowkidar Post in BPS-1, while granting past@
- benefits of Operator plus Chowkidar/ Valve-man. - -
Any other relief deemed apprdpriate Win the

circumstances of the case, may also be graciously
granted in favour of appellant. <

~ Appellant 7~

Through |

Amjad AK
Advocate

- Supreme Court of Pakistan

AFFIDAVIT

- I, do hereby affirm and declare on oath that the
contents of the appeal are true and correct to the best
of my knowledge and belief and nothing material has
been concealed from this hon’ble Tribunal.

Deponent




-TRIBUNAL, PESHAWAR

~Service Appeal No. /201§

Jan NiSar .......ooccooov... ‘ ......................... Appellant

Versus

Government of KPK through Secretary

Public Health Engineer..........cccooooveevmvevennn. ReSpohdents :

APPLICATION FOR CONDONATION
OF DELAY

Respectfully Submitted:

1.

That the above titled appeal is being filed before
this hon’ble Tribunal alongwith instant application.

That it is a recurring cause of action and cause of
action arises at the end of every month.

That the Superior:Courts time and again held that,
the cases should be decided on merit rather on the
basis of technicalities. . !

It is, therefore, prayed that on acceptance of |

this application the delay if any caused in filing

- titled appeal-may .graciously be condoned and the

same be decided on merit.

AFFIDAVIT

I, do hereby affirm and declare on oath that the

contents of the appeal are true and correct to the best
of my knowledge and belief and nothing material has
been concealed from this hon'ble Tribunal.

@‘

BEFORE THE KHYBER ‘PAKHTUNKHWA SERVICE |




| | BEFORE THE KHYBER PAKHTUNKHWA SERVICE (5)

TRIBUNAL, PESHAWAR

Service Appeal No.__ /2018

238N NISAI .o AppEllant

Versus

- . Government of KPK through Secretary
~ - Public Health Engineer............0ccccoomennceennnnnn Respondents

ADDRESSES OF PARTIES
- APPELLANT .

Jan Nisar S/o Ghulam Qadar

R/0 Nawan Kali Rustam Tehsil& District Mardan
Designation Pump Operator-cum-Valve man,
Department of Pubhc Health Engineering Circle,
Mardan :

' RESPONDENTS

1. Government of KPK through Secretary Publlc
- Health Engineer Civil Secretariat, KPK, Peshawar.
2. Supermtendent Engmeer ‘Public Health C:rcle
. Mardan:
3. Executive Englneer Publlc Health Nizd Eldga
Division, Mardan. ,
4. Executive Engineer Public, Heaith Division
Charsadda. '
5. Chief Engineer PUb|IC Health CIVIl Secretarlat KPK
Peshawar. .
. 6. Secretary Fmance Civil Secretanat KPK Peshawar

ant v

AppeH

Through

Supreme Court of Paklstan



' OFF ICE OF THE
- EXECUTLVE DISTRICT OFF ILER
WORKS & SERVICES DEP ARTHENT
MARDAN ..
Qoi V11-E |

OFF ICE. GRDER.

|
|
Dated Nardan the[ /02/ cq
|-
|

On the recommendation of Departmental Sclecfion

Committee in its meeting held on 03-09-2008. Mr.i Jan; Nisar S/O
Ghulam Qadar-Village Nawan.Killi. (Rustam). Tehsil & Dlstrlct Mardan
is hereby appolnted as PUMP OPERATOR~CUM VALVEMAN. (BPS 1). against

new created vacancy of V.D.0 AM&R Water Supply’ Scheme Nawan K1111~‘:

with efifect from date of arrlval with followlng condltlon -

t . .
Chief-Eng*neeh Public Uea; h Engg: '(w&S)Departmeht NWFP
P

D

Jisirict Coordination Qfficer, Mardan.

o] B

s "o.h-_ >__

1- His Qppo1ntnent will be on purely temporary bagis
without penoLUh/dPJuuus).“a per oivil_ secvant act
1973 rules: 19. ilowever ' the 1ncumben, will | be
entitled for C.P funds as por notificat;on July
2008. His appointmant is liable to terminale at any
time with out any notice and a551gning'any redson
during the period of service. b 4,;
2= Mo will liable to serve any where 1n Nater bupply‘&_
Sanitation Dlvioltn Mardan. - ' 5 t‘:

= Mo will have no claim to the right of *uniozity.

4a- Before 401n1ng Service he shall produco a Medical
' Certificate of Fitness from Medmcal Superintendent
District Headquarter Hospital Mardan. 7| - - 1

| Y

XY

o the:-

eshawa: wlthi-eference to his No.0l1/B~ z‘/PHE dated 23/08/2007.

str-ict Nazim Mardan.

——————— e - —— o__ —

eputy District Qfficer Water Supply & Sanitatlon V

L
ssi Jtant District Offlcez NS&S Mardan.

For information. J&%&x:

AR A
i/ z—.xe UTTVE DTSTRIXT OEf1cER

ffLClal concearned.

(@ W v

e ' : : ) k\ VE b“?s’ﬁﬂ't"}" (‘M’/Z.:CER |
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appellant humbly submits ag under -

Secretary .
Public Health Engmu oY

Govt. of Khyber Pakhtun;hwa ' /ﬁz 5(/L _ . : -
Civil Secretariat, Peshawar. SR
| M

DEPARTMEN rAL APPEAL \/A/t /u‘/‘ .,

That the appellants are serving as per there demgn‘mon‘,
detailed in the appomtment letter as operator- -cum-Chowlkidar/

f- Operator-cum-Valve man snfltce 2009, 2010, 2012-2016. (Copy of—l

appointment order of : opollants are att*xched)

-

That the appellants are performmg the duty of Operator as well‘
as Chowkidar since their appomtments

" That the scale of the Operator is BPS-7.

That there is no designation as Operator-cums- Chowkldar/ cum-

Valve man in BPS-1 as. per sanction order 1scsuc>d from the
Finance Dep artment KPK.

That the post of Chowkidar/ Valve man is carrying BPS- 1

That appellants are treated as Class-IV in BPS-1 as. per thelr

appointment letter inspite of the fact that appellants are bemg _

subjected to duty of Chowkidar in addition to the duty of
Operatm

That appointment letter is issued as per sanction of post from
the Finance Department by the competent autliority.

That " being aggrieved, the appellants are filing, this”
departmental appeal on the following grounds amongst others:-

ATTESTED
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| A. Because the competént authority is bound to pass appoi_ntﬁmé-nt N
‘order as per the sanction of post order issued from the Finaﬁce .

Department, wherein, 21 appointment can be either Chowkidar' )
(Class-IV) or Operator -1 accordingly he can be.designated. - N

B. Because it is against ‘he fundamental rights enshrined i'n"thé.‘
| Constitution of Pakistan, 1973 that double duties, 'that,is;oné of

Operaior and the other of Chowkidar are being _obtained from
the appellants and the wages are not granted in-accordance
with law and rules guarantee for both the posts.

C Because appellants have not been dealt in acﬁé_:ordahcé vithlaw'
therefore, Jowntrodden Article 4 of Constitution -of Pakistan, .
1973. o ‘ a

D Because appellants .have been: discriminated, wherein |
fundamental right of appellants guarahteed under Articles 258 &
27 of the Constitntion of Pakistan 1973 has been seriously

infringed.

1t is, therefore, most humbly prayed that oﬁ accéptemcé ‘b{_ '
this Departmental Appeal, the concerned departrhentmayipléasél
be directed to maintéin the designation of Operator in ‘:;their-'f:
appointment letter as per corresponding Basic Pay Scale for the
post of Operator issued from the Finance Department and delete
the word Chowlkidar/ Valve man from their appointment letfer.

OR IN ALTERNATE

It is prayed that:respondents may please-be' 're,str'aiml_ed_g from- )
taking duty of tube weil . Operator from the appellants against the
salary of Chowkidar Post '}n BPS-1. Ce Lo

It is further praye. that the post.-of appellants may pl-"ease,be

upgraded as Pper Pr wvincial Government Policy - 1i.1_<_('—37_othe1_
employees of the Cove:iunent. ' - T

Any other reliet deemed appropriate in the circumstances 0.

|

the case, may also be graciously granted in favour of appellant.

ATTESTED
iy ~
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) APPELLANTS ol
Lo (T ' :
o
CoobT - ALMJ/
Mr. Sadlq Ali S/o Rehman Wali Mr. Abbas Khan S/o Waheedullah ,
R/0 Mlan Khan Akora Khel, Tehsil - R/0 Touheed Colony Charsadda.Road,
Katlang, District Mardan, Designation Mardan Disrict & Tehsil Mardan,
OperatOLJ cum Chowk1da1 Department Demgnatxon Pump Operator cum o
Public Health Engineering Circle, | Valve man Department Public Health - =
Mardan Engmoeung Clrclo I\/lald*m A
"' ~ng fh o . Qg‘*‘""/"g‘(\:""“ " Co
Mr Jan Nléar S/0 Ghulam Qadar 1/ Mr. Hussain Ahmed S/o Asir Khan. -
R/ o Nawalm Kali Rustam Tehsil & District R/0 Mash Banda Tehsil & District .
Mardan; Designation Pump Operator Mardan, Demgnatlon Pump Oper ator
Cum Vahlre man, Department . Cum Valve man, Department .
Public Health Engineering Circle, - Public Health Engmeenng Cncle
Mardan % Mardan.
IR A 2
Mr. Hussam Ahmad S/o Fazli Azeem Mr. Arshad Gham S/o Shelm Gham
R/o Mohallah Boki Khel Garhi Ismail - R/o Bala Kohi Bermol Tehsil & Dlstrlct .
ZaiP/O Ga1h1 Kapura tehsil & District Mardan, De51gnat10n Pump Oper ator. "

: Mardan LDeSIgnanon Operator cum cum Valve Man, Dcpartment T
ChOWkdldal Department Public Health Engmeenng Clrclo '
Public He'llth Engineering Circle, Mardm ‘

Mardan o
i . o D@L -
Mr. Zarwar Hussain S/0 Gul Unber I Mr. Dawa Khan S/o0 Abdul Akbar

R//0 Ghundo Tehsil Katlang &
District Mardan, Designation Pump
Operator cum Valve man, Department

R/0 Shamilat Babini Road Par Hoti
Tehsil & District Mardan, De51gnatlon
Operator cum ChOWl\ld"tl

¥

Public Health Engineering Circle, Department L
Mardan Public Health Engmoonng Circle, o
Mardan. :

ATTESTED
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‘Mr. Muhal'mmmad Waleed S/o0 Ahmad Ah _

R/o Mohallah Tashgand Rustam
:Tehsil & 1D1st11ct Mardan, Designation
-Operator,cum Chowkidar

‘Department Public Health Engineering
‘Circle, Mardan.

§e "" },/ // :(%,l_;.,,,__-—"' .
Muhammad Arshad S/o Hidayat Ullah
R/o Mohallah Malalkalkhil, Tehsil &
DlStl’lCt Mardan Pump Operator cum
Valve man Department

Public Health Engineering Clrcle
Msu dan. |

§ u’/ - ~

Atta Ullah Sha S/o Noor Hassan Shah
R/o Kocha Nadal All Ochai Bazar
Peshawar, Pump Operator cum
Chowkldau Department

Public Health Engineering Cir cle
Ma1 dan. !

Z{A/iy
Aziz ur Raman S/o N aseem Khan

R/o Dakhana Tehsil & District Mardan

Pump Operator cum Valve Man
Department

Public Health Englnooung C11cle R
Maldan

!/
0D S
Haji Waheed Ullah S/o Shah Zaman ,
R/0 Garri Wahidullah Shafqadar
Tehsil & District Mardan, Pump

Operator cum Chowkldar
Department

Public Health Engineeri ing Cir clo

. Mardan

Aftab Ahmad S/0 Jan-Muhammad-
R/o Shabgadar, Tehsil & District

Charsadda, Pump Operator cum Va]ve o
Man, Department

Public Health Englnoonng Cnclo
Mardan
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heahh Englneenng Cnclc Mardan

Mr. Abbas Khan S/o Waheedullah R/O Touheed Colony Ch;(xrsadda Road
Mardan District & Tehsil Mardan Designation Pump Opetator cum Valve man
Department public health Engineering Circle Mardan |

Mt. Jan Nisar S/0 Ghulam Qadar R/O Nawan Kali Rus‘r'un Tehsxl & District

Mardan Designation Pump Operator cum Valve man D(.pdrtmcm public -
health Engineering Circle Mardan

Mr. Hussain Ahmed S/o Asir Khan R/O Gul Mash Banda Tehsil & Distriet
Matdan. Designation Pump Operator ¢um Valve man Department public
health Fngineesing Circle Mardan ' '

Mr. Hussain Ahmad S/o Fazli Azeem R/O Mohallah Boki Khel Garhi Ismail
7.4i P/O Garhi Kapura Tehsil & Distdct Mardan. Designation Operator cum’
Chowkidar Department public health Engineering Circle Mardan

Mr. Arshad Ghani S/o Slmr'm Ghani R/O Bala Kohi Betmol Tehsil & District
Mardan. Designation Pump Operator cum Valve man Department public
health Engineering Circle Matrdan ‘

 Mr. Zawar Hussain S/o Gul Unber R/O Gh}mdo Tehsil Katlang & Disttict

Mardan. Designation Pump Operator cum Valve man Department public. .
health Enginecring Circle \fiardan '

Mrt. I)dW’l. Khan /0 Abdul Akbqr R/O Shamilat Babini RO'ld P;u Hou Tc:hsﬂ

& District Mardan. Designation Opetator cum Chowkidar mari Department =~

public health En,g,meermg Circle Mardan

_ Mr. Muhammad Waleed 5/ o Ahmad Ali R/O Mohallah Tashqand Rustam .

Tehsil & District Mardan. Designation Operatot cum Chowludu Dcparrment '
public health Engineering € Sircle Mardan.

24 JUL 2017 10. Aziz Ur Rahman S/o Nascem Khan R/o Dhire dakhana fehsﬂ & Distt

Mardan Pump Operator cum Valve man Department pubh(. health
Engineering Circle Mardan. :

11. Muhamqu Arshad 53/ 0 Hldflyyqt Ulhh R/o Mohalhh I\/Iqlqkakhﬂ 'l chsﬂ &

Engincering Circle Charsaddn.

D




v PESHAWAR HIGH COURT PESHAWAR

o

FORM “A»

ORDER SHEET

Serial No. of Order
or Proceedings

Date of Order | Order or other Proceediy ‘g}a S
or Proceedings || parties or counsel where r @;S\Sq i

o

2 I - N3 -

17.10.2018 | WP No. 3121-P/2017.

Present: ~ ‘ L I S
_' Mr. Amjad Ali, ~ Advocate for|
: i petitioners.

Lok kEkckokk

ROOH-UL-AMIN KHAN, J:- Th.rough instami

writ petmon under Article 199 of the Constltutlon o
of Islamic Republic of Pakistan, 1973, petltloners |
have prayed that the respondents may pleaqe be
dlrected to maintain the demgnatlon of Operator
| in then; appomtment letter as per corresponding
Baélc Pay Scale for the post of Operator 1ssue,d
‘_lfrom the Finance Departmcnt and_ delete the work .
cﬁowkidar/valvé ‘main ﬁ'ofn ,Ath‘e. ‘a;-)IH)‘oiﬁfmen.t

- letter.

confronted with- the prayer of the writ petition |-
~ which divulged that the case'pe_rtaih to térnis and

conditions of service and para-9’ of writ petition |

‘that since the Khyber Pakhtunkhwa Service | :

2. .~ Learned counsel for petitioners wher; o




M)

- Trlbunal 1s not functional aﬁe/ to not takmg

charge of chairman Service Tribunal, he candi‘dl'y

conditions of service therefore, requested that the | .

“same may be transmitted to the Service Tribunal.

. , 3. Admittedly, petitioners are _ civit [

servants and their case falls' in terms. and

the Khyber Pakhtunkhwa Service. Trxbunal Rules,
1974, each employee shall file separate appeal_
even agalnst the common gnevance, hence this |
petition cannot be transrr-li'tted. tb* _the 1 S‘er‘v'ic,-e‘
Tribunal. |

4. In view of the aboi/e, this writ
petition is dismissed. However, the pe_titiohér
' | would be at liberty to approach the proper forum, |

%f SO advised.
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conceded that the case falls in terms and I

conditions of civil scrvan't, whereas, act:()'rding"t()' ‘. -

*Zavshad* “  (UB)  Hon'ble Mr. Justice Rooh-Ul-Amin Khan & Hon'ble M. Justi
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03 NOY 2018
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BEFORI: THE PESHA\‘/AR HIGH COURT PESHAWAR.':
Writ Petltlon No. / of >317 o

! ..""

‘Mr. S Sadiq Ali S/0 Rehman Wali R/O Ml'm Khan Akom Khel, Tehsil I\Aqu

istrict Mardan Designation Operator cum Chowkidar Dcp’utmcnr public
realth Engineering Circle Mardan ‘

0.

Mr Abbas Khan S/o Waheedullah R/O Touheed Colony Chawtdch Rmd -

Mudm District & T'chsil Mardan Designation Pump Operator cum V‘IIV(_ mm . ~ .

Dcp'utmcnt public health L"ngmccmng Circle Mardan

Mz. Jan Nisar S/o0 Ghulam Q’tdar R/O Nawan Kali Rustam Tehsil & Distsict
I\l/I'ud'm Designation Pump Operator cum Valve man Depntment pubhc o
quth Engineering Circle Mardan = ' N

M1 Hussain Ahmed S/o Asir Khan R/O Gul Mash Banda Tehsil & Dmtnct o

I\/hrdm Dengnmon Pump Operator cum Valve man. Department pubhc -

ha alth Engineeting Ciccle Mardan
l
i

. Mr. Hussain Ahmad S/o Fazli Azeem R/O Mohallah Boki thl Garhi Isﬁﬁﬂ

l'u P/O Garhi Kapura Tehsil & District Mardan. Designation Qperator cum. -
C howkidat Depqttment public health Engineeting Circle Mard'm o

I\/h Arshad Ghani S/o Sherin G hmi R/O B’Il’l Kohi Bexmol Tchsd & District ‘
Mndan Designation Pump Operator cum Valve man Department public -
heqlth Enginecring Circle Mardan :

\/Il Zawar Fussain S/o Gul Unber R/O (;hundo Tehsil I<'1d'11w & Dlstu(_t
Mudm Designation Pump - Operator éum VllV(_ man D(,p‘utmcnt pubhc
he'llth Engineering Circle Mardan

M1 Dawa Khan §/o0 Abdul Akbar R/O Shamilat Babini Road Par Hoti TLh;ﬂ o

& District Mardan. Designation Operator cum. Chowkidar man Dcp'utmmt B

public health Engineering Circle Mardan

. Mr. Muhammad Waleed S/o0 Ahmad Ali R/O Moh'dlqh "l’mhq'md Ruxmm

Tehsil & District Mardan. Designation Operator cum Chowlqd'u D(.pqmnc,nr_‘.' |
public health Engineering Circle Mardan. ' ‘

10. Aziz' Ur Rahman ‘%/o Nqsecm Kl ml R/o Dhire dakbana Tehsil & Dlstt -

Mardan Pamp Opmtm cum \'/ alve man Dcpfutmcnr pu)lm hca]rh
Lngmf,umg Circle Matdan.

11. I\/Iulmmqu Arshad S/o Hldayyar Ullah R/0 Mohallah Malakakhil Tehsii &

- Distt- Mardan Pump Operator cum Valve man Department puhhc hmlrh
TEDhnglncumg Citcle Charsadda.
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13,

14.

a

’1

4.

5.

\/((D Secretary Finance Civil Secretariaty KPK Peshawar.
SN ' v

12.

@ |

N

Atta Ulldh Shah S/o Noo I—Tassfﬁn Shah R/o kocha Nadar Ali_ochai Bazar .
Peshawar. Pump Operator, -um Chowkidar Department public health -
Engineering Citcle Charsadda. o

Ch'nﬂdd'l Pump Operator cum Valve man Dcpaltment pubhc health .
FEngineering Circle Charsadda

..... weveeeees.oPetitioners

VERSUS

Government of KPK through Secret'uy Public I—Iealth Eng1nee1 C1v11 :.i
1Secmt'unt KPK Peshawar. .

ﬁupumt(,ndcnt ]"ngmcu Pubhc F lmlth Circle Mardan.

1

I] ‘xecutive Engineer Public IIcqlth mzd Eldg’l Division M'ud'm
:I:',xccutwc Engineer Public I-Ica.i.trh!- Division Charsadda.

;Chiéf _l-_?nigineet Public Health Civ'ill Secretatiat KPIK Peshawar.
e, Respondcntq' 2

WRIT PETITION /UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN 1973

RESPECTFULLY SHEWET:-
1. That petiioners are ser ing as per there designation detailed in the
. ! | LB . .o : o
appointment letter as we i as heading of the writ petition as operatot” .
Cum Chowkidar/ Oper: tor Cum Valve man Since 2009, 2010, 2012-
2016. (Copies of appoiniimcnt order of petitioners are annex ‘.‘A”)-. L

2. That petitioner is performing the duty of op(,mtm as well as Lhowkld
Since their appointment.

3. That the Scale of the Opcrator 1s BPS 7.

H’l)]l Waheed Ullah S/o Shah Zamir R/o gaILi wahidullah shafqad‘ﬁ' t-c,llsil-'-j--;f- “
district Mardan Pump Operator cam Chowkidar Department pubhc hwlrhf'- -
- [Engineering Citcle Ch'usqddq

Aftab Ahmad ~ S/o Jan M1 lmmrn'ld R/o Shabgadar tehsil and Dtstht'T- |
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D. Because petitioners have been discriminated wherein fundamenial right *

of petitioners guaranteed under Art 25, 27 of Constitution of Pakistan -
1973 has been seriously infringed. D

PRAYER

It is therefore humbly prayed that respondent may plc'i’qc': be -

directed to maintain the designation of Operator in there. appointment

lettér as per correspondir Basic Pay Scale for the post Operator: 1ssued
from the Finance Dq).l' snent and d(.h_tc the word chowkidar / valve

man from their appointnrent letter.

Or In Alternative.
A : 4
Tt is prayed that respondents may pk:'w_ mstmmcd fmm nl\tnq

duty of tube well Operator from the petitioners against the salary of
Chowkidar Post in BPS -1

Tt is further prayed thar the post of petitionets may pluxg e

upgraded as per provincial government policy like otbel (,mploycu. ()t
the government. ‘ B

Any other relief deemed fit in the circumstance of the case may o
also be graciously granted. ' ‘

INTERIM RELIEF

Respondent may Pl(.l\( be restrained from taking dur\' of tnb \vc”-
()pudtm from the peridioacs against the class TV post Chow l\1LI11 /‘

valve man tell the dectsion of the writ ])(.l‘lll(m.

Dated. L . : Petitioner

Office at Nixidkan

CERTIFICATE

Lo is certified thar oo wr p( tition has heen filed c'nhm on Ih(‘ mxt'mi
subject matter.

LIST OF BOOKS ' / /

1.

"

CONSTTTULTON OF PAKISTAN 1973
OTHER AS PIER NEED.
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= o4, vvnt petition No.3121/2017

Mr. Sadig Ali /O Rehman Wali R/O of Mian Khan Akora Khel,
Tehsil Katlang District Mardan & others. ‘

VERSUS

1) Government of Khyber Pakhtunkhwa, through Secretary
Public Health Engineering Department Peshawar.
2) Superintending Engineer Public Health Engineering Circle Mardan
3) Executive Engineer Public Health Engineering Division Mardan.-
4) Executive Engineer Public Health Engineering Division Charsadda
5) Chief Engineer (North) Public Health Engineering Department Khyber
Pakhtunkhwa Peshawar.

6) Secretary Finance Government of Khyber Pakhtunkhwa Civil Secretar:at
Peshawar

..................... (RESPONDE—NTS) o

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO.1-6.

Respectfully Sheweth

"PRELIMINARY OBJECTIONS. '

1.. That the petition is bad due to non-joinder and mis joinder of necessary
parties. '

That the petitioner has no cause of action,

That the petitioner has neither cause of action nor locus standi.

That the petitioner has stopped by his own conduct. o :

That the petitioner has not come to the court with clean hands and hit by

laches. '

6. That the petitioner is time barred.

oop W

FACTS:-

1- Pertains to record hence no comment.

2. Correct to the extent. As the petitioner is ex-land owner and the tube weil
is installed and located adjacent to his property. He has been appomted as
Operator-cum-Chowkidar, therefore heis responsible for the mamtenance
and sw&weil in the best pubhc interest. '

3- Correct. But the petitioner concealed facts from this Honourable Court
That the post and designation of Operator (BPS-07) is different from
Operator-cum-Chowkidar & Operator-cum-Valve man as per Policy.of the
Provincial Government. - |

. /(4- Incorrect. Every sanctioned post from Finance Department must carry //
demgnatuon and Basic Pay Scale. :




L

/ 5- Incorrect. The Government of I<hyber Pakhtunkhwa upgraded the post of -
Operator-cum-Chowkidar & Operator cum-Valve man from (BPS-01) to .

ot - K
B

2l (BPS-03) in June 2015. Now they are serving in BPS-03 as per Government
/ ' Policy.
. 6- Incorrect. As explained in Para 2 and 5 of the above.
~ 7- Correct. '

8- Correct. As ekplained in Para 2 and 5 of the above ‘

9- Incorrect. That the Khyber Pakhtunkhwa Service Tribunal is functional now

10- Incorrect. The petitloners were appointed as Operator-cum-Chowkidar &
Operator-cum-Valve man as per Government Policy. That the matter do fall
within the purview of terms & condition of service and the term,e &
conditions of service will be agitated before the Khyber Pakhtunkhwa
Service Tribunal under Article 212 of Constitution of Pakistan.

11- That the petitioner has alternate remedy and he may approach to the
Khyber Pakhtunkhwa Service Tribunal Peshawar. i

'GROUNDS:- | o |
: | N
|

A) That the petitioners have been treated as per appomtment orders
B) As explained in para-2 of facts. .

C) Incorrect, The petitioners have been dealt in accordance with Law/Pohcy

D) Incorrect. The petitioners have not discriminated whatsoever nor.have any . . 7

fundamental rights been violated. .
E) The respondents seek permission toraise addltlonal grounds at the time: of
arguments. ' |
- PRAYER:- Jtis therefore, most humbly prayed before thls Honorable Court
that in view gthe above facts the petition may pIease be d|sm|ssed

e ——

SECRETARY TO GOVT: OF KPK
PUBLIC HEALTH ENGG: DEPARTMENT
PESHAWAR
(Respondent No.1)

INEER

' PUBLIC G: DIVISION | PUBLIC HEALTH ENGG: DIVISION.
R Cll'lARSADDA :
(Respondent No.3) : {(Respondent No.4)
. : . . | ) )

7
CHIEFE MW

APUBLIC HEALTH ENGG: DEPARTMENT

PESHAWAR . :
(Respondent No.5) _ (F}espondent No.6)

ATTESEry,

v/
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'BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No. 267/2019
JA NISAE co ettt et ettt ettt Appellant
VERSUS

Government of Khyber Pakhtunkhwa through Secretary
Public Health Engineering...........coccconecvninniencin e ST SO Respondent

INDEX

' Serial No. Description of Documents Annexure Page ;
i1 Joint Para Wise Comments : - 1-5 :
2 Affidavit .- 6 :
[ 3 Nomenclature of Posts with BPS-03 sanctioned A 7 7
L by Finance Department Peshawar !
P4 Notification of Up-gradation B 8 :
'i

Dated:




1
BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR
Service Appeal No. 267/2019
Jan Nisar S/o Ghulam Qadar
R/o Nawan Kali Rustam, Tehsil & District Mardan
Designation Pump Operator-cum-Valveman, Department of Public Health Engineering Circle,
Mardan e, Appellant
VERSUS
1. Government of Khyber Pakhturikhwa through Secretary Public Health

A

Engineering Department, Civil Secretariat, Peshawar.

The Superintending Engineer, Public Health Engg: Circle Mardan.

Executive Engineer, Public Health Engg: Division Mardan.

Executive Engineer, Public Health Engg: Division Charsadda.

Chief Engineer Public Health Engineering Department, Civil Secretariat,

Peshawar.

Secretary Finance Civil Secretariat, Govt. of Khyber

Peshawar. .

Pakhtunkﬁwa,

.....Respondent

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDANTS NO.1,2,3,5&6

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS:

1.
2.
3.

That the appellant has no cause of action / locus standi.

That the appellant has not come to this Honorable Court with clean hands.

That the present appeal in hand is not maintainable in its present form and also in the

present circumstances of the issue.
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ON FACTS:

That the present appeal is Ii‘abieAto~ be dismissed wit-h cost for miss joinder / non joinder
of necessary parties. \

That the appellant has filed the instant appeal on malafide motives.
That the instant appeal is against the prevailing laws and rules.
That the appellant is estopped by his own conduct to file the present appeal.

That the instant appeal is badly time-barred.

Incorrect and misconceived. That the appellant is serving as Operator-cum-Valvemen
and not Operator-cum-Chowkidar on Water Supply Scheme Nawan Killi since 2009.
{Copy of appointment order of appellant is already attached by the appellant in his
supporting documents in service appeal on page no. 7)
Incorrect and misconceived. That the designation of appellant] is Operator-cum-

Valveman and not Operator-cum-Chowkidar. The duty of Operator-cum-Valveman is to

supply water to the consumers and to check/operate the valves of the pipeline and to
report illegal connections/leakage of pipeline on water supply scheme if found. The
appellant has accepted the terms and conditions in offer of appointment and he has no
right to come to court against his appointment order. New designation is Operator-cum-
Chowkidar {Tube well based) and Valveman-cum-Chowkidar (BPS-03) (Gravity based)
Rural Water Supply Schemes. Under the laid down policy, a new post with nomenclature
of Operator-cum-Chowkidar (BPS-03) and Operator-cum-Valveman (BPS-03) exist. There
is no dual duty taken from the appellant, during duty the appellant is responsible for the
maintenance of Water Supply Schemes. This shows malafide intelntions of the appellant;
therefore, his appeal is liable to be dismissed with cost due to wrang statement in his
appeal before this Honorable Court.
Correct. It is pertinent to mention here that the post of Pump Operator is {(BPS-07) while
that of Operator-cum-Chowkidar and Operator-cum-Valveman are| of (BPS-03). As per
notification of Finance Department, the post of Pump Operator BPS-07 is of dying cadre

post and in future all the post creation will be of Operator-cum-Chowkidar BPS-03 and
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' Operator-cum-Valveman BPS-03. Under the laid down policy, 2 new post with the

nomenclature of Operator-cum-Chowkidar and Operator-cum-Valveman in (BPS-03)
exist.
Incorrect and misconceived. That the designation of Operator-cum-Valveman and
Operator-cum-Chowkidar is sanctioned by Finance Department, [Govt. of Khyber

Pakhtunkhwa Peshawar {Copy of Letter of Finance Department having sanction of

posts is attached as Annex-A).

. Incorrect and misconceived. Now the post of Operator-cum-Chowkidar and Operator-

cum-Valveman is carrying BPS-03. Initially the posts were in BPS-01 but after the policy
of up gradation by Govt. of Khyber Pakhtunkhwa in June 2015, these posts have been up

graded to BPS-03 (Notification of Up gradation is attached as Annex-B). The post of

appellant has been up graded to BPS-03 from BPS-01. This appe[al may please be
dismissed with cost for concealment of facts by the appellant from this Honorable
Court.

Incorrect and misconceived. As discussed in Para No. 2 of the above.

Correct. The appellant was appointed as Operator-cum-Valveman after fulfilling ali codal

formalities. The appellant himself admits that he was appointed as per sanction of post
from Finance Department by the Competent Authority. Therefore,| his appeal may be
dismissed with cost as it is filed on malafide intentions, .
Incorrect and misconceived. The appellant is not an aggrieved person, as he has been

dealt in accordance with law and there is no violation of his fundamental rights.

A Writ Petition No. 3121-P/2017 titled “Mr. Sadiqg Ali and Others Vs.|Secretary PHED and
Others” before Honorable Peshawar High Court Peshawar, but the same was dismissed
on 17-10-2018 with the direction in order sheet to approach the prdper forum as
appellant is a civil servant and his case falls in terms and conditions of civil servant,
whereas, according to Khyber Pakhtunkhwa Service Tribunal Rules, 1974, and Appeal
Rules, 1986, each employee shall file a separate appeal even against the common
grievance. It is pertinent to mention here that in this writ petition, there was

concealment of facts from the appellant that the service tribunal was not functional, as




- the service tribunal was functional at that time, therefore, the present appeal may
: please be dismissed with cost.
10. As discussed in Para No. 9 of the above.
11. Incorrect and misconceived. The appellant is not an aggrieved person, as he has been

dealt in accordance with law and there is no vielation of his fundamental rights.

GROUNDS:

A. Incorrect. The appellant is treated as per rules and regulations and as per his
appointment order. It is pertinent to mention here that the appellant has signed his
offer of appointment in 2009 wherein he accepted the terms and conditions of service
and joined PHE Department. He himself is violating the rules and regulafions of the
Provincial Government.

B. Incorrect and misconceived. That the duty of Operator-cum-Valveman is to supply water

. to the consumers and to check/operate valves of the pipelines and to report illegal
connections/leakage of pipeline on water supply scheme if found! The appellant has
accepted the terms and conditions in offer of appointment and he has no right to come
to court against his éppointment order. And there are no double duties; the appellant is
misleading this honorable Court from the word “Chowkidar” as there is no such word
“Chowkidar” in his appointment letter. His designation is Operator-cum-Valveman,

C. Incorrect and misconceived. The appeliant is not an aggrieved person, as he has been

Article 4 of Constitution of Pakistan, 1973.
D. This department follows rules and regulation and there is no violation of fundamental
rights of the appellant guaranteed under Article 25 and 27 of|the Constitution of
Pakistan, 1973.

|
|
dealt in accordance with law and there is no violation of his fundamental rights under
|
|
|
|
]
|
|
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PRAYERS:

" In view of the above facts, it is prayed before this Honorable Court that the appeal being
vexatious and devgid of merit may please be dismissed with cost.

)

4 ”'gf{S)Llpcl'i fng Enginecr
, #%: Division = 4§%:5 Public Health Engg: Circle.
Mardan f Mardan

(Respondent No. 3) (Rcspondc’nt No. 2)

(7.
; o -

Chicf Engineer (N) Scprelaym——
Public Health Engg: Department Public Health Erjlgg: Department
Khyber Pakhtunkhwa . Khyber Pakhtunkhwa
Peshawar Peshawar
(Respondent No. 5) (Respondlcm No. 1)

rctaty
nce Department
Khyber Pakhtunkhwa
Peshawar
{Respondent No. 6)
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No. 267/2019

Jan Nisar S/o Ghulam Qadar
R/o Nawan Kali Rustam, Tehsil & District Mardan
Designation Pump Operator-cum-Valveman, Department of Public Health Engineering Circle,

Mardan e heeen Appcllant

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Public Health
Engineering Department, Civil Secretariat, Peshawar.

2. The Superintending Engineer, Public Health Engg: Circle Mardan.

3. Executive Engineer, Public Health Engg: Division Mardan.

4. Executive Engineer, Public Health Engg: Division Charsadda.

5. Chief Engineer Public Health Engineering Department, Civil Secretariat,
Peshawar. )

6. Secretary Finance Civil Secretariat, Govt. of Khyber Pakhtunkhwa,
Peshawar. . ‘.......Respondent

"AFFIDAVIT

|, Kamran Shahid S/6 Muslim Umber, Assistant Social Organizer of PHE Department R/O

Main Road Gharibabad, do hereby solemnly affirm and declare that the joint Para wise
comments with supporting documents filed by the Respondents aretrue and correct to
the best of my knowledge and belief and nothing has been concealed from this

Honorable Court.

1-6850506-9

70333-9111069
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9 Finance Depariment Cig}i‘l Seerelarial Peshawar @ it v l]!li!llCCi( ek ﬁ facel:ook‘com-l‘G‘dKPFD W twitier.cam/GoK PFD

NO. BO-I/FD/12-2/2018-19/Mardan (A) ﬁ)a"ted Peshawar the 18/01/2019

- To . ' ' .

The Sem etary to Govt. 0f Khyber Pakhtunkhwa, | g
Rublic Health Engineering Departmeént, ;
Peshawau 3o
Subject: - PC-1V WATER SUPPLY SCHEME NAWAN KALLAY DISTRICT -
MARDAN | . o e -
Dear Sir, . _ R

I am directed to refer to your letter No.SO(B&A)/PHE/l'-I8/2018-19/SNE/

- Mardan/NawanKallay dated: 07/01/2019 on the subject noted above and to: say that Finance
- Department agrees to the 01eat10n of one post of “Operatoru(,um Chowkldar (BPS-03)” for

operation and ‘maintenance of the following Rural Water' Supply Scheme in PHE Division

~Mardan with immediate éffect, as per breakup given below, sublect to observance of all codal

. formalities:- -
, ' Sl :
S.# |DDO Code Name of RWS No of Nomenclature'of Posts with BPS Position Code
Scheme Post .
© | Nawan Kallay S
MR7023 { (Moh: Shahban Khel) 0! |-Operator-Cum-Chowkidar (BPS-03) 80838909
PK-51 . ! '
2. The expenditure involved is debitable to the filllciti011-cu1n-0bject classification

“06-Housing & Community Amenities, 063-Water Supply, 0631-Water Supply, 063101-

Administration (Grant NQ{IG),MR?OZB-Executive-Enginqgr PHE DivisioﬁvMardan during

o4
-1

the current financial year 2018-19. T E

3. ‘ Audit -copy. may be prepared and sql:;rnittéd to. this'-,Dé’péﬂmem for
authentication. _ e ‘
: ,,‘)qoqrs:_f;ait‘hfu‘lfly,
.I b " L.
(SAEED AHMAD KHAN)

 BUDGET OFFICER-]
. : i C
Lndst No. & Date Ewen  ;

Copy is forwarded for information & necessary action to the:- |

Director FMIU, Fu)ance Department. '!
Executive Engineer, PHE Division, Mardan.

District Account Officer, Mardan. ‘
AD-11 FMIU, Finance Departmernt : .
PS to Finance Secretary, . . !
Master File. i | N

' | o MQWJ}/{J?}"/(&‘(
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GOVERNMENT OF KHYBER PAKHTUNKHWA |
FINANCE DEPARTMENT

(REGULATION WING)
Dated Peshawar, the 30-06-20135

NOTINCA FION

’

NO. I' I)ISO(FR)7 20/2013 'lhe compctcnt authe rlty has bccn pleascd to accord approval o thc

A upgradanon of pay scales of the follo_wmg provinc:al goxemment employees with effect from 01-07-
2015: . B - |
“a) - Two pay scallc upgradation will be zllowed 1o all provincial government
cmployees from BS-01 1o BS-05. ‘ , - . ;
h:) Onc pay scale upg,mdﬂion will be qilowéd to all provincial government | ‘
_cmployees from BS- 06 1o BS-15 - |
¢) \pu tal Compensatory /\Ilowanu. Lqual o dtfluumc ol notional upgr udallon
ol BS-16to BS-17 will be dllowcd lo all pmvmcnl government employees in
B5-16 in !u,u of upgmd‘ulon L
d). Upglad':llon ‘wﬂi be 1ppl|c‘1blc to bota pay and allnwancc:; with lu.umg,

fimits and other condltlons currcntly in vogue unless revised by the

government.

¢) Pay ﬁxatlon on upgradahon will be '\pphcable w.e.f. 01-07- 2015 or 01-12-
2015 on the opnon to be given by the concerned employee.

Al pxovmc‘a! Fovernment employccs who have been upgraded cn-block or -
“individually in last five years starting from 01-07-2010 or have been granted .
:,;pcciu]_nil‘owancc'/- puyfgqual to 40 % or more.of their norfnal pay shall not be |

enlitled for thc instant Llf)'grzldation.

2. Pay ol existing ine umbenls; of the posts shall be ﬁxcd in lhigher pay scalcs at a stage next
- »almw, the pay in the lower pay scale.
-3. All the concerned Dupaltmenls wnll amcnd thelr respective scrvice rules to the same
etfect in the prescribed manner. - - -
4. The above upgradation schr’me shall not be cpphcablc to employces of Autonomous Bodles.
- j Scmi Autonomous Bodies and Public Sector Compaties.

5. FExplanatory note and subsidiary instructions on ‘the subject will be issued separately.

SFCRFTAR\’ TO GOVT OF KHYBER PAKIITUNKHWA
~ FINANCE DEPARTMENT

e

I



AR |
e
¢ o 3o ey
= L
toudst No. & Date even. Ty,
Copyv of the above is forwarded for information and necessary action to the: - ' ; (d ", :
i} IS to Additional Chicl Seeretary, FATA. =0 >

L

2)  All Administrative Sceretarics Government of Khyber Pakhitunkhwa.

1) Senior Member, Noard of Revenue, Khyber Pakhtunkhwa Peshawar,

4y Accountant General, Khyber Pakhtunkhwa, Peshawar, N

5y Scerclary (o Governor, Khyber pakhtunkhwa, Peshawar

6) Principal Sccretary (o Chiel Minister, Khyber Pakhtunkliwa.

7y Secretary Pravincial Assembly, Khyber Pakhtunkhwa.

8) Al Heads of Attached Departients in Khyber Pakhtunkhwa. ;

9) Repistrar, l’cshuwar.l figh Courl, Peshawar, .‘

1O AL Deputy Cornsmissionees, Political Agents, District & Sessions Judpes / Exccutive District Otficers i
K tiyber Pakhtunkhwa. o ' ‘ '

i) Chuinnun;Khybcr Pakhtunkhwa, Public Service Connniséién, Peshawar.

12) Registrar, Service Tribunal Khyber Pakhtunkhwa. : :

13) Sceretary to Govl of Punjab, Sindh and Baluchistan, Finance Departiment, Lahore, Karachi and Quetia.

14) The District Comptroller of Accounts, Peshawar, Mardan, Kohat, Banny, Abboltabad, Swat and Iy.l.
Khan. , A' . . . '

15) The Senivr District Accounts Ol'i'uccr.washcm, Swabi, Charsadda, Haripur, Manschra and Dir Lower.

16) The Treasury Officer, Peshawar. ' o A

17) All District/Agency Accounts Officers in Khyber Pakhtunkhwa I FATA.,

183 PSC to Senior Minister (or Finance, Khyber Pakhtunkhwa. '

19) 'SO o Chiel Sccrctnr'y, Khyher Pakhtunkhwa.

20) Diveclor Local Fund Audit, Khyber Pakhtunkhwa Peshasar.

21) PS 1o Finance Sceretary.

22) PAs lo All Additional Sceretaries/ Deputy Secretarics in. Finance Department.

23y All Section Oflicers/Budgel Officers in Finance D'cpurtmcnt. _ o

203 M, Jabir, Plussain Bangash, President, Class-1V Association, Civil Secretariat, Khyber l%khfnnkln-f;r,

by

Peshawar, i L . i
23) Mr. Manzoor Khat, President, Civil Sectctariat Driver Association Khyber Pakhtunkhwa, Peshawar.
26) Mr. Akbar Khan Mohmand, Provincial President, Class-1V Association, Khyber Pakhtunkhwa, Peshawar.

M - AHMED)V-
SECTION OFFICER (FR)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

. I"
¥

In re

S.A.No. 267/2019

Jan Nisar..... e evneeeresreees e eser e senessssaann e Appellant

Versus

~ Govt. of Khyber Pakhtunkhwa through Secretary etc

................. Respondents

REJOINDER ON BEHALF OF THE APPELLANT

Sir,

Appellant humbly submits as uhder:-

PRELIMINARY OBJECTI ON

That all the prellmlnary obJectaons are
incorrect, mlsconce:ved denied.

ON FACTS

All the facts and grounds of appeal are .
correct ahd those of reply are incorrect, hence
.denied' Identlcally placed 'Faiz Mohammad,
Zeeshan, Qasum Khan have been granted BPS-6
vfron;l, BPS-1, who were inducted like appellant in
BPS-1, so, appellant has been discriminated. |

There is no 'proof that Pump Operator is a
dying Cadre. It is strange, if Operator-cum-

‘Chowkidar Job description is:-




a. To supApIy water.

b. To Check pipelines

c. To report illegal connection/ _Ieakage of
pipelines ’o'n w'a_ter supply scheme.

then what would ‘be the job description of
‘Operator. | |
~ PRAYER |
-It is, therefore, humbly prayed that the appeal .-
in and may graciously be allowed. |

Appellant Z@/

Through

Amjid/Aly (Mardan)
Advota ,
‘Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare as per information
furnished by my client that the contents of the
accompanying Rejoinder are true and correct and
nothing has been concealed from this Hon'ble Cou%/

L

Deponent




