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BEFORE, THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. 2327/2023
Muhammad Riaz Khattak DSP Bannu ...........ooiiiiii (Appeilant)
VERSUS
Govt: of Khyber Pakhtunkhwa etc.........coooiviiiiiiiiii (Respondents)

PARA-WISE COMMENTS BY RESPONDENT NO. 1.2 & 4
RESPECTFULLY SHEWETH:
That the respondents are submitted as under:-

PRELTMINARY OBJECTIONS:-

a) That the instant appeal pertains to out of turn promotions of Police officers
deprecated by the Hon’ble Supreme Court of Pakistan in its judgments in Cr.Org.P.
No. 89/2011 etc reported in 2013 SCMR 1752, Civil Review Petition No. 193/2003
reported in 2015 SCMR 456, 2016 SCMR 1254, 2017 SCMR 206, 2018 SCMR
1218 and consolidated Judgment dated 30.06.2020 in Civil Pctitions No. 1996, 2026,
2431, 2437 to 2450, 2501 and 2502 of 2019 and the petition, therefore, is not
maintainable in its present form.

b) That the appellant has got no locus standi.

c) That the appeal is bad for mis-joinder and non-joinder of nccessary patties.
d) That the appellant is estopped by his own conduct to file the instant appeal.
e) " That the appellant has not come to this Hon’ble Tribunal with clean hands.
1] That the.appcliant has got no cause of action to file the present appeal.
FACTS :

1. Correct to the cxtent of creation of scparate establishment of KP Police Force
named as Fronticr Arms Reserve (FAR). Nevertheless, the overall scheme of the
Police Rules, 1934 envisage the police force as one indivisible body possessing
various cstablishments performing the assigned functions such as District Police,
Police Training Centcr, Crime Branch, Special Branch, Reserve Police and so on.
Each of these cstablishments is in fact an integral part of the Police Force, and

~_ under no tulcs of construction they can be construed as separate or independent

' Cadrcs Morcover all the cstablishments, other than the executive police
cstahhshmqnt i.c., in-charge District police and Range DIG, are barred from
_ making direct or indircct recruitments or promotions.

2. Pertains o record, hence no comments.

3. Correct to the cxtent of the then Recruitment Policy. However, all the
establishiments, other.than the exccutive police establishment, i.c., in-charge District
police and Range DIGs, are barred from making dircct-or indirect recruitments or
promotions. This fact has been further clarified in the august apex court judgment
réported in 2016 SCMR 1254, relevant Para of which is reproduced below;

62.We are disturbed in the manner the powers were being exercised by the DIGs
heading different establishments under the nose of the government, which was not
’ only against the Police Rules but such practice has actually divided the Police
_ Force. The establishments were created 10 facilitate the smooth working of the
Police. There is no concept of cadre within the Police, which is one indivisible
force. However, as referred to hereinabove the Police Rules prescribe three
modes in recruiting the Police personnel. The first recruitment mode is
appointment of the Executive Police, the second recruitment mode, which has a
different set of Rules refers to appointiment of technical District Police and the
_third mode brings the recruitment of the Inspectors / éub-lnspecmrs Prosecution
(Legal). There can be employees in the Police Department, which are non-
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uniformed like ministerial staff and /-or 1.T. Department but they are recruited
and regulated by the Sindh Civil Servants Act, 1973 and the Rules ﬁamed
thereunder.

4. Pertain to record, however, all previous Standmg Orders 1ssued with regard: to FRP

7.

have ‘been rcpealed through Standing Order No. 02/2014 which is in field. (Copy
annexed as Annexure ‘A’) :

Incorrect, the appellant belonged to Khyber Pakhtunkhwa Frontier Reserve_Pollce
(FRP) which is a separate establishment of KP Police Force. -Previously, DIGs of
such establishments started cxcrcising the administrative powers of the Range
DIGs. However, all the establishments, other than the executive pblice
establishment, i.e. in-charge District Police and Range DIG, are barred from making
direct or indircct recruitment or promotion. It has been clearly provided in the
Chapter X111 of Police Rules, 1934 that there should be common seniority of Police
Personnel serving in all establishments to be maintained by the District Police, the
Range DIG and Central Police Office. Being the custodian of the service record etc.
of the Police personnel, the District Police/Range DIG, shall make selection of
Police personnel for police trainings and practical trainings, and no other
establishment shall be authorized to make such selection.

Pertains to record. However, as evident from record, his carcer progression is full
of flagrant violations of Police Rules, 1934. Details of Scrvice record of the

appellant is as under;-

t  District of recruitment: Frontier Arms Reserve, Peshawar
. Date of Birth: 13.08.1973 .
Datc of Enlistment: 09.09.1991 .

NAME OF COURSE DATED

S.NO

- 1. | Basic Recruit Course at PTC Hangn - 08.08.1992

C2.. | List A 17.01.1996

3. | ListB 31.10.1997

4. | Lower College Course . 1.10.10.1998

"5 | ListC

6. | Promotion as HC 07.04.2000 .

7. | Intermediate College Course 20.09.2000

8. | ListD 06.11.2000

9. | Promotion as ASI 06.11.2000

10. ! ListE. = .. e : 01.07.2003

11. | Upper College Course : : 20.09.2010

12. | Promotion as SI ' - 01.01.2005

13. | Confirmation as S1 02.12.2011

14. | List ¥ : ' 30.01.2013

15. | Promotion as Inspector ' - ]30.01.2013

-16. | Promotion as DSP 24.08.2020

Pertains to record "IS abovc Para-6.

Pertain to Hon’ble High Court Judgment dated 20.03.2008, howcvcr, as already
explained vide above para, under Policc Rules, the District Police/Range DIG, shall’
make selection of Police pcrsomicl for police trainings, and no other establishment
shall be authorized to make-sich selection. The appellant on the other hand
undergone their requisite trainings as Out of Tum or with accelerated intcrvals
cnabling thém to jump from their original collcagues and conferring them seniority
far ahead from colleagues as Out of Turn Promotion. The same Out of 'i"um
Proinotions hdve becn wnhdrawn by thc departiment in compllancc with Apex
Court Judgments. " .

Incorrect and misconceived, the appellant himself admits that in conscquence of
the-decision of the DSC, he was placed in concerncd list while his other colleagucs
of FRP remained-in A, B & C lists. The appellant on the other hand had undergone
his requisite trainings as Out of Turn or with accelerated intervals cnabling him 1o
jump from their original collcagues-and conferring them senijority- for ahead from
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colleagucs as Out of [ urn Promotion. The same Out of Turn Promotions have becn
withdrawn by the department in compliance with Apex Court Judgments,
Pertains to record, hence no comments.
Pertains to record, hence no comments.
Incorrect, as already explained in Para No 6 above.
First portion of the para pertains to record, however, rcst of the para is incorrect as
the appellant is a beneficiary of out of turn promotion by undergomg his promotion
courses with arbitrary accelerated intervals, therefore, he by passed his original
colleagues by gaining out of turn seniority and promotions. The samc accelerated
promotion has bcen termed as out of turn promotions deprecated by Apex Court
judgments report as 2013 SCMR 1752, 2015 SCMR 456, 2016 SCMR 1254, 2017
SCMR 206 and 2018 SCMR 1218.
Incorrect, the Hon’ble Supreme Court of Pakistan had startcd Suo Moto Contempt
proceedings vide Crl.O. Petition No. 38/2021 regarding non- -compliance of court
orders concerning out of turn promotions of Police officials and vide its order dated
26.01.2023 had given period of onc-month for implementation. Therefore, in
compliance with the Order of the Hon’ble Supreme Court of Pakistan dated
26.01.2023 in Suo Moto Contempt proccedings vide Crl.O. Petition No. 38/2021
and in pursuance of Judgments passed by Hon’ble Supreme Court of Pakistan and
to avoid imposition of Contempt of Court by the Hon’blc Supreme Court of
Pakistan on Khyber Pakhtunkhwa Police, out of turn promotions of all the officials
of Khyber Pakhtunkhwa Police who crstwhile had availed out of turn promotions
were withdrawn, : '
As already explainéd vide above para, the letter dated 12.03.2023 was issued in
compliance with the Order of the Hon’ble Supreme Court of Pakistan dated
26.01.2023 in Suo Moto Contempt proccedings vide Crl.O. Petition No. 38/2021
and in pursuance of Judgments passed by Hon’ble Supreme Court of Pakistan to
avoid imposition of Contempt of Court by the Hon’ble Supreme Court of Pakistan
on Khyber Pakhtunkhwa Police. While personal hearing of '1ppellant was a rightful
legal remedy for the appellant.
Incorrect, in compliance wilh Order dated 26.01.2023 of thc Hon’ble Supremc
Court of Pakistan. in Suo Moto Contempt proceedings vide Crl.O. Petition No.
38/2021 and in pursuance of Judgments passed by the Hon’ble Supreme Court of
Pakistan in 2013 SCMR 1752, Civil Review Petition No. 193/2003 reported in
2015 SCMR 456, 2016 SCMR 1254, 2017 SCMR 206, 2018 SCMR 1218 and
consolidated Judgment dated 30.06.2020 in Civil Petitions No. 1996, 2026, 2431,
2437 to 2450, 2501 and 2502 of 2019 on issues of Out of Turn Promotions, ali Unit
Heads, Regional Police Officers and District Police Officers of Khyber
Pakhtunkhwa Police were dirccted vide CPO, Peshawar Letter No. CPO/CPB/75,
dated 14.02.2023, to ensure compliance of above mentioned Orders in lettcr-and
spirit. Accordingly, all Out of Turn Promotions granted to Pollcc personncl either
on gallantry basis or otherwise belonging to different Units, Regions & Districts
across the board have been withdrawn by .the “coficerned  authorities * and
consequently their seniority has been re-fixed along with their Batch matcs/ among
immediate seniors and juniors who were promoted during their intervening period
by maintaining original inter-se-seniority. Hence, the appellant was demoted from
the rank of DSP to the rank of Inspector vide CPO Order No. 546/Legal/E-I dated
14.03.2023 and his seniority was placed dabove the name of Inspector Abdul Saccd
No, K/70- present at S.No. 443 in the seniority list of Inspectors issued vide dated
06.12.2022. (Copy of demotion order of the aﬁpc]lam is annexed as Annexure ‘B?).
The appellant, on the other hand, have been selected to. various out of turn
promotion trainings by virtuc of which he gained out of turn promotions and this
fact has been deprecated by the Hon’ble Supteme Court of Pakistan in its
judgmcms‘rchrtcd as 2016 .SCMR 1254. Thus the appellant’s casc fali in the
dcfinition of out of turn. promotion declared illegal and unconstituticnal by the
august Apex Court in:its landmark judgments reported in 2013 SCMR 1752, Civil
Review Petition No. 193/2003 reported in 2015 SCMR 456, 2016 SCMR 1254,
2017 SCMR 206, 2018 SCMR 1218 and consolidated Judgment dated 30.06.2020
in Civil Petitions No. 1996, 2026, 2431, 2437 to 2450, 2501.and 2502 of 2019 on
)
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issues of Out of Turn Promotions. The relevant Paras of Supreme Court Judgments
mcnt:oned abovc are rcproduccd as under:-

' 016 SCMR-1254

46. Before we could travel into the scheme of the Police Act and the Rules
framed thereunder, it has been conceded by the learned Advocate General
Sindh, ‘that the Standing Orders issued at times by the different 1. G Police were
w:thout the approval of the Provinciol Government and, therefore, did not have
any legal status. in view of this conceding statement of the Advocate General, no
argument was advanced by either party to the validity or otherwise of the
Standing Orders issued by the I.Gs Police at times. '

2013 SEMR 7752

158. On the issue of out of turn promotions, the impugned enactments are
discriminatory ‘persons/class specific and pre-judicial to public interest, as it
would be instrumental in causing heart burning amongst the police officers
whose inter-se seniority and legitimate expectatlan of attaining upper ladder of
career would be affected. The out of turn promotions to the police officers and
other civil servants by virtue of Section 9A would affect the performance of
hundreds of thousands of the civil Crl.Org.P.N0.89/11 etc. 120 servants Serving in
the Sindh Government. The impugned instruments on out of turn promotions are
neither based on intelligible differentia nor relatable to lawful objects and by the
imp‘ugn:éd instruments the entire service structure hos been distorted, affecting
the inter-se seniority between the persons, who are serw‘ng' on cadre posts after
acquiring job through competitive process and their seniorities were and are
superseded by the powers granted to the Chief Minister through Section 9A.
162 The absorptnan and out of turn promotion under the impugned legisiative
instruments will also impinge on the self regpect and dignity of
Crl.Ofg.P.No. 89/11 etc. 1122 the civil servants, who will be forced to work under
their rap:dly and unduly promoted fellow officers, ond under those who have
been inducted fro'n other services/cadres regardless of their (inductees) merit
and results in the competltrve exams (if they have appcared for exam at all) and
as a result the genume/bonaﬁde civil servants will have prospects of their
smooth progression and attainment of climax of careers hampered, hence the
impugned instruments are violative of Article 14 of the Constitution. The laws are
made to achieve lew} ful object. The impugned legislative instruments do not
advance this concept whlle conferring powers on the Chief Minister to grent out
of turn promotions, on the contrary the unstructured discretian vested in him has
infringed the valuable rights of the meritorious civil servants of legitimate
expectancy of ottaining climax of careers. o
164. We support that morale cf pclice personnel be boosted, as intended in the
aforesald impugned legislations, and on their exhibiting exceptional acts of
gallantry, they should be given awards and rewards on merits. Ir: order to confer
. award or reward on the police officer for his act of gallantry the. Sind
Government will constitute a committee under Rule 8-8, to evaluate the
performanee of (lre police officer upon whom the proposed award or rewcrd has
to be bestowed. However, out of turn promotion in pollce force would not boost
the morale of tne police force, on the contrary by impugned legislative
instruments granting out of turn promotion to police officers, has demoralized
the force. This Court in the case of Watan Party reported in (PLD 2011 SC 997)
has already directed the Sindh Government to depoliticize the police force. The
out of turn promotions have engendered :nequalmes and rancor among the
butch mates/course mates, rendering many of them ;umor/subordmate to their
junior colleagues. Under section 9A, the Sindh Government, has grented out of

' turn:'promotlons: to the civil servants, who do not belong to pol fice force. By using
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the word ‘Gallantry’ in section 9-A of the Act of 1973, the legrslature never
mtended to grant ouit of turn promotion to civil servants other than police force,

but the Sindh Government has extended this benefit to civil servants. We for the
aforesa:d reasons stated hereinabove, are clear in our mind that the impugned
legislations on the issue of out of turn promotion and grant of backdated
seniority are violative of Articles of the Constitution referred to hereinabove and
are liable to be struck down. d

172. The contention of the learned Advocate General that the Provincial
Assembly has absolute powers to promulgate law which may nullify the effect of
a judgment is misconceived, as a general rule the legislature cannot dés(roy,
annul, set aside, vacate, reverse, modify or impair a final j‘iidgment of a court of
competent jurisdiction, nor fundamental rights g&afanteed under the
Constitution can be abridged by the legislature. The legislature is not only
prohibited from reopening cases previously decided by the courts, but is also
forbidden to affect the inherent attributes of a judgment through a piece of
legisiation as has been done in the case in hand. In ultimate analysis, therefore,
the pnmary test for examining the vires of an instrument (vahdatmg} is whether
the new provision removes the defect, which the court had found in the existing
law and whether adequate provisions in the validating Iam_/ have been mtrqduced
to the terms ‘obsorption’, ‘out of turn promotion’, . re-employment and
‘deputation’. We have already discussed hereinabove, the aforesaid terms, used
in the impugned legislative instruments and have been interpreted by the courts
prior to coming into field the impugned' legislations. After examining the
impugn'ed legislations, we are of the considered view that these instruments
cunnot be construed to have nullified the effect of the judgments discussed
hereinabove, as the instruments sought to be challenged in fact encourages
nepotism and dfscourages transparent process of appointments of civil servants
by recruitment and or by transfer in all the three modes p}ovided by the Act of
1973 and the rules framed there-under. This court in fiscal matters has applied
restraints from interfering in the legislative domain while examining the vires of
a statute, but in the cose in hand, the impugned Crl.Org.P.N0.89/11 etc. 131
legislations through omendments and validation/reqularization have harﬁpered
the fundamental r)'ghts of the civil servants with the sole object to extend favours
to few blue-eyed of the government. . '

173. We therefore, are clear in our mind that amendments brought in the Act of
1973 by the lmpugned validating instruments do not meet the standards of
/unsprudence which mandate safeguard provided to the civil servants under the
Constitution. The impugned legislative instruments, therefore, do not have the
effect to__neutralize or nullify the /udgments of the Courts referred to
hereinabove: . o S

175. For the aforesaid reasons we allow Constitution Petitions.No.71/2011, 23-
K/2012, 21/2013 and 24 of 2013, and dispose of all the Misc. Applications aond
hold that the impugned legislations mentioned in para 115 are violative of the
provisions of the Constitution discussed hereinabove. We furiher hold cnd
declare that benefit of ‘absorptions’ extended by the Sindh Government since
1994, with or without backdated seniority, are decicred ultra vires of the
Constitution, as the learned Additional Advocate General has made a statement
during hearing that the impugned validation instruments have granted legal
cover to the employees/civil servants, who were absorbed since 1994. Likewise,
we ﬂfrthcr hold and declare that all out of turn promotions made under section
3-A of the Sindh Civil Servants Act, 1973, by the Sindh Government to on
employee or civil servant with or without backdated seniority since 22.1.2002,
when section 9-A was inserted through Ordinance IV of 2002, are ultra vires of
the Constituition. All Misc. Applications'made by the absorbees in which interim
orders were passed by this Court restraining the Government from comblying
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with the orders of this Court dated 02.05.2012 stand vacated. We also hold that
all the re-employment/rehiring of the retired thl/Government Servants under
the tmpugned instruments being violative of the constitution are declared nulhty

We further direct that the nominations made by the Chief Minister in excess of
the quota given by Rule 5(4) (b) of the West Pakistan Civil Service (Executive
Branch) Rules, 1964, are without lawful authority and all the 15 nominees
(Ass:stant Commissioners) are reverted to their ongmal posmons

2015 SCMR. 456

122. The issue of out of turn promotions has been dealt with by us in detail in the
Jjudgment sought fo be reviewed and we reached the conclusion that it was
violative of Articles 240, 242, 4, 8, 9 and 25 of the Constitution. Mr. Adnan Igbal
Chaudhry, learned Advocate Supreme Court has contended that section 9- A of
the Act has not been struck down by this Court, while declaring the out of turn
promotions as unconstitutional. We are mindful of this facr as we have held that
the Competent Authority can grant awards or rewards 10 the Police Offi icers, if
they show act of gallantry beyond the call of duty. However, we had struck down
the very concept of 'out of turn promotion’ being violative of Constitution Jor the
reasons incorporated in paras 158 to 164 of the judgment under review.

2017 SCMR 206

98. In a series of judgments, this Court has declared out-of-turn promotions as
being unconstingional, un-Islamic, -and void ab “initio. The principle of
uriconstitutionality attached to the instrument providin & for out-of tirn promotion
was laid down first in the casé of Muhammad Nadeem Arifvs. 1.G of Police (2011
SCMR 408). The view faken in this judgmeént was: Jollowed in another case
reported as Ghulam Shabbir vs. Muhammad Mumir Abbasi (PLD 2011 SC516);

wherein it was held that out-of turn promotion was not only againsi the
Constitution, but also against the Injunctions of Islam; and that reward or award
should be encouraged for meritorious publzc service but shoidd not be made
basis for out of furn promotion. CRP. 49/2016 etc 53 99 In another case, Suo
Moto ciise No.16/2011, this Court again deprecated the practice of conferring out
of turn promotions in_the following terms:- “It is also a hard fact that-the polrce
has been politicized by out of- turn promotions and. -inductions from other
departments time and again, through lateral entries which has brought unrest
amongst the deserving police officers waiting their. promotions on meris. The
posting and fr ansfers of the police officers also lack merils. The complete service
record of a police. personnel which could reflect postinig and transfer_is not
maintained by, the, relevant wing. Even many police .officers posted within the
Kar: aclu on senior positions lack qualifications and conipetence both..... If this is
the state of affairs, how can there be peace in” Karachi. It seems instead of
depoliticizing police force further damage has been caused by the government by
miroducmg their blue eyed persons in police force through lateral entries and
then: grantmg them retrospective seniority and out of tur. ” promotzons

100. Sub 9cquenrly, this Court reiterated, inter alza the prmc:ple of declaring' the
Iaw of out of turn promonon unconstituticnal and void ab initio in ihe Conlempi
proceea’mgv agamst Chzef Secretmjy Sma'h (2013 SCMR 1752). The relevant
para is reproduced as under:- 138, On the issue of om of turn promotions, the
zmpugned enaclment.s are d:scnmmatory persons/dms spec:f c and pr e-jua'lcml
10 publzc interest, as it would be instrumental in causing ‘heart burning amongst
the police officers wi"ose inter-se seniority and lcg:tzmrrc expectation of attaining
upper ladder of career wotld be ajfected The out of turn promonons to the police
offi feers and other civil servants by virtue of Section 9-A would affect the
perfox mance of hundreds of 1 thoz/sauds of the civil servanis CRP. 49/2016 etc 54
serving in the Sindh Government. The mmugned instruments or out of turn
proniotions are neither based on intelligible differcntia nor. relatable to lawfiul
obj}zcls and by the impugned. instruments the entire service structure has. been
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distorted, affecting the inter-se seniorily between the.persons, who are serving on
cadre posts after acquiring job through competitive process and their seniorities
were and are snperseded by the powers granted to the Ch:ef Minister through
Section 9-/1

101. Thls Court also highlighted the pernicious eﬁects of lhe conferment of out of
turn _promotions, at paras 161 and 162 (ibid):- “161.......... The ultimate casualty
of the impugned instruments would not only be the establishment of meritocratic
public service but more ominously the cer tainty of Ienw which undermines’ both
legitimate expectancy individually among the civil servants as regards the smiooth
progression of their career, but also the overall administrative environment.

Article 143 of the Constitution has been promulgated o hbhnonize and regulate
the service of the civil servants from federal gover nment  and prownf'ml
governments on their opting for All Pakistan Unified Group/PSP The :mpum:vd
Ieg:slatmn would distort interse seniority of the civil servants not only w:lhm the
province but also the federal civil servants. 162. The absorption and out of turn
promotion under the impugned legislative instruments will also impinge on.the
selfrespect and dignity of the civil servants, who will be forced to work under
their rapidly and unduly promoted fellow officers, and under those who have
been inducted from other services/cadres regardless of their: (inductees) merit
and results in the competitive exams (if they have appeared for exam at all} and
as a result the genuine/bonafide civil servants will have CRP.49/2016 efc 55
prospects of their smooth progression and attainment of .climax of carcers
hampered, hence the impugned instruments are violative of Article 14 of the
Constitution. The laws are made to achieve lawful object. The. impugned
legislative instruments do not advance this concept while conferring powers on
the Chief Minister to grant owl of turn promotions, on the contraiy the
unstructured discretion vested in him has infringed the valuable rights of the
nieritorious civil servants of legitimate expectancy of attaining .climax of
careers.” . o : . . 3‘

102. The Court then determined the zmconsmulwnahry “of the ‘out of furn
promotion and prowded a direction for boosting the mor ale of pohce personnel
at Paragraph 164 of the said Jjudgment:- “ 64. We support that nor ale of pohee
personnel be boosted as intended in the aforesmd nnpuﬂned Iegzvlat:ons, and on
their ex hibiting e).cepnonal acts of gallan!ry they should be given awar ds and
rewards on merits. In order to confer award or rewmd on the pohce offi cer for
his act of gollantry the Sind Government will constitule a commitiee under Riile
8-B, to evaluate the performance of the police offi icer upon whom the propoaed
award or reward has 10 be bestowed. ]Iowcver, out of turn promonon in pohce
Jorce would not boost the morale of the pohcc force, on the contrary by unpugned
leglslanve instruments granting out of turn promotion to police officers, has
demoralized the force. This Court in the case of Watcgg,Party reported in-(PLD
20:] 1 SC.997) has already directed the Sindh Government to depoliticize the
po?ice Jorce. The out of turn promotions have engende/ ed inequalities and rancor
a.'nong the.batch mates/course mates, rendering.mayy of them junior/subordinate
10 lheu JUHI{)I‘ colleagues. Under section 9-A, the Sindli CRP.49/2016 etc 56
Gove; nment, has granted out of turn promotions to the civil servants, who do not
be!ong to police force. By using the word ‘Gallantry’ in section-9-A of the Act.of
1973, the legislature never.intended to grant out of turn promotion to. civil
servants other than police force, but the Sindn Govermment has extended “this
benefit to civil servants. We for the aforesaid reasons stated hereinabove,. are
clear in our mind.that the impugned legisiations. on 'ﬂfe issue of out of turn
promotion. and grant :of backdated seniority are violative of Articles of the
Constitution referred. to hereinabove and are liable to be struck down.” g
4

103, The Review Petitions were fi Ied against the afo: ementzoned Judgment by the
Smdh Government besides those who were aggrieved on’ their de- notification in
terms of the directives contained therein. These Rewew Petitions were dismissed

on 05 0] 2015, bya !hree Member Bench of this Court, maintaining the findings
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recorded in the judgment reported in 2013 SCMR 1752. Yhe judgment pasved in
Review Pelitions is reported in 2015 SCMR 456. -The learned Counsel for
Appellant raised a number of grounds challengmg various findings of this Court,

including the issue of out of turn promotion. Upholding the unconstitutionality
and nullity of the legislative instrument pertaining to out of turn promotions, this
Court, recorded the following findings which are reproducad hereunder:- OUT
OF TURN PROMOTIONS. 122. The issue of out of turn promotions has been
deall with by us in detail in the judgment sought o be revzewed and we reached
the conclusion that it was violative of Article 240, 242, ‘4,8 9and 25 of the
Constitution. Mr. Adnan Igbal Chaudhry, CRP.49/2016 eic 57 learned Advocate
Supreme Court has contended that section 9-A of the Act has not been struck
down by this Court, while declaring the out of turn promotion s as un-
constitutional. We are mindful of this fact as we have held that the Compelent
Authority can grant awards or rewards to_the Police Officers, if they show act of
gallantry beyond the call of duty. However, we had struck down the very concept
of ‘out of turn promotion’ being violative of Constitution for the reasons
incorporated in paras 158 to 164 of the judgment under review. “I126. The
contention of the learned ASC that the judgment of the High Court of Sindh
relating 1o the out of turn promotion is still in field, therefore, he prayed for
Jormulation of a Committee to scrutinize the cases of the Police Officers, who
were given oul of turn promotion, is without substance. We have already declared
“out of turn promotion” as unconstitutional, therefore, afier recording such
findings, the need of forming a Committee under Rule 8-B for scrutinizing the
cases of Police Personnel is of no significance. However, they could.be awarded
or rewcrded compensation for their exceptional acts of gallantry.”

104. Through the successions of its orders, this Court has consistently maintained
the unconstitutionality, and the consequential nullity of the instruments providing
Jor rhe out of turn promotion. ' '

J]I Yet another anomalous cénsequence of this argument is that while rwo
identical provincial liws are enacted and acted upon and one province repeals
the faw while the other continues with its operations. Subsequently, the vires of
the law that continues on the statute books ‘is examined by the Court and its
provisions have found 1o be inconsistent with the Constitution or Iundamental
Rights with the result that the benefits conferred or availed thereunder, unless
protected by the category of ‘past and closed transaction, have to be reversed and
its dplelerlous effects undone. This category, quile abwv'mly, consists of the cases
wherein ‘out of turn promotion’ was granted 1o individuals, pursuant to the
judgments of the High Court, Service I'nb'mal and the Supreme Couri. They shall
remam intact unless reviewed. Even otherwrse it does not appeal to logic that in
such a situation, while those benefitting from a lavw which.continued fo.be.on the
statute book and eventually found 1o be ultra vires: the Constitution would. stand
deprrved of such illegal benefits, those continuing lo eryoy the same under the
omu{ed/repealcd lw in other Province would:stand protected. If an iliegal
'be.ref 1 was accrued or conferred under a statute, whether r epealed-(omiited). or
contintuing, and its benefits continue 1o flow in favour of beneficiaries of such an
unconstitutional Act, and it is declared altra vires, the benefits so conferred
would have to be reversed irrespective of the fact that the conferring Act was stiil
on the- statute book or not. Where such an CRP.49/2016 etc 62 anomalous
situation surfaces ~ i'e. where one province continues to countenance thz bene fits
of"an. unconwmmonal (thougl: repealcd’ozmrted) Act, while the other Provincial
statute has been struck down on the same-touchstone, and thereby deterriined
whether tho.se-,e:yo;-'mg: benefits pursuant to the repealed law are entitled fo
continue to do so, such reversal of benefits is-imperative. _

[

69. Similarly, other argument advimced by the learned counsel for the pa/'lies
was !hat the’ out of turn promotions were earned when secnon 8-A ibid was a
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valid law, and the rights creatéd under the said. law are protected in light of
Article 264(c) of the Constitution,  moreover, it was not- the fault of 'the
appellants/appellant that they were pr omoted out of turn, so they have vested
rights which need to be protected. This argument was also considered in Shahid
Pérvaiz's"cast (supra), and it was observed that:- “118. The contention of the
learned’ Counsel- that the effect of the aforesaid judgmenls which declares the
concept of out. of turn promotion unconstitutional cannot be extended to apply
retrospectively on the cases where law granting out of turn promotions was
omitted, is without force. Insofar as the issue of examining the Intra Court
Appcals No.4 of 2017 etc. -: 48 :- provisions of a repealed statuie is concemed
such an exercise is carried out by Courts in routine in the contexl of section 6 of
the General Clauses Act, as well as Article 264 of the Constitution of Pakistan.
Whenever any right, obligation, privilege or liability acquired, accrued or
incurred under. the repealed law is raised, the Courts are necessarily required to
era;hine the provisions of the repealed statute. Thus, there is neither any reason
in prmc:ple nor any precedent which bars the Courls Jfrom examining the
provisions of a repealed statute in a case pending befor ¢ it on the touchstone of
its inconsistency with the provisions of the Constitution or the Fi undamental
Rights, as emummerated in the Constitution. Any other coriclusion would lead 1o the
absurd consequences that while the statute remains on the statute book, the
Courts can examine its vires but once it was repealed by a subsequent statute, ils
effect, even if ex facie inconsistent with the Constitution or Fundamental Rights
goes beyond the realm of judicial review. If such were the effect of repeal, then
all that would .be. required to create a profected class of legislation is
promulgation of patently unconstitutional statites creating rights in favour of
certain interested persons which though completely destructive of the
Fundamental Rights of others, stood protected behind an impenetrable wall by
the mere repeal of the statute through such unconsmm:onal Act..Such would rot
only be a fraud upon the statute but would be completely destructive of the rule of
lew and constitutional governance. Thus, there is no reason which compels the
Court o sustain such an absurd proposition. As and when a.repealed statute is
invoked or raised.in support of any claim, right, office or act, before the Court,
the Court would always be entitled to examine its validity ‘on the touchstone of the
Constitution and .Fundamental Rights. We have- not beégz able to discover any
instance from, our own history as well as that of other legal systems with
entrenched judicial review on the Intra Court Appeals No.4 of 2017 efc. -: 49 .-
touchstone, of the Constitution, where the Courts have. refrained from cxamining
the vires of the statute on the mere grourd that at the ti:ne of review such law
stood repealed by a subsequent statute.” R - L,

71, When the very concept of out of turn pl omotion was declar ed fo be
unconstitutional then the exception created in Para 111 could not be said 1o be
extended 10 the in service employees whether they had’ any Judlcml ver dict in
their favour or not. They were not pr orected under the doctrine of past ard closed
Ir mrsacnon as observed above. Morcover, no such proteclzon was provided in the
casés of Contemp! Proceedmgs against the Chch Secretary Sindh (Supra) and Ali
4zhar Khan Baloch (Supra) which were requir ed o be followed by all the
prownces to streamlme the civil service structure. It v ould not be Jusuf ied if any
such benefit were lo be e ulcnded fo the employees of the Pmyab Police. Al!hough
no one has songhf rewew of 1 this evceplron and the judgmient in Shahid Pervaiz s
case (.supr a) was a!ready passed under the review Jjurisdiction. Second review is
barred by law and no party can r:ow approach this Court for a second review,
however; this Court has absolute power to re-visit its earlier judgments/or, ders by
invoking its Suo Motu- Jurisdiction wunder Articles 184(3), 187 or. 188 of the
Constitution. This Power is 10t dependant upon an application of any party and it
was so held in the case of Khalid Iqbal Vs. Mirza Khan(PLD 2015 SC 50), in the
Jollowing words:- “12. The question of maintainability of the 2nd Criminal
Review Petition on the ground that this Court has to do complete justice by
invoking Article 187(1) of-the Constitution is also misconceived. The provisions
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of Article 187(1) cannot be attracted in the present case, as this Court has
already recorded findings against the petitioner by the Judgment dated 28-2-
2001, against which review was also disinissed and there was no ‘lis’ pending
before this Court warranting exercise of its Intra Court Appeals No.4 of 2017 etc.
-+ 51 :- jurisdiction under Article 187(1) of the Constitution, besides Rule 9 of the
Order XXVI of the Supreme Court Rules, bars-2nd Revie{v_ Petition: There is a
distinction between right of a party to approach the Court and jurisdiction of the
Court to do-complete justice on its own. Once this Court has finally determined
the right of the petitioner in the judgmeni dated 28-2-2001, holding him gmlty,
the petitioner through 2™ Review Petition, cannot - re-agitate it. If Such a
Review Petition is allowed to be entertained, it will land in a situation ‘where
findings of this Court against a party will.never attain fi nality. 13.-This, however,
does not mean that the jurisdiction of this Cowrt is harred by any restriction
placed by the Constitution; there is no Article in the Constitution which iriposes
any restriction or bar on this Court to revisit ils earlier decision or even to depart
firom them, nor the doctrine of stare decisis will come in its way so long as
revisiting of the judgment is warranted, in view of the significant impact on the
fundamental rights of citizens or in the interest of public good. ... ... On perusal
of the paragraphs referred to hereinabove, we can safely reach a conclusion that
this Court has absolute powers to re-visit, to review and or (o set aside its earlicr
judgmenis/orders by invoking its Suo Motu Jurisdiction under Articles 184(3),
187 or 188 of the Constitution. The Powers. of this Court to exercise ils inherent
Jurisdiction under the above referred Articles of the Constitution are not
dependant upon an application of a party.” The same view has been reiterated in
a recent judgment dated 5.1.2018 passed in the case of Syed Shabbar Raza Rizvi
Vs. Federation of Pakistan (Const.P.No. 1/20]6) Antra Courl Appeals No 4 of
2017 etc..-: 52 :- .

72. T Iw acls (y' gallanlr y in no way justify out of turn 1» omo!ions. Howevei in
order to increase the morale of the police personnel, we suppor! the proposition
that on exlubztmg exceptzonal acts of gallantry, they should be given awards and
rewards on merils and this concept is in line with the spn it of A'trcle 259 (2) of
the Constzmtron

76. Keeping in viéw the above we hold as under:- i. The exception, created in
para No.li1 of Ihe Shahid Pervaiz’s 'Case' (Stij;ra) read with )mra No.143
fhereof whc; ein the profection was L,\tended to the category of cases 3t')ter:eir1
‘out of turn promotion’ was granted o individuals, pursuant to the jucdgmenis of
l{rg; High C_ou.rl, Service Tribunal and the Supreine Coz‘u_'l". is hereby wiithdrawn
by exercising Suo Moto Review Jurisdiction; ii.- The Intra Court 'Appeals. filed
agam.st judgment dated 79 03.2017 and the Crmnnal Or tgmal Pe!rtmm f led for
violation of Judgment dated 30.12.2016 are dzsmlssed I'urthermorc the Review
Petrilom Jiled agamsl Judgment dated 29.03.2017 are als 0 dismissed. As II'e main
cuses have been decided hereinabove, the apphcahons fo.‘ unplcadment as party
are dl.sm:,ssed iii. 1 he Criminal Orzgmal Petition No. 96/201 7 filed fo: walanon
of order dated 08 ]2 2016 is dIS[JOSL’d of w lﬂl ‘the dzrectwn fhat ‘the Pun}ab
Serwce l' r:bunal shaII pmcced 10 decide Ihe cases of the appellant pendmg
bcfo;e it erpedttroucly pr efel ably within a pe/ iod of Iwo months of the dcc:szon
of fhhs case; zv ]t would be open lo the government lo ﬁanre rules pr owa‘mg a
‘Sports Lyroup within the pohce in orde; to encourage .sporhs but it will not form
part of t/1e }eoular pohce Jforce and the n'embers oj Spoz 15 (Jro i shall ;10[ be
avsrgred Ji eld po.stmg, and will only be zes!r:cted 10 (hen ¢pecxahzed Group as
already observed in Shahid PC‘I vuiz’s case (éllpl a); lnrra Court /Ippeals No.4 of
2017 etc. - 55 - v. The I G P, ]’myab the. Home S‘ecretm'v Pur rjab, and the
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Secretary, Establishment DIWSIOH are directed 1o comply with lhe Judgmcnt by
fi xmg the Semw ity of all the Police Offi ccrv/Off cmls who were gwen out of turn
promotaons along with their batch-males as if tbey were never g:ven out of turn
promot:on Vi. 1' “or the purpose of comphance of this Judgmenl necessary
D.P.C/Board, as the case may be, shall be zmmedzately held and a complzam:e
report be submitted 1o the Registrar of this Court Jor our perusal in Chambers
within a period of one month. The Advocatc General, szjab and the Icarned
Attorney General for Pakistan shall communicate the directives of this Court to

the relevant authorities.

Incorrect; appellant has no causc of action against -orders dated 11.03.2023,
12‘03‘.20'23.&. 14.03.2023 being -lawful and in- accordance with Apex Court
judéﬁlems arc liable to be uphcld. The appellant has been treated in accordance
with law/ rules as well as Apex Court. judgments hence any departmental appeal
against lawful order of respondent department is against the Jaw/ rules and Apex
Court -judgments hence, the .same was not cntertained by the respondent
dcpartment. . S :
Pertain to IHon’ble Peshawar High Court, Peshawar o.rd-cr dated 04.04.2023 and
Judgmcnt dated 29. 08 2023 whcrcby the casc of appcllant was transmitied to this
Hon’ blc T nbuml for proper acljudlcatlon & decision.

Incorrect, the appcllant has bccn proceeded in accordance w:th law/ ru]c as well as
in the spirit of |ud,gmcnts of Hon’ble Suprcmc Court of Pakistan pcrtmnm" to Out
of Turn Plomotmn and to avoid contempt procccdmos initiated in Crl.O.P No.
38/202]/ in CP No. 381-P/2020. Therefore, the mstart Scrvice Appcal is not

maintainable in law and is liable to be dismissed on followmg Grounds.

GROUNDS -

¢,

Incorrgci,. misleading and misconceived. The respondent department implemented
the Iaﬁdrriarks-judgments of Apex Court. I-‘m1hcr.n‘10rc, thz Police department has
alrcady filed CPLAS against the judgment dated 29.0832623 of Hon’ble Peshawar
l-Iigll Court which arc:subjudice in Apex Court.

Incc_:'rrci:'t, misleading. The actions of respondent department arc totally in

accordance with law/ rules and Apex Court judgments hence stance taken by the

appellant is contrary to the facts.

Incorrect, the proccedings have been completed in accordance with law/ rules and
Apex Courtjudg'mcnls hence no malafide exist in the casc of appellant. ~
Admitted as legal. ST

Incoucct lhc proceedings arc qultc lcgal hwful 'md in complnncc of Ap(.\ Coml
_|ud mcnts The appcllant s casc is hit by I'mdmalks Judmmn‘.s of the Apex Co'ul
I-icnco thc wuhdlawnl of Oul of Tum Promotlon order of lhe appcl[ant is: cuut(, in
accor: dancc thh dlclumq of‘ Hon’ble qu Court Judnmcuts

Incorrect and misleading. All lcgul instruments/ prov1sxons/ Standmﬁ Ordels or

Icgal opinions that provide for Qut of Turn Promotions are declared as void ab-*

P
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initio, null by the Apex Cour®™%Pakistan in its landmark judgments listed Para No.

16 of Facts.
N .
g.  The respondent department may also be allowed to adduce additional grounds at

time of hearing of instant Service Appeal.

PRAYER:- ¢
Keeping in view the above stated facts and circumstances, it is thercefore humbly
prayed that the appeal being devoid of mecrits is not maintainable and may kindly be

dismisscd with costs, plcase.
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(TABI B KHAN) PSP (DR. MUHAMM
Commandant, =G L];ZZI 'EJPO
FRP, Khyber Pakhtunkhwa, For Inspector Gcnéral of Police,
) ‘Px?shawar . . Khyber Pakhtunkhwa, Peshawar
(Respondent No. 4) - (Respondent No. 2) |
— .

(MUBAMMAD ABID MAJEED)
~ Additional Chicf Secrgtary,
Government of Khyber Pakhtunkhwa,
Home & TAs Department,[Peshawar

(Respondent No. 1)

Additional Chief Secretary

Home & T.As Department
Khyber Pakhtunkhwa.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |

PESHAWAR
Service Appeal No. 2327/2023
Muhammad Riaz Khattak DSP Bannu ...........coooiiiiinim (Appellant)
| VERSUS
Govt: of Khyber Pakhtunkhwa etC........ocovvviniiniiiiiieninnnne S (Respondents)
| AFFIDAVIT

I, Tahir Ayub Khan Commandant, FRP Khyber Pakhtunkhwa, Peshawar, do
hereby solemnly affirm on oath that the contents of accompanying Para-wise comments
on behalf of respondents No. 1, 2 & 4 are correct to the best our knowledge and belief.

Nothing has been concealed from this Hon’ble Tribunal.

(TAHIR AYUB KHAN) PSP .
! Commandant, o
FRP, Khyber Pakhtunkhwa,
Peshawar
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BEFORE TI-IE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR ’

Service Appeal No. 2327/2023

Muhammad Riaz Khattak DSP Banau ..............o.ooooeenioneseens . ....(Appellant)
VERSUS
Govt: of Khyber Pakhtunkhwa etc...........oooooiiiiiiii (Respondents)
AUTHORITY LETTER

Mr. Faheem Khan DSP/ Legal, CPO, Peshawar is authorized to submit Para-wise
comments/ reply in the instant Service Appeal in the Hon’ble Khyber Pakhtunkhwa
Service Tribunal, Peshawar and also to defend instant Service Appeal on behalf of

respondents No. 1, 2 & 4.

77/ —.

(TAHIR AYUB KHAN) PSP  (DR. MUHAMMAD A BAS) PSP
Commandant, D egal, CPO
FRP, Khyber Pakhtunkhwa, For Ifispector General of Police,
Peshawar Khyber Pakhtunkhwa, Peshawar
(Respondent No. 4) (Respondent No. 2)

(MUHAMMAD ABID MAJEED)
Additional Chief Secr¢tary,
Government of Khyber Pakhtunkhwa,
Home & TAs Department, Peshawar
(Rﬂ?&%&&?%F&%l?I gécgary ’
Home & T.As Department
Khyber Pakhtunkhwa.
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OFFICE OF THE
THE INSPECTOR GENERAL OF POLICE
© KHYBER PAKHTUNKHWA
Central Pollce Office, Peshawar

STANDING ORDER NO. 2/2014

Frontier Reserve Police (FRP)
Police Order 2002, in

This Standing Order is issued under Article 10(3) of
supersession of all previous Standing Orders issued with regard to Frontier Reserve
police(FRP) and to give effect to the recommendations of the Committee on the Re-
organization of FRP as subsequently approved and notified vi

40/SE-1 dated Peshawar 11™ April 2014,

de PPO Notification No. 4126-

1.  General:- The provisions of Police Order 2002, Police Rules 1934 and/or any other
laws and rules applicable to Police shall apply mutatis mutandis to the members of FRP.

2. Aim:- This Standing Order aims to streamline the organization, administratibn and
functioning of FRP in accordance with the provision of Police Order 2002, Police Rules 1934
and other laws and rules applicable to Police Department.

3, Establishmenf of ERP:- The Frontier Reserve Police (FRP), originally known as
Frontier Armed Reserve . (FAR), was established within Police Department vide Home
Department Order No. SO(P-il)HD/8-10/146-149 dated 16-01-1988, by merging together a

number of small units of Police Department.

4. Mandate:- FRP shall assist the District Police in the following duties:
a) Anti-riot operations;
b) Operations against criminals and Proclaimed Offenders;
¢) Security of WIPs/VIPs, sensitive and vuinerable establishments;

d) : Deployment on Highway Patrolling Posts; and
e) Any other duty assigned by the Provincial Police Officer.

5. ° Organization:- FRP organization shall include Police officers of senior and junior
ranks, ministerial and follower staff posted in, or hitherto (50 far) enrolled in FRP.

51 FRP shall be headed by an officer not below the rank of Deputy Inspector General of
Police as Commandant FRP. He shall work under the direct supervision of the Provincial

Police Officer.

52 The Commandant FRP shall be assisted by as many Depuly Commandants (éPs
B§~18), SPs FRP Ranges, Assistant Commandants (DSPs/ASP BS-17), other junior rank
ofiicers, and ministerial staff as determined by the Provincial Police Officer from time to time.

53  FRP shall be organized into such active Companies, Platoons and Sections and
support staff, posted in FRP Headquarters, Police Regions and Police Districts, as
determined by the Provincial Police Officer. An FRP Company, headed by an Inspector
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designated as Company Commander, shall consist of 3 FRP Platoons, each consisting of 1
SI/ASI as In-charge, 4 HCs and 40 FCs. An FRP Section shall consist of 1 HC and 10 FCs.
The “illiterate” officers/officials of FRP shall be distributed in such @ manner that they are

evenly represented in each Platoon.

54 The FRP Headquarters shall be located at Peshawar or at any other place declared

as FRP Headquarters by the Provincial Police Officer. ‘ o
6. Requisitioning of FRP:- The administrative and operational control of FRP shall rest
with the Commandant FRP. However, the Capital City Police Officer (CCPO) or any

Regional Police Officer (RPO) may requisition FRP strength for the mandated duties, subject
to the approval of Provincial Police Officer.

64 The Commandant FRP, subject to any general or specific order of the Provincial
Police Officer, may place the services of the FRP strength so requisitioned, for a specific
period, at the disposal of CCPO or RPOs. The Commandant FRP mgy, sub;ect to any
general or specific order of the Provincial Police Officer, extend for a spgcuﬁc period the stay

of FRP strength placed at the disposal of CCPO or RPOs.

6.2 " Once.the FRP strength is placed in & District, the operational command of the FRP
sirength so plaéed shall rest with the District Head of Police concemed. The FRP strength
deployed, permanently of temporarily, on Highway Patrolling Posts shall also be subject lo
the operational command of the ‘District Head of Police. The District Head of Police will
ensure to make suitable anangemehts for the lodging of the FRP strength placed in the

District. .

6.3 The senior most officer of FRP in a District shall be responsible for the general
administration, welfare and discipline of the FRP strength, including maintenance of daily
parade statement and daily duty roster. He shall keep the Commandant FRP and the District
Head of Police informed about the administration, discipline, weifare or any other important

matter with regard to the FRP strength in the District.

6.4 SP FRP Range shall be responsible for the general administrative, welfare and
discipline of the FRP strength placed in @ Region, including maintenance of daily parade
statement and daily duty roster. He shall also keep the Commandant FRP, RPO, and the
District Head of Police, informed about the administration, discipline, welfare or any other
important matter with regard to the FRP strength in (e Region. .

7. ‘Recruitment in FRP:- According to Police Order 2002, racruitment of constables is
th-e‘exduswe authority of the District Head of Police. FRP is neither a Police District nor a
Police Region. Therefore, henceforth, there shall be no recruitment or enrollment of
constables in FRP.

t3h~r h‘/ac.apt:'ies;. in FRP:- Vacancies occurring in FRP in any junior rank shall be filled
('C;?)g ScTt!ng of officers from each District for a specific tenure. The Central Police Office
) shall transfer junior most officers in each rank to FRP in accordance with the share of

the respective District (Ref: section 8.3 b '
oF , AUE .3 below). Once transferre i :
the minimum tenure of junior rank officers in FRP; 10 FRP, folowing shall B¢
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following categories of junior rank officers of FR

@

a. inspector 1 Year, (Excluding any period of leave other than casual {save)
b. SIAS!: 1 Year; (-do-)
C. HC/FC: .2 Years; (-do-)

This fenure criteria shall not apply to the illiterate officers of FRP.

8.1

g2 Thevacancies occurring in a District due to transfe

the following manner and order:
a) Repalriation of officers from FRP to the District concerned;

b) promotion of officers on the strength of the District;
c) Fresh recruitment.

r of officer to FR_P, ghall be filled in

share in the vacancies of FRP in junior ranks

g3 [Each District shall have a percentage
Districts are over

proponionate to the total strength of that District. Since presently, some
represented in FRP, this balance shall be gradually restored.
Transfer of FRP officers to their Districts of pomicile:- All junior rank officers of

ts of Domicile after

FRP, except iliterate officers, shall be transferred to their Distric
completion of their tenure in ERP. First should be iransferred those who have gerved longest

periods in FRP.

officer transferred from

94 Incaseno vacancy is available in the District of Domicile, the
n till the availability of

FRP shall be adjust_ed against vacancies in his respective Regio
vacancy in his Dis}fict of Domicile.

o2  The ‘iliterate’ officers of ERP shall not be transferred 10 Districts/Regions. Only the
P may be transferred to Districts/Regions:

a) Constables who have been recruited on the basis of Matric qualifications;
se as constables; '

b) Head Constables who have qualified Lower Cour :
c) ASis who have qualified Intermediate Course a3 l4ead Constables or have been

directly recruited through Public Service Commission; : _
d) Sis who have qualified Intermediate CGourse Of have been directly recruiled as
ASls through Public Service Commissicn; and ' ' -

e) Inspectors who have qualified Upper College Course.

N

10.  Fixing seniority of FRP personnel on transfer to their Districts of Domicile:~ An
officer repatriated from FRP to his District of Domicite shall not be placed on the bottom of
the seniority list merely due to transfer from FRP.

10.1 .Seniiquity of an officer of FRP on transfer to his respeclive District bf Donmicile shall be

determined first on the basis of entry into service and then from the date of entry into the

rele\,:an.t prgmotion list. Should the date of eniry into service or the date of entry into a

mgn:non l;\st‘ of an officer transferred from FRP to a District and an officer- already borne on
rength of Ihat District are the same, the officer older i ) :

the promotion list. e i e r (der in age shall be placed ahead on

Cva

v, .
¥ -Scanned with CamScanner



) . .

+

11.  Promotion of ERP Personnel:- FRP is neither a Police District nor a Police Range.
Therefore, promotion lists A, B, C. D and E shall no more be maintained in FRP. Instead,
promotion of officers posted in FRP, as is the case of other units, shall be done by District

Heads of Police or the RPOs, as the case may be, against the available vacancies in
er 13 of Police Rules 1934, The District Heads of Police or the RPOs,

accordance with Chapt
as the case may be, shall maintain consolidated lists of ali officers, yhether posted in the
District/Range or in any other unit, including FRP. Ry

ince the promotion lists of all junior rank
their respective Districts of Domicile
promotion courses i.e. Lower,
heir respective Districts and

12.  Promotion Courses for FRP personnel:- S
Police officers of FRP will be hencsforth maintained in
and respective Ranges, nominations of FRP personnel for
Intermediate and Upper Course, shall be carried out by t

Ranges.

12.1 Al training quo on courses are heréby

tas/seats hitherto allocated to FRP for promoti
withdrawn. :

122 The District Heads of Police or the RPOs, as the case be, shall nominate officers for
promotion courses strictly in accordance with seniority and merit position, irrespective of the
fact whether (he officers S0 nominated are working in the Districts are have been posted to

FRP.
12.3 . In order lo ensureé faimess to all, the District Heads of Police of the RPOs, as the
solidated promotion lists of all officers whether they are

vestigation, Elite Force, Counter
ho are, serving on deputation in

case may be, shall main@ain_ con
posted in the Districts, Regions, FRP, Special Branch, in
Terrorism Department, Traffic, CPO or any other unit or w

other departments.
12.4 The Commandant FRP, however, may nominate officers working in FRP for
professional courses or other capacity building training/courses. For this purpose, the CPO
will ensure the allocation of fair share to FRP. ' : o .

13. lIssues of ‘llliterate’ officers of FRi:- Since ‘illiterate’ officers of FRP cannot be
/' ('f . .y A PO ) ~ A § * . . : N .

transferred to Districts/Regions, {heir issues Wi regard lo seniority, promotion, promotion

courses and capacity building courses, shall be dealt with through a separate Standing

Order.

-~

14 . Standard Operating Procedures of FRP:- The Commandant FRP shail formulate,
subject to the approval of the Provincial Police Officer, detailed Standard Operating
Procedure_s (SOPs) for the smooth implementalion of the provisions of this Standing Order.

;;'p "'l‘de‘“"‘“y?' Any order passed, instruction issued or duty assigned with regard 10
FhEorils personnel so far under any previous Standing Order shall stand valid.

16. P L difFiault: a Lo -
Provindia?‘;‘gl: ct: gﬁryove dlfﬁcultngs:- If any difficulty arises in giving effect 10 this order, the
¢ Officer may by notification make such provisions as deemed appropriate.

X

Scanned with CamScanner



"
Al
’ - ' ' “

17 RGPOO“,» All pfc\o“ous St . i
ropealod. anding Orders issued with regard to FRP are hereby
A
L7
. - 1/'
/"-., ‘
,/ . /.W"‘\-M
{FIASIR IKHAN DURRAN)
provincial Police Officer
Khyber pakhtunkhwa
SR Peoshawar
No:- 172:235/GB dated Peshawar the 8" S eptembef 2014 -
Copy of the above is fonwarded for information and necessary action to: -

4

. All Heads of Police Offices in Khyber Pakhtunkhwa;

2. PRO to PPO;
3. Registrar CPO. -

(MUBARAK ZEB) PSP
DIG Headquarters
Khybe Pakhtunkhwa

. shawar

t s
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OFFICE, OF THE .

INSPECTOR GENERAL OF POLICE

KHYNER PAKMTUNKIIWA
Ccmml Police O ﬂc;l’es hawar.

Sl et fo taedtie /3)3 120837
; —

ORDER

In’ complmuce with Order Sheet ul Hon'ble Supreme Court of Pukistan dated 26, 0] 2023 in Suo
" Moto Contémpt proceedings wdc CrLO. Petition No. 38/2021 and in pursuance of Judgments passed by

2015 SCMR 456, 2016 SC!‘-‘.'% 1254, 2017 SCMR 206, 2018 SCMR 218 and censclidated Judbmm:

dated: 30.06.2020 in Civil Petitions No. 1996, 0"6 2431 2437 10 2450,250! and 2502 of 2019 on issues

S : 1on'ble Supreme Count of I’aklstan ifn 2013 ‘}CMR 1152, Civil Review Petition No. 19372003 seported i in-

of Out ¢f Tum Prometions, all Unit Hedds, Regione! Police Officers and District Police Officers of

Khyber Pakbiuikhwa Police were direeted vide thiis office Letter No. CPO/CPB/?S dated 14.02.2023, to
. “ensure compliante of above mentioned Orders in Jotter and spirit, /\cuurdlng%y. all Out of Turn
R Promotions granted to Police’ personnel either on pailantry or otherwise bclongmg to different’ Units,

‘ . Regions & Ulstncls have been withdrawn by the concerned authorities and  consequently their seniority

. has been re-fiked alnng with their batch matés/ among uumcdmle seniors and juniors whn were prommcd

L dmnq their infervening p‘*r.r(t by maintaining criging! ter-se-seniarity.

L0 dn view: nf the above, case regarding Out of Tusn !’romo!loa of Mr. Ali Hassan DSP was

cxamined. As per details provided by offics of RPO, Kehat Region vide Letter bearing No3160EC,

. ' duied 12.03.2023 on subject “collactaun of data of pohce otf‘cers falling under the definition of out of

turn promation™. He is bcnsﬁn.nr} of eut of tufn promotions. He was granted promotions by FRP

- ' ) . wuthorilies as Officiating ASE iy the year 2009 with effect from 01.01.1996 & confirmed as AS! we.f

. ) \'.‘! 07.2003. confismed as S1 weef. 01.07.2006 in a single order vide Commandant FRP order No, S004-

: L IVEC, duied 0308 2000, At pressot, he stads at 5.No. 11 as DSP in the seniority Jist of DSsP issucd

s P Psvchaupc- Fipo Pt Cdnted 05 SE2632 Withdrasat of il gl of Turn pHomEgans, shaii’

. bemy ki hame above the name of Inspectar Najeor Muhdmimad No. K/130 j present at S. V@l}; the
L »,nmmy fisr cf!mpcctor, issued vide }.n A3VE-ICPCSeniorisy, dated 06. 12.2022 :

- o 30 in g regard, Pary 129 ui' Judgmcm of Hon'ble Supreme Court of” l’.:kxal.m 2315 QI:‘_’M;{ 438 12
’ rcprads.\ ed g under; : '

~

i3 }" e issweiaf ol of iwrn promotions fiay bees au.'u vitls by ws dn detall in the judgpient sougplit

o "u' reviewed und we seached the conglusion that 3wy viplusive of dreticles 240, 242, 4. 8. Fand...

) 25 of the  Consritutien. Mr. . Adnar dabal Chawdhry, learned Advecute . ﬁ'upre’ma’ Courr has
TN cotended that section 9- 4 of the Aet has not been struck down by this Cour?. while dedarmg th
e ;,/* " ow of surn-promotions o unconsiiwional. We are mindful of this fact as we have hetd that e

Corbne'em Authority can grant awards or rewards fo the Pofice O}‘]:cers, lf rhev show act of .

. . gullanmiey beyond the call of duty. Hoveaver we'kad seruck dawsi the very concept of 0:!! uf rusn,
' promution’ being viclarive of Comstitution Jer the reasons incorporated in paras 158 1o 164 of rfw
'::.f""' ent pnder review: .
1 _ As per Para No. 73 of Judgmient of Hon'ble Suprcmc Court of !’nk;s!nn 2018 &CMR 1218 (Intra
: (" turt Appeals Mo of 2017 o} when auy R pishive nstrament is Ceelaged v unconstitutinal, it is
!éd voul ¢ .xb imtio. I'iu., Para N7 15 bcmg reproduced as uudcr' ' :

- 73, The comertian of X}mmr:: His dhmad, leqrnivd S, AS(" llmr in I’nm No. 123 of Shahid
Pervaiz's casé (suprn) this Coure had avrongly abserved that “we have already declared void b
initio the legislutive instruments that provldcd Jor out-of irn promotions. ' because nowkere in
the earlivr Judyment wag queh a declaration mode, fx alsa without force. Suffice it (o say thet in
Para 104 of Shahid Pervaiz* Case (Supra), it was gbserved thats “104. Through the succesyions

. * of its orders. this Court has consistenily maintained the unconstitutionality, and thg conseq tentil

ey 1 wdliy of the instruments providing for e out of turn promotion.” Mareover, in Para 119 of the

.

ony legislative instrument iy declored uncomﬂmr{onof ite effect of such declaration is that-sucl:

legisiative instrument becomes void ab inilio, The refevant part of Para 129 1Is peing reprohice:t
Foppmndes V120 Pt o ot Movtee S8 O T 2T wnd Fove ' md i €5 mgimt wliett s3cr mors) o o od i .

* judgment of Ali Azkar Kkars Baloch's ease (supral, this Lourl was pleased to observe that when

-
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as being uncenstitutiznal, the effect of such declaration Is that.such legistative instrumenr -

becomes void ab initio, devoid of any force of lmw, nelther can it impose any obligation, nor can
it expose anyone to any liability. " co T :

T Similarlﬁf,j,l{ou"hlé Supreme Court of Pukistan Judgment reported as 2017 SCMR 456 vide Para

No..98 declared Out of Turn Promations s tull and void in the following terms which is reproduced as -

98. In .a series of judgments, ‘this Cotrt has declared aut-of-turn promations as heirig
unconstitutional, wn-1slamic, and void ab initlp, The principle of unconstitutionality attached 1o
- the instrument providing for out of turn promotion was luid down first in the case of Mubammad
Nadeepi Arif vs. LG of Police (2011-SCAMP 108). The view taken in this judgment was followed in
anather case reported ok Ghulom Shabbir vs Muhammad Mimir Abbasi (PLD 2011 SC 516):
wherein it was held that out of turs promotion:yas not only against the Constitution; but also
agaunst the Injunctions of Islam; and that reward or award should be encouraged for mevitorions

.

public service but should not be made basis Jor out of turn promotion.

6. MrlAli Hassan DSP was given chance of:personal hearing on 12.03.2023: He was paticntly heard.
e was of the view thiat his case does not fall in the ambit of out of tumn promotions. However, perusaf of
~ohis recard revéals that as mentioned in ra No. 2 of this order that. he is beneficiary 'of out-of m

premmistions. He was granted promotians by FRP authorities a5 Officiating AS! in the year 2009 with effect

- ’{mm C1.01.1996 & confirmed as AST el 01.97,2003, confirmed: as St wef, 01.02.2006 in a single
- arder vide- Commandant FRP Order No, S904-10/5:C, dated 01.08.2009. At presend, bie siands ni S No. i1 -

as DSE 'in the senioritylist of DSsP issued vide CPO Peshawar ‘No. 1594/SE-1, dated 05.08.2022.
Withdrawal of 2l out of wrn promotions, shalf being his name sbave the name of Inspector Nazeer
fdp!xammad'n\lo. Ky 130 present at §.No. 222 in the seniurity tist of lnspeétoré issued vide No. 431/E-
HCPOSeniority, dated 06.12.2022, : : ' R . .
’ . . .. .. N . L
7. Consequently; all his Out of Turs Promotion Orders are withdrawn through this order and he is
demoted from the rank of DSP o the rank of Inspector with immediate ‘effect. His.name is placed above
the namg of Inspector Nuzeer Mubammad No, X/130 prosent ut §.No. 222 in‘the seniorily list of
ltispectors issued vide No, 43 1VE-ICPOSeniority, dated 06:12.2022. - -

N

. o : o Sd . L
© Akbter Hayat Khan, PSP .
o . PROVINCIAL POLICE OFFICER, |
R o - ' KHYBER PAKHTUNKHWA,

K
(]

Chief Sceretary, Government of Khyher Pakhtunkhwa, Peshrawar,
Accountant General, Khyber Pakhtunkhwa, Peshnwar. . .
Secretiry, Home & TAS Depastment, Government of Khybar Pakhtunkhiva, Peghoway, . -
- Additional nspector Genural of Polive, HOFs: I(hyﬁér Palchtumkhwa, Poshawnr.:
. Additionat Inspector General of Police, Opérations Khyber l’aklitunklnvn, Peshawar,
. All Regional Heads, Khiyber Palditunkhwa, Peshawar.. . - :
All Heads of Police Units, Khi/bcr Pekhtunkhwa, : Y . g
PSO to W/ Inspector General of Police, Khybet Pakhtunkhwa, Peshawar.
9. AlG/ Legal, CPO; Peshawar. : . * . :
10, Registrr, CPO, Peshiawar.
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