BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR

Appeal No. 664/2019

Date of Institution ...  21.05.2019

Date of Decision ... 20.08.2019

Dr. Saijid Aghaz son of Abdul Wakeel R/O Officer Colony Dawran Pur Dilazak

Road, Peshawar. ' (Appellant)
o VERSUS
- Director General Health Peshawar and two others. ... (Respondents)
Present. S :

Mr. Falak Naz Gigyani,

Advocate. ‘ o .. For appellant
MR. HAMID FAROOQ DURRANI, ' o CHAIRMAN
JUDGMENT

' HAMID FAROOO DURRANI, CHAIRMAN:- -

1. Instant appeal is with the pra{/er for issuance of directions to r'e_sponclent_
department to allow/regularize the appellant on his original post with all back

benefits. Any other relief allowable has also been sodght.

2. The facts, as gatherable from record, are that the appellant was appointed
on contract baS|s as Medical Officer on 21.11. 1995 for a perlod of one year. On-.
3.3.1999, he was again appomted on contract/fixed salary basis. for three years
from the date‘of assumption .of charge. In the year 2003, the appellant weht‘ |
abroad and was employed'in Malaysia as Medical Officer. On his 'rveturn,- he
applied to the respp.ndent No. 2 for assumption of charge as Medieal Officer with»

back benefit which request was not responded to. On 02.03.2019, he again made
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similar request to the respondent No. 1 which also remained unattended, hence

the appeal in hand.

3. Learned counsel for the appellant heard and available record -gone
through.
4, ~ Learned counsel, when confronted wifh the record regarding' appbintmehts

of appellant on contract basis and the competence of appeal in hand due to non- -

attaining the status of civil servant by the appellant, referred td an order

purportedly passed by respondent No. 2 whereby a “no objection” was issued in

fav_oUr‘of appellant for employment abroad. It was his contention that an N.O.C
could only be issued to a regular employee, therefore, the éppellant could be
presumed to be a civil servant.

The appellant, as per his prayer in instant appeal as well as départmenta!

representation dated 02.03.2019, had duly requested for regularization. It is, |
therefore, manifest from the record that after his appointment on contract basis
on 03.03.1999 he was never regularized. It is also a fact that the appéllanrt had

applied for N.O.C in the year 2001 which was during currency of his last contract

dated 03.03.1999.
5. In view of the abové the appeal in hand is not competent and is

W

(HAMID FAROOQ DURRANI)
CHAIRMAN

"accordingly dismissed in limine. File be consigned to the record room.

ANNOUNCED
20.08,2019



proper

on 20..‘

A Form- A
FORM OF ORDER SHEET
Court of
Case No.- 664/2019
S.No. | Date of order Order or other proceedings with signature of judge
"1 proceedings
1 2 3
1. 21]:/05/2019 The appeal of Dr. Sajid Aghaz presented today by Mr. Falak Naz
Gigyani Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please. -
. 5,’1/’05 ] 19 ~ This case. is entrusted to S. Bench for preliminary hearing to be
put up there on _>-& (& b
CHAIRMAN
28.06.2019 Appellant with counsel present. Upon query by this
- Tribun

al as to whether the appellant enjoys the status of civil

servant, learned counsel for the appellant seeks adjournment for

assistance. Adjourn. To come up for preliminary hearing
:08.2019 before S.B.

(I\t/?(;nfber

e L



BFFORE THE HON'BLE SERVICE TRIBUNAL

PESHAWAR

In Re S.A N ééL{ /2019

Dr. Sajid Aghaz
VERSUS

Director General Health Peshawar and Othef :

INDEX
S# Descn'otlon of Documents Annex | Pages
1. | Grounds of Petition. | 1-6 |
2. | Affidavit. |7
5. | Addresses of parties : 8
4. | Copy of appointment letter and “A&B” 9
medical certificate 4 g9
Copy of charge report “C” /o
Copy of salary slip _ ' “D” i
Copy of office order and charge “‘B&F” 72
report _
8. | Copy of NOC & )
| Copy of departmental appeal| “H & H-1” 1%
: and order of Respondent No.1 | _
10. | Copy of order pf Refjuﬁaw,%’eb( - ‘T 7
11. | Copy of application . “J” \\o
12. | Wakalat Nama ' B

APPELLANT b7
| Through )\‘

' 'Falak Naz Gigyani

Dated: 17/05/2019 ‘_Ac’wocate, Peshawar. -




BEFORE THE HON'BLE SERVICE TRIBUNAL
| PESHAWAR |

K’W’ber Pakhtukbm

 InReSA No. b6Y 19019 S o mmm%

Diary No.

-2y %77

Dr.. Sajld Aghaz S/O Abdul Wakeel R/O Officer Colony
Dawran Pur Dilazak Road Peshawar. -

....Appellant

~ VERSUS

1. Direc'por Genefal Health Peshawar.
2. Health Secretary Peshawar.
3. District Health Officer Swabi.

...Respondents

- APPEALL.  U/S4 OF THE KHYBER
~ PAKHTUNKHWA SERVICES TRIBUNAL ACT
1974 THAT THE RESPONDENT DEPARTMENT

«70 MAY KINDLY BE _DIRECTED _ TO

egmm} 5\PERFORM HIS DUTY ON HIS ORIGINAL POST
AS THE RESPONDENT _ DEPARTMENT
ILLEGALLY RESTRAINED THE APPELLANT
PERFORM HIS DUTY ON HIS ORIGINAL
POSTS. |

~ Prayer:-

- ON_ACCEPTANCE OF THIS APPEAL
THE APPROPRIATE DIRECTION TO
RESPONDENT _ DEPARTMENT __TO




- ALLOW/REGULARIZED _ACCORDINGLY
THE APPELLANT ON HIS ORIGINAL
'POSTS WITH ALL BACK BENEFITS AND
THAT ANY OTHER RELIEF MAY
KINDLY BE GRANTED DEEMED FIT IN

. THE CIRCUMSTANCES

Respectfully Sheweth,

1. That the Appellant was appomted by the
'competent authorlty as Medical Officer
(BPS-17). |

2. That the apbellant was performed his duty
in BHU Office Batkhela as _Mediéal officer
(BPS-17). (Copy of appdintment letter and
medical certificate is annexed as annexure

3 A &B”) |

3. That the appellant fulfilled all the codal
- formality for the ‘appointment and charge
report of the said post as stated above.(Copy

of charge report is annexed as annexure

T« C”)

4. That the appellant has been received
monthly salary from the Respondent
~ department. (Copy of salary slip is annexed

~ as annexure “D”)




O

5. That the appellant was again appointed as
 M.O/WMO (BPS-17) for three years on
dated Q4/02/1999 till 2002 at DHO
Malakand office. (Copy of office order and

charge report are annexed as annexure “E

&F,) E

. That the appellant left to Malaysia for

employment as Medical officer (BPS-17) on.
April 2003 where he worked upto 2017.
(Copy of NOC through proper channel is

annexed as annexure “G”)

. That after arrival from Malaysia the

appellant submitted a departmehtal appeal

“on 27/12/2017 where the Respondént No.l1

issue order to Respbndent No.3 on
08/01/2018 for resumption his duty but no
actlon has been taken by District Health

Officer Swabi. {(Copy of departmental

appeal and order of Respondent No.l is

annexed as annexure “H & H-17)

. That the other junmior doctors from the

appellant was  regularized by = the

- Government of Khyber Pakhtunkhwa
‘Health Department on dated 17/10/2017 on

the decision of Peshawar High Court but

-



the appellant requested on 24/01/2018 for

proper post and ‘regularization but in vain.

(Copy of order is annexed as annexure “T")

9. Tha‘_t fhe appellant again submitted an
| application on 02/03/2019 to the Respondént'
department for adjustment/regularization
the appellant for his duty buf in vain. (Copy

‘of application is annexed as annexure “J”)

10.That feeling aggrieved the Appellant
prefers the instant service appeal before
this Hon’ble Tribunal on the following

grounds inter alia:-

* GROUNDS:-

A.That not allowing of the appellant ‘on his
original post is an illegality on the part of the
Respondent Department and utter violation of

law and rules on the subject.

- B.That the appellant has not been treated
according to law and mandatory provisions of -

law have been violated by Respondents.
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C.That the appéliant is a Civil Servant and it is
the responsibility of the Department to

adjust/regularized the appellant.

. D.That the appellant has not been removed or |

di_smissed from service but service transferred

abroad through NOC so not allowing of -the_"

appellant on his job is clear cut malafidely on

‘part of Respondent department.

E. That not allowing of the appellant is void and.

not in according to law because not allowing of
the appellant is an illegality on part of the
- Respondénf dépértment even though the
'appe_llant fulfilled ail the formality of the said

appointment and regularization. |

(L8



F.That the appellant seeks permission of this

Hon'ble Tribunal for this additional | grounds

at the time of arguments.

It is therefore, most humbly prayed that
on acceptance of this appeal the appropnate'
direction to respondent department to
allow/regularized accordingly the appellant on
lzié original posts with all back benefits and
that any other relief ma,V»kindly be granted

deemed fit in the circumstances.

Any other relief not specifically asked
for may also g’racious]y be extended in
favour of the Appellant in the

circumstances of the case.
APPELLANT .

Through 0 0\!«——&_ ,
- - Falak Naz Gigyani

Datedi_ 17/05/2019 - Advocate, Peshawar.

NOTE:-

As per information furmshed by my client, no
such like appeal for the same petitioner, upon the
‘'same subject matter has earlier been filed, prior to

the mstant one, before thejr Hon'’ble Trlbunal
I : Advocate. ’ :

g
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BEFORE THE HONBLE SERVICETRIBUNAL :

PESHAWAR

InReSANo.__- /2019

Dr. Sajid Aghaz

. Director General Health Peshawar and Other

AFFIDAVIT

I, Dr. Sajid Aghaz S/O Abdul Wakeel R/O Officer Colony

Dawran Pur Dilazak Road Peshawar, do hereby solemnly

affirm and declare that all the contents of the instant appeal are

- true and correct to the best of my knowledge and belief and

nothing has béen concealed or withheld from this Hon’ble Court.

Ide iﬁed by: -

Falak Naz Gigyani
Advocate, Peshawar.




BEFORE THE HON'BLE SERVICE TRIBUNAL

PESHAWAR

- In Re S.A No. , /2019

' Dr. Sajid Aghaz
'VERSUS

Dlrector General Health Peshawar and Other-

| A_DDRESSES OF PARTIES
PETITIONER.

Dr. Sajid Aghaz S/O Abdul Wakeel R/O Officer
Colony Dawran Pur Dilazak Road Peshawar. .

' ADDRESSES OF RESPONDENTS

1. Director General Health Peshawar.
2. Health Sécretary Peshawar.
3. District Health Officer Swabi. -

W
APPELLANT ™~
Through M

Falak Naz Gigyani

ADatedi-17/O5/2019 | - Advocate, Pes‘hnvawar.
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Khyher pakhtoquh_wn‘

Huly I'(l-.:'.:.muptul'ri.1'.1m::|u'.:l vlheer,

Respibcted sir'

-

)

With due regards ity is hureby submitted that1, sajid sghaz

Was initislly appolnted as medcal offcer in BHU khar Distrct

Mialakand ref Ietle.? ?s'o(H)iv,’B-lB/QBqated 16.11.1995 where

1 worked as medcal officer for three years .

Further i had worked n BHU mishta for three years from 1999 tili

2002.

Inupril 2002 i left ® malaysia for emplyment as medical officer

Whiere worked for 7 years

I visv of above 1 would request (o altow assumption of my charge as medical

Ofiicer with back benifits

Alached are

1) e BHU Khar anex) W
) S0 e
2) MO BHU nishig annxii ™~~~ A

3) xperience certificate malaysia anex iii

.

~~ .- .Yours faithfully
T~
Dr sajid aghaz
Mailing address office

H.No 303 Dﬁu‘:m pur peshawar

RPN
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HE ALTH DEPARTMENT

No:. SO (E) H- 11/11 3/2018/Dr Sajida Aghaz “
" Dated Pes >hawar the 24th January 2018

" l :To . »
4 The Drrector General Health Services, - . ' ~ -
\X. Khyber Pakhtunkhwa o '
©. "L Peshawar."

.t Subject: E’EASSUMPTION AS. Memcm mFFIPER BS 17

- Av-l .."‘.A u.
¢ I am dlrected to- refer to- the. subject noted above and to
T . ~ enclosé herewrth an apphcatlon a!ong W|th relevant docu*nents in respect
S of Dr. Sajid-Aghaz for nececsary action.

It is therefore requested that wews/comments 0

he subject

w7 metter may be fur mshed to th!s Department to D"OCGSS : ‘
* L Enci fs Bbove,
] AN,
- - EZ- ast: Ju & Date Even

::D"‘ Otue. ) ' :

T DHOSWabl‘/' S . —

<. PS to Secretary Health, Khyber Pakhtunkhwa & ‘. »' 7 : . S
3. PAto Deputy. ':.ecretaryI Health Departfrent ' S e

N .
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Whe (D page 15,

GOVERMNMENT OF KHysER P
HEALTH DEPAR TR

Dated Peshawar ihe 177 Qb ones

NOTIFICATION

NO. SO(E)H-11/3-18/2016: In pursuance of Judgment of Peshaws: Tk oo

Uy e e

- Pashowar dated 18-11-2008 in Writ Petition No. 1510 of 2007 read walhy 2L 0 ool

2 of Section 2 of the Khyber Pakhtunkhwa, Civil Servant {Amendment; Act Z055
(Khyber Pakhtunkhwa Act no. IX of 2005} and provision under sub secien @ ¢
section 19 of Civil Servant (Ammendment) Act 2013 cc_)upled'u.'ith the reguloaion
order ,», appellen'ls and similarly placed w-e-f 2005, the services of following dacions
{zopelients as well as similarly placed) are hereby regulanzed with eliect frcin dats

as mahiionad against each:

['S. ] fame of Doctor [D.0B/ | Date of Inilial " ‘pate of
P i ' | Domicile . | Appointment Regularizalion

on contract undor Act 200
. - B . |. - basis -

1. | Or. Bakht Zada S/O .| 01.01.1959 | -23.11.1995 |
~ 1.Gul Muhammad, JSwat - .| o N _
| MBBS ‘ b B R R D
5 1hr Dawa Khan /O . | 01.09.1951 |- 23.11.1995 -1 FE
4 padshahKhan .~ |/ - IR .

G1-07-2007

B MBBS . - | Swat = L N
3. 1 Haroon Nasir Karak/ 23.11.1995 -
‘I {Khaltak SIORab | 1.3.1966 ~

I Wawaz MBBS o . .=

4 | D Yousaf Khan SO | Mardan/. 22411995 |

Qaid-Rehrian—MBBS 1431968 S S
"% 17 Riaz Ahmed $/0 | Mohmand 23.11.1995 P

smatullah MBBS | A15.8.1931 o
16.04.1962 | 23.11.1995

_/Maohmand

Rel
6. | Or. Alamgir Khan
5/0

‘Darwesh Khan, A
NMEBS - s
Dr.Muhammad Ajmal Mohmand 23.11.1995 |- 01-07-2007

Khan SO Zarin Khan | ag ' o §\

. IMBBS 10.04.67 ) A
& IO Fazal Rehman | 28.04.1966 | 23.11.1995 -
80 ' /Mohmand :
Mizhammad Amir Agency
Khan, MBBS/MPH__| - o
“Or. Mustafa S/O 01.03.1961 | 24.11.1995
| Behramand, MD_~_ [/Swat. b

~J
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i fﬂu lr’\.g -

1 0370471968
/

1 Kohat

: _f}]d r

i O ;ai,H han SfO ‘

Khan, MBBS

01.01.1957
0/ Orakzai
A

12.12.1957
: 'Orakzaa_
Ag - '

26.17.18¢845

ni = t) gammllah
Khar.. KIBBS '

i Ba;aur
1.AgY -

01.06.1965 1

| Dr. Iv"amr'—m ‘rousaf

slot
Yousaf Khan, MBBS

-1 20.4. 19b0/
" Nowshera

0107
o (-)1 Cl'"_/l.r"‘-

01-07-72031

0107200+

Khur

Or.Mumnoon Elahi-
SIO Mu namm“d

! Pesh‘:’/

110.03.1965

27111995

01-g

_._.\.‘ t

100,

Or. Abgul Wahab

18/0

Abdul Ghafoor,

MBBZ

~ UDA.

Hazal 26-
11-89

27471

995

; 010 CEo0

(D
o)

Dr Spin Gut S10

Haji Lz! Baz, MBBS

20.01.1961
! FR Kohat

2?11.1995

Dr Zaffar Ali Shah sfo
Said Badshah,
T» tJru) .

1Dr 8

20‘{4.. 1961/
Mardan

-~

)

<

71,1995

Shahab Khan
SIC
VWall ihan

10.01.1266

-1/ FR Kohat 1

27.11.1995

Dr.S.Lugman Shuaib
sfo Muhammad
Shuaibh, MBBS

13.6.1965/
Mardan -

27.11.1995

Dr S Lugman Shuaib
sfo Muhammad
Shuait, MBBS

13.6.1965/

Mardan

~
N,
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;o’i’ﬁ'z,r) Y Gk MO BULME ) /- I'Vf')» /2002 datsd May 24st
ST NTERD Mealth Department addressed: o the Direc
MURE Deshavar,

R W - N 2R w2y a W

subjectle RENSWAL OF CONTRACT DOCTORS

I am dirvected o refer o + s T
the comnetent duthoriiy has dezired thnilw /
- R o . o

04e Option be taken from H5lad doctors ta whethar they ara pravarsac
'i‘.G gonvert to siwmvle ¥Moa (BPS.17). | :
‘ - » ' - ! 3 E

02 In order that thedr pay does mnt suffer, Hor:o stiill working
get thelr pay az pey 0ild rates €ill €3 ﬂu],..zatxml OFf camnc,

84/ % x|x
Muhammad Abid Ma
Saction QfFi

L JE-RE- I IR : B '
DEETET 0OF THE DIRTCTOR GEERRAL HBALTH SYRVICES, NoWoF oPe cPRSHAWAR

B
¥ae 15330=43/8.3 ' Dated Pash: the 01.06/2002
e

Cory forwarded to the Txechti e’ Nistrict OfTic {}Tonith) Poghawar,
wﬂ‘!""i"?@’“ca Yohat,Xobigtan f{arﬁ’t,dx:«.tra}ﬂ Tunir Malaiand B,.V%tag?':m; Mansohra,Swat
Upper Die and Abbotiabade | e
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SBay, ’sg:f:ncv accounts G‘f:’.‘icer,%sim

I . . H . S < .
’ They are reaquesied to al ﬁ.ow t‘ﬁe dec tors cm-,cew"xcei bo, draw. thelr
zalary k& 25 per old rates till finalization of ithe casel L

| ; ,

l

]

Cony forwardad to al

o - '\0034%_‘)"95//(;cnir

I L * - - i
Tor infozxmation and %J:‘*’;:.::
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