~_informed the Trann_al' that during the pendencyA of appea_ )

‘, departmental éppeal of the appellant was partially accepted v;id'e""_

appellant was reinstated in service, however, the absence peribd'

treated as leave without pay and service benefits were denied to

appellant.

In afore-stated circumstances, learned counsel for the app
: ' ~requested for withdrawal of appeal as he intends to ilnstitu'te‘ fres‘ﬁv a
in the light of the afore-stated development. The appeal is dlsmlssed 3

fwithdrawn, File be consigned to the record.

ANNOUNCED
30.7.2015. S -

y ot 43 s
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S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
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1 2 ' 3
. )

1 24.06.2015 The appeal of Mr. Muhammad llyas presented today by

Mr. ljaz Anwar Advocate, may be entered in the Institution

register and put up to the Worthy Chairman for proper order.

!

‘ - REGISTRAR —

' This case is entrusted to S. Bench for preliminary
26—V | . _
2 hearing to be put up thereon >4 —$—\r
‘ ' CHMA
3 29.06.2015 . Agent of counsel for the appellant present. Counsel

for the appellant is stated busy at Islamabad. Adjourned to

‘Ch%an

30.7.2015 for preliminary hearing before S.B.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

8.W.F Proving,
IVice Tribupgl

Diary Nol/34 .

Appeal No. 126 12015 el

PP @aeaém%éiégé;égb
Muhammad Ilyas, Ex Primary School Teacher, Govt "
Primary School, No. 1Mera Shahi Bala Peshawar.

(Appellant)
VERSUS

1. Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and Secondary Education Khyber
Pakhtunkhwa Peshawar. . |
3. District Education Officer (Male) Peshawar.

(Respondents)

Appeal under Section 4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974,

against the Order dated 24.05.2014,

communicated to the appellant on 04.03.2015

' whereby the appellant has been awarded the

TM todip major penalty of “compulsory retirement

% from  Service” against  which his

ﬁiﬂﬁ&%& | departmental Appeal dated

\ \6( I 12.03.2015 has not been responded despite
the lapse of 90days statutory period.

Praver in Appeal; -

On acceptance of this appeal the impugned
order dated 24.05.2015, may please be set-
aside and the appellant may be re-instated in
service with all back benefits of service.




Respectfully Submitted:_

. That the appellant was initially appointed in the Respondents’

department as Primary School Teacher vide order dated
17.03.1992. Ever since his appointment, the appellant had
performed his duties as assigned with zeal and devotion and there
was no complaint whatsoever regarding his performance. (Copy
of the Service Book is attached as Annexure A)

. That while serving in the said capacity, the appellant was falsely

implicated in a criminal case under section 302-324/148-149,
vide FIR No. 11 dated 09.06.2013 of Police Station Regi Model
Town, Peshawar. The appellant duly informed his department
about his false implication in criminal case. Since there were
serious threats to the live of the appellant from his enemies,
therefore he could not join his duty. (Copy of the FIR is
attached as Annexure B)

. That initially the appellant applied for the bail before arrest.

which was granted to him by the concerned court, later the matter
was patched up by the elder of the Locality and accordingly the
appellant was acquitted from criminal charges by the Learned
ADSJ-II vide his judgment and order dated 25.02.2015. (Copy of
the judgment of the ADJ-II dated 25.02.2015 is attached as
Annexure Charge C)

. That after obtaining copies of the acquittal order the appellant

duly reported for duty, however, he was informed that he has
been proceeded departmentally in absentia and has been awarded
the major penalty of compulsory retirement from service vide
order dated 24.05.2014. It is pertinent to mention here that the
order of penalty was however never communicated to the
appellant. It was only on 04.03.2014, when the appellant was
provided the copy of the Penalty order dated 24.05.2014. (Copy
of the order dated 24.05.2014, is attached as Annexure attached
as Annexure D)

. That against the order dated 24.05.2014, the appellant filed his

departmental appeal dated 12.03.2015, however, the
departmental appeal has also not been responded despite the
lapse of 90 days statutory period.(Copy of the departmental
appeal is attached as Annexure E)

. That the penalty imposed upon the appellant is illegal unlawful

against the law and facts therefore, liable to be set aside inter alia
on the following grounds:-




.p.

L]

GROUNDS OF APPEAL.:

A. That the appellant have not been treated in accordance with
law, hence his rights secured and guaranteed under the law are
badly violated.

B. That no proper procedure has been followed before the -
imposition of penalty of compulsory retirement upon the
appellant. No charge sheet, show cause notice or any absence
notice whatsoever has been served upon the appellant before
the imposition of penalty upon him, thus the whole
proceedings are violative of the express provisions of the Law
and Rules on the subject, an order based on such proceedmgs
is liable to be set aside on this score alone.

C. That the appellant has not been given opportunity of personal
hearing before the imposition of penalty upon him hence he
has been condemned unheard.

D. That the appellant has not been given any opportunity to
defend himself against the charges, neither any charge sheet or
show cause notice has been issued, nor any absence notice has
been served upon the appellant hence he has not been given
opportunity to defend himself.

E. That since the absence of the appellant was not willful but was
due to his false implication in criminal case, moreover the
respondents were fully aware of the registration of criminal
case against the appellant, therefore under the law/rules they
were required to keep the proceedings pending till the decision
of the criminal case.

F. That though it has been alleged in the order of compulsory
retirement from service that publication has been made in the
daily news paper, however prior to the publication no notice
has been issued/ served upon the appellant which is mandatory
under Rule 9 of the Government servants (Efficiency and
Disciplinary) Rules, 2011 before publishing it in the news
paper, as such the direct publication made in the news paper is
also violative of the express provisions of the Rules.

G. That the appellant has never committed any act or omission
which could be termed as misconduct, his absence from duty
was not willful but it was due to his false implication in
criminal case. Since the appellant has now gained acquittal in
the criminal case, hence deserves to be reinstated into service.




)
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H. That all the proceedings against the appellant are conducted
ex-party he has not been associated with the departmental
proceedings at any stage thus the impugned order is violative
of Principles of Natural justice.

I. That the appellant has more than 23 years spotless service
career at his credit, the penalty imposed upon him is too harsh
and liable to be set aside.

J. That the appellant is jobless since the imposition of illegal
penalty upon him.

It is, therefore, humbly prayed that on acceptance of this
appeal the impugned order dated 24.05.2015 may please be set-
aside and the appellant be re-instated in service_with all back
benefits of service.

il

Appellpgt, |

Through //@

e
IJAZ ANWAR
Advocate Peshawar
&

o
/qs/@;l;//iMlN,

Advocate Peshawar




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No. /2015

Muhammad Ilyas, Ex Primary School Teacher, Govt Primary
School No. 1 Peshawar.
. (Appellant)
VERSUS

Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar and
others.

(Respondents)

APPLICATION FOR CONDONATION OF DELAY,
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted:

1. That the appellant has today filed the accompanied appeal before this
honorable tribunal in which no date of hearing is fixed so far.

2. That the applicant prays for condonation of delay if any in filing the
instant appeal inter alia on the following grounds:-

GROUNDS OF APPLICATION

A. That the appellant was since falsely implicated in the criminal case,
moreover he duly informed the department about his implication in
criminal case, however he was awarded the penalty of compulsory
retirement from service vide the impugned order dated 24.05.2014,
which order too was never communicated to the appellant. The
appellant was not aware about the departmental proceedings against
him. It was only on 04.03.2014 i.e after his acquittal from criminal
case, when the appellant was provided the copy of the Penalty order
dated 24.05.2014, thereafter he duly filed departmental appeal within
30 days, hence delay if.any was not willful and deserves to be
condoned.




B. That the delay if any in filing the departmental appeal and instant
appeal was not willful nor can the same be attributed to the appellant
as it was due to the late communication of the penalty order to the
appellant by the respondents, therefore the appellant cannot be made
suffered for the faults of others, hence delay if any deserves to be
condoned. :

C. That even otherwise, since the appellant was charged in the criminal
case and was facing trial, therefore, filling of departmental appeal
could be a futile exercise unless the appellant had acquitted from the
criminal charges. Since the appellant has filed the departmental appeal
within 30 days of the acquittal order, hence in time. Reliance is placed
on PLD 2010 SC 695.

D. That no proper procedure has been followed before the imposition of
penalty upon the appellant. Thus the whole proceedings as well as the
order of penalty is illegal and void ibinatio and no limitation run
against such an illegal and void order.

E. That valuable rights of the appellant are involved in the instant case in
the instant case, hence the delay if any in filing the instant case
deserves to be condoned.

F. That it has been the consistent view of the Superior Courts that causes |
should be decided on merit rather than technicalities including
limitation. The same is reported in 2014 PLC (CS) 1014 & 2003 PLC

(CS) 769. -

G. That the facts and grounds mentioned in the accompanied appeal may
also be read as integral part of the instant appeal

It is therefore humbly prayed that on acceptance of this application
the delay if any in filing the instant appeal may please be condoned.

Through ﬁ l

1JAZ ANWAR
Advocate Peshawar
&

S
S/JIMMIN
Advocate, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2015

Muhammad Ilyas, Ex Primary School Teacher,.Govt Primary
School No. 1 Peshawar.

(Appellant)
VERSUS

Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar and
others.

(Respondents)

AFFIDAVIT

|, Muhammad Ilyas, Ex Primary School Teacher, Govt
Primary School, No. 1 Mera Shahi Bala Peshawar, do
hereby solemnly affirm and declare on oath that the contents
of the above noted appeal as well as accompanied application
for condonation of delay are true and correct to the best of my
knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal.
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INTHE COURT OF SUHAIL SHERAZ NOOR SAANF—~ -~
ADDITIONAL SESSIONS JUDGE|, PESHAWAR '

Sessions Case No. 10/5C of 2014 . '.

State ...versus... Yahya eic

Dy.PP for State present, Accused Sami Ullah, Jslohj'"hUHoh,‘
Muhammad llyas and Kiramat Ulioh present on bail. Neijlher
complainani nor legl hc_eirs- of lhe decease

d present even.
after repeated calls.

pplication under
ted by accused facing  frial
requesting thereby their acquittal under section 245-k Cr.pC.

This order is meant fo dispose of an g
section 265-K Cr.pC, submit

with respect to instant cosA_é.régisfered vide FIR No. 11, dated

09/06/2013 u/ss 302/324/148/1 49 of Pakistan Penal Code

perfaining to Police Station Reggi Model Town, Peshawar.

Argumen’rs heard and record gone through,

Perusal of record wc')_‘uid show that joint statement of
Niaz Muhammad ang Méf:_Udet Bibi, porenfc;ad legal heirs of
deceased Wagas, and joint statement of Khushdil Khan and-

Mst: Sabeehq Begum, parents and legal heirs of deceos.e_d

nd placed on file i !

mas Ex.PB, Ex.PC. .

Afzal Khan, were recorded on 13/01/2015 o
alongwith compromise deeds and profor

AT?ES?E‘ Ex.PF and Ex.pG wherein' it IS submitted that fhey have

Pafched up the matter wiih the accused

(‘:?5)'-2%}3!}1%?) Pardoned them in the name of Allah Almight
sassians Court Prgliaane

named above,
Y By waiving of
submitted that

RPN their rights of Qisas and Diyat: jf was further

.deceased bersons were unmarried and they

heirs of deceased persons, respectively: and

hat they have
© « 9ot no objection if the acc

used facing trial be acquitted

AR

A,
L=

. E during triql,

oo

'Similquy, joint sigremenf of complainani ‘Sh,c:éi

/ ,,_,:«3' Muhammad ang victims Kalim Ulioh son of Niamat Uliah dng

,’:‘)17/ -.:‘..F,([m‘ X . . ) ‘v. o
i "o,;,c/"o;,,./f. N\ Ali Raza son of Ncjeeb ullah was giso recorded and placed o
45 E '/ ’..,':.’“ \ X 'l""-l-':_","
f . :1',"2; « /'ZQ\'/ i Co ]’l(), . O .. ]
i /s '.../)/:/_\ _ . "-.’ RS,
|
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on file wherein they alse submitteq

UP the matter with the dccused facing t

them in the name of A

liah Almighty by w
Qisas ang Diyat

. fheréfdre,
they have got no objeclion
Ex.PA/2 and Ex.PA/3

if said ACCused be acquit

00, compromise deed Ex.Pa/].
reffe:d

red inio COMpromise wit

hihe accused
- and they hays

-gol ne objection up

on theijr
acquittq,

i k,’«f..l(aé\ <~
GcCused Sam Ullah s/o Sho_a’l//&k
Muhommod

Hashmat Uil

ith their sureties from the
liabilities 6f bail bonds. After expiry of period of Appeal/
€ disposed off in accordance wir
law, ' '

File be Consigned to re

cord room after jts Completion
and compiro_ﬁon.;

B AZNOOR Saan)
-Additiong] Sessions Judge-i,

Peshawar. .
SUHAIL SHERAZSTR b5
Additiona) Distries& Sessions

CELIAN Pas
BTG R 2B "neE g,

:":ml—;;*
ol

. - Zrveuney L
Soptes IAGFECF Sostbons Grze
’ batwne
5., s

T s mrs e e

that they have pofc :“
rial and porddfné X
aiving their rig'h"rs.‘(')'n Lo

f'@:g'j,‘ L
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o DISTRICt EDUCATION OFFICER { MALE ) PESHAWAR.

NOTIFICATION -

I

’,'.\,, LWHEREAS Asstt:Sub Dnvnsnonal Educatlon Offrcer {Male} Circle Mathra Peshawar -reported " - ) ‘
- that- Mr,Muhammad llyas PSHT, Goverment Primary School No.1 Mera Shahi Bala Peshawar was B
.":': charge under saction 302-324 /148- 149 PPC vide FIR No.11 in Police Statlon Ragn Model Town on e b

09/06/2013 and absent from duty with effect from 09/06/2013 o : C

X AND WHEAREAS Mr Muhammad llyas PSHT Goverment Prtmary School No 1 Mera ‘Shai Bala

Peshawar was proceeded against under Khyber l’akhtunkhwa Govt:Servant (Efﬁcuency &- Dtsclp!me ).'_‘
Rules 2011, for the charged of “ wiiful absence from duty Wlth effect from 09/06/2013 :

3. AND WHEREAS Absent Not:ce was served upon the accused Mr Muhammad Ilyas PSHT GPS No 1.
Mera Shal Bala Peshawar through ‘Daily :xpress" Peshawar dated 12/04/2014

) 4 AND WHEREAS No reply ofAbsent Notlce waspwen by the accused ofﬂcral : Yo ) ;

"5, AND WHEARAS the; competent authorlty,Drstuct Educahon Ofrucer (Male) Peshawar,after having B ;
) consndered the charges ewdence on record, is of the vrew that the charge of wdful and unaothorrzed -
absence agamst the accused official has been proved . KR

6 NOW THEREFORE In exercise of the Powers conferred under Rules'4 (b) ii of Khyber Pakhtunkhwa - s
* Government Servants (Effrcrency and Discipline) Rules 2011, 1 the _competent Authority’ District )

Educatlon Offlcer (Male) Peshawar is pleased to nmpcse major penalty of “ Compulsory.Retirement * ) S
upou M. Muhammad llyas, PSHT GPS No. 1, Mera Shai:Bala Peshawar with lmmedlate effect. The ' '
perlod of his absence with effect from 09/06/2013 till date is hereby treated as unauthorized absence Lo
from dutrwuthout pay-.- . . T S S el St e e

o Sharif Gul*  * R

. District Education Officer . !

. . . (Male) Peshawar. ' :

z'm" -2y ) | .

e 7 - :

Endst No. /Dated Peshawar the /2014,

Copy forwarded to the - .

1
Ry

< . v
1. /\\.COLIﬂlun[ General Khyber Pakhtunkkawva Pethawar . )
2. Suh Divisional Education Officer (Male) P.\s Aewar wilh the rcmarks to recover any" over ’ i -~

~ payment made to the avove nomed official ang da pasalin o (10»l T:- asury under intimatien
1o this office, 13 (UL " j".".\." N -,‘V e

. ;\)DEO {Male) Circle Math a Peshawar, - - .
PS to Secretary E&SED Khyber Pakhtunkhwa Peshawar.

PAto Director E&SE Khyber Pakhtunkhwa Peshawar, T

PA to Dlstnct Edcation Officer (Male) Peshawar o .

" Offrmal Cocnerned T NP

v .
)
13

e wm ol ol o

L adat .

No v e

i T (Male Peshawar.




To : : EE .
lhc Director,
and Secondary | l,duculmn Dc,pallmcnt

l\hyhu Pakhtunkhwa,
Peshawar.

-

Subject:  Departmental  Appeal A order dated
24.05.2014, communicated 1o the undersigned on
(04.03.2015 wherehy the major penalty of compulsory

refirenient /rom service lias been imposed upon the

against  the

mrderu"ned

Prayer in Departinental Appeal:

appeal the order dated

aside and the

of this.
please  be  set

On  «acceptance
24.05.2014, may
undersigned may be iezizstated in service with all back

benefits and wages.

Respected Sir,
N T
/(/ £
y

kind and sympathetic consider ation:

I very humbly submlt the followng fcw lines Tor your

Lo That the undersigned was initiélll appointed as Primary School
Teacher vide order dated 17.03. 1992 LEver since my appointment [
had performed my duties as assigned with zcal and devotion and

there was no complaint what so ever regarding my performance.
Thatwhile ser vmg7 in the said cdpduly, the undersigned was falsely
FIR No. 11 dated 09.06.2013 of Police Station Regi Model Town,

‘eshawar. 1 duly informed the School authorities about my falsc
implication in criminal case. '

fplicated in a criminal case under section 302-324/148- 149, vide

©
|



(oo . R

i1
—~ i

- | D

S

4. That initially 1 applied for bail before arrest which was granted to me
by the concerned court, later the matter was paiched up by the elder
of the Locality, according 1 wasar/c_cLuitteci from criminal charges by
the Learned ADSJ-II Peshawar vide Judgment and order dated
25022015, .

5. "I'hat afler obtaining copies of my acquittal order I duly reported for
duty, however, [ was told that 1 have been proceeded departmentally
in absentia and have been awarded the penalty of compulsory )
retirement from service vide order dated 24.05.2014. Tt is pertinent to
mention here that the order of penalty was however never

communicated to me.

6. That the penalty so imposed upon me is illegal, unlawful against the
law and facts, hence liable to be set aside inter alia on the following

grounds.

GROU N‘l:)!?}' OF DEPARTMENTAL APPEAL .

A. That the applicant undersigned has not been (reated in
accordance with law hence my rights secured and guaranteed

under the law are badly violated. :

13, That no proper procedure has been-followed belore awarding
me the penalty of compulsory retirement from service, I have
not been served with any notice, charge sheet or show cause P
notice, nor has any inquiry been conducted before the
imposition of penalty upon me. Thus the whole proceedings
are defective in the eye of law as such the order bascd on such ;
defective proceedings is liable to be set aside on this score ‘

atone.

C. That [ have not been provided opportunity of personal hearing
before awarding me the penalty hence [ have been condemned o -

unheard. : :
l < ‘ //

D). That no charge sheet or show cause notice has ever boen
served upon me, thus 1 have not been given opportunily o

»

¥

S e e e




: »
since my absence from duty was not willful but was due
my involvement / false impllication
Therefore under the |
hence keep th

[£. That

(o ‘in criminal case,
aw/rules the department was required to
¢ proceedings pending till the decision of the
criminal casc. o

- That I have been committed any act or omission which could

bsence from duty: was not
implication in criminal case.
ittal in the criminal case,
into service,

be termed as misconduct my a
wiltful but it was due to my false
Since I have now gained acqu
thercfore I deserve to be reinstated

G. That all the proceedings against me

S .
are conducted ex-party |
have not been associ

ated with the departmental proceedings at’
dany stage thus the impugned order is violative of Principles of :
Natural Justice. -

H. That I have a long and spotless service career at

have always performed
devotion

my credit, [
my duties as assigned with zeal
and to the entire satisfaction of my
penalty  imposed upon me is
commensurate with the charees
¢h

superiors. The
harsh and  doses not
arges, needless to mention th
4rges Lo were never probed ‘héncc liable to be

al those
sel aside,

L. That [ am Jobles
me.

s since the imposition of illegal penalty upon

1tis, therefore, hambly prayed that on aceeptance of thiy
Departimental Appeal the order dated 24.05.201 4, may kindly pe
sel aside and the upplicant may be' reinstated into service witl
all baci benefity, ’

Yours Obedicntly

' MUHAMMAD ILYAS
, Ex- Primary School T eacher,

(RN

Prirmnms Calianl N g




- «} | POWER OF ATTORNEY -
. In the Court of / é/ /f ‘\QZ”;//’@Q/ Z’)’é'%é/ %f/< /% /[y
/ \7/( @7717« A /’/ d§%F > }For

- }Plaintiff
} Appellant
} Petitioner

} Complainant

| VERSUS |
C(\/\/Paly' /( l)/é %é;' : : : }Defendaﬁt

}Respondent
}Accused
' | }
Appcal/Revision/Suit/Application/Petition/Casc No. of
' Fixed for

I/We,- the undersigned, do hereby nominate and appoint

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN
o - : -

v
Conof {ﬂ(l} QM Al ,?“e 220 my true and lawful attorney, for me
in my same and on my behalf to appear at to appear, plead, act and

answer in the above Court or any Court to which the business is transferred in the above

matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.

Compromises or other documents whatsoever, in connection with the said matter or any

| matter arising there from and also to apply for and receive all documents or copies of

i © documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding thut may arise there out; and to apply for and

receive payment of any or all sums or subm:it {or the above matter to arbitration, and to

|

|

|

|

|

employce any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to menage and conduct the said casé in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confuim all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that Ywe undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us .

IN WITNESS whereof I/we have hereto si gned at

_ the day to ) the year |
( Exccutant/Executants ‘- : M
Accepted subject to the terms regarding fee o~ Vs

Cip 4
- - 0
N ‘ - jaz zrn/war
SAJID AMI N . Advocate High Courts & Supreme Court of Pakistan
AOVOCATE HIGH COURT

Lega: eutvisor Services & Labour Laws Consulants
E&.0-¢, Fourth Floor, Bilour Plaza Peshawar Cantt,
Pi. 091-5272054,Mob: 0333-4584986, 03339155956

ADVOCATYLS, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3 &4, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
P0.091-5272154 Mobile-0333-9107225




