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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
APPEAL NO. 1269/2013
| Manzoor ul Haq-vs- The Government of Khyber Pakhtunkhwa throug,h Secreta.ry |
Elementary & Secondary Education, Peshawar and others.” ,
. b
09.12.2016 ‘

JUDGMENT

MUHAMMAD AAMIR NAZIR, MEMBER:.

“Counsel for the appellant and Additional AG for the__respdndent,s present.~

2. In the instant appeal issue of up-gradation is. involved and according to'the |

judgment of august Supreme Court of Pakistan dated 17.02.2016 delivered in | -

Civil Appeal No. 101 & 102-P of 2011 the service lrlbunals have no jUIISdICthIl

| to entertain any appeal 1nvolv1ng the issue of up-gradanon as it does not part of |

%
terms and conditions of service of the Civil servants. ‘ :
3. In view of the above the appeal was not found maintainable by this
Tribunal for want of juriAsdi(':tion. The same is therefore-dismissed. The appellant |-
may seek his remedy before any other appropriate forum if so advised. File be

consigned to the record room.

(MUHAMMAD AAMIR NAZIR)

@«« | - MEMBER.
. N\ B
(ASHEAQUE TA))

MEMBER

ANNOUNCED
09.12.2016
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0 .01.04.2015 Counsel for the appellant and Addl: .A.EG for respondents .
-' - present. Re_jbinder not submitted.- Requested for adjourn"ment. The ,
. appeal is assigned to D.B for rejoinder and final hearing for 14.10.2015.
j
o
: !
VTR , Ch#frman
7l §
:
‘ !
14.10.2015. .~ None for the appellant present. Mr. Muhammad Jan, GP :
for respondents present. To come up for rejoinder and arguments f

on /lrl'! "[b .

Member

¥

12.04.2016 - Counsel for the appellant and Addl: AG for respondents !
present. Counsel for the appellant requested for adjournment. To

i

come up for arguments on 17.08.2016.

© Member o | @gber
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17.08.2016 Mr. Sarl‘a’raz Ahmed, Proxy on behalf of counsel [or ¥
appcllant ax]d Addltlonal AG' for mspondcms pmsc,nl Mr. :
K i
galﬁra/ Ahmcd proxy on behalf of counsel Ior lhc appellant g
!'cqucstcd for adjournment as counsel for the appellant is not
Hvailablc today before the Fribunal. /\d|0u1ncd for al'guménls ) ’
0 7__/_3_—_/4 before D.B » | s
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N 01.04.2015 ‘ Counsel for the appellant and Addl: 'A.EG for respondents

_ present. 'Réj.oin_der not submitted.- Requested for adjourn"ment. The -

.appeal is assigned to D.B for rejoinder and final hearing for 14.10.2015.

AR X% _ | Ch#frman

_]4.1'0.2015 L None for the appellant present. Mr. Muhammad Jan, GP
for respondents present. To come up for rejoinder and arguments

on ,l rL| f’[b -

Member

12.04.2016 Counsel for the appellant and Addl: AG for respondents
‘ present. Counsel for the -appellant requested for adjournment. To
come up for arguments on 17.08.2016.

~ Member e Terber
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20.1.2015 . Vide ordersheet dated-19.2.2014 in connected Service Appeal No.

1266/2013,; this appeal-is adjourned to f"“ b~ [‘g—

4

Vide order sheet dated 19.2.2014 in connected Service Appeal No.

1266/2013, this appeal is adjourned to

Reader

Vide order sheet dated 19.2.2014 in connected Service Appeal No.

1266/2013, this appeal is.adjourned to

Reader

Vide 6rder sheet dated 19.2.2014 in connected Service Appeal No.

1266/2013, this appeal is adjourned to

Reader

Vide order sheet dated 19.2.2014 in connected Service Appeal No.

1266/2013, this appeal is adjourned to
“ l
4 Reader ‘
. N \ '\Q‘ \{U
. h
\\J\ﬁ Vide order sheet dated 19.2.2014 in connected Service Appeal No.
‘, 1266/2013, this appeal is adjourned to g g “
§
) Reader
LR

SURRN
. Vide order sheet dated 19.2.2014 in connected Service Appeal No.
& . -~ :

1266/2013, this appeal is adjourned to

Reader
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+ 28.11.2013 No one is present on behalf of the appelant. To come ug for

~ preliminary hearing on 07.01.2014.
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The appeal-of Mr. Manzoor-ul-Haq resﬁbmitted today |

by Mr. Abdul*Ghaffar Khan Advocate may be entered in the

R ‘Instltutlon Rég:ster and put up to the Worthy chalrman for

(3-9-2013

prellmmary hearing.
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hearmg to be put up there on _A_S’__LAU! ( .
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The appeal of Mr. Manzoor- ul- -Hag PST GPS Palam Dir Upper received today i.e. on 01/08/2013
is incomplete on the following scores which is returned to the counsel for the appellant for completlon
- and resubmlssmn wnthm 15 days.

- Cop:es of departmental appeal and its rejectlon order are not attached with the appeal
. which may be placed on it. : .
2- " Annexure-A of the appeal is incomplete which ray be completed . :
3- Annexures of the appeal are illegible which may be replaced by Ieg:ble/better one : ’ o
4- Heading of the appeal is incomplete which may be completed. R
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Manzoor ul Haq FPST. ...cccoevvevnen.... Appeilant

BEFORE THE KH }'BER PAKTHUNKHWA SERVICE TRIBUNAL

P 22
Versa

Govt of Khyber Pakhtunkhwa through Secretary Elementary &

Secondary Education, Peshawar. Ceaeeeneennens Respondents
S S.No: Descrzptzon 0f “of documents | Annexure | Pages
: L | Memo of appeal - 1 15
12, | Affidavit | , 6
¢ 1 3. | Addresses of the parties _ 7
! 4 Application for temporary 89
.| injunction | -
15, | Affidavit ' I 10
] 6. Application for condonation . | 11-12
{ | ofdelay -
17. Copy of Notificationdated | “A” | 13-17 -
'. 113/11/2012 |
| 8. | Wakalat Nama _ 18

Dated 06/07/2013 .
: Petitioner /Appellant

' "";Through '

Abdi! Ghaffar Khan
Advocate, High Court,
Peshawar.

Cell # 0300-5956376
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BEF ORE THE KH YBER 'PAKTHUNKHWA SER VICE TRIB UNAL

~Y . 4 T LY r ‘\I\ rrn
dervice Appedt INO. M uf 2U1)5.

Manzoor uli Haq PST. ceeeneeeseneesnenns Appeiiant

‘Govt of Khyber Pakhtunkhwa, through Secretary Elementary &

Secondary Education, Peshawar.  ............. Respondents
. . INDEX ~ .
A SENo Descnptwn of docliments Annexure | Pages
L Memo of appeal ] | 1-5
2. [Affidavit . _ 6
13. | Addresses of the parties ' 7
4 Application for temporary 8-9
| injunction '
15. | Affidavit 1 10
6. _Application for condonation | 11-12
{ . |ofdelay B :
7. Copy of Notificationdated | “A” | 13-17 -
: | 13/11/2012 ' '
18 | Wakalat Nama ] | 18

Dated 06/07/2013
a : Petitioner /Appellant

T hrough

Abdit Ghaffar Khan
Advocate, High Court,
Peshawar.

Cell # 0300-5956376
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No. ] 2g ‘é of 2013

Manzoor ul Haq Son of Muhammad Kamal PST GPS Palam Dir

Upper R/o Palam P.O Jabbar Dir Upper.
............. Appellant

VERSUS

1) Govt of Khyber Pakhtunkhwa, through Secretary Elementary .
& Secondary Education, Peshawar.

2) Director, Elementary & Secondary Education, Peshawar.

3) Secretary, Finance Department Govt of Khyber Pakhtunkhwa

Peshawar.
............. Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA .
SERVICE TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED NOTIFICATION DATED 13/11/2012
OF THE RESPONDENT NO.1

wdl) Prayer:

On acceptance of this appeal the Respondents
may graciously be directed to amend the impugned
8 } Rule to the extent of giving the experience /length of
service of the appellant a considerable place and
allowing him promotion. It is further prayed that
respondents may be directed to grant enhancement to

do-submitied to-£ the appellant to BPS-15 without tieing up his length of

nd filed

service with any academic qualification beyond
Secondary School Certificate.

Respectfully Sheweth:

1) = That the appellant is working in the education
department since his appointment against the posts of
PTC T eacher (BPS-7), which has now been re-designed |
as primary school Teachers (PST).




2) That stated post was later on upgraded and by now the post of

PST is BPS-12, as such all the PST have now heen rendering

services in BPS-12.

3) That being the senior most teacher and hdving &erve_d for
decades on the same post dnd having no future prospect for the B |
enhancement of their scales, the teacher association struggle
Jor a long time for providing a service structure that may .
accommodate the senior teachers in higher pay scale, either

through promotion or up-gradation or through some time ‘

scale.

4} That on pressing the demand vigorously and with untiring zeal
by the Senior Teachers, the respondents notified the Rules for
the recruitment and promotion of the teachers vide notification

dated Novemberl3, 2012 (Annexure “A "), wherein PST (BPS-

12) appears at S.No.21 with the required qualification and

“method of recruitment in the corresponding columns.

5) That at S.\No. 19 of the rules (ibid) is the post of Primary
School Head Teacher (PSHT) PBS-15, which is liable to be

- Jilled “by promotion, on the basis of seniority-cum-fitness, from
amongst Senior Primary School Teachers with at least ten
years service and having qualification prescribed for initial

recruitment of Primary School Teachers”.

6) That in the given scenario, the Senior leachers, including the
appellant having been placed no where and they are lefi hire
and dry, without any chance of promotion or enhancement of
pay scale. On the contrary, their Juniors who are _equippéd with _
an intermediate certificate would be able 10 obtain (BP’S-15)

and become the bosscs of their own seniors.




7) That feeling aggrieved of the said rules the Appellant now
assails the same through the instant appeal on the following

amongst other grounds:
Grounds:

A) That ar the time of induction of the Appellant PTC the
requisite  qualification was ohly Secondary. . School
Certificate (SSC) and no other academic qualz’ﬁcatioﬁ ‘o,
Jor that matter, any training was reqiufre-d as a.(;onditibn g
precedent for app()/fhtment against this post. .'lher(;/bre,- thé |

additional qualt‘ﬁcatidn of Prz:mary School - Teacher

=

Ky -

Certificate or Diploma.in Education, z'ntroduced_later on,.

0
%

cannot be given retrospective effect and super-imposed on |

SRR

the appellant.

PR s 20

Rk o - B) That apart from the academic or other qualification(s)
| S required for the pbst of PTC or PST at dé/j‘erenr times, the

teachers working on these posts, who were equipped with’

ot

. the réquisite qualification of their mﬁes, cannot be treated
differently for any purpose. The Appellant bein'é SSC with

. required length of service has to be treated on equal footing.
with any PST having Intermediate, PSTC or D_z‘p!oﬁza in

. _ Lducation on his credit but appointed recently.

C) That the rich experience of the appellant as PST cannot be
ignored and it requires to be considered on the time tested -

analogy of OLD IS GOLD.

D) That the rule of pff()moii()n against the post of Primary
School Head Teacher (PSHT) is defective yet on another
score, as the appellant and similar lother Senior Teachers
have been afforded no opportunity of further.enhbnceiﬁem .'

by way of promotion or oiherwise in their service career.




k)

G)

H)

D

That the appellant has been discriminated as similarly
ﬁlaced teachers in other provinbes have been allowed time
scale upto BPS-15. Ior instance the provinces of
Balochistan and Sindh and the Govt of AJK have adopted u
uniform policy by granting u time scale 1o the stated post on

the following count:

BPS-7 to BPS-10 After 09 years
BF3-i0 1o BPS-i1 Afier 14 years
BPS-11 to BPS-14 After 21 years
OrS-14 o BPS-15 Ajier 25 years

Thai ine impugned ruies are noi susiainabie jor yei anoiner

defect. All the rules on the subject of promotion in almost

all departments give a good margin to experience /length of
service but this criterion is lacking in the impugned

PFOVISIONS.

That in the matter of up-gradation of the same post of PST

from BPS-9 to BPS-12 only length of Service of 10 years

was required as requisite qualification and no other

conditions were attached thereto.

That the Appellant have not been treated in accordance with

law, as against the provisions contained in Article 4 of the

Constitution.

That the appellant seeks leave to urge additional grounds, .

after the stance of the respondents become known to him.




Prayer

In view of the above said Jacts, it is, therefore, -
prayed that on acceptance of this appeal the respondents
‘may graciously be directed to amend the impugned rules
to the extent of giving the experience/length of service of
the appellant a considerable place and allowing him
promotion. 11 s, further, prayed that respondents may be
directed to grant enhancement o the Appellant to BPS-
15 wiinout iieing up his length of service wiih any
academic  qualification  beyond Secondary School

PP oI
\_/Ll tf/u.uu:

Any other remedy to which the appellant is founa’

.jll n laW _/u)ll(,(,’ und equuy may atso pe graruea.

Dated 06/07/2013 ‘ /)’M/

Appeliant

'/hmugh

Abdu¥ Ghaffar Khan
Advocate, High Court,
Peshawar.




BEFORE THE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

.....

Service Appeai No. of 2013.

Manzoor ui Haq PST  ....ceeevencenn.n... Appeiiani

S

| P
| 4 . ”o)

Govt of Khyber Pakhtunkhwa, through Secretary Elementary &
Secondary Educaiion, Peshawar.  ............. Respondenis

Affidavit

I, Manzoor ul Hagq Son of Muhammad Kamal PST GPS ’}."Valam,-
Dir Upper Rlo Palam P.O Jabbar Dir Upper do hereby
solemniy affirm and declare on oath that the 'ciohtents of this
appeal / application are true and correct to the best of my
knowledge and belief and nothing has been concealed from this

Hon’ble Court.

s

DEPONENT

Identified by

Abdul Ghaffar Khan
Advocate, High Court,
Peshawar.

30 JUL 2013




BEFORE THE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL

PESHAWAR.
Service Appeal No. of 2013.
Manzoor ul Haq PST eeenieaes Appellant
l/ 87'.!‘1{5 .
Govt of Khyber Pakhtunkhwa, through Secretary Elemem‘ary &
Secondary Education, Peshawar. Y R Respondents
ADDRESSES OF THE PARTIES.

Appellant |

Manzoor ul Haq Son of Muhammdd Kémal PST GPS

Palam, Dir Upper R/'o Palam P.O Jabbar Dir Upper.

Respondents :
1. Govt of Khyber Pakhtunkhwa, through Secreiary
Elementary & Secondary. Education, Peshawar.

2. Director, Elementary & Secondary Education,

Peshawar.
3. Secretary, Finance Department, Govt of Khyber
Pakhtunkhwa Peshawar.
Dated 06/07/2013 M »
Appellant :
Through ‘

Ab affar Khan
Advocate, High Court,
Peshawar. '

ﬁ.{fﬁi‘ﬁﬁ
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A BEFORE THE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL,
PESHAWAR. i
‘Service Appeal No.  of 2013
Manzoor ul Haq PbT ceesrnanssee e annn. Appeilant
T /oncese

‘Govt of Khyber Pakhtunkhwa, through Secretary Elementary &
Secondary Lducation, Peshawar.  ............. Respondents

APPLICATION FOR _TEMPORARY INJUNCTION
TO THE EFFECT THAT RESPONDENTS MAY
KINDLY BE RESTRAINED FROM _TAKING ANY
ACTION FOR THE PROMOTION OF PSTS TO BPS
— 14 /15 AS ACCORDING TO THE PROCEDURE
MENTIONED IN _THE IMPUGNED RULES /

" NOTIFICATION.

Respectfully Sheweth:

Y

2)

3)

4)‘

That the Petitioner/Appellant has filed the above titled
service appeal before the this Hon 'ble Tribunal, in which

no date of hearing has yet been fixed.

That-respondents vide-notification dated 13/11/2012 with

regard to the fresh education policy has given a new

method of promotion which is bound to violate the °

promotion right of thousands of teachers including the

Appellant.

That the Petitioner/Appellant has prima facie case and is

very hopeful for the ultimate success ofhis appeal.

That all the three ingredients i.e. prima facie case,

balance of convenience and irreparable loss as per spirit

e ol g

L

|
b

-,

~




g

Dated 06/07/2013

of the rule for granting injunction are present in the said

appeal.

That in case the injunction as prayed for above is denied

the Petitioner /Appellant will suffer irreparable loss as

' the impugned vacancies will be fill up and there would o

be no chance for appellant’s promotion. ’I’herefofe, it is
in the interest of justice to stay further proceedings on -
the impugned ﬁotiﬁcation till the final decision of the

instant appeal.

That the facts and grounds taken in the memo of appeal

- may kindly be considered as part and -parcel. of the =

¥
instant application.

It is, therefore, humbly prayed that in the light of
the above said submissions this Hon'ble Tribunal may
please . be kind enough 1o restrain the concerned
respondents from taking any action towards promoting
the ]’51 § teachers on the basis of the noted nouﬂcamm

Through

Abdi! Ghaffar Khan
Advocate, High Court,
Peshawar.




A BEFORE THE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL
- PESHAWAR.

.....

ServzfceA:ppeai'No. o . of 2013.

Manzoorui Huaq PST  cevveiiiveeeen e, Appeiiuni
T/for_
Govt of Khyber Pakhtunkhwa through Secretary Elementary &
i oewnaary uaucauon remawar ...... secerae ne.sponaems _—
o Affidavit
I Manzoor ul Haq Son of Muhammad Kamal PST GPS Palam |
i
Dzr Upper &0 Palam L. Jabbar Dir Upper do hereby
) S | solemnly aﬂ irm and declare on oath that the contents of this
] appea_l / 'appllcatzon ‘are true c-md' correct to the best of my

T L khowledge and belief and nothing has been concealed fro:h this

" DEPONENT

Hon ble Court.__ :

Identified by

o .. Abdul Ghaffar Khan
L o Advocate, High Court,
:Peshawar ~
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BEFORE THE KHYBER PAKTHUNKHWA SERVICE TRIB UNAL

PESHAWAR.
Service Appeal No. of 2013.
Manzoor ul Hag PST  .ceeeeeiienaes Appellant

[Versus

Govt of Khyber Pakhtunkhwa, through Secretary Elementary & | .
Secondary Education, Peshawar. ............. Respondents . t

APPLICA HON FOR CONDONATION
OF DELAY IF ANY.

Respectfully Sheweth: | _ 1

1) That the Petitioner/Appellant have filed the above
captioned appeal in which no date is yet fixed for
hearing, before this Hon'ble Tribunal,

2)  That the contents of the instant appeal which may
kindly be read as an integral part of this-petition.

3) That  the petitioner/appellant - before filing ’
departmental appeal was repeatedly assured to - {
help him by the respondénzs and the Appellant : '
visiting the offices of respondents time and again . |
and at last on 0.7/06/201 3 the Petitioner/Appellant

were handed over general reply / rejection order

L, Db M N ST A e ar R

on the above mentioned date which reply was

earlier given to the Petitioner/Appellant of other

cases / appeals.

ik R D .

e

A1),
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That the petttténer /appellant s valuable rights are

petitioner may not be knocked out merely on the -

basis of technicalities including limitation.

~involved in the captioned appeal, therefore, the -

Reference is made to the judgments reported in

" PLD 2003 SC 724 = 2003 PLC (CS) 796

That even otherwise the impugned order passed by

the respondent No.l against the appellant is void

abi-initio and it is an established principle of law N

that no limitation runs against the void order,

In view of foregomg circumstances, it is .

o~
"I/~;/u/! llult') FIVIRN LIS vu) vivesrvad 420 4

l«‘-} lll )\/V‘-‘ &lb\AL “' fffff AL 1/\:&‘*::\_} ',"u)l

graciously be accepted and the delay, if any, in
- Jiling of the above departmentai appeal may kindiy
be condoned in the interest of justice and the -

appeal be decided on merits and technicalities may

kindly “be avoided. Any other relicf which this
‘Hon’ble Tribunal deemed fit and proper may
| kmdly be granted in the interest of justice.

Dated 06/07/2013 /M .

Petitioner /Appellant |

Through

Advocate, High Court,
Peshawar.







BEFORE THE KHYBER PAKTHUNKHWA SER VICE TRIBUNAL
~ PESHAWAR.

Service Appeai No. .- . of 2013.

- Manzoor wl Hay PST - .ol Appeuam

ed

T, "'T/Z?zrzs‘el?“
| Sy FTEERG

- , - Gowt of Khyber Pakhtunkhwo through Secretary Elementary &
o - .Secondary Educaiion, Peshawar,  ieeeenn.... Respondenis

Affidavit

I Manzoor ul Haq Son of Muhammad Kamal PST GPS Palam !

Dir Upper Rlo FPalam PO Jabbar Dir Upper do hereby,

solemnly aﬁ“ irm and declare on‘ oath that the contents of this

it S appeal / appltcatton are true clmd correct to the bevt of my

' kn()wlcdge an(/ /)e/w/ aned notlnnq hay /u en conc LG/( d /I “om this

Hon ‘ble Court B : , ‘ o .
L T " DEPONENT |
Identified by.. o

I ‘ : . " Abdttl Ghaffar Khan
P ' Advocate, High Courf{ .S
v .~ Peshawar.’ :
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The Secretary Elementary & Secondary Education Department Khyber Pakhtunkhwa, Peshawar &

others

PARAWISE COMMENTS/REPLY FOR AND ON BEHALF OF THE RESPONDENTS

Respectfully Sheweth:-

#%  BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

; 'Mm(;bm L Weg 157 ¢ p S/ Rlom s %7 5

SERVICE APPEAL No: |- 6 ‘7/2013.

........... Applicants

VERSUS.

...... Respondents

Preliminary objections

1

2

The appellant has no cause of action/locus standi.

The instant appeal is badly time barred.

The appellant has concealed the material fact from this Hon! able Tribunal hence
liable to be dismissed.

The appellant has not come to Hon! able Tribunal with clean hands.

The present appeal is liable to be dismissed for non joinder/mis-joinder for
necessary parties. -

The appellant has filed the instant appeal on malafide motives.
The instant appeal is against the prevailing laws & rules.
The appellant is estopped by his own conduct to file in present appeal.

The instant appeal is not maintainable in the present form & also in the present
circumstances of the issue.

This Hon !able Tribunal has no jurisdiction to adjudicate the present appeal.

The appellant has not submitted any departmental appeal through proper channel
and in accordance with Section -22 of Khyber Pakhtunkhwa Civil Servant Act 1973
and civil servant appeal rules 1986. Hence the present appeal is not tenable and
liable to be dismissed.

That the rule 3(2) of Khyber Pakhtunkhwa Civil Servant (appointment, Promotion
and Transfer) rules 1989, authorize the department to lay down the method of
appointment, qualification and other conditions applicable to the post in
consultation with the Establishment & Administration Department and Finance
Department. Hence the appeal in hand is liable too be dismissed.

That it was observed by the Apex Court that it is exclusively with in the domain of -
the government to demde whether a partlcular quahﬁcatlon w111 be con51dered



