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E 932/19
-+, |Dateof | Order.or other proceedings with signature of Judge or
| S.No |order/ | Magistrate and that.of parties where necessary. - '

] 2 3
. Pré_sent. _ .
122.07.2020 | Arbab Saiful Kamal, ... For appellant
| .| Advocate : | : -

Mr. Muhammad Riaz Khan Paindakhel,

‘Asstt. Advocate General .. For respondents

Vide our detailed judgment in Service Appeal No. |
930/2019 (Hameed Ullah Vs. District Police Officer Swat

land two fothers), this appeal is also allowed and the

appellant is reinstated into service. The bériod during-
which he has not performed duty shall“be counted tow‘ards
leave of fhe kind due, . |

Pérties are left to bear their respective ‘cost's..l;'ile be
consigﬁed to th réco-rld room. | |

% Hamid FarcSp urrani) |
Chairman
(Mian Muhammad) |

Member (Executive) -

ANNOUNCED

122.07.2020
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Service appeal N0.932/19 ‘ | _ : o

30.06.2020 - - “Appellant with coun_'sel'and Mr. 'Riaz‘Paindakhel
‘ learned "Asst. AG alongwith Mr. Khawas Khan

Inspector for the respondents present.

During the course of arguments it transpired
that the. impugned order of respondent No.1 dated
- 01.01.2019 was not available with the memorandum
of appeal. Learned counsel for the'appellant states
that due to inadvertence the eopy of order passed
“against the appellant in connected  appeal
- N0.930/2019 was provided in the instant appeal. He,
therefore requests for tlme to bring on record the
requisite order.

The appellant shall do the needful, within ten
- (10) days and the appeal shall come up on

- _' - S 17.07 20 for remaining arguments.

Member

14.07.2020 Appellant with counsel and Mr. Muhammad R|az Khan
Pamdakhel Asstt. AG alongwith Khawas Khan, S 1 (Legai) for the
respondents present.

The appellant proxrided copy of order dated 01.01.2019, .
which is placed on record. Learned counsel for the appellant and
learned Asstt. A.G have concluded their respective 'ar_g_Umenté.
To come up, rder on 22.07.2020 before this D;B. |

(Mian Muhammad) - |  Chairmdfl -
Member : "




0 12.03.2020 Appellant with counsel present. Mr. Ziaullah, DDA
£ < alongwith Mr. Mir Faraz, DSP (Legal) for respondents

present. Afguments heard. To come up for order on
25.03.2020 befage D.B.

-y

Member : Member

25.03.2020 Due to public holiday on account of COVID19, the case is
adjourned to 30.06.2020 for the same as before.




A;1:3.o_2.2020

-02.03.2020

Servme Appeal No. 932/2019

_statements of 10 witnesses but the said statements are: '.":sz"

recorded during inquiry on the next date posatlvely To come up.f

' for record and arguments on 02.03.2020 before D.B.

Appellant alongwith his counsel and Mr. Zlaullah Deputyff
District Attorney alongwith Mr. Rashid Ali, Constable for the’,v';“
respondents present. Partial arguments heard.'Perusal of,;.fch,e---:-i

inquiry report reveals that the inquiry officer has r_ecor'de.ﬁ_d,:'t'_ﬁ_é;_-

available on the record. Represéntative “of the department o
namely Rashid Ali present in the court is directed to furnish thé

complete record of inquiry including statements of witnessé'é,

(Hussain Shah) {M. Amin Khan Kundi} :
Member , ~ Member - ;-

Counsel for the abpellant present. Mr. Muhammad' Jan,
DDA alongwith Mr. Mir  Faraz Khan, DSP ‘(Le'gal)' for
respondents  present.  Representative  of resbohdeht;ls';":‘.”'
submitted copy of statements of witnesses rrecorded durmg
enduiry proceedings, which is placed on cbnnectéd ser'\"/.i‘t":é-f'
appeal no. 930/2019. Learned counsel for the appe~llant,$¢e}§"‘$’i

adjournment. Adjourned. To come up for arguments ~on

Member L



30.12.2019

17.01.2020

04.02.2020

&

4

Appellant with counsel present. Mr. Riaz Paindakhel
learned Assistant Advocate General alongwith Mr
Khawas Khan Inspector for the respondents present
Leamed counsel for the appellant seeks adjournment.
Adjourned To come up for arguments on 17.01.2020
beforc D.B. .

(H@fs’i:h) (M. Amin Khan Kundi)

Member Member

U

Appcllanl in person present. Jehanzeb Constable representative
of Lhc 1eSpondcnl department present. Lawyers community is on
sulkc on the call of Khyber Pakhtunkhwa Bar Council. Learned

Mcmbca (Executive) is not available. Ad_]OUll’lCd for 04.02.2020

bcfore D.B. -t
S~

Membet

Due to general strike of Khyber Pakhtunkhwa Bar Council,

learned counsel for the appellant is not available today. Mr. -

Kabirullah Khattak, Additional AG for the respondents present.
Adjourned to 13.02.2020 for arguments before D.B

N

(Ahmad Hassan) (M Amin/ign Kundi)
-Member Member

..:::-. ,,.Et



930/19

08.10.2019 Appellant in person and Addl. AG alongwith Muhammad
Shafique, Reader for the respondents present. | '
' Representative of respondents seeks further time.
Adjourned to 12.11.2019 on Which date the requisite

3

Chairman

~ reply/comments shall positively be submitted.

12.11.2019 Counsel for the appellant and Addl. AG alongwith
A rfarazt 0.5 p _(~L.e3q4)'- for the respondents

- present.

Representative of respondents has furnished
parawise comments on behalf of the respondents. Placed
on record. ‘To come up for arguments before D.B on
185.12.2019. The appellant may submit rejoinder, within a

- fortnight, if so advised.

Chairman

18.12.2019 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General present.
Learned counsel for the appellant submitted rejoirider which is
placed on file and seeks adjournment. Adjourn. To come up
~ for arguments on 30.12.2019 before D.B.

/‘
l\m | gganer



30,.08.2019‘ " Counsel for the appellant present.

- On the strength of order dated 08.08.2019 passed in
'-service appeal No. 930/2019,instant‘appeal is admitted for regular
hearing. = The appellant is directed-to deposit security and process
fee within 10 days. Thereafter, notices be ‘issued to the

respondents. To come up for 'written.' reply/comments -on

. 16.09.2019" before.S.B. =
| ‘ ' IA B : . Chairman
-~ 16.09.2019 : Appellant in person and Addl. AG alongW|th M|r Faraz |

Khan DSP (Legal) for the respondents present..
Representative of the respondents requests for tlme to
submit reply. AdJourned to 08 10.2019 on which date the

requisite reply/comments shall positively be submltted. QN-
. . \ \

08.10.2019 Appellant in person and Addl. AG along'wifn Muhammad |
Shafique, Readelj for the respondents pre'sent.‘
_ Representative of respondents seeks further time. -
‘ Adjdurned to 12.11.2019 on which date the re'qu.isi'te' '
~ reply/comments shall positivefy be!s’u‘bmitted.

\\.

. Chairman -

4

|
|
| - - . -+ Chairman




- Form- A
‘ FORM OF ORDER SHEET
Court of ‘
Case No. % ZZ /2019
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ’ ~ :
1 © 2 3
1 17-07-2019 The appeal of Mr. Arif resubmitted today by Mr. Saad
-ullah Khan Marwat Advocate may be entered in the Institution |-
register and put up to the Worthy Chairman for proper order.
. 120
el
“ REGISTRAR
D*Q/’P'?/) G . ) This case is entrusted to S.B for preliminary hearing to
2 be put up there on 30/e&) i3

~

'

CHAIRMAN




Constable No. 2683 Pdiice Station Shamozai Swat received today‘ i.e. on 10.07.2019 is

The appeal of Mr. Arif son of Muhammad Jan r/o Harkal Dargai District Malakand ex-

incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be flagged. ,
3+ Memorandum of appeal may be got signed by the appellant. "

4- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal
rules 1974.

5- Copy of Service appeal no. 499/2016 mentioned in the memo of appeal (Annexure-A) is not
attached with the appeal which may be placed on it.
"6+ Copies of charge sheet, statement allegations, enqulry report and replies thereto are not
' attached with the appeal which may be placed on it.

7- Copy of rejection order of departmental appeal mentioned in the appeal is not attached
with the appeal which may be placed on it.

8- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may
also be submitted with the appeal.

No. zz ? [ /S.T, .
Dt.é - ;é,.. /2019.

REGISTRAR ~
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.
Mr.Saadullah Khan Marwat Adv. Pesh. :
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

DA

S.A No. 9}%2019

Arif versus D.P.O & Others

INDEX

S. No | Documents " | Annex | P. No.

1. | Memo of Appeal : . | 13

2. | Copy of Appeal, 17-03-2016 | A" 4-8
3. | Judgment dated 04-09-2018 B” | 09-12

4. Reinstatement order dated 25-10-18 e 13
5. | Charge Sheet dated 29-10-2018 - D" | 14-15
6. | Reply to Charge Sheet, 07-11-2018 "ET ) 16-18
8. | Findings of enquiry _ CF7 | 19-21

9. | Letter for compliance, 10-12-2018 "G” 22
10. Dismissal order dated 01-01-2019 "HT | 23-24
11. Representation dated 04-01-2019 " 25-26
12. | Rejection order dated 14-06-2019 -3 | 27-28

- Appellant
Through %

Z«'{Mzctﬁ"’
Saadullah Khan Marwat
Advocate. .

21-A Nasir Mansion,
Shoba Bazaar, Peshawar.

- - Ph: 0300-5872676
Dated.09-07-2019 0311-9266609-
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BEFORE KPK SERVICE TRIBUNAL PESHAWAR
o s.‘A'No.‘QZL /2‘01'9'

Arif S/O ,Muhammad Jan, ‘ . Khyber Pnkhﬂ;khw&

) . Servieg ‘Tribungl

R/0 Harkai; Dargai,

Dmrx I\o

District Malakand, | vatealO 1;21 _{2 /7
Ex-Constable. No. 2683,

Police Station Shamozai,

Swat . ... ........ e 0w w oo .. Appellant

1. . District Police Officer,
Swat.
2. Deputy Inspector General

Of Police, Malakand Region,
Saidu Sharif Swat. '

3. Provincial Police Officer,

KP, Peshawar, . ................... P Respondents

BL=>B<I=>V<=>R<=>
APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
-day AGAINST OB NO. 01 DATED 01- 01- 1-2019 OF R. NO.

01 WHEREBY APPELLANT WAS DISMISSED FROM
7? M SERVICE OR OFFICE ORDER NO. 6572-75 / E DATED

‘Fiﬂedto

: 114-06-2019 OF R. NO. 02 ~WHEREBY _ HIS
- DEPARTMENTAL APPEAL WAS REJECTED FOR NO
| LEGAL REASON:

EOL=>OC=>D<=>SC=>O

-Respectfully Sheweth;

1, That facts and grounds of the subject'rhati:er -has been fully
narrated in the S.A. No. 499/16 and in the judgment dated 04- ‘
- 09-2018 of the Hon’ble Tribunal and need not to agam repeat the
same. (Copy as annex “A") ‘




That on 04-09-2018, the hon’ble Tribunal was pleased to set aside
the then impugned orders dated 23-12-2015 and 03-03-2016 by
dismissing appellant from service and rejection of departmental

appeal with direction to respondents to conduct de-novo enquiry

strictly in accordance with law and rules. (Copy as annex “B”)

That in pursuance of the said judgment, appellant was reinstated in
service on 25-10-2018 by R. No. 01. (Copy as annex “C")

That on 29-10-2018, appellant was served with Charge Sheet and

- Statement of ‘Allegation on account of misconduct. (Copy as annex
\\DII) N

That on 07-11-2018, the said Charge Sheet was replied and denied
the allegations that no one deposed against appellant in the matter.
(Copy as annex “E”) '

That enquiry into the matter was initiated and the Inquiry Officer in
the Finding of report categorically stated that allegations leveled
against'appellant were baseless and were not proved. He is innocent
and recommended for reinstatement in service with all back
benefits. (Copy as annex “F”)

That on 10-12-2018, the AIG Complaint & Inquiry, KP, Peshawar
directed R. No. 03 to follow recommendation of the Investigation
Officer under intimation to his office. (Copy as annex “G”)

That instAead of reinstating appellant in service, R. No. 01 again

dismissed him from service vide order dated 01-01-2019. (Copy as
-mannex “H")

That on 04-01-2019, appellant. submitted departmental appeal

before R. No. 02 which was rejected on 14-06-2019. (Copies as
annex \\IV/ & \\JII)

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

That during service tenure, appellant served the department wnththe
| best of his ability and to the entire satisfaction of the superiors without
any complaint



[UB]

‘That 'du'ring militancy in-the area, appellant performed his duty and

never decamped from the. spot.

That after acceptance of former appeal by the hon’ble Tribunal, De-
Novo enquiry was conducted wherein recommendations not only for
his reinstatement was made but also with all back benefits.

That if the authority was not in agreement with the recommendations
of Inquiry Officer, he was legally bound to serve appellént with Show

Cause Notice stating therein the reasons of none agreement with the

- findings of the Inquiry Officer but not doing so, the authority deviated

“from the lgaw and appellant was liable to reinstatement with all back

benefits.

That when the authority did not honor the recémmendation of 10, then

- what was the need of holding of enquiry which means that the

authority was bent upon to dismiss appellant from service. In the
ci'rcumstances, such act of the authority is based on malafide.

That after recording evidence in the criminal case against appellant etc.

the allegations were not pfoved in competent court of law and were
acquitted from the baseless charges. On this' score alone, appellant
was legally entitled to reinstatement with all back benefits.

It is, therefore, most humbly prayed that on acceptance of appeal,
impugned orde.rs dated 01-01—2019 and 14-06-2019 of the
respondents be set aside and appellant be réinstated from fhe date
23-02-2015 ivn service with all consequential benefits, with such other

relief as may be deemed proper and just in circumstances of the case.

Appellaht

Through |
@——JJVV/L St

Saadullah Khan Marwat .

Dated 09-07-2019 Advocates.

At
eF



BEEORE THE KHYBER PAKHTUNKHWA
3 L - . SERVICETRIBUNAL PESHAWAR

0f 2016

Service Appeal No.

Arif Ex-Constable No. 2683, Polxce ;Station  Kanju,
District Swat,

. :_.AQQ- ellant
VERSUS

1. The Provincial Police Officer Ky _/ber Pakhiunkhwa,
Peshawar.
2. The Regional Police Officer Malakand Region,
Saidu Sharif, District Swat.
. The District Police Officer Swat, Gulkada.
.

(oY)

...Respondents

APPEAL UNDER SECTION 4 OF THE
KHYBER ~ PAKHTUNKHWA  SERVICE
TRIBUNAL ACT, 1974 ACAINST THE
ORDER O.B. NO. 216 DATED 23-12-2015
WHEREBY MAJOR PENALTY OF
DISMISSAL FROM SERVICE WAS
IMPOSED UPON THE APPELLANT
AGAINST THE LAW, RULES, FACTS AND
SHARIAH AND WAS NOT SUSTAINABLE
UNDER THE LAW, AGAINST WHICH THE
APPELLANT PREFERRED
DEPARTMENTAL APPEAL TO THE
RESPONDENT NO. 2, WHICH WAS ALSO
REJECTED IN VERY SUMMARY AGAINST
THE LAW, RULES, FACTS AND SHARIAY
VIDE ORDER NO. 4054/E DATED 02.05.
2016, RECEIVED ON 09-05-2016, HENCE

p— e ——

%%f

SET ASIDE BEING
AND VOID. -

[ =)

BOTH THE ORDERS ARE r.uwz.t: To,a L

e s .




S

3.
O

I’mggr;

That on nacceptance of thig
appeal botls the orders mpugnad muy
very . kindly be sct slde and the .
appeliant reingtated back into service
with all back / consequentlal bungfits.

I -

Respectfully Sheweth:

i

b1 8

That the appellant joined the Police Department

in the year 2008 as constable and siffce then

performed his duties with zeal, honesty and

punctuality. To this effect no complaint hag ever |

been made either by the authoritics or the public,
L}

That the appellant was falscly chnrgec‘l in"case
FIR No. 383 dated 20-08-2015 under sections 5
Exp Act, 9 BCNSA, 15AA and 34 PPC Police
Station Kanju and as a result of the same the

appellant was dismissed from service. ’

That appellant neither was nor is involved in’
any sort of crintinal activity. That the appeliant
s a law abiding citizen and can never think of

such an act for which he has allegedly been

clzarged.

That appellant is never associgted with the
enquiry in accordance with the oy neither his
defence version has been considered.

\
That on the basis of a farce enquiry the appellays
was allegedly found guilty of the criminal act -

and Hus dismissed from service vide mpugued

3 ~ - e




law, riiles, facts and Sharlah, Copy of the order
dnted 23-12-2016 is enclosed as Annexyire “A%,

That feling aggrieved of the said order Ihe
appellant preferred departmental appeal to the
respondent No. 2, but the same was also rejected
vide order No. 4056/E dated 02-05-2016,
received on 09-05-2016 in a very suimnary
manner against the law, rules, facts and Sharial
and without giving his own reasons, being‘!he
appellate authority. Copy of the appeal is
enclosed as Annexure "B” and that of the order

as Annexure “C”, respectively.

ui,

vii.  That feéI:'n:g ¢sgrieved of the both the impugned
orders and having no oiher remedy  this
Honourable Tribunal is approached on the

Jollowing grounds.

Grounds:

a. That under the law the respondents were required.
to have conducted Sull dressed enquiry before the
imposition of the major penalty, but the same is 1ot
the case as far as the appellant is considered and a

Jarce enquiry has been conducted, thus the appellgnt

~has not been treated in accordance with the law.

b. That the appellant has never beeyn associated with
the shame enquiry; neither has he been given the
Opportunity to defend himself #or his deferce
version has been considered Jor no reasons,

whatsoever, thus has been condempned as unheay.

]l.




6-

» Thxtt the appeilant is beresved of his Constitutional
ns(-‘cz & very batant and colourful manner.

H. That the respondents huve used their official
cutharity in a very fancifil and colourfid marmer,
whichis ogainst the principles of natural justice and
the lop ewanating from the commands Of the
Constitutior.

e. That tie appellant has never conmiitted any act of
Qanumissien or omission which may constifute any

oﬁ&nceundermry&zw - .

£ That the appellant is 7ipf employed anywhere in
these tmes bf economic crunch.

It is, therefore, very respectfully prayed that
on acceplance of “this appeal both the orders

mmpugned may very kindly be set aside: and the
appellant reinstated into service wit all back /
tonsequential benefits,

Any other relief deerned appropnaie in the
arcumstances and not specificall

Y prayed fbr may :
alse very kindly be granted.

Appellant

| Arif
Through Counsels

%wn
/KD% | /lw/‘/ U rddad Ul
—

2 Advocates. Swat

e ————
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- Hamfdulfuh H/C No. 1364
- VO Moahally Bak

Service Appeal No. 257/2016

MR.USMAN G}- IANI
District Auorn(.y

CAMP COURT QWAT
‘\‘“-\—_ :

|dte of Institution 17.03.201¢6-
Dlale of Decision - - 04.09.2018

hio Sdh:d Tehsil Magy District Swat.
. (Appellant)
VFRSUS

District Poljce Olhcu Swat and 2 others.

(Rcspondcnls)

MR. SHAMS UL HADI
MR. IMDAD ULL/\HE
Advocates -

For appellant.

-

For respondents

. MR AHMAD HASS/\N

' - MEMBER(F\LLUUV&)
MR. SUBHAN SHER CHAIRMAN o
. T E ‘i\ Py
JUDGMENT S

service ap;

involved therein,

2]

3.
DLPdIIanl He was ch ar

rcad with seclion ISAA/

and the appeljan, removed

ated 23.!2.2015. He

AHMAD HASSAN, MEMBER.
&\

This judgmunl 5!1

d” dispose of he ; Instant seryjce app(.dl as well as conneefy ff e ar

deal no, 499/70!6 Irlied Arif as similar- questian of law and factg are

. ! .
Arpumenty ofthe learned counsel for the parties heard ang record peruseqd.

FACTS

The briel fers are ,lhat the dppcﬂdnt Was serving as Heq| Constable in Palice

ged in a criminal cage registered undcr Section-9 CNSA

34PPC rcgzs[crLd vide. FIR no. 383 al PS Kanjy clalcd

‘.OIJ and on the strength of the same dxsuplmary broceedings weres initiated

from service v1dc. zmpue,ned order d




L p

preferred departmental appeal, which was rejected on 03.03.2016, hence, the instant

scrvice appeal on 17.03.2016.

~ ARGUMENTS
]

4. . Learned cour_'lscl for the appellant argued that upon registration of FIR, he

P Was proceeded departmentally and after finalization of proceedings major penalty of
. - dismissal from service was imposed on him vide impugned order dated 23.12.20 ] 5.

Enquiry proceedings were carried oul in 2 slipshod manner. Neither statements ol

t

Wilnesses were recqrded in his presence nor opportunity of cross examination Wiy
| .

aflorded 1o him. Opportunity of personal hearing was also denicd to him, Show
| :

v

l cause notice before imposition of penalty was nol served on the appcllamjas such he

[ was condemned unheard, -

3. Learned District Alloi'ncy argucd that all the codal formalities were

completed before imposition of penalty on the appellant. He requested that the

i mstant appeal be dismissed. e

A i

-CONCLUSION.

! _ A Serviee Ty
6. Scrutiny of récord revealed that after registration of FIR against the :1;)‘}3‘671‘2‘1’111"'r

i

enquiry proceedings were initiated against him by serving charge sheel and

statement of allegations. However: enquiry was not conducted in the mode and
i

. 1 . - . .
manner prescribed an Police Rules 1975, The enquiry ollicer was bound to recard
statement of witnesSes and extend opportunity of cross examination Lo the appellant,
However, no such opportunity was allorded to him. Show Cause notice was not

served on him befole awarding major penalty. Opportunity of personal hearing was

also denied to the appellant. There are humerous judgments of the Supreme Courts

that in case major penalty is to be awarded then proper enquiry as prescribed in the
r .

rules should in variably be conducted. The serious lacunac pointed out above were

=

S

SENEED.

S



i
B
i

i
1
K
g

nol procedural Iap§es but glaring illegalities eacli one was sufficient (o viliate the

entire enquiry ptocccdmgs It can be qqlc.ly mtmcd that oppor Lumly of fair trial and

due process were dcmed to the appcl!’mt as such he was conc]cmncd unhund

7. As a scquc! to above, we deem it propcr to sct aside the impugned orders r

dated 23.12.2015 and 03.03. 7016 and chrcct thc lesponclcnl -department 1o conduct

de-novo enquiry smct]y in accordancc W1lh law and for the purpose ol enquiry the
e

appcliant is treated as réinslalcd in service. Parlies are lef( (o bear (heir OWn Cosls. d

File be conmgncd to the record room,

- ///fwﬂ/ %M@/ )
. M 5&7/”)/{5 %/

oy s
o/ u@ﬁ/;/ /; bipts

e

ANNOUNCED

04.09.2018 _

i Dqteofoc_:ur' ’::cf Z/”D Q/)'c/ﬂﬂ

Number of T /ég -
Copying Vool /0 //“‘D o
Urgentee— . :)/ o o

Total o DD R
Name of Covs i0 oo @f_

e T F o
Date of Delives Vo ‘__/_::- 06
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L (A )/{/
QRDER /4 V- 7
unscl M Cim U:fd il Al

04.09.2018 Appcli'lam Arif in person '\lon;Dth his co
awas Mﬂn g} alongwith M. Usman (}ham: Districl
esent. Arguments heard

Alorney [of the respondents pres

1
. Advocale prtcscm. Mr. Kh
and record perused.

.j .
‘ Vide our detailcd judgment of today placed on file in connceled service
appeal noJ 25§7/2016 entitled «tamecdutiah —vs- Pistrict Police Officer Swal
ircumstances, pz\rkics are

s also dispdscd off. In the ©

and 2 others” thls appeal i
5 left to bcﬁr their own costs. F\\e be corisigned to the record room. ..
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- -4/ a—-f-"/' 3 { R
R, O CHARGESHEET .

S}!ed Ashﬁq Anwar, PSP Distrier Potice S3ihcer. Swai bei ing compelent authority,
';J 'hUP_\)d C.\-\a\%gjou' Constabie Arif N 20683 (Re-iostated in service ll}x the
Veparbwenal Evaruivy) as’P\was- ‘

narpose ol Genaowve

You Comwrited \-Peek]!omwﬁac-}/ac{s W‘f‘\lCM(S}?{(&\Q‘S’S misconduct on your part as dei“nc_'d
i R\JLLS'). c‘"}en{:@a\mf; Disciplinary Rules 1973 with amendments 2014 J[(lu Natification Na. JbSQ/Le"al .
daked ?J-OB-QOMo?Ilw General of Police, Khyber Pakhtunkhwa, Peshawar.

Yoz while posted o CP "7 ownship Police Starion Kanji
!&tbeka"ﬁm of3 concucted FIR ag .nn.s( one namely Musi: ag s/o Kaki Khan /o Mashicumai vide I"[I\S
N6 383 dated 20-08-20115 /s 5 EXP 9B CNSA/IS AA/34 PPC Palice Swtion I
Head ComstPle Hamid Ullah ™o, 1564 wnd Gl Sher No.
veiwpoked v Service fov the purpase of DLH()\L-UC]) arimental proceedings in complinnce wnth the
duda'meat\' of Yhe Honerable Service Tribunal Khyber Paklitunklivva i service wppenl Mo, 499721 )l(;,

Oabed. Oh-03NG. cwzjed{o#hs olﬁu. vide CPO Peshawar Memo: No. 3043/Leyal, rl 1ied fh-lﬂ 7(] ~_.S

You gre Yevefare, issued bhis charge sheet and statement ol ullepations. V

remained involv cd in

anll i connivance with

201/ Ex-serviceman, Yo have l‘)rl.-n'

2. By teasems of the abovc,/)ou appear 1o tm auilty of misconduct and n,nciucd yoursulf'v_

kalble bo e a{.Pm}&:ajspLuﬁLd i Rule-d of the Disciplinary Rules 1975,

3. You are. thercfore, rcqunrcd o submn ¥OUr written feply within two (02) days of '.hc-"’-f{ "
recex?\ @.S:“YUS Clmiuga Sheet to the L',nqunv officer. L "
4. Yeour wWotten "e?.j/ i any. should reach Yhe Enguiry Officer within the \;)LCI[ICd pc,rl(‘u[ o
L \'W\maw\ud.n t Sa\ be. ptcs\x.'vneA that you have no ée{unge&oqu& woaind in that case ex-parte action :ln !I
- follewd a:aemt% Nou -
S, Jdwmate 25\ wheunat‘jou degiredabe hieard in pexsowm oY ek,
& Asttement afatlegations is enclosed.

S (’Z/I A, J

l PRI ;.C/: "/0'—0111 -

AW




S - ?5'
DECIDRINARY ACTION. o

T S'ifd Ashiing Anwar, PSP District Pulice Olticer, Swat being competent authority,'ié of
’\Vx& D@MKMM he Constable Aril iNo, 2683 {Re-

instated in serviee Inv the purpase _of Dcenove

7
/ D_@Ylmw&a\. Evnauivy) lias rendered himsell” liable twabe procecded aguinst departmentlly as he hag

Oommiﬂed-\he.ﬁaﬂowma acts/omissions as defined in Rufe 2 (i) of Police Rules 1975 with amendments 2014
\;\cl,g_ [\b{, f,cghm\[\lo?;gsgyl.eﬂa\ duted 27082014 of the napector Genenl ol Pulice, Fishor lulshll!lli\h‘\\’ll,l
Pes'na,my as Pev Qrawmm\ Assembly of Khyber Pakhinnlkhwa Notification No, PA/Khyber Pakbtunkhwa/
B,ug Yol H/l(lﬁo)f dated 10/09/"0” and C.P.O. K.I I\ Peshuwar Memo: No. 3037-62/Legal, dated

winhen -

blAIE’\TLN'I OF ALLEGATIONS

Hrhas beei reported that he whllc posted 10 CP Township, Ianju committed the fo]lowmg
/acismhndm/aw qeess mlsconduct on his part as defined in Rules 2 (iii) of Police Rules 1975,

He wl le posted (o CP Township Police Station Kanju rumincd mvolvcd
ls“@'bsw a{a tencscted FIR against one naniely Mushtig-s/u Kaki Khan /o Mashkumai wdc FJl’
No. 383 dated 26082005 u/s 5 EXP 9B- CNSA/IS AA34 PPC Police Station Kanju in u)nnl\'ancc wn(h
He@d Qmmihl'b\e Hamid Ullah No. 1564 and Gul Slac: No. 201/Ex-serviceman. He has lJ(.(,n re- msmtu.l
m SQWH:Q{v( the furpose of Denove Deparvtmental pr neeedings in complinnce with the |ud[1m£:nlL ()f the
H@mvah\e%e\‘wce. Tubunal Khyber Palkhtunkhwa in service appeal No. 499/2016, dated 04d- 09 '7UJb '
meauihms office Vide CPQ Peshawar Memo: No. 3043/Leval, dated 05-10-2018. L

2 For e purpose of scrutinizing the conduct ol the said officer with Mumu: L() lhc :1b0v<.
a\leaa%ms *® lh\rt’s\ma‘twn Swarl s appotied as inguiry Orlicer, i

3. T'hcejmuy officer shall canduet proceedings in accordance with |31r>v15(om of F01|u" :
Rultes {975 avd shall provide reasonable opportunity of defense and heari ing to the accused Olfl(.fﬂ', record its :
F\MAW%&%,VAMM\»%W(UE ) days of the receipt of this order. recommendation us to pumshmcnl ar
e{-\iua{aqumvs\ead\aﬂ aamns’k[hc accused ottcer, S

4- The acensed officer shall join the proceedings on the date,

enqityy officex .

7

- 9/ . ./PA..i tated Gulkada the. 26_::{3_. 2018,

Copies ol above to:-

——

! . SP dnvestipation. Swat for initiating procecding against the accused thcu/Oﬂ"ual amcly

Cunsinbe Arilr Na. 2683 under Police Rules, 1973,

2 Consialile Arid No, 7(\.\'3

With the direction 1o :lppl.al before the Enquiry Officer on lie date, time and place f’\cd bv hg.

Ponjuny O1ee Yar the purpose ol enguirn peaceeding,

Bk
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Orflce of the lnspector Gen rai of Poluce R
Khyber Pakhtunkhwa, P shawar el

i - ___No. /é“s? /E&I dated Pcshawar the //J /12/2018

Té-i o '- -__.'I'he‘f- Dlstnct Polxce Oiﬁccr

o _' - Swat , Co e

Sub_]ect Y DENOVI: DEPA_RTMFNTAL BNQUIRY AGAINST
R MMIDULLAH NQG. 1564/2626 R

| LN R o oo . ) e . s . .Al . E :' , . -
! i Please refer to your‘oiﬁce letter No 22029/13 dated 06 12 2018 on the
sabJect c1ted above '- RETETUENE '

S ';, 2 .--": 3 [ Your good self belng competent authonty in the malter may proceed further :
iin the. l1ght of recormnendatlons of the enqmry officer, under mtnnatton to this. ofﬁce P

B R " Being’ 8- court mattcr thé\procecdmgs shall be ccmpleted w1thm the .-
hrmtauon penod to evoid further legal compllcatlons ' '

M ' i )
Al . o 2 WAZ)
) o ~ AssiStant Inspector Gereral of’Pohcc ‘
~Complaint & Enquiry
Khyber Pakhtunkhwa, -
Peshawar

o,
-

I No. .t mer
G oo Copyof abovelsforwarded for mformatxon fo::,
, — 1. The Reglona.l Pohce O,fﬁcer Malakand o L
EER 2 ThePSOtoIGP e P

(ASLAM N AWAZ)
Assistant Inspector GanﬂmLof_Bohce
Compimnt-&—Enqmry '
Khy .,rbe" Dakh*unl\hwx
Pcshawa: i




| , ' L . N
l FAval - '
’ (H~ l)l ]\
| i o . - ' .
: i oo n ]hl\ Order will dispose o7 PDenove Departenral eaguirey aprnst Flead
con o Constable - et ,l Hlah No. 1564 Ce-nstced ine o service for 1he urpose ol Deneug
C :,l:)C]Will‘l[1‘l\i‘l'llill enguiry ane allotied conshibalory No. 2626). Fe while posted as Naibh Coue

lthlleI f\|:l“|1|l.| c Vbl was alleged of gross nisconduet as he implicated an irmocent citizen

::n a case of hei woas nature. Mo in connivimee of Consiable Avil’ No, 2685 and Constable Ciul
i Sher No. 2()Ivi",'-:-+'.ctr'.'icu:'nm| placed 01 hand prenade. 1.2 K explosives. 19 fuses, 1 pistol
bore and 200 gm charas in the car ol*ane namely Mushtag s/o Kaki (Khan v/o Mashkamai mos] w0k
"him aresied throngh lacel Police of Police Saition Kanj. Acase FIR Ne. 287 dated 20-08-2015

h s Soap OB-CNSANISAASY PPC Police Station Fanjuowas thos regstered  againsl hin,

smetling toul o regulur sagiiey was eonducted against the delinguent. tlead Constable and

subscquently he was dismissed from serv ce vide this office O No. 216 Jued 234122205 e

i praved 1t he alongwith Constable Al and Constable Gl Sher unpacatad o imnneent

Citizen ina ke case.

Pakhtunklva i Service Appeal No. 23772914, duied 04-09-2018. reccivedd i this effice vide

CPO Peshawinr Memo: Na. 304 cgal Gored 031022018 the dismissed | led Constahle wag -
instatzd in service for the purpose of Denowve I?-cy..u'tmcnlal Enquiry. A such he was issued o

charge sheet and stalements of alicpations vide this nH.C(. No. O0/PA . dined 292102018 and &2

-

| . i complianee of Jucgment of the Honorable Ser e Fribunal Khylbaer
(nvestipation) Swat was appainted s Lnguiry )Hthr-lo conduct o regular cnquiry ugainst the
|

resinstated end Constable, The Enquiry Officer submitted his ndings and recommended i

the Head Constahle he resinstined in service with all backs henciils beeause the case could not he
proved in the cont againa the defingoent Tead Constible whin v saboquentty dee e as
accused inthe same case,
The Flead Constab ¢ vwis called in Orderty Room and heard in person. e r
case Bile was minutely perused and the delinquent oficer wag thoronghly intervicwed wheh M )
unfolded the sehole incident. Therefore, the wndersigned did notagree with tie recormmendatiom M
ol the Enquiry OFeer as he hind aot appled his judicial mind, Consequently, all concerned in the
case were called. They were heard in person. Ihomugh'ly interrogated. cross examined and their :’::’ ‘
stadements were cecorded. Y ‘ ' ya Eéb“"

The undersiened camie (o the conclusion thal a plot was Bached by FHead

Constable Frameed Hilah No. 1364 wim one Me, lehangiv, the brother 1 law ol the wriginal

decused Mushtag due o strained familv selitionship between the latier two, The [Head Corstable

furerTied Constable At No. 2683 and Constable Gul Shal Mo, A/ -servicean on

payment and provided (them a wooden erale containing 900 gm charas. 01 hand grenade, T.2kp

H =
P thp|~.'1.~;i\rcs. 16 Tases and 01 pistol 30 hare, Later on he mlormed IhL'. SHO ol Police Station
i : Kanau 1o arrest the 'icclrk‘cd Interestingly, i, Habily Ur Rahman and Fisor Khan who were

shown as \\’IIIILHHLS dgdmst original aceused Mushtaq i in (he case were pre-planned as the Cruiry
revesied 1h,ul Lhc Immu was first cousin of Head Cm';Slﬂblc Hameed Ulldh Noo 1584 while the

latier was aclose (riend of FC Arif, Marcover. they hoth admined in Tt of the vndersizinedd

’ Tl
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15364 and 1]

'/\III tn (I(_me i.‘.[“ll\[ .«Iush '1q Mrnuwu_ \\Ixus Haimeed Ullah, Aril and Gul Sher weere

dm]l ms (l n lhl\ L.IHL .|!lu hum_ tiu,l.llul s au'muls !hc 10 malibde.y Jdid not change (he
u..niw wum.w N vlluhlh Lll I alman’ dl‘ld Ni ...u) and as-such both ol them resiled in (he CoLig

Imm Leir test mnn) wamsl Ihmu,d Ullah cic,

' |Iu~. w!wlc case i a classic example of abuse of olice uniform el

L,\llLHl" \5 ml.mnn ol code nl umduu fora ]’t bee Officer. Implicating an inpocent individual i o

hClI]ﬁlI:i case h\' Police ﬁﬁlccm in conntvance o7 hig :cm[wu o teach hiny 2 lasson due o his

f.lmz]) issucs is not only |Umhh. bul also inhuman, His conduct is abhorable ar «d detrimental 1

disciprine, He could not be 1'c—ms;1'uiccl m seevice. Hence, in exercise of thee

/"
o

S THA Ty m ihi

undersipned wnder Rudes 2 (ii1) of Police Disciplinary Rules — 1075 _FSTed A shfag Anwar, i" f["l

Listrict Police Oflicer. Swul betng competznt authority, am constrained o apon awied b
* l =y

majar punishment ol dm:ms...al from service. L\ J
i
N 4
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Capy to:-
L. Diepury inspector General ol alice (Infernal Accountabiliiy with relerence 1o
g
CPO Peshawar fetter No, 2337/ k8, dated 17-10-2018 pleas. - 27,
2, Lastablishment Clerk ’
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: 1‘564 G"G Camtabic 'md Ex-Constable Arif No. 2683 for mmslatemcnt in scrvice.

chad Const’tblc Hameed Ullah No. 1564 and Constable Gul Qhe- No. 201/Ex-Serviceman placed 01 Hand
: Grcnﬂde 1.2 kg explosives, 16 fuses, D1 pistal 30 bore and 900 L.m charas in the Car of one namely Mushtaq
s/d Kaki Khan /o Mashkumai and got him arrested (hrough Iocd:l Police of 'S Kanju. A case FIR Na. 383

PS Kanju (now at District Shang(n), Head Constablcs Hnnuduliallh Nao. 1564, Constable Arif No. 2683 and

thoroughly intervicwed which unfolded the whale incident, ThcrL:fo[c. the DPO Swat did not agree with

1

o AT SAIUU snARn SWAT.
N Pli: HWI‘»-‘}.‘!JOL?I.-XS & Fax No, 946-924030()
. Email; dightalakandiyation.con

i

ORDER: f

This: order will dispose of appeals of Ex-Head Constable thumiduliah No,

: Brlcf facts of the case are that i:\-Conct!lble Arif N, 2683 in connivanee with Ex-

dated 20/08/2015 u/s S-Exp/9-BCNSA/1S-AA/34-PPC PS K;mju= was thus registered against him. Smelling

foul, a regular enquiry was conducted against the delinguent ofhce g i.e. ST Muhammad Siraj the then SHO

it was proved that they implicated an innocent citizen in g ﬂ&ke case. Suhsequently Head Constables
Hamidullah No. 1564 and Constable Arif No. 2683 were disnﬁ!’.scd from service vide DPO Swal. office
OB No. 216 dated 23/12/2015 and SU Muhammad Siraj was awinrded the punishment of reduction in pav

by three stages vide DPO Swat office OB Mo, 216 dated 23/ "/"0 15,

: i
Later on Head Constables Hamidullah Np. 1564 and Constable Arif No. 2683 filed
appeals in the court of Honorable Scrvice Tribinal, Khyber Pakhiunkhwa Peshawar. In compliance af.

Judgments of the Honorable Service Tribunal Khvber Pak_hturi‘.klnvn, Peshawar in Service Appeal No.

2572016, dated 04/09/2018 of HC Hamidullah No. (564 anjd Service Appcal Mo. 4992015 dared

- 04//09/2018 of Constable Arif No. 2683 both the dismissed officers were reinstated in service for the

purpose of Denovo Departmental Enquiry. P Investigation Swit was appointed s enquiry officer. The
enquiry officer submitted his findings and recommended that both the officers be reinstated in service with
all back benefits because the case.could not be proved in the Chunt against the delinquent officialy who ’
were subsequently declared as accused in the same case, Both the|officers were called in Orderly Room by

DPO Swal and heard in person. The case file was minutely pdrused and the delinquent officers were

the recommendation of the enquiry otticer as he did not appiy hls_;l\dlcml mind. Consegniantly all coneerned

wllig case were called. Theywagre heard in person. thoroughly| interrogated. cross examined and their

statements were reccrded. The DPO, Swat came to the concluRion that a plot was haiched by Hend

Constable Haimeed Uliah No. 1364 with one Mr. Jehangir brotheriin law of original accused Mushtaq due

to strained family relationship betwween the latter two. Tho Hl—..l(l Constable Hamid VDah furiher hired

Constable Arif No. 2683 and Constable Gui Shah No. ,'.‘01/Ex-$cr siceman on pavimen! and pmvldc‘.d them

a wooden crate containing 900 gm charas, 01 hand wrenade, 1.2 Hg explogives, 16 fuses ard 01 pistol 30
hare. Later on, Head Constable Hameed Ulleh informed the SHO \ﬁuhamnnd Siraj of Police Swtion Kanju

to arrest the accused. Intercstingly, Mr. Hahib Ur Raluman and \llcar Khan who were shown as wiiness

against original accused Mushtaq in the casc were pre-planned as tlhc enquiry revealed that the former was
first cousin of Head Constablc Hameed Ullah No. 1564 while tHe later was a close friend of FC Ant.
Morcaver, they both admitted in front of the DPQ. Swat that they had no knowledge of the incident but

.wer_e told by HC Hameed Ullah No. 1564 and FC Arif ta depose iagainsr Mushtaq. Morcover, when MC

Hameed Ullah, FC Arif and FC Gul Sher were challaned in this case after being declared as accused, the
Investigation Officer malafidely did not charge the earlier witness (Habib Ur Rabman and Nisar) and as

such both'of them resoled in the Court from their testimony against Arif cte. The whale case is classic

i
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~Lstumple of abuse of Police Uniform and extreme vialation «

“wete called in Orderly Room by the undersigned and their
e e

;’5:—" {rﬁll.l ’ )

vavrarm—

f code of conduct for a Police Officers,

Imiplicating an innocent individual in a heinous case by Police Qfficers in connivance with his relatives to

teach hitn a esson due to his family issues.is not orJy ignoble but also inhuman. Their conduct is abhor-

able and detrimental to discipline. They could not be re-insta
Constable Hamidullah No. 1564 and Constable Arit No. 2682 wd

and vogue in nature. All the opportunities of self defense and

{ Both, Ex-Head Constable Hamidullah N

ed in service. Hence, they both ic Head

re again dismissed from service vide DPO,

. Swat office OB No. 01 dated 01/01/2019. The allégalions leveled in the Departmental appeuls are baseless

hearing were provided 1o the delinquent’

- officers but they failed to stratify the DPQ), Swat regurding the serious alicgations.

0. 1564/2626 and Constable Arif No. 2683

ase was thoroughly perused, To further

scrutinize the case, SP Investigation Swal and Addl: SP Swat w
"‘-—-—____
L

- —
ere nominated to conduct denove enquiry

“imo the matter and submit findings repert vide this office order No. 3982-84/C, dated 27/03/2019. The

enquiry officer afier conducting proper denovo enquiry into the 1

it

1atier submitted hig finding repart vide SP

Investigation Swat Memo: No. 3440/C-Celi, dated 15/05/2019
— ——————

vherein he recommended that though the

charges against both the officers i.e Ex-Head Constables Hamidu
P —

lzh No. 1564/2626 and Ex-Constable Arif

No. 2683 could not be proved in the court and they were acquitt

td but they t.¢ ST Mohammad Siraj, Head

"Constable T k—hmldullah No. 1364/2626 und Constable Arif No
—— e

2683 are wholly solely responsible _lor

-registration of fake case vide FIR No. 383 dated 20/08/2015 u/s SEXp/9-BCNSA/1S-AA/34-PPC PS Kanju, ‘

ed by DPO Swat whercin he haslismisscd

\
District Swal gTheretorc I'the Undersigned uphold the order passé
Head d Censtable Hamidullah No, . 156872626 and Constable Arif

hcr\.bv rejected. Morcover, the punishment of reduction in pay b

No. 2683 [rom seevice, Their appeals are
v three (3) stages awarded by DPO Swat

“vide OB No. 216 dated 23/12/2015 to S1 Muhammad Siraj is here

with iminediate effeet as the delinguent officers are equally rcs

.deadvo enqum

nvestigation Swat.

Order announced.

Dated_' S =064 om.

e a® e
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Copy of ubove is fofdstded (o the:-

O_:KNO' 78 .
/7813

Worthy Inspector General” of Police,

<. //”/aﬁ,q

‘:1. li‘:‘:{f‘k !

:by converted into dismissal fom Ser\lx.t.

onsible for such’ illegal net as pro\ ed in

£ ,D) PSP~
Regonal Police € ﬂ’n.er ~

Inknad. at Saidy Skard Swatx
H\[\I""*\‘tql" :

s

Khyber Pakhtunkhven Peshawar with

reference to AIG/ Complaint & Bnquiry] CPO Peshawar Memo: No. )éS?/E&i

dated 10/12/2018. No 5750/C-Cell dated 2712/201§ (addressed o DPO Swat) and

No. 325/C-Cell dated 18/01/2019 {addressed o DPO Sh
District Police Officer, Swat for informati

~ 'to bigs office Memo: No. 1033/Legal, da
© 26/02/2019. Service Rolls and Fauji Mis
No. 1564/2626 and Ex-Constable Arif No

3.+ 8P Investigation Swal with rch.re:nce to hi
© 15/05/2019.

4. District Police Officer Shangla for informa

4 DAONSANANAALAAST 33§ N AR AN

angla)
ion and necessary action with reference
ed 21/01/2019 and No. 3411/E, Jated

sals of Ex-Head Constable Hamiduliak

{2683 containing complete enquiry files
are returned herewith for record in your oft'lce.

office Memo: No. 3440/C-Cell, dated

ation and necessury action.
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' | | : ““':::‘.'frtra':?,;:;',;hw
£ - Hameed Ullah S/0 Khan Zada, -
CE o © Piary N, .
f - 'R/o Sakhra Tehsil Matta, Swat, A ™ o
‘ - Ex-Head Constable No. 2626, D‘“‘”‘lw-—(z-i?é.uﬁf o
\ Police Line Kabal Swat e Appellant \
Versus |
1. District Police Officer,
Swat.
2. Deputy Inspector General
' of Police, Malakand Region,
at Saidu Sharif Swat. -
3. Provincial Police Officer, j [ |
KP, Peshawar .............. P Respondents
P> <C=>DL=>B=> )
APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974 -
!.
i ‘“‘””’”‘“MWAGAINST OB. NO. 01 DATED 01-01-2019 OF R. NO.
l o
£R‘a 01 WHEREBY. APPELLANT WAS DISMISSED FROM :
/” >7 'SERVICE OR OFFICE. ORDER NO 6572 75 / £ DATED
: 14» 06-2019  OF R. MO. -02 WI*;LRE:’:B‘{ HIS
DEPARTMENTAL APPEAL \NAS REJECTED FCR MNO
"LEGAL REASON: A" "*"“;‘_’_‘3"{“5 -
 ¢:><=>€:><:>¢::><:><:.'><=><:>
Respectfuliv-Sheweth;
: . ‘%rmm F
' ' Peshawar ‘{
| 1. That facts and grounds of the subject matter has .been Fuily
narrated in the S.A, No. 257/16 dated, 17-03-2016 and in the
judgment dated 04-09-2018 of the Hon'ble Tribunai and need not ;?;.
to again repeat the same. (Copy as annex “A”)




108.08.2019 ~ Counsel for the appeliant presert.

Contends that in pursuance to the judgment of this TrHeRaT
passed in service appeal No. 257/2016 denovo enqmry was
conducted .by'the department. In the enquiry .report it waé
recommended that as allegations against the appellant were not
proved, he was entitled to all back benefits. Despite the competent
authority withput providing cdgént reésons awarded major
punishment of dismissal from service to the appéllant. Similarly, his

departmental appeal was also rejected.

In view of arguments of learned counsel and available
record, instant appeal is admitted for regular hearing. The appeliant:
8 8//? : is directed to deposit security and process fee within 10 days. .

Thereafter, notices be issued to the respondents. To come ub for

N

written reply/comments on 16.09.2019 before S.B

Chairman

_vfcg_//i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR, .57

Service Appeal No. 932/2019

" Arif S$/O Muhammad Jan R/O Harkal Dargai District Malakand (Ex- Constable

' N0.2683) Police Station Shamozai, Swat

........... Appellant
VERSUS
1. District Police Officer Swat.
2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
......... Respondcnts
INDEX
- E8No: |7 Deseriptivn of Documents Anncsure | Page
1 - Para-wise Comments - 13
2 Affidavit . 4
. - R 3. 3 Authority Letter T - 5
4 Copy of reply “A” , é_7
3 5 | - Copy of order of respondent No.Q1 S eBY % _ 37
r o . 6 Copy of order of respondent No.02 ' 10—/ [
71 H . o ] - vt
' ' 7 | Copy of statement of Ins;ﬁ Wahab
| 8 Copy of enquiry %)011
J Lo v . = ' , District Police Officer, Swat
i ' (Respendent No. 01)
i .




I_E_EFORF; TIHE KﬁYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR,

Service Appeal No. 932/2019

Al‘lf b/O Muhammad Jan R/O Harkal Dargai DlStl‘lCi Malakand (Ex- Constable

No.2683) Police Station Shamozai, Swat

........... Appellant
VERSUS
1. District Police Officer Swat.
2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
" 3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
......... Respondents

PARAWISE REPLY BY RESPONDENTS

‘Respectfully Shewith,

1{6"\\\ 1.l ”

ﬂil ©° PRELIMINARY OBJECTIONS
¥

That the appeal is badly barred by Law & limitation.

That the appellant has got no Cause of action and locus standi to file the

' presént appeal.

. That the appeal is bad due to misjoinder and nonjoinder of necessary parties.

That the éppellant has not come to the Tribunal with clean hands.

That the instant appeal is not maintainable in its present form.

That the appellant has concealed the materiél facts from this Hon’ble

Tribunal.
That the appellant has not filed deparimental appeal before the respondent

No.02 within time limit.

Pértains'. to record of service appeal No0.499/16 wherein . respondents
department had submitted comprehensive reply to the service appeal of

app’éllant. Copy of reply is enclosed as annexure “A”.

: Pertains to record of honorable Tribunal. The directions of honorable Tribunal

have been complied with in accordance with law/rules.

Pertains to record. The appellant was re instated for denovo enquiry and all
opportunitics of fair defense etc were provided to the appellant in accordance

With law/rules.

-Pertains to record, hence needs no comments.

: Incorrect The reply of appellant was found unsatisfactory and enqmry ofﬁcu .

was appointed to probe into the matter.




6. Inéorrccf. Eﬁquiry Officer has referred criminal case which has no effect on
‘de;-)an'méntal probe as per ruling of apex Court. Furthermorg, competent
authorities are not bound to follow the remarks/findings of enquiry officer.
Orders of respondents are well reasoned, speaking and based on facts. Copies

enclosed as annexure “B” and “C”.

7. Incorrect. District Police Officer is competent authority under the rules to
award punishment after conducting of departmental enquiry against the

A appellant through enquiry officer.

- 8. Incorrect. Orders of respondents are well reasoned, speaking and based on
facts. Appellant with others officials have planted a fake criminal case against
imibcent person by abusing Folice uniform and violating code of conduct and
the same fact was dig out during course of investigation. He was challaned to
criminal Court for facing trial but got acquitted on technical grounds, which

doeg"%iffect the departmental proceedings in any way. -

‘9. Pertains to record. Order of respondent No.02 is speaking, well reasoned and

justified under the rules.

o ‘GROUNDS:

a. Incorrect. The performance of appellant during service was not fully

mé : L  satisfactory.
I ’ -
H

b. Incorrect. Being a Police officer he is duty bound to perform his duty in all
situation. Those Police official who had wilfully decamped from official duty
‘had been dealt departmentally.

é. Correct to the extent that in denovo enquiry, the enquiry officer (SP
Investigation) has recorded statement of material witness namely Fazal
Wahab Inspector (Investigating Officer of case FIR No.383 dated 20/08/2015
u/s ‘5 Exp, 9B-CNSA, 15AA/34 Police Station Kanju) in the presence of
appellant and the actual facts regarding abuse of Police uniform, extreme -
violation of code of conduct and implicating of innocent individuals in a

héi'nous case by the appellant and his colleagues have been fully established

vide laét_ third para of finding report. Copy of statement of Inspector Wahab

and finding report of Enquiry Officer are enclosed as annexure “D” and “E”.

d. Incorrect. There is no need of issuing of Show Cause Notice to the appellant
under the rule. As explained in para “C”, competent authority did not agree
with last para of enquiry finding and has based his speaking order in the last

lliird para of enquiry report and statement of investigating officer.




e. Incorrect. The competent authority has awarded appropriate punishment to the
aﬁpel]ant in the light of proved serious nature charges during enquiry and
' bérsona_i satiéfacti(_)n. Furthermore, the respondents have no malafide intention

lQI; érudges towards the appellant and the whole departmental proceedings was

" carried out in accordance with facts and rules.

f. Incorrect. The criminal and departmental proceedings are separate in nature.
i In criminal investigation the appellant and his colleagures found responsible
37 T ‘ ‘ for the charges and they were challaned to court in the light of evidence but
F'“ ' during trial the witnesses retracted from their statements and the accused
| " aﬁpellaﬁt was acquitted‘ on technical grounds which does not affect the
departmental proceedings wherein the charges of abuse of Police uniform,
extreme violation of code of conduct and implicating of innocent pérsons in
‘ 'fake case were fully established.
- PRAYER: | '

fimstances, it is humbMwagayed that

K ' . Keeping in view the above facts and c¢jz

S T, N gt -

District Police Officer Swa
(Respondent No. 01)

I ' - o (Respondent No. 2)

l‘V"‘ "‘:’, ,
Provincial Police officer, -

- Khyber Pakhtunkhwa, Peshawar
(Respondent No. 03)

©,



‘_ , '.f «" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. @
Service Appeal No. 932/2019

- Arif $/0 Muhammad Jan R/O Harkal Dargal District Maldkand (Ex- Constable jj - |

1.
} No 2683) Police Statlon Shamozai, Swat _ %M
reenes Appe:llan’t L
VERSUS
{g{i' o L Dlstuct Police Officer Swat. . -
[i - 2. Deputy Inspector General of Police, Malakand at Saidu Shdnf Swat -
: i C 3 Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
SR Respondents =~~~ - *1‘
e ' C aﬁ.:
AFFiDAVIT Z ;‘!?'!
We, thé above respondents do hereby solemfily affirm on oath and declare that We
contmt% of the dppcal are correct/true to the best of our knowledge/ bellef and nothmg, hfis
e been kcpl secret from the honorable Tribunal. i
1stric 0 NG wat o
(Respondents No.01) - 'l
F
i Regional PofR\ O cer,
j : o o DeplityEns pectd e Gyt of Police

Malal Region -
. (Respondents No.02)

. -~ .
: P‘rovi,rrlcial-' Police Officer
Khyber Pakhtunkhwa Peshawar
¢ (Respondents No.03) -




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR @
Service Appeal No. 932/2019

Arif S/O Muhammad Jan R/O Harkal Dargai District Malakand (Ex- Constable
No. 2683) Pohce Station Shamozai, Swat

........... Appellant

VERSUS

1 Dlstrlct Pohce Officer Swat,

[t

Deputy Inspector General of Police, Malakand at Saidu Sharif Swal

3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar

......... Respondents

reply etc in connection with titled Service Appea

District Police Officer Swat™
(Respondent No. 01)

Provincial Police officer,
Khyber Pakhtunkhwa, Peshawar
(Respondent No. 03)
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EHE KHYBER d-"AKFh TUNKHWA, ¢ SERVICE EREBUNAE. PESHAWAR

neivice Appeal No. 499/201‘6.

m’ i« Constable No. 2683, Police Station Kanju, District Swat
et (Appeliant)
VERSUS
o Frovincial Police Ofﬁi:er, Khyber Pakhtﬁnkhwa, Peshawar B .
Regional Police Officer, Malakand Region at Saidu Sharif, Swat

G Districi Police Officer, Swat

v (RESpONdents)

WIRE O IE‘:\,’!EN?S ON BEHALF OF RESPONDENTS

inary Objections:-

E Tha{ the:Service Appealis time barred.

That the appeai is bad due to misjoinder and non-joinder of necessary parties.
'I-:-. ‘ That the apge!:aniz has got no cause of action.
1 that the appellant is estoppad due 10 his own conduct.

I ; : o B tthe arpetlant has Loncpaled material facts from this August TrlLuna!

comiments.

. : . Ihcoirect. Tﬁe' appeilant in collaboration with SHO anﬂ 2 other offnc:als planned to
m:pllmte an innocent Taxi driver namely Mushtaq, but during mvegtlgatton it transpired
| in the said FIR; that the Taxi driver was innocent and the appellant alongwith others were
the veal culprits, by planted a fake recovery due to personal enmity of one of accused.
therefore -the appellant being guilty of misconduct was dismissed from service after
s,;_}s'o-zfe:‘; guilty in Enquiry agafnst him. ‘ .

e appellant falsely implicated an innocent Taxi driver and committec Bross

|

| : .

-t Parz Mo, 01 pertains to the Service record of the appellant, therefore needs no
in. Zwone

o .rmsconduci: as well as criminal act, and thereby bringing a bed name for the entire force.

v, ;‘r:c':;rre'.-r_; i Proper ’depar‘cmehtai was conducted against the appellant. vide copy of charge
sheet, statement of allegation Finding Report and Enquiry papers as Annex- “A’, ”B” "F"

and D" rospertwely

"V facorrect. The appe{lant fabricated, conspired d!"(' falsely lmphcate(l an innocent Taxi
‘(5% iver in 3 fake cnmmal case. Thereiore ha was nominated as principal accused and
Ot ed {o jail. Depart; nmtai enduity was conducled against him dnd he was proven

i

puibey m a‘lagac-on 5/ -,har;ms leveled apain st lum

R T

T




i Comrec T tmﬁ extent that nis departmf:ntai appeal was turned down by respondent No.

2 heing devoid of mer its. Thn restis demed

Wi rhe appeliant has hot no cause of action to file instant appeat:

incorrect. Proper departmental enquiry was conducted against the appeliant. He has

Yeein treated in accordance with law and rules applicableto him.

L. Tho appeliant was assocuated with dep

1 Incoivec
e enqunry officer. The appellant being gull{y of

submitted his statement to th

criminal act couldn’t prociuce any s_ubstantwe coant and mater|a1

- misconduct and

N

midence 1o, defend himself.

eorrech.

No legal or constitutional right of

bereaved.

-

o mcorrect The appellant has been treated in |

natural justice and 1o provision of constitution h

4

was an offender who committed an offence and misconduct.

) - © s - incorrect. The appellant committed a criminal offence and

was proven guilty during enguiry.

t N comimel

i view of the above comments on facts and grounds it is very humbly

annellant may be dismissed with costs.

Armeal oy the appe

o T3
o< // . i et »
Pm\nnmal Pelice O'fflrer,
Az

Khyber Pakhturkhwa, Peshaw&;,.
{Respondent. Neo. 01} o

‘ Reguonai Pohca-()fﬁcen,, j
Mialakand Region at Saldu Shartf Swat

. y(Respondent No. 2
|\

k)

- . 2\\ ;\‘\‘_\ &, 1 » .
| Dl’ Lrict. P,efilce Officer, 5wat _
\ (ie\ecgundnnt No! 93) -

./
#

7
v

ﬂm%@% | @

artmental proceedings. He also -

£ the appellant has been infringed of

accordance with law. No principle of

ave been violated. The appellant

gross misconduct who

prayed that
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ORDER

.

‘This order will dispose of Denove Departmental enquiry against' Head

Constable Ilamccd Ullah No. 1564 (re-instated in service for the purpose of Denove
Dupculmuntal enquiry and allotted constabulary No. 2626). He while posted as Naib Court
Judicial Magistrate Matta was alleged of gross misconduct as he implicated an innocent citizen
in a case of heinous nature. He in connivance of Constable Arif No. 2683 and Coustable Gul
Sher No. 201/Ex-serviceman -placed 01 hand grenade, 1.2 kg explosives, 16 fuses, 01 pistol 30
bore and 900 gm charas in the car of one namely Mushtaq s/o Kaki Khan 1/0 M-ashllmmai and got
him arrested throﬁgh local Police of Police Station Kanju. A case FIR No. 383 dated 20-08-2015
w/s 5hxp 9B-CNSA/ISAA/34 PPC Police Station Kanju was thus registered against him.
Smelling foul, a regular enquiry was conducted agamst the delinquent Head Constable and
subsequently he was dismissed from service vide this office OB No. 216 datud 23-12-2015 after
it was proved that he alongwith Constable Arif and (‘onstablc Gul Sher implicated an innocent
citizen in a fake case. ‘
| In compliance. of Judgment ot the Honorable Seryiée Tribunal Khyber
Pakhtunkhwa in Service Appeal No. 257/2016, dated 04-09—2018 received in this office vide
CPO Peshawar Memo: No. 3041/Legal dated 05-10-2018, the dismissed Head Constable was re- \
mstcttcd in service for the purpose of Denove Departmental Enquiry. As such he was 1ssucd a
charge sheet and statements of allegations vide this office No. 90/PA, dated 29-10-2018 and SP
(Investigation) Swat was appointed as Enquiry Officer to conduct a 1egular enquiry against the

je-instated Head Constable. The Enquiry Officer submitted his findings and recommended that

the Ulead Constable be re-instated in service with all backs benefits because the case could not be l .
proved in the court against the delinquent Head Constable who was subsequently declared as
accused in the same case. _

“The Head Constable was called in Orderly Room and heard in person. The
case lile was minutely perused and the delinquent officer was thoroughly “interviewed which
unfolded the whole incident. Therefore, the undersigned did not agree with the recommendation
of the Enquiry Officer as he had not applied his judicial mind. Consequently, all concerned in the
case were called. They were heard in person, thoroughly interrogated, cross examined and their
statements were recorded. ‘

The undersigned came to the conclusion that a plot was hatched by Head
. Constable Hameed Ullah No. 1564 with one Mr. Jehangir, the brother in law of the original
accusud Mushtaq due to %tlamed family relationship between the latter two. The Head Constqbk
i‘urthcr hired Constable Arif No. 2683 and Constable Gul Shah No. 201/Ex-serviceman on
payment and provided them a wooden crate containing 900 gm charas. 01 hand grenade, 1.2kg

explosives, 16 tuses and 01 pistol 30 bore. Later on he informed the SHO of Police Station '

Kanju to cmu;i the accused. Interestingly, Mr. Habib Ur Rahman and Nigar Khan who were
shown as witnesses against original au,used Mushtaq in the case were pre-planned as the enquiry

‘revealed that the former was first cousin of Head Commb‘c Haraced Ullah No. 1564 while the

DI

titter was a close friend of FC Arif. Moreover, they both admitted in {ront ol the undersigned




» .

- fi?'.;‘.’t they had no 1<116»vledge of the incident but were told by HC Hameed Ullah No. 1564 and FC

Arif 10 depose against Mushiaq. Moteover, when' Hameed. Ullah, Arif and Gul'Shér were
challaned in this case after being declared as accuseds, the I0 malifidely did not change the
. earlier \_'vitne'sses (Habibfur-Rallma'rl and Nisar) and as such both of them resiled in the couﬁ ‘
r from their testimony against Hameed Ullah etc. _
This whole case is a classic example of abuse of Police uniform and
extreme violation of code of conduct for a Police Officer. Implicating an innocent individual in a
heinous case by Police Officers in connivance of his relatives to teach him a lesson due t‘o his'
tamily issues is not only ignoble but also inhuman. His conduct is abhorable and detrimental to
discipline. He could not be re-instated in service. Hencé, in exercise of the powers vested in the
undersigned under Rules 2 (iii) of Police Disciplinary Rules — 1975, I Syed Ashfaq Anwar, PSP,
_I)isﬁ’ict .l"()lice Officer, Swat being competent authority, am constrained to again award him

major punishment of dismissal from service.

‘Order announced.

o

/

District Police Officer
Swat

0.8 No. C/.
Dared: O - &/ - RE /'5

Copy to:- e

L. _. ‘Deputy Inspector General of Police (Internal Accglintability) with refer.enc-

* CPO Peshawar letter No. 1357/E&L, dated 17-10-;

2. Establishment Clerk |
- oSt

018 please.

(O]

N For nccessary action, please.

District Police ONICeru,,
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ORDER:

This order will dispase of appesls of Ex-Head Constable Famiduliah Ne.
156¢ 6’6 Constable 'md Ex-Constable Arif No. 2683 for mmsmtemcut in scrvice,

Brief facts of the case are that E:\-Comt!uble Arif No. 2683 in connivance with Ex-
Head C,Lmshble FHameed Ullah No. 1564 and Constable Gul ‘hd. No. 201/Ex-Serviceman placed 01 Hand
Grenade; 1.2 kg explosives, 16 fuses, D1 pistal 30 bere and 900 gm charas in the Car of one namely Mushiag
s/o Kaki Khan /o Mashkumai and got him arrested throtigh lodl Police of PS Kanju. A case FIR Na. 383
>dated 20/08/2015 u/s S-Exp/9-BCNSA/15-AA/34-PPC PS K:m)uI was thus registered against him. Smelling
foul, a regular enquiry was conducted against the delinquent ofn%crs i.e. ST Muhammad Siraj the then SHO
PS Kanju (now at District Shang!n), Head Constables Hamidullah No. 1364, Constahle Arif No. 2683 and
it was proved that they implicated an innocent citizen in a fike case. Suhsequently Fead Constables
Hamidullah No 1564 and Constable Arif No. 2683 were dlSn111L<\.d from service vide DPO Swal. office
OB No. 216 dated 23/12/2015 and S| Muhammad Siraj was awurded the punishment of reduction in pav
by three stages vide DPO Swat office OB Mo, 216 dated 23/1 22015,

Later on Head Constables Hamidullah Nio. 1564 and Constable Arif No. 2683 [iled

appeals in the court of Honorable Scrvice Tribunal. KChyber Pakhtunkhwa Peshawar, In compliance of .

Judgrents of the Honorable Service Tribunal Khvber Pakhlm{khwn, Peshawar in Service Appeal No.

: 2372016, dated 04/09/2018 of HC Hamidullah No. 1564 anfd Service Appeal Mo, 49972016 dared

i + 040972018 af Constable Arif No. 2683 bath the dismissed offizers were reinstated in service for the

nurpose of Denovo Departmental Enquiry. SP Investigation Swht was appointed a5 eaquiny officer. The

chquiry officer submitted his findings and recommended that bot!k the officers be reinstated in service with

all back benefits because the case.could not be proved in the Churt against the delinquent officials who

were subsequently declared as accused in the same case. Both the|officers were called in Orderly Room by

DPO Swat and heard in person. The case file was minutely perused and the delinquent officers were
thoroughly interviewed which unfolded the whale incident. Therefore, the DPO Swat did nnl agree with
the recommendation of the enquiry officer as he did notappiv his |L‘ld|c1al mind. Conscguantiv all coneerncd
in the case were called. They were heard in person, thorou;_.hlyl infelrogated. cross examined and their
: statements were recorded. The DPO, Swat came to the conchulsion that a plot wae katched by Hend
Constable Hameed Ullah No. 1564 with one Mr. Tehargir blothcr in law af original accused Mushtag die
to strained family relationship between the latter fwe, Thc' Head Constable Hamid Yllah further hired
Constable Arif No. 2683 and Constable Guf Shak No. 2UI/Ex-.‘Scrvxccmnn on pavment and providéd them
a \k'oddan'cmtc containing 200 gm charas, 01 hand vrenade, 1 !lQ explogives, 16 fuses apd 0 pistal 30
hare. Later on, Head Congtable Hameed Ullah informed the SHO \nuhammad Siraj of Pulice Suation Kanju
fa arrest the accused. Inferestingly, Mr, Hahib Ur Rahman and \Ilcar Khan who swere shown as wiiness
| . against original accused Mushtaq in the casc were pre-planned as thc enquiry revealed that the former was
. first cousin of Head Constablc Hamecd Ullah Na. 1564 while iHe later was 3 close friend of FC Arif.
j - Moreaver, they both admitted in front of the DPO. Swat that they had no knowledge of the incident but

: “were told by HC Homeed Ullah No, 1564 and FC Arif to depose against Mushiag. Morcover, when MG :

Hameed Ullah, FC Arif and FC Gul Sher were challaned in this cise after being declared as accused, thc ’

i

|

fnvestigation Officer malafidely did nol charge the erlier witnese (Habib Ur Rahman and Nisar) and as

such both'of them resoled in the Court from their restimony against Arif cte. The whale case is classic

\
. . [ ST
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o urnple of dblhc of Police Uniform and extreme violation <

[mplicating an innocent individual in a heinaus case by Palice (
teach him a lesson due to his family issues.is nat only ignoble

- able and detrimenta! 10 discipline. They could not be re-insta
Constable Hamidullah No. 1564 and Constable Arif No, 2632 we

:’1—" {\G‘II

of code of conduct for a Police Officers.
Dfficers in connivance with his relatives to
but 2150 inhuman, Their conduct is abhar-
ed in service. Hence, they both i.e Head

re again dismissed from service vide DPO,

Swat office OB No. 0} dated 01/01/2019. The allegations leveled in the Depurtmental appeals are baseless

and vogue in nature. All the opportunities of self defense and

, officers but they failed to stratify the DPQ, Swat regarding the s

? Te T Both, Ex-Head Constable Hamidullah

rrious alfcgations,

0. 1564/2626 and Canstable Arif No. 2683

were called in Orderly Room by the undersigiied and their case wag thoroughly perused, To further

scrutinize the case, SP Investipation Swal and Addl: SP Swat were nominated to conduct denove enquiry

“imo the matter and submit findings report vide this office oﬁr No. 3982-84/C, dated 37/03/2019

. The

hearing were provided 1o the delinquent’

‘ : cnquuv officer after canducting proper denovo enquiry Into the n

1atier subnitied his finding repert vide SP

} Inu.stladhon owat Memo: No. 3440/C-Cz[T. dated 15105/’(119

H N.......—--"f " . s
’ P chaTEES dgainst both the officers i.e Ex-Hend ¢ onstables Hanndu lah No. 1564/2626 and Ex-Constable Arif

- No. 2683 could not be proved in the court and they were acquin
Constable Hamidullah No. 156¢/2626 and Constable Arif No

v

vherein he recommended 1hat though the

:d but they i.e SI Mulammad Siraj, Head

2683 are wholly solely respansible for

-registration of fuke case vide FIR No. 383 dated 20/08/2015 uis 5-EXp/9-BCNSA/15-AA34-PPC PS Kanju,

District Swut. Therefore, T the Undersngncd uvhoid the order posse

’ ; ' Head Consldble Hamldullm Na. 1564726; <0 and Constahle ArifiN

.
‘ _ lthUv rejected. Morcover, the punishment of reduction in pay b

d by DPO Swat whercin he has'clismissu_:d

0. 2683 [rom service, Their appeals are

—

oy three (3) stages awarded by DPO Swal

vide OB No. 216 dated 23/12/2015 to §1 Muhammad Siraj is herk

o with immediate effect as the delinguent officers are equally resp
| .denavo engiing

hvesbigation Swat.

Order announced.
s
Y
No. 657175 T,

Dated /LZ ’_Oé 2019, ‘;.Jlf.‘-"‘n':.—.( BT

/
Copy of nbove is fo
’g <, . .
C? - N 78 ). Worthy Inspector General” of Police,
/7 é/ ; reference to AIG/ Complaint & Enquiry

; A . “dated 10/12/2018. No 5750/C-Cell dated 2
: - N0.325/C.Cell dated 18/01/20190 {addres:

LTS -

AL
iled LI?J the:-

o

. ' . to his office Memo: No. [(33/Legal, da
o C . 360272019, Service Rolls and Fauji Mis
; L . No. 1564/2626 and fEx-Constqbie Arif No.

3. 8P [nvestigation Swat with reh.rcncc to hi
: 15/09/'7010

4. District Police Officer Shangla for informa

Ph A RANSAANSALANAS 44 €A ALS AN S

District Police Officer, Swat forinformad;

are returned herewith for record in your olt'ice

cby converted into dismissal from service

onsible for such illegal ner qe proved in

. RAETD), PSP
Regl nal Police ( H'Lcr

[alaknnd, ut Sajdu byarzt Swat
l“lﬂ Mi\\rqql

Khyber Pakhtunkhwa Peshawar with
CPO Peshawar Mema: No. 16‘157,’E&I
71272018 (addressed ld_DF‘O Swat) and
ed to DPO Shangla) ‘

ion and necessary action with reference
ed 21/01/2019 and No. 34) 1/, Jated
als of Ex-Head Constable Hamidullak
2083 containing complete enquiry fi f'le<

office Memo: No, 3440/C-Ceill, dat.’ed
ion and necessary action.
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A

' BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR
S.-A. No. 932 /2019

Arif i Versus - D.P.O & Another

REPLICATION

Respectfully Sheweth,

Preliminary Objections:

All the 07 preliminary objections are illegal and incorrect. .
No reason in support of the same is ever given as to why the
appeal is barred by law and limitation, appellant has no cause of
action "alnd locys standi, necessary parties are not impleaded, he
has not comé to the hon’ble Tribunal with clean hands, the appeal
is not maintainable, concealment of material facts and not filing’ of

- departmental appeal within time.

ON FACTS

1-4. These paras of the appeal are not replied by the r-espond'ents and

the same were termed to record of service.

5. Not correct. The para of .the appeal is correct regarding

 submission of reply to the Charge Sheet, denying the aliegations
and no one deposed against appellantlasfor as sténda(d of
satisfaction is concerned, law has not made any standard for
satisfaction, despite the fact that Inquiry Officer reborteq the
matter in categorica.I manner that none of the chargé was proved -
against appellant. He was found innocent and recommended for
reinstatement in service with all back benefits.

6. As above. And when the Inquiry Officer exonerated ap-peliaﬂt from_
- the baseless charges, then the authority was legally bound to

reinstate him in service with all back benefits.




7.

Not correct. The para of the appeal is correct. This para was not
replied by the resport'dent‘s'in‘ accordance with thé para of éppeai,
wherein AIG Complaint & Enquiry beshayvar directed R. Nc¢. 03 to
follow the recommeéndation of Investigation Offiéer in letter and

spirit under intimation to his office.

. Totally false and absolutely incorrect as and when authority

deviates from the recommendation of Inquiry Officer then in such
situation the authority was legally bound to serve appellant with
Show Cause Notice by giving reasons of deviation but in the case

in hand, the law was not followed in letter and spirit.

When appellant was acquitted from the baseless charges on
any ground on the same allegation leveled. against him in the
Charge- Sheet etc, then there was no need, under the law, to

again dismiss him from service.

. Needs no comments. Order of R. No. 02 is in total disregard of law

and rules.

GROUNDS:

a

.. Not correct. The para of the reply is without proof.

. Not correct. Appellant not decamped from official duty during

militancy.

. Admitted correct by the respondents regarding exoneration of

appellant from the baseless charges and recommendations for
reinstatement in service with all back benefits by the Inquiry
Officer. Rest of the para is incorrect. Such version should have

been brought before the 10 which was not relied upon by him.

. Not correct. The position has been explained fhe preceding para

regarding deviation from law and rules.

. Not correct. The competent authority failed to ad-hear to law as

stated in the preceding paras. The charges were dis-proved in the
enquiry proceeding. The malafide of the authority is ‘duite

apparent from his action as the Inquiry ‘OfﬁceAr exonerated him



from the charges, then what was the ground with the authority to

punish him for nothing.

f. Not correct. Appellant was exonerated from the baseless charges
in criminal as well as in departmental proceedings as is evident
from the same. No mis-act was ever done by the appeliant in the

matter. (Copy as annex “R/1")

It is, therefore, most humbly prayed that the appeal' be

Appei!ant

Thr'ough L_.M [

_ Saadullah Khan Marwat
Dated: |$-12-2019 ' Advocate,

accepted as prayed for.

AFFIDAVIT

I, Arif, appellant do hereby solemnly affirm and declare that
contents of the Appeal & replica.tion are true and correct to the ’bést
of my knowledge and belief while that of feply of respondents are iliégai
and incorrect. | |

I reaffirm the same on cath once again to be true and correct as

~ per the available record.

A

) ‘ DEPONENT
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AFFIDAVITY

I reaffirm the same on oath once again to be true and correct as

-2

- I, Arif, appellant do hereby solemnly affirm and declare

contents of the Appeal & replication are true and correct to the be
of my knowledge and belief while that of reply of respondents

per the available record.

and incorrect.
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-..;:"batc of Dccmon . 27 04-2018
The S{ML L '.':‘ ST RN ~.' : .
‘ l‘hrOugh Moh'u‘nmad \iihj'K.han SHO PS Kaﬁju, . Swat......... ot

Ceevetaees .-.‘..:, : .';...;...'.; ......... S ITENVIRN PRI (C01npl~m1ant)

VERSUS .’

(1) Jehangir aged about 34/35 years S/o Shah Madar. R/o Bar Kalay
M'\d)'!an,‘Tehsil Baf;min District Swat.
(2) Hamiduilah aged about 33/34 yea.*s Slo iChan Lach R/o- Sakhra B

Matta, Tehsil Mana, District Swat.’ s

\\, (3) Arif ag@d about 28/29 years S/o Mohammad Khan R/o Koz._

. N Chum Kharkai, Dargai.
\(4) Gul Shah aged about 49/50 years S/o Imam Din R/o Totai,
N
I

\ N
\i \‘§\ Dargai....covveeirinnns e ( Accused on bail)
\'\’ - . '
(\i‘ :\'\:‘ N BN ’ : S
SN,
SOV XN Cliarged in Case FIR No.383 Dated; 20-08-2015 Under Section
e N - B (Cz CNSA of PS Kanju, District Swat.
e g\ Q
P N
v o Present:- . |
Mr.Ahmad Zeb Shah, APP for the State
Mr.Sajjad Anwar Advocate for accused Hamidullah
Mr.Sardgr Zulfiqar Advocate for accused Jehangir !
M. Zrarat Gul Advocate for accused Arif & Gul Shah |
l
JUDGMENT: I
1. Accused named above challand to this court in order to face
trial on the charges/allegations of planting recovery of carton
containing one h;md grenade, explosive material 1180 grams
i
!
-2 2 e miil T TR
= B%; 3 *vf' !
3’“ v J%ﬁm%&x‘}&g RS




by accuscd Anf nnd Gul Sh’lh and the r'vcovcxcd 111:1.101 ial was

- arrcmg,cd/managcd by accused I-Iannclullah at, thc aclive schcme ‘
'~ and counivance of accused J ehang1r (btothel in- law of Mushtaq o

Al“mmd Taxi duvur) Dunng course of nweshgatnon, further

_1000 gm Chars was allcgcd fo. bc 1ecovercd ﬁ'om the buefc.ase

‘Qf a.ccuscdv -Hmnccd ullah. ‘

2 As per contcnts of I“IR EXPA Arif and Gul Shah havc been

charged for humg the vaotorcat of Mushtaq Ahnmq bearmg
‘ Rtglstratlon No 3394 PSKKS-N from Khwam I\hch to b"udu
Sharif Hospltdl on’ 20/08/2015 :.lt 13 135 hours On the. way,

accused Anf took dpple carton from a ﬂlhng station wi put in

- the boots of the szud Motorcar When they reached near Kamu

Chowk both the accuscd namely Anf aud Gul Shah get off

from the Motorcar on the pretext for dnnkmg water, bu‘ they

) " did not turn back, 11ms, said apple carton, being suspected was'

tlxeéke,d throﬁéh BDS ‘by Siraj SHO and found therein some

rotten apples, one hand grenade, one shopping bag containing

~

explosive material, one safety fuse wire 16 feet, ong 30 bow
ct |

pistol along with' magazine containing 7 ljve rounds and four’

packets charas weighing total 900 gmms.l Initially murasalla

P
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aqucndcd m thc lmuml c'us'c. 011'24-08-2015s aflcr rccordmg
stalement of one. IIabxb-ur-Rchnwn U/S 164 rPC accuscd.
 facing trial mmcly Hmudul}ah Ar'f and Gul ‘ahah wcxc,
i

nommatcd aceused: and’ drlested vide mes‘ caicl T,CPWW/
Accuscd ]elmngu was n—ommatt,d in thu sto ten.ml of M lohfaq
Alanad l‘ax1 Driver recorded- U/‘S 134 Cr PC on 31-08-20 I.S
and assxgncd the role of wbcltumcnt e d facilitation of co-
accused with ﬂ1e :menuon ‘to 1.wolve him in iabx icated —msc and

planted incrhﬁiuatihg articles agamst hu-n on account of his

|
without qcekmg pmm ssionfrom the compctent court re'garding\

N .
— NY - . S . i
\t\\ family dl:.putc, ‘b :in_g his brolher—in-law. The SHO conceriied =

AN

dwcharge of accased Mushtaq Ahmad from ‘whom active

possesswn chars, pnstol I-Iand Grenade and explosive materials

were recovered, | )laccd his name in column No 2 of challan,
N |

‘being innocent.

N :

Aﬂcr rcglstlatlon of case and compleuon of n,qmsne and
necessary ini{est{ ation, complete c,hallan against accised

facing trial was su.bmit’ted on 25-0 1-2016.-

at

4. On 02:02-2016, sfter receipt of challan, all accused including

Mushtaq Ahmad taxi driver, were summoned, however, o -

3[Paée




- in 1cspcct of prlosxve matcnal

“

co:mected trml which m also adJ udxcatcd through scpdmte case

'ﬁlgz.‘“ :

5. AP'rioéecution "ili order to 1)r6ve charge against the accused,

' prioduced, and. é)(-af?li;led 12 w\.ritnesscs, out of total 33 Witnesses
as por calander/challan form. |

6. A brief gist of the prosccution‘s evidence led in [trial is as under;

complainant and star witness of the instant 'cas'e,

pnlol alsq> ubm,ittcci in o

Pw-1;  Mohammad Sirzj Khas -SBO, is

who on 28- 03-2016 and 03.01 ?017 rejterdted thc
story as ‘narrated by him in FIR, fle d1aﬂcd
muresalla ExPwl/l. He took mLo poxscs:‘fm the
plar. ing recovery of carton con taining ate hand
grenagle, explosive material 1180 grams and one
sei'fety fuse 'wire 16 feet, one Pistul 30 bore
No.84722 alongwnh Magazine contajnmg 07 live
“rounds of 30.bore, 04 packets of Charas welglnng
900 gm vide recovery memo Ewa1/2 and during’
the proceedmgs pictures Ewal/3 0. ExI’wl/S
were drawn and the Motorcar from which the smd
recovery was effected, was taken into possessnon
vide recove1y mcmo ExPw1/2. He pointed out the

place of recovery to LO. Ee released Mushtaq

dlPaje




A‘mndd on- furrushmg ball b()ﬂdb ExPwl/9. He -

A‘\’lde apphcauou E*cPwl/lO obtamed opinion

ofﬁccr took mto p0ssess10n one hand Grenadc -

I gm, safety fuse wire 16 feet, Pistol alongwuh 07 i

_otorcar No.3393fPSKKS-N, _ |

etade; This: Pw

exploswe matenal in plashc bag welghmg 1180

cartridges. 'md 04 packets clnrs we1g!nmg 900 g,
howc ver during cross-exammatton zidnuttcd tlml
all these matenal were secmcd from the Motor cat

inside Police Station. - ]

Pw-3: Musharal Khan SHO/IO, conducted

péﬂiai invebtigation in the instant case, He on the
pointation of complainant/SHO  Sirej  Khan | ;
prepared site plan ExPw3/1. He vide épplic‘ation . &
ExPw3/2 obtained opinion regarding Pistol and . b
cﬁrtridges 30 bore. He vide applica‘fion ExPw3/3
requested for CDR in respect of mobile numbers. - .. . i
He vide application took into poisession USB ‘ i
containing - recording CCTV camera. On. the

pointation of Mushtaq prepared site plan

ExPw3/5. He- during: the proceedings drawn ' -
pictuics ExPw3/6 to ExPw3/10 and placed on file.

Pw-4: Rahim Xhaz SHO, submitted challan

Expw4/1 against accused facing trial.

Pw-5: Nisar S/o Anwar-ul-Eag, slated that he ' _ !
took Rs.2000 loan from accused Arnif and returned
the same to Asghar, who on the request of APY for

the matc was declared hostile witness.




K\t

- P’wJ ‘ Asghar Ali Constab;e N 6,23 /6, Slated tlat
ou 23~08-2015 one Nisar S/o Auwar-ul-Haq Rio"

Cﬁnstablc Anf : thch hc
and hc produced to i, )

0;° }G) thk mto posscsswn
: ABrléfCélSé on the pointanon of : accused F Iameéd
ullah i Pchce Post ngo]az contmmng one.

packut Charb welghmg 1000 gm, ohe caxludge 30
bore .one hquor bottle 172 IILCL Iron ‘\TaLnonal
- Citizen ‘Watch, one, hzur bmsh ‘on botile sp‘ay
 tvio Police: Caps, one white’ Shalwat and Banyar,
one bottle Augmentm tablets, X-Ray X-3 I\foblle
‘ Licensc of Pistol 30 bore ete. .
" Pw-8: Awmjad Ghfoor MASI on ireceipt of
nnuasa,la from Mohammad Siraj SH’O through

also mmguml witness to. the 1ccov$ry memo

E\Pw&, 4 vide which 1.0 took irnto possession

2 recordisg  of CCIV Camera in USB. e
'(:—‘ A $ ' dispa;ched samples vide recei;pt rahdari No.383/21
g{if" b §H . dafed 20-08-2015 “through  constublc Jawad
~ alongwith other documents to FSL for analysis
and éit‘ni}aj‘ly, sent explesive material, chars and
liquor vide reccipt rahdari Ne.395/21. 39671
dated 28-08-2015 to F SL through Head ¢0ns_tahk
Shah Raza, wherein expioswe nlamnal 1180
- glams and safety fuse were not rccelvuﬂ in FSL
laborator y and refurned the same to him.
Pw-9: Iohammad Khaliq ASI, is marginal
witnes:s to pointation memo, vide which accused
Hameed ulhh pomted out h]s brxefcase to I 0
ad

I‘owmh _’_'a.nded “OVER hvn Rs' 2000/- to gwe ii to

constable Ismaﬂ he chalked out FIR EXPA. He is ‘

RS

‘2,,'.' .




-
-
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AO

L wutaunng onc packet Chars wexglnng 1000 gm,

- ouc hquon botlle 112 liter, Tron National, Citizen
e Watch L&t cnsc ot Pistol 30 bore and othcr 1lungs

thab CIO coﬁductcd

-~ -‘-

P el 0

i 4nvc¢ﬁgahon in thc mbtmnt ca\c I(c dn 23 08 -2015

_ 'collcclcd mformahon regardmg dmfer Hdblb-Ur- ‘

" Rehman of. Motorcar No.239LEA XLI wnd vide

;:.apphoauon EwalOl L recoxdcd lus stalumcnt uis

' 164 CrPC He took mto poSscssmn copy of CNIC
.of accused Anf vxde tccovery mcmo EwalO/Z

pxoduccd 10 h1m by. Yasir and was stamped W1th
Shahc.aab Customer ServxcelBasy Pmsa on it. I’-‘ie
arrestcd accused Adf and Gul. Shah and 1ssued
thclr arrest card Ewa10/4 He vide recovery
memo l"prIOIS took into posoessxon one Q
mobile and Bestow watch of golden. color from
accused Hamidullah and Rivo 40 mobilé sct from
accuwd Arif and mobile Q. He vide surety bond
EwalO/G bounded Mukhtiar Ahmad. to produce
Motorcar No0.2391/LEA  vide surety bond
Exi’wl(}ﬁ handed over the same to one Habib-ur-

Rehman., He vide, application ExPw10/8 obtaincd

two days police: custody in favour of zccused.

Hamidullah, Arif and Gul Shah. He on the
pointﬁtion of witness Habib-ur-Rehman, prepared
site plan ExPw10/9, wherein carton of apple given
by accused Hamidullah cOntalruné the afleged
recovered explosive material and ch | etc was put
and on his dtrectlons, handed ovet the same at
Kashif Filling Station to accused Arif. ko vide
recovery memo ExPwl10/10 took into possussion

Rs.2000, produced to him by Asghar Ali, which

was given to him by one Nisar to give the ssme to

accused Arif. He aiso tenk inlo possession

(N

'\"'i

Rs.15470/-, sent by accuac,d Harmdx.llan through

TTPage




) ,and lader' 04 oB!amcd opinion

K u,cmde smtemems of wmmc

He on Lhc pomtatlon of Mohamm'xd Khahq
,\PWIO/M dee pomtatlon mcmo LwalO/lG

RN aocuch pomted out the placc wh(’xc they madc

RS 'covsultation fqr the’ comimssmn of offence, whmc :

: . |
" Easy ° pmsa. He vide applic Aatjon 'F "’WlO/‘?

reocwucl .chmt regarding recoversd Ha 1ci Glcnade
flom Abdul Jabbat

‘xpphc'itum , in’wlO/ 13
(65 U/S:164.Cr PC.

"'Armouxcr - H

~Inchmgc Pohce Post ngolar ptcparcd sketch-

“they got case pxoperty carton from Police Post

ngohl and where acc-usc.d .Ha.mdullan bmugl,hi

1,

‘carton of apple from Police I st Nm;l 18 *ml pal

in boots of the Motorcar. e vide application
ExPw10/17 took into posséssicm 1000 g‘ni ch%xrs
and 1/2 liter hqum recovered from. briefcase of
acoused Hamidullah, He p1omm,d accused Arif
and Gul Shah vide application ExPw10/18 oefow |
; coml,munt coutt for recording their statcmcmb U/S
164/364 Cr.PC. He vide application EwaIO/ 19
ob‘mund one day police custody. He. vlde ‘
qpplu.utmn ExPw10/20 got permission from COUl‘t o ;}
o dlapose off the_apple. He vide recovery memo , E
‘Ewa 10/21 took into poss\,ssmn garmcnts of §
: aCC{ﬂSCd Auif, produced. by his brother. He vide §
. application  ExPw10/22  produced accused .
I-Iaiiniddllah before competent court for obtajning |
his - pe lice custody, but he was remanded 1o
Judxcml lock-up. He vide application LYPWVJ 23
& ExPw10/24 sent samplc from the recoyered
‘chars, liquor and explesive o TSI through
constable Shah Raza. Vide lapplica‘ti'pra ExPw10/25
xccmdci statemeut of Mushtaq Abmad U/S 164
Cr PC He vide parwana ExPw10726 nominated

accused Jchzmglr in the present 1case and \llde _

8|Page




g ~apphcal1on Ewa10/27 requcstcd foi warrant U/S- . Ry

204— PC_ 'q,amst him- Exl’w10/2i§ He v1dc
apphcauo

E*(PWIO/‘&O 1equcstcd tor plocl.mrmon
‘Ai'f'notme U/S 87:- C1 PC in respect of awusud :‘;", .
oo Jchmmr, wh'lch .1s::Lwa17' ' : -
- 'EwalOBZ rccordccl stalcmcnk of PW Shak Faisal
S urs 1(4 Cr. PC Hc vide parwana mmom
. ‘,:'made addmon of scctlon 9 C msleé& of 9. He

dmmg mvcsag'xtum drawn plctmm }d,\l’wIO/M to’ E
T‘\PwtO/Bﬁ) and on’ comp

A:imn af! mvcshqunon
lnnded ovcr ‘the case ﬁle to I\ehmai Ah K]um
SI[O

| ’1’w~11 Ajab Khau Cenaiable No.1525, stated
‘thm he spent’ one month in tent with accusad
':Hmmc.ullah On 17-08-201‘3 he came back from
e eclection duty to Police . Post ‘Ningolai. On.

~

18-08-2015, .when he was going to hom? on

~ vacation, accused Hamidullah was plcsent on

" duty, however when he came back, accused

P . . ;‘%
IIA midullah was uansfcrwd He fuctier stated that _ i%

4 fa

hc tad not recorded any stalement in ccun, Lm ¢ W ’
. . 18
whcn t.onﬁontecl with his statcmcnt rbco*dcd U/ RS

1( 1 Cr.PC on 26-08-2015, he' deaied his signatuse
on it, so on the request of APP for the State, this

Pw was declared hostile witness._

Pw-ll-A Shah Raza Constabic No.1 188, took .
-sample of three parcels alongwith receipt rahdan .
to FSL and be is marginal witness to the recovery
memno vide which copy of CNIC of accuse& Arif, -
produced by Yasir of Shahdaab Customer S:etvice.' :

P--ra'-ll- Mushtagq Ahmad, who in the beginning
;o was alrayccl as accused stated that Mst.Mehnaz is
. h.b 51ster and accused Jehangir is bis b1othe1 -in-

lavs aud aﬁcr their marriage, about 3/4 months

s 1

g

v,:

age

UD

Mo -— - =




S L

-in terms of qccuon ’340(2) Cr. P"‘.

L\fcntudlly, aiter hold Up the caso 01 AT an';'(wo .,a-,ud'hai f

;ycar wtth cousmcrable ]cngth and img rmg:on :xix_i'xicces:;auily,_

"6 02«2018 at thc closure of pxosccuuon evidence,

-al.m,mmtc ol '\u,uscd rcc,ordc.d U/S ’342 Cr ]’C vilcr’cby-,_.

’

dccuscd faung lnal plofCSscd mnocence ancl dcmed (the '
proqecutlons alic;’dttons Acousccl dld nol Opt 1o lead’ any

cvxdcncc, in their dcfcnce rior appearec. as d}cn own WILLCSSGS
. I
|

-8. eArguments heard. Record perused.

. The prosecution.story is (hat on the reievant day Mohammad -

Sirgj Khan SHO a]ong with other Police ].".-crsonncl weie present

-

at K'm}u Chowk at a distance of one iurlong from pohcc station

Ty
}\’111_]11 and at ¢l"‘01|l 15 10 hours u.tcrceptect Motor Car_

-(Ghv.iagai) bearin chlstrauon No: 3994 /PSKKSN palked on

main road which c‘aused hindrank:e in trafﬁc, driver M\‘Jshtaq

Ahmad S?o Kalﬁ iKhan R/o Mashkomai Khwaza i{hcla on
- cursory mtcrrogauion chsclosed ‘that he is taxi driver and at

about 1500 “hours two unknown persons,’ however ﬁmmshed .

their sahent facla dcscuwtmn booi\cd his taxi Car iC bau%

Shm‘if Hospital and at Km‘;ju Chowk boih _of them pet down and

did not turn back. During course of Moior Car search one Hand

Grcnade cxplom ve substance and chars waighing 900 gin was

Lo

B W r————————
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e -:;Lr.wn_gm,w.»..‘_—m—-,.._, o

T

B

_ 1c<.ovcred ﬁom thc 1uggxbe compartment of Tam Car. Aﬁer

scparauon ot samplcs and sealmg process, rccovery fhemo

" . -

fauuz, tx'lal wcw *\,rraycd m the mstant ca'qe. - - . | '

10 In th-m partlculzu: and unique case, ﬁm Ioccd Pol{cc/‘{.O of c:rse
flom the very bx,gummg umoduced three sct of acenscd,
attributed spéciﬁc role to each set. Interestingly, oul of 04
accused, th'tec:'fof thom pamely Arif No.2683, Gul Shah No.201-
X-Army and IIamLcd Ullah No.1564-RCH are Police officials,

. \\ whereas accused changlr is the brother-in-law of Mushtaq

X\ Ahuad. Primarily; accused Arif and Gul Shah have been

Hameed ullah has . been booked for.-facilitating co-accused
_named’ above to enrope Mushtag Ahfnad at the behest and -

instance of acous ed Tehangn with whom driver Mu“h

Ahmad have family dlspute Besides above stated (\llbgm.on,g,
PW-LO Fazal Wabab SI recovered one Briefcase conta ining

1000 gm chars, 1/2 liter liquor, one live cartridge and other

ostensible articlés el therefore accused Hameed Ullab in the

present case has been further booked for reg;ovéxy of 1000 gm

Chars.




. furmshmg ball bonds to hls sausfactlo: and thoreaf tel })Mccd

1lns name in' co{umn No 02 pf Challan aud recommended his

case for dlscharge by exculpatmg from thc hcmous cere Aftcr

submission of challan for tnal proccechngs, my learnedA

lu,dcccssor-m-ofﬁce while behevmg the reconrmcndmon of
HO cbnccmcd“*regarding dischar.g'e. of F axi D}river ‘Mushtaq
S ' Ahiad ﬂsc; cxdiﬁerated him of the charges on 15.02.2516 by
\\ | not advei‘ting _'cmr:.i.al aspect of the case as earlier on
N
(\ wmphcd form him which is sufficient reason about declining . |
E\{I " \v(i {Q\\ the opinjon of concerned SHO. The story of p.x cuiion o the
Y

%\\j " extent of recovery 6f conttdband Chras weighin ‘21” g from

e

//f/

N XN 02.02.2016, provision of section 265-C Cr.I.C was rightly

the Taxi Car driven by exonerated accused Mixshllaq Ah:{m-qhhas
not bcén denied by .].).river Mﬁshta.qa Ahmad and recovery of
: 100 gn:l chars from tﬁc briefcase of accused Flameed ullah lying
in Police Post Ningolai, therefore, I shall refrain to make
obscw.ations on this part of evjdcncé and shall only discuss the

prosecution evidence. 1o the extent of allegations levelled S

o fn

against present accused facing trial. -

-y,

S, iR Y




ducmg thi u'wmzess' ‘

v ,:q'

'by the prosecutlon by pro

glven :in the F[RfMumsﬂa"Ek PW‘ L/I It is: a]so woﬂ}
mcnuomng that 1e -mvcstigdtmg ofﬁccr who aamcfi out
-supplernent'\ry m\fesllgatxon, was mquued to ha\rc amnged

1dent1ﬁcatx0n pamde of th\, accused iaum, trial  through

.cxox’xcratcd accﬁscd Mush’taq'/&lmiacl to have brought on record

some tangible evidence against accused Arif and Gul Shah, but
P . | . ’

no such effort on the part of investigating O:F"lcer is available on

file. As such it can safcly be held that except nomination of the

: - . .
accused facing trial without assigning specific role in the

Murasila Ex.P W1 /1, no evidence whatsoever is on record to : |

substa,r_ntiate allegations against them. PW:1 Mohmﬁmad Siraj

Khnn: SHO during cross examination admit‘ted said fact by not

carriéd out’identis} auon parade of accuscc‘ Axif and Gul Shah.
-Similarly PW-10 i;1v¢stigating officer wa1t also of the same

A .

sfance not conductéd'identiﬁcation'paradc.o foresaid uceused.
8o, in this way the prosécution withheld best picee of'evidcuce'

by willfully ign:oring most iﬁlportam incriminating aspect of the

case.

13|Page
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13 As per pros..cutlon dumw the course of mves‘ugatxon, the 10 of

l.he casc rucox dcd smtcmem of one Habfo-m Rchman resxdent

of Matta Swat U / S 164 Cr.PC, wherem he explamed the eutlre'

.
,'¢~.

scheme of omne as to how the ’stmy was staged as. we]l a8 ns

mammcr, but during tnal procecdmg thc pxosecuuon

abandon ﬂus PW by ¢

ng '~'the cl aptur of 1mportant

‘ cxrcumstantxal cv1dence agamst the accused'facmg mal: IO‘of

he mse-aﬂer conmletxon of mvcsngataon, han" ec. ovm 1he case _'

ﬁie’ to SHO for subrmssmn o[ hanan w1thout Brmgmg any

cv'xdcnce oin rccox"d 10 prove nomma’uon of the accuscd facm‘ :

tr.n& as true aud correct. It was thc duty of the mvcsngatmg e

} officer to have collcctcd concrcte evxdencc agamst the accused ™

,facing[t'rial dusing mvcsugatxon, but by not’ domg .80 }1&
damaged the‘:fprosecutimxoase to .the extent of .tﬂlegations of -

qbund in the vehicle. After arrest of the present

op was oty fod

pl anting contr

ccused faum., tial, supp cmen‘(ary jrrvestigatio

1 N\
\&\ . ] | i
g %\ -out by PW-‘10 Fazal W ahab S1 and in his court statement duting %, ‘ %
, %\ crc:vss examination this PW adrmtted that thm‘e; {5 1o previous. ~ lﬁ
N =X : o ’_Z
3 N : - . . . "
b hitlstgry of the accused facing trial. P’W 10 also admitied that :

neither the aci:uhcd Had confessed their guilt nor aty TECOVETY

. wa"s cffected .from the dlrcct possession of accused facing trial,

therefore implication of accused Arif and Gul Shah in the crime

is not proved by the ptosecution.'

TR G e

Y

The prosccu‘uon also made @ futile attempt by brining 0 record

TR

CcCTV recording’ captuted/stored in USB py Pw: Constable

| o ' - Tefan, secured oy pW-3 Musharaf ¥hdn CIO/SHO | who

a
N



'.admitted i his cmut sraicmenl that nuthcr TvloLoAcar i
: questlon is v1stb1<‘ nor erCuSLd Arif and Cru] hah -have been

showu stcp down hom Molowm s0 this pleue of cvmence aiso - -

(a) If.ullqsxve Substaxlces ACt (X,I .oi' l9ﬁ8)~-~ o

e .
. .
» "

'-----bs. 4 & 5--~An11»Tcmor1sm Act
(XXVI of 1997), vadence of C C TV xecoxdmg
'~Was nmther clear nor compe]hng, ‘tather . was
shrouded in mystery as to how the law-enforcmg
a;,encws lxad reached to accused through the
same—-Not a single circumstance had. been pmvcd
by thc pz oscoution wherefrom inférence regardin g
gmlt of accused could be dra awn, as the-evidence
el far short of the prescribed btandards-—«
Prosccution version, was not in corsonance, With
the statements of plosecuuon witnesses---Trial
Court ‘was not justified to ignore the mafeml
dlsmepdncm., and mﬁrmmes in the prosecuhon
evxdence-—--(,onthxon -and sentence of accused
persons, 'wese sct aside’'and they were acquiitted of
the charges levelled against them and were set at
liberty, in circumstances, : |
I !
(1) Criminst trial-— |
-~-Evidelice-i-Circumstantial evidence-Conviction,
could be based on- circumstantial  cvidence.
provided the circumstances from  which (he
conclusion was dravm, were cogent, rel iable, fuily
established, and were peinting towards the fruilt of

accused,

o ety

>




dm‘mg coufse of mVeshgahon by Mushtaq Ahqu and othcr

e ..‘ s P

’[’Ws is. 1'19t provcci though cogent ewdcnm. On fhm aspch

whcn the pxosccutxon cvzdencc Is scruumzud 11 transpires that .
I'ax1 Dnver Mushtaq Ahmad on whom behc-x{ the acéuscd.

-facmg trial ,were arrayed ajs ac'cuscd" in the case, wag not. .

]

knowing them - earlier as’ evidence fom the Mutasila |

. ' . ExPW UL

15. Perusa- of I‘IR would reveal that instant case hdS been

rcglstercd aﬁcr prc 1mma1'y investigation, which is evxdont from

the contents of mt.rasxlia ExPwl/1, because after impounding

the Ychicie at "Kanju Ch}owk, it was taken to Police Station for

proper search dnd iuspﬁech'on. It is also apparent in report that

the complamdnt/i’w-l while takmg precautmnary Measues

- summoned BDS Squacl who seoured exploswe substdme

whxch suggest that the cornpla.mant beside preliminary

N

' mviest.tgatlon, also englneercd case in a very ClCVEl manner by

i | '
- 8ss ‘ilgumg specmc 1ole 10 cach accuscd Pw- Torahim Shah HC.

(BDS) in connectcd Lnal of explosive case, exanuned Hand

Gmuadc and expu)swe substance, in his cross-pxamination

o . adnntted that on bemg summoned he came to P(i'hce Station

: _Kauju, where he recovered said articles in the rarf portion of

16|Page
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A et

_'p]accd in Molcn (' 1: At t} e

l‘vf(’ﬁtbrcai'p'la'céfi i'n apple carton; tﬁcréfdi’é“ it can $afc Y be held

Lint betorb 1L1,l‘§t1(1[10l1 of case s'ud Pw- exanined | material

v mslancc of Pw- .

.t" f' ‘\‘A'?as pm'ked in-

.

-Poltbc Stx‘mon C‘ompomid dcspltu lmvmg phu,c:d dangerous

cxplosxve lmtcu'll and Hand Grenade and Pw—‘l/compl‘unanl

.n}o t mes;ponsﬂ)lu I’ohcc oﬂiccr m a \'Gly mformal marmcr

dl‘aﬂcd muraslla] xT’wI/ 1 inside Pohce S‘mhon and ‘sent to the

" room of PW. 08 Amjad thfqor' MASI Moharar of Polige

~ Station throii_gh'i"w- Constable Ismaeel, rather he was supposed

to register FIR directly in the relevant register. Pw-1 in his

examination-in-chief did not disclose single circumstance of the

incident and simply stated that he drafted murastia F\Pw}/l

and scnt to Police Station through Constable PW Ifsmaeel.

Constable l’W-ZZ Imtiaz  Ali while questioned in cross-

examination adn xttcd-'ﬂlat BD_S Squad recovered crime articies

: ftom the Motore ar, whlle parked in Police Siation. He further

stated that Mototcar was parked in- Pohcc Station before hlS

an‘iva.l to Police Station, ﬂlerefere, it suggest that this Pw was

“not present alongw1th Pw-1 on the spot. It is also ev1dent on

record that said mcmmmatmg afacles were uelther 1cuovered )

from the dircct ot iudircct possession of accused facing trial nor
on their pointation, but. the local Police specifically Pw-1
Mohammad Siraj SHO introduced circumstantial evidénce

against accused which is also too weak and tainted in nature. In

‘
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butl nonc of T’\’v’s
3 ,1p01ted false s'ory allq,t‘cl by Pw-1 AH thelPWs though to

.some extcnt 1ccorded their statement b‘ut' during CLOSS:

4 o examination, dcy:ated from their exam.ination~in--chie:’:‘. Pw-12
Mushtaq Ahmad Taxi Driver of vehicle when put his
appearance before this court, introduced his vexedness with hi

-
.-
brother-in-law- at.hanglr accused and also cxpl'uned the

complete episode of incident, but at Pagd No.2 of his

examination-in-chicf, either intentionally or o(;li.ging acgused -
: : |

omitted fo mention recovery of contraband (ﬁ‘:hars) from the -

apple éa_rton placed in the lélggage compartment of his Motor )
Car..Pw-12 during cros#eiéxnination further inlroduced new

. : K versibh by stating that appie carton was not removed fiom '
» Motorc'lr till the arrest of accused and this Pw also stated that

. ’ ¢
‘ ';“acc,used Arif and Gul Shah were arrested at 02:00 hours ar night

o —

A . - time, so the story of prosecution regatding. recovery of

objectionable and incriminating articles fiom the IMotor Car is

3 highly improbable.
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: ::-lb not m a posmon to pmduce smgle aota 0} vxutmcc mgmdmg

any consplratonal schcme for hls 1mphcatxon The most suong
and convmcmg ewdeucc on the strength whereof proseuutlon :
laid foundatlon of thc case, is the statement of Pw IIablb-ur- |
.Rchma.n, who dllIiug course of mvcstlgatlon, got recorded his

slatement U/‘§ 161 Cr. PC as well as U/S 164 Cr.PC, whcrcm he )

' cxplamcd the gamf 01 conspirators and their secnjc- m, but

su"bnsmgly, the [ osecutton avandoned Pw Habil 1 ur-Rehman -

TR

r

on thc plea of bemg wbn over and thereafter, did nol mdiz any
request for his deposition, which is big blow to the progecution. <’

So for recovery of 100 grm Chars from the briefcase of accused

K

I~Ia111<-;ed Ullah vide recovery memo BEx. PWI0/17 is oomcmcci,

ey

PW 9 Abdul Klnhq ASI in his cross examination admitted that

|
B

in his presence parcels was not prepared by the IOl of the case.
 Furlber admitted that so-called chars was recove:i'ed from the

place .whcré 3/4 conétgbles were residing 50 it :lS proved on
~ record that alleged place of 1'ecoveiy was not under the active

and exclusive control of éccused Hameed Ulah, PW-7 Nasce-
‘Aud Din Constabh, is the second margmal witness of recovery '

“memo through w}ach recovery of 1000 gm C]l'Ll'S was 1cco*fcxcd i

91‘3nga'




'ﬂnd‘ durmg uo% cxmmlmbonfndmmﬂd th’u ol fhe” @-mmovs of

- razal Waimb cxo durmg 'cmss cxammauon adn‘ntted that

durmg relcvam days accused I—Iameod Ulah was postcd as Nalb

"Court in the Court of Judxcxal Magxstrate (Tehsxl) Maﬂd and‘
further aduul‘ced aver Wntmv on so-called recovery memo Ex. o
PW10/17 whlch is sufﬁcwnt proof of manmulanon agamst

‘ -
zxccused.

\18. There 1s no denial of the fa(;t that accused I-Iameed ‘ullah was

N vscrvmg, in Police Dcpartment and during relevant days, as per

\ I’w—l/SI-IO/comp\amant accused IIameed ulldh Was

‘as Naib Court Wl‘[h Judicial Maglstlatc
|

Matta jurisdi'ction. Pw-4 Rahim 'Khani SHO in his .court

pcrformmg his scrvice

‘iatement admitted that on account. of best performance,
accused Hameed uilah was awarded com,l-nendation ceriificnte. N

Turther ‘stated his house was set ablaze by Taliban duriag

insurgency. Accused in his statement IﬂCOld"(l UG 342 C.,l BC

also exhibited copy of FIR ExDwl/1, certificate LxDw1/Z,

application ExDw1/3 efc, . which highlighted his efficient’
o services in Police Department.. : :
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*m(,u:,cd ldmnmr w .0rde

statcmcnt could not advance any. suamcd u,l ti’ons; of ':his'

daughtcr wuh accuscd Jehdnglr rathcx admxtted that lou,. th

wcdlock of spouses there are issues. lux thel admuud thdl s.nc» s

. thclc is ‘no btramcd re]ahon,s reported between the pamex,
thcrcfore, not rc;,tstcred any case agamst accused Jchangn Itis-
®-also pertmcnt to pomt out that most 1111p0rta11c and bone of

comcnuon of mc case was Mst. Mchnaz W1fe of dccused

J chzmglr but sht, coul& ot produced by the prosecutlon, hence,

{his another crucial cvidence not brought on record.

-~

chars 900 gm was not rccovercd from lh° direct DO“" ssion of
accuscd _facing‘ triai “and PwiZ. : Constable I'mtiaz"'iﬂ;i'rlfgiho.l

_witness of recovery memo ExPw1/2 in his court statgment did

: I - . "y .
not utter a single word about sampling process, rather stated
that 900 gm chars was sealed in parce! and other artlcles were

also'“scAaled in scparate parcel. Similarly fECovery of 1000 gm
' . . RN | . -
chags is also not proved against accused 1'.-!|amecd Ullah Since,

the prosccution badly failed to establish its case against

accused, thercfore, aforesaid opiniml which * i3 alsc
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ad: c@n_ pl:mtcd by acwsla“l m m;, Inul ag'uns‘c

%:‘bm;rn‘i&zixid K

'Mushtaq Ahmad thererorc 2 do nc)t thl(’ate o conclucle that

the ]’JI‘()SCCllllOn has not becn able 10 plove aI egallons agamst o e

‘the accused f'lcmg trial, Thm, by extendmg beneﬁt of. doubt to ‘ j

accused facmg tndl J changxr Hameed 1 ullah, Anf aud Gul Shah

S 'q :

thcy are acquxttecl of the’ chmges Ievcled agamst thcm The BRI .
S |

_ accused are on- b‘nl lmnce thelr sureties are absolved of the o

lmbxhtxcs of thur bml bonds. . _ - -

C 22. Case property be kept clcalt wtth as per law after the expiry

pcnod of appcal/1 LVISIOH

o ST
. ‘ . ST R -
: 23.Tile be consigned to t;he Record\Room after its necessary
. ! ) completion and compilation, . S 1 o i
Announced; s ’j}v B
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