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Appeal No. 930/2019

Date of Institution ... 10.07.2019

Date of Decision 22.07.2020

Hameed Uilah son of Khan Zada, R/0 Sakhra Tehsil Matta, Swat Ex-Head 
Constable No. 2626, Police Line Kabal Swat.

VERSUS

... (Appellant)

District Police Officer, Swat and two others. ... (Respondents)

Arbab Saiful Kamal 
Advocate. For appellant

Mr. Muhammad Riaz Khan Paindakhel, 
Asstt. Advocate General I For respondents.

MR. HAMID FAROOQ DURRANI, 
MR. MIAN MUHAMMAD

Chairman.
Member (Executive)

JUDGMENT

HAMID FAROOQ DURRANI. CHAIRMAN

Instant judgment is| proposed to dispose of also Service Appeal No. 

932/2019 (Arif Versus District Police Officer Swat and two others) as the 

facts and circumstances in both the cases are similar. Besides, the issues and 

legal propositions involved in the mattegare identical.

1.

The appellants, performing duty as constables in the Police 

Department, were implicated in offence recorded under different sections of 

law. Departmental enquiry was initiated by the respondents and' upon 

conclusion of the proceedings they were awarded major penalty of dismissal 

from service through order dated 23.12.2015. After exhausting departmental
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remedy the appellants preferred service appeals before this Tribunal which 

disposed of on 04.09.2018. The impugned orders of the respondents 

set aside and they were directed to conduct denovo enquiry strictly in 

accordance with the law while the appellants were reinstated in service for

were

were

the purpose.

Consequent to the judgment of this Tribunal, respondents held 

denovo enquiry. The proceedings again culminated into passing of impugned 

orders dated 01.01.2019, whereby, the appellants were awarded penalty in
j

shape of dismissal from seryice. They preferred departmental appeals which 

also could not find favour and were rejected vide order dated 16.06.2019,

hence the appeals in hand.

Learned counsel for, the appellants as well as learned Assistant3.

Advocate General on behalf of the respondents heard and available record

gone through.

Learned counsel for |the appellants vehemently contended that in the4.

first round of proceedings against the appellants the charge contained in the

impugned orders was never part of statements of allegations or the show

cause notices. The appellants, therefore, were practically not provided an

opportunity of properly defjending their cause. In that regard learned counsel

referred to the judgment of this Tribunal pronounced in the previous round

and pressed into service jits Paragraphs 6 and 7. In his view the denovo
! ^

proceedings were also not in accordance with the spirit of judgment and the 

law on the point. He referred to the enquiry report, though undated/as 

submitted before the competent authority, and stated that the sanid



r
recommended reinstatement of the appellants with all back benefits. The

competent authority, while dissenting with the findings of enquiry officer did
i • .

not provide any cogent reason for the purpose,. Learned counsel also argued

that the appellants were not initially nominated In the FIR while the star 

witness of the case namely Habibur Rahman resiled in his statement

recorded under Section 1647Cr.PC. Coupled with the said fact the incidence

of acquittal of appellants from a competent court of law on 27.04.2018 fully

justified their reinstatement into service, however, the respondents did not

prefer the same. He relied on judgment reported as 2011-SCMR-1504.

Learned Assistant Advocate General, while refuting the arguments

from other side, referred to the enquiry report and stated that its

recommendations were solely based on the acquittal of appellants from

criminal case while it was not to have any bearing on the departmental

proceedings. He referred to 2007-SCMR-562, in support of his arguments. In

his view, the proceedings w,ere properly held under the Khyber Pakhtunkhwa

Police Rules, 1975 while the competent authority was not bound to concur 

with the enquiry officer. The appellants were, therefore, rightly awarded the

penalty questioned through the appeals in hand.

We have minutely examined the record before us and have found that 

the respondents have committed material irregularity/illegality while dealing

with the cases of appellants. As a first instance, reference can be made to
1

the impugned orders dated 01.01.2019 whereby the competent authority 

after the proceedings of regular enquiry himself attempted to resort to 

summary enquiry proceedings and went on to examine the officials of the

5.
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department but without any opportunity of participation to the appellants.

The relevant portion of the impugned order is worthy of reproduction herein

below:-

"The Head Constable was called In Orderly Room and heard 

In person. The case file was minutely perused and the 

delinquent officer was thoroughly interviewed which unfolded 

the whole incident Therefore, the undersigned did not agree 

with the recommendation of the Enquiry Officer as he had 

not applied his judicial mind. Consequently, all concerned in 

the case were called. They were heard in person, thoroughly 

interrogated, cross examined and their statements were 

recorded."

The above noted content from the impugned order suggests that not only 

the provisions of Section 5 of the rules ibid were blatantly violated in 

superseding a regular enquiry by summary proceedings, but also the fact 

that the competent authority himself became an enquiry officer which is 

diametrically opposite to the rules of natural justice and the law. It is also a 

fact that the respondents failed to make part of the record the material so

collected by the competent authority/respondent No. 1. The so-called 

foundation of difference of opinion by respondent No. 1 with the enquiry 

officer is still shrouded in mystery.

6. The appellants preferred departmental appeals against the impugned 

orders dated 01.01.2019 which were decided by respondent No. 2 

14.06.2019. A perusal of the orders suggests that the respondent No. 2 yet 

again ordered a third enquiry which was concluded and findings 

submitted on 15.05.2019. It is worthwhile to reproduce hereunder the 

relevant portion of the order dated 14.06.2019:-

on

were
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"Both, Ex-Head Constable HamiduHah No. 1564/2626 and 

Constable Arif No. 2683 were called in Orderly Room by the 

undersigned and their case was thoroughly perused. To 

further scrutinize the case, S.R Investigation Swat and Add!. 

SR Swat were nominated to conduct denovo enquiry into 

the matter and submit findings report vide this office order 

No. 3982-84/E, dated 27.03.2019. The enquiry officer after 

conducting proper denovo enquiry into the matter submitted 

his finding report vide SP Investigation Swat Memo. No. 

3440/C-Ceii. Dated 15.05.2019 wherein he recommended 

that though the charges against both the officers i.e. Ex-Head 

Constables HamiduHah No. 1564/2626 and Constable Arif No. 

2683 are wholly solely responsible for registration of fake 

case vide FIR No. 383 dated 20.08.2015 u/s 5-Exp/9-B CNS 

15-AA/34-PPC P.S Kanju District Swat Therefore, The 

undersigned uphold the order passed by DPO Swat wherein 

he has dismissed Head Constable HamiduHah No. 1564/2626 

and Constable Arif No. 2683 from service. Their appeals are 

hereby rejected. Moreover, the punishment of reduction in 

pay by three (3) stages awarded by DPO Swat vide OB No. 

216 dated 23.12.2015 to_ S.I Muhammad Siraj is hereby 

converted into dismissal from service with immediate effect 

as the delinquent officers are equally responsible for such 

Hlegal act as proved in denovo enquiry conducted by S.P 

Investigation Swat"

It is a sorry state of affairs that the respondents squarely failed to bring 

before this Tribunal any piece of record pertaining to the third enquiry dated 

15.05.2019. For ail intents and purposes^ the holding of second and third 

enquiries could not be legally justified. Needless to note that the appellants 

were not associated.with the subsequent proceedings at alL
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It is also pertinent to note that the impugned orders dated 01.01.2019

and 14.06.2019 were passed by the respondents after the acquittal of

appellant from criminal charge on 27.04.2018. It appears that the

respondents had attempted to go all out against the appellants, therefore,

the element of malafide on their part cannot be ruled out.

7. Resultantly, both the appeals are allowed and the appellants are 

reinstated into service. The period during which they have not performed

duty shall be counted towards their respective leave of the kind due.

Parties are left to bear their respective costs. File be consigned to the

record room.

V__ (HAMID FAROOQ DURRANI) 
Chairman

(MIAN MUHAMMAD) 
Member (Executive)

ANNOUNCED
22.07.2020

j.
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^ 930/19
f”

Order or other proceedings with signature of Judge or 

Magistrate and that of parties where necessary.
Date of
order/
proceedings

S.No

31 2

Present.

Arbab Saiful Kamal, 
Advocate

For appellant22.07.2020

Mr. Muhammad Riaz Khan Paindakhel, 
Asstt. Advocate General ... For respondents

Vide our detailed judgment, the appeal is allowed

and the appellant is reinstated into service. The period

during which he has not performed duty shall be counted

towards leave of the kind due.

Parties are left to bear their respective costs. File be

r\consigned to the record room.

(Hamid Farooq Durrani) 
Chairman

(

(Mian Muhammad) 
Member (Executive)

ANNOUNCED
22.07.2020
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Appellant with counsel and Mr. Riaz Paindakhel 

learned Asst. AG alongwith Mr. Khawas Khan 

Inspetor for the respondents present.

30.06.2020

Partial arguments heard. To come up for further 

arguments alongwith Service Appeal No. 932/2019 

on 1^'. 2020 before D.B. r\
*

Chairi^ian '
L■ V

\Member

Appellant with counsel and Mr. Muhammad Riaz Khan 

Paindakhel, Asstt. AG alongwith Khawas Khan, S.I (Legal) for the 

respondents present.

14.07.2020

To come up for order on 22.07.2020 alongwith service ' 
appeal NO.-932/2019 before this D.B. r\

Chairfna'n(Mian Muhammad) 
Member •

;

i's. ■.
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Counsel for the appellant present. Mr. Muhammad Jan, 
DDA alongwith Mr. Mir Faraz Khan, DSP (Legal) for 

respondents present. Representative of respondents 

submitted copy of statements of witnesses recorded during 

enquiry proceedings, which is placed on file. Learned counsel 
for the appellant seeks adjournment. Adjourned. To come up 

for argum

02.03.2020

-

on 12.03.2020 before D.B.

A
■

Member Member

Appellant with counsel present. Mr. Ziaullah, DDA 

alongwith Mr. Mir Faraz, DSP (Legal) for respondents 

present. Arguments heard. To come up for order on 

25.03.2020 before D.B.

12.03.2020

'Y

i

t

V

Member Member

• r.;.

,r

Due to public holiday on account of COVID19, the case is 

adjourned to 30.06.2020 for the same as before.
25.03.2020

£
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Appellant in person present. Jehanzeb Constable representative : ; - 

of the respondent department present. Lawyers community is on

17.01.2020

, - - .
, ■■' .

strike on the call of Khyber Pakhtunkhwa Bar Council. Leambd^a^^LLl^.. 

Member (Executive) is not available. Adjourned for 04.02.2020 7 ay

•r.

before D.B.

/*

■■ - pas

V'
;■

Member

■ . .riSlSR-

Due to general strike of Khyber Pakhtunkhwa Bar Council, 

learned counsel for the appellant is not available today. Mr. 

Kabirullah Khattak, Additional AG for the respondents present. 

Adjourned to 13.02.2020 for arguments before D.B.

04.02.2020

..

./■yiss-

■--m.i

■:■i(Ahmad Hassan) 
Member

(M. Amin Khan Kundi) 
Member ■afi"

-•T -V - i:
■. ■

.j.

mV''

:a a 13.02.2020 Appellant alongwith his counsel and Mr. Ziaullah, Deputy 

District Attorney alongwith Mr. Rashid Ali, Constable for the 

respondents present. Partial arguments heard. Perusal of the 

inquiry report reveals that the inquiry officer has recorded the 

statements of 10 witnesses but the said statements are not 7 ? 

available on the record. Representative of the department 

namely Rashid Ali present in the court is directed to furnish the 

complete record of inquiry including statements of witnesses 

recorded during inquiry on the next date positively. To come up 

for record and arguments on 02.03.2020 before D.B.

• ■v’l.

"■Sk£::;;s

■ft.: -

n

i

. 'f.

■ -m•t

"1:yi f ■ ?

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

! I

I- ’

:«■

•v

'•L- r*
.c

•* •;•

Ip■ ■ I-
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12.11.2019 _ . Appellant in person and Addl. AG alongwith Mir Faraz

. ■ Khan, DSP (Legal) for the respondents present.
'

' ' Representative of respondents has furnished

parawise comments of the respondents. Placed on record. 
To come up^for arguments before D.B on 18.12.2019. The 

^ ‘ :appellant may submit rejoinder, within a fortnight, if so 

. advised. r\I

♦

Chairm^
*
t

1
t

m
i

A

i

t

18.12.2019' i * Learned counsel for the appellant and Mr. Kabir Ullah 
^ , ‘TChattak learned Additional Advocate General present.

Learned counsel for the appellant submitted rejoinder which is 
placed omfile and seeks adjournment. Adjourn. To come up 
for further proceedings/arguments on 30.12.2019 before D.B.I

t

•p

4

4

i

k

4
Appellant with counsel present. Mr. Riaz Paindakhel 

' learned Assistant Advocate General alongwith Mr.

Khawas Khan Inspector for the respondents present.
> .

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 17.01.2020

30.12.2019

I before D.B. »

/(M. 'Arrtin Khan Kundi) 
Member

^ (Hussain Shah) 
; Member i

i t

4 .
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Counsel for the appellant present.08.08.2019

Contends that in pursuance to the judgment of this Tribunal 

passed in service appeal No. 257/2016 denovo enquiry was 

conducted by the department. In the enquiry report it was 

recommended that as allegations against the appellant were not 
proved, he was entitled to all back benefits. Despite,the competent 
authority without providing cogent reasons awarded major 
punishment of dismissal from service to the appellant. Similarly, his 

• departmental appeal was also rejected.

.In view of arguments of learned counsel and available 

record, instant appeal is admitted for regular hearing. The appellant 
is directed to deposit security and process fee within 10 days. 
Thereafter, notices be issued to the respondents. To come up for 

written reply/comments on 16.09.2019 before S.B.

min
/'^neliant Deposited 

ciirity ^'Process Fee ,

. /
\Y.Chairman

Appellant in person and Addl. AG alongwith Mir Faraz 

Khan, DSP (Legal) for the respondents present.
Representative of the respondents requests for time to 

submit reply. Adjourned to 08.10.2019 on which date the 

requisite reply/comments shall positively be submitted.

16.09.2019

Chairman
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Form-A
\-

FORM OF ORDER SHEET
Court of

930/2019Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mr. Hameed Ullah resubmitted today by 

Mr. Saad Ullah Marwat Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

proper order.

15-07-20191

N

^"REGISTRAR

This case is entrusted to S.B for preliminary hearing to 

be put up there on ^_______ .
iglolVT2

CHAIRMAN

V
7
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The appeal of Mr. Hameedullah son of Khanzada r/o9 Sakhra Tehsil Matta Swat Ex-Head 

Constable No.2626 Police Line Kabal Swat received today i.e. on 10.07.2019 is incomplete on 

the following score which is returned to the counsel for the appellant for completion and 

resubmission within 15 days.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be flagged.
3- ̂  Memorandum of appeal may be got signed by the appellant.
4- Five more copies/sets of the appeal along-with annexures i.e. complete in ail respect may 

also be submitted with the appeal.

// 9^ /S.T.No.

Dt.// ~~ P^/2019.

REGISTRAR^^ 

SERVICE TRIBUNAL- . 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr.Saadullah Khan Marwat Adv. Pesh.

'Q.e —

1 9.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR s.1 i

S.A No /2019

Hameed Ullah D.P.O & Othersversus

INDEX

S- No Documents Annex P. No.

1-31. Memo of Appeal

"A"2. 4-9•Copy of Appeal, 17-03-2016
3. "B"Judgment dated 04-09-2018 10-12
4. 13Reinstatement.order dated 25-10-18
5. "D"Charge Sheet dated 29-10-2018 14rl5 -
6. v\ ^// 16-18Reply to Charge Sheet, 07-11-2018
8. /\\ p// 19-21Findings of enquiry /i

9. "G" 22Letter for compliance, 10-12-2018
10. "H" 23-24Dismissal order dated 01-01-2019
11. \\j« 25-26Representation dated 04-01-2019
12. WJ rr 27-28Rejection order dated 14-06-2019

Appellant
Through

iL_A
Saadullah Khan Marwat 
Advocate.
21-A Nasir Mansion, 
Shoba Bazaar, Peshawar. 
Ph: 0300-5872676 

0311-9266609Dated.09-07-2019

n. '^1
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BEFORE KPK SlgRVICE TRIBUNAL PESHAWAR

S.A No. /2019

^--"WKsSUr
Oiury iSo.

Hameed Uliah S/0 Khan Zada, 

R/o Sakhra Tehsil Matta, Swat, 

Ex-Head Constable. No. 2626, 

Police Line Kabal Swat............. . Appellant

Versus

1. District Police Officer, 

Swat.

2. Deputy Inspector General 

of Police, Malakand Region, 

at Saidu Sharif Swat.

3. Provincial Police Officer, 

KP, Peshawar. ....... Respondents

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT 1974 
“'^^%GAINST OB. NO. 01 DATED 01-01-2019 OF R. NO. 

01 WHEREBY APPELLANT WAS DISMISfiPn FROM

SERVICE OR OFFICE ORDER NO. 6572-75 / E DATED 

14-06-2019 OF R. NO. 02 WHEREBY HIg
DEPARTMENTAL APPEAL WAS REJECTED FOR NO 

LEGAL REASON:

<::>< = >0< = >0< = >0< = ><:>

Respectfully Sheweth:

1. That facts and grounds of the subject matter has been fully 

narrated in the s:a. No. 257/16 dated, 17-03-2016 and in the 

judgment dated 04-09-2018 of the Hon'ble Tribunal and need not 

to again repeat the same. (Copy as annex "A")
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That on 04-09-2018, the hon'ble Tribunal was pleased to set aside 

the then impugned orders dated 23-12-2015 and 03-03-2016 by 

dismissing appellant from service and - rejection of departmental 

appeal with direction to respondents to conduct de-novo enquiry 

strictly in accordance with law and rules. (Copy as annex "B")

3. That in pursuance of the said judgment, appellant was reinstated in 

service on 25-10-2018 by R. No. 01. (Copy as annex "C")

4. That on 29-10-2018, appellant was served with Charge Sheet and ’ 

Statement of Allegation on account of misconduct. (Copy as annex

"D")

5. That on 07-11-2018, the said Charge Sheet was replied and denied 

the allegations that no one deposed against appellant in the matter. 

(Copy as annex "E")

6. That enquiry into the matter was initiated and the Inquiry Officer in 

the Finding of report categorically stated that allegations leveled 

against appellant were baseless and were not proved. He is innocent 

and recommended for reinstatement in service with all back 

benefits. (Copy as annex "F")

i

(

7. That on 10-12-2018, the AIG Complaint & Inquiry, KP, Peshawar 

directed R. No. 03 to follow recommendation of the Investigation 

Officer under intimation to his office. (Copy as annex "G")

8. That instead of reinstating appellant in service, R. No. 01 again 

dismissed him from service vide order dated 01-01-2019. (Copy 

annex "H")
as

9. That on 04-01-2019, appellant submitted departmental appeal 

before R. No. 02 which was rejected on 14-06-2019. (Copies as 

annex "I"

Hence this appeal, inter alia, on the following grounds;-

G RO U N PS:

That during service tenure, appellant served the department with, the 

best of his ability and to the entire satisfaction of the superiors without 

any complaint

a.



V
b. That during militancy in' the area,-the house of the appellant was burnt 

down by the miscreants for the reason that he was serving in Police 

Department and to this effect, proper FIR was lodged.

c. That after acceptance of former appeal by the hon'ble Tribunal, De- 

Novo enquiry was conducted wherein recommendations not only for 

his reinstatement was made but also with all back benefits.

d. That if the authority was not in agreement with the recommendations 

of Inquiry Officer, he was legally bound to serve appellant with Show 

Cause Notice stating therein the reasons of none agreement with the 

findings of the Inquiry Officer but not doing so, the authority deviated 

from the law and appellant was liable to reinstatement with all back 

benefits.

That when the authority did not honor the recommendation of 10, then 

what was the need of holding of enquiry which means that the 

authority was bent upon to dismiss appellant from service. In the 

circumstances, such act of the authority is based on malafide.

That after recording evidence in the criminal case against appellant etc 

the allegations were not proved in competent court of law and were 

acquitted from the baseless charges. On this score alone, appellant 

was legally entitled to reinstatement with all back benefits.

e.

f.

It is, therefore, most humbly prayed that on acceptance of appeal, 

impugned orders dated 01-01-2019 and 14-06-2019 of the 

respondents be set aside and appellant be reinstated from the date

23-02-2015 in service with all consequential benefits, with such other 

relief as may be deemed proper and just in circumstances of.the case.

Appellant

Through

Saaduliah Khan Marwat

^Amjad Nawaz 
Advocates.Dated 09-07-2019
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khwa servicerkhyber pakhtoon

yrimmAL. FESHAAY^
sbefore the

■ •

3411^10^ ' rili’l^Ep

■ Service Appeal No.1j_23_/201.6- Diary
i i')3

Hamidullah^H/C No.l564

Mohalla Bakhto Sahra Te'.

■;

.silMato District Swat...Appcllr.n:

VERSUS

Swat

R/0
i

I
District Police OlHcer 

: Provincial Police Orticer, 

3:-Deputy Inspector 

Sharir Swat-..--,.......;

• 1.•; Peshawar.Khyber Pakhtunkhwa 

General oT Police , Malakand Region, Saiciu
:

Responrlenls

!

OF KHYBERUNDER SECTION 4
SERVICES tribunal ACT

appeal
PUKHTUNKHWA

OFFICEthe impugned 

12.2015
1974 AGAINST

ORDERS 

03.03.2016.

a;ndDATED:23.
;• ■

r>ip AYER IN APPEAL:

■ , On : acceptance

clated:23.12.2015 

appellant ntny
re-instated to Ivs oncjmal rank

Ordersimpugned.thei appeal 

,2016 .disirussa.l Jroin
of this 

and 03.0 

kindly be set aside

serui.ce oj I be

kindly he

;
•: o

and the appellant may
" service.

1 Re^ctfuUi^hewethi: 1 laconstablethe appellant as
That initially

ndent/department

i
1. SLUand assince long

. respo and zest and til! date t

with zeal
service.(Copies 

Annexurc-A|

[ortned his duties 

from

i • • per Commendatin:! of:i dismissal

Certificates are
r**

• I •V.tv
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\m 2. That initially

namely Mushtaq Ahmad 

persons.(Copy of the FIR is annexure-B)

an FIR No.383 was lodged against

and

}' 0 ne

un-knownsome
1

!

3. That latter on the appellajit was implicated m the ab(,)ve 

mention case FIR and as such a somalled i - 'inquiry was
conducted by the Respondents and on the- basis of 

findings of the one-sided inquiiy report the appellant 

awarded major penalty i-e dismissal from 

immediate effect vide 

dated: 23.12.2015. (Copies 

impugned office order dated.23.12.2015

1 was

service witl'i 

office order

.i

impugned

of Inqui]-y Report ari d

are annexure-C)!
:

4. That against the said order the appellant 

depai'tmental appeal and as such the same
ril(:’d

was regretted
vide order dated. 03.03.2Ct 16. (Copy of Departmental 

appeal and order dated:03.03.2016
•!

are annexure-D)

That being aggrieved from the impugned ordei 

the appellant approached this Honlcle 

following grounds amongst other inter alia:

'S

Tribunal oji the

GROUNDS:
i A. That the impugned 

service

procedure, hence

office orders i-e disraissaJ fi-oni 
c.. the appellant is against facts, law and 

untenable being unjust and unfair.

B. That the appellant 

law and rules, thus acted 

laid down .for the purpose.

was not trecvted in accordance witli 

in violation, of the relevant law--;
!

c. That the whole departmental 

appellant was based
proceedings against i i iv 

on personal ill well and with ill
;.l
li
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intention a hai'sh and illegal penalty was imposed on the 

appellajit.i

D. That no opportunity in shape of personal hearing 

afforded to the appellant during enquiry proceedings and 

as such the statement and evidence was recordi.’d in 

absence of the appellant which clearly showing the ill 
intention of the appellant.

! wa s
!

E. That the incompetent authority has awarded the penalty 

to the appellant so the punishment' awarded to the 

appellant is illegal.

i
i
!

!
F. That any other ground may be adduced during tl 

course of argument, with the kind permission ol' diis
Hon’ble Court.

'iC

.1
!

3
3 It is, therefore, most humbly prayed that On .acceptance of (:his 

appeal, the impugned office 

03.03.2016 i-e dismissal from the seiwice of the appellant may 

kindly be set aside and the appelkuit may kindly be re-instated to 

his original rank with ail back benefits of

Orders dated:23.12.2015 andi

J

1

service..!

Appellant■>

a Hameedullah (H/C No. 1564)
Throu^r .o

Shams ul Ha^ 

Advocate, Peshawar.Dated: 08/03/2016\
i. \

1
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BEFORE TI-IE KHYBER PAICHTUNICHWA SERVICE TRIBUAL.PESHA WAR
!

CAMP COURT SWAT.
' t

Service Appeal No. 257/2016
4 ■ ?

: ..
i I Diite.of Institution ... ' 17.03.2016

.1'! I'Date ol’Decision 04.09.2018 / II> /
. -I

1-laiTiiduilah H/C No. 1564
R/O Mohalla Bakhto Sahra Tehsi! Matla Distiact Swat.i

(Appellant)
:

i

VERSUS ,:

District Police OlTicer, Swat and 2 others.'1
i'i. (Respondents); '1 •

1^

•11 MR. SHAMS UL HADl, 
MR.' IMDAD ULLAH, 
Advocates For appellant.

;
i :■ MR.USMANGFIANI, 

District Attorney1- • For respondents!-■

MR. AHMAD HASSAN, 
MR. SUBHAN SHER

■ MEMBER(£xeculive) 
CHAl RMAN

!
■

J-V1 JUDGMENT5

•f
■ I AHMAD HASSAN. MEMBER:-
j • • :This Judgment shall dispose ofthe instant service appeal as well as connecicd

service appeal no. 499/2016 tilled Aril' as similar question of law and lads are
;) involved therein.
:
j

2. Arguments orihe learned counsel lor the parlies heard and record perused.
I FACTS

3. ■ The brief fads are that the appellant was serving as Head Constable in Police ,

Departmeht. He was charged in a criminal case registered under Section-9 CNSA
•C .

read with section■ 15AA/34PPC registered vide FIR no. 383 at PS Kanju dated' 

20.08.2015 arid oh the strength ofthe same disciplinary proceedings were initiated 

and the appeWanl removed from service vide Ingiugned order dated 23.12.2015. He

?

■i.

' «;•



8t; 2I’ ilf^r.

;/
preteited deparlmenUi! appeal, which was rejected on 03.03.2016, hence, the instani

//'
/'• service appeal on 17.03.2016.
/- ■

/ ■■

/ i

r
, ARGUMENTSi. .'I

i
'4. • Learned counsel for the appellanl. argued that upon registration of FIR, he 

proceeded departmentaily and after firialization of proceedings inaior penalty of 

dismissal from service was imposed on him vide impugned order dated 23.12,2015. 

inquiry proceedings were carried out in a slipshod manner. Neither sLatcmcnis of 

witnesses were recorded in his presence nor opportunity of cross examination was 

atforded to him. Opportunity of personal hearing was also denied to him. Slmw 

cause notice before imposition of penally was not served on the appcllaiUjas such he 

was condemned unheard.

was-

Learned District Attorney argued that ail the codal formalities wereX

completed before imposition of-penalty on the appellant. He rcquesicii tliat the

inslanl appeal be dismissed.

A--'

:r v'

CONCLUSION. 1.- • •

Scrutiny of record revealed that alter registration of-FIR against'the appell'a’iU6.-

enquiry pfoceeding.s were initiated against him by serving charge sheet and

statement of allegations. However, enquiry was not conducted in the mode and- 

nlanner prescribed in'.Police Rules 1975. The enquiry ollicer was bound to record 

statement of witnesses and extend opportunity of cross cxaminalion to the anpcllant: 

However, no such opportunity was atforded to him. Show cause notice was not 

served on him helbre awarding niajor penally. Opportunity ol persona! hearing was ■

i.. ij

i;
:T'

also denied to the appellant. There are nuqierous judgments of the Supreme Couris j

. that in case major penalty is to be awarded then proper enquiry as prcsciibed ft
'rules should in variably be conducted. The serious lacunae pointed out.above

n*. , *5*':* >
U,

ft:
■ ’• '."d . ji

rj

;;
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i;i

'ini
I

.1
suiTicient to viliale Lhe Hi'../ procedural lapses but glaring iUegalUies each 

entire enquiry proceedings: It can be safely inl'crrc

denied to the appellant as such he was

one was
ii'not Vii
L^j

condemned unheard
due process were

aside die impugned ordersto set■ As-a^ sequel to above, we deem it proper 

dated 23:i2.'20r5 and 03:03.2016

7.
lo conductand direct the vespondenl-departmeni

•i
ihc!

tlc-nqyo..enqLiiry -Strictly in

treated as reinstated in service. Parties are left to bear their own cosis
appellant is 

■ File be consigned to the record room.
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i

ORDERi
In compliuiKL’ w'iiii the jutlgmcni df Service Irihunui. Khyber 

Pakmunklnv:, in Service Appeal No.257/2016. da'cd'0^1-09-201 K and directions received 

from CP( )';Khybcr Paklilunkhwa, Peshawar vide Memo: Nn.304 1/I.egal. dated f)5-10-20 IS. 

l:x-Hcad Chmsiablc Hamidiillah No.1564 is’temporarily re-inslau^ in uTVi^^for the 

purpose of denovo departmental proceedings. jT

i
i

1

•i

I

If

District Police OfncFfT 
Swat

i-

/7/DBNo.
Dated /2018.'

*************;
1

‘

•s

.!

1

*

■1

;
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:
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if! ; iifD. ”1. f i •oir.1^m
CHARG E SHEETsr /s^y "■.. ;r

i/. • T.. Sye^ Ashlati Anwar. PSP District Police Ofllcer. Sw.U beiua compeleni 

CM\sb^lc 

|/i'f>eflagtiBDcrAa\ Enquiry) as follows:-

• • Vob commined the. following; act/acts, which is/are gross misconduev on your pan as defineLl

P«W' ^Disciplinary' Rules 1975 with araendmenus 2014 vide Notificaiion No.385?/Lega]. 

General of Police, lOiyber Palchtunklnva, Peshawar.

. 'You Vilciul Constable (one s(ep promotee) while posted as

involved in regislratiun ol a concocted iFTR againsi one namely MiLshiiu;

K- /• • w
Hamid UHah No. 1564 (Rc-i;istaied in .service for (lie pnrno.se ol"T>enfcVP

ril/
Siui

■■ -i

F'"'.
4

: IW

jJ,; •

Naib Coind Judicial _.U:

S/oKaWKhftn r;o Mashkuinai vide FIR No. 383 dated 20-08^2015 n/.s 5 EKP 9B-CNS.-W15 A.a/34 I>PC 

PiiWS^W Kanjii in connivance with Constable Arif No. 25S2 and Constable Gnl Shcr No. 201fLx- 

\ia.ve,heen re-instated in service Tor tlie purpose ui Denovc Departmental proceedings 

in compliance with the judgment of the Honorable Service Trihunai Khyher Paklitunkhwa in service 

: 'appeal No. 257/2016, dated 04-09-2018, conveyed to this otT.cc vide CPO Peshawar Memo: No.

0P'-

T.'t

m
. You are rherei'ore. i,ssiied lids charge .iltect and statement ot allegation.-..o5^\Moi 8
of the above, you appear to be guilty of misconducl and rendered voursell'xSy

liBUe4&aVVoYa.vyi4pe^e5 specified in Rule-4 of the Disciplinary'Rtiles 1975

reaisiins

3. y<m art, therefore, required to submit your wrinen reply within two (02) clays of ihe

YCcei\Acf itiis'Charge Sheet to the Enquiry ofneer.
4. Your written reply, if any, should reach the Enquiry' Qffcer within the specifed period.

\cVtc!U w that yo u haw no defense 10 put in and in that case c.v-parte .action sha'i

!
5. Intimate as to whether you desire to be heard in person or 

A<MV«»ww4bf alle.g.ations is enclosed.

District Police OfTre?^ 
Swai

d 7^-
■/l-A.

Daiedj^^ - /OJZOIB.

i

■Ni

i



IS
" ,• *

^ SyciJ Ashlaq Anvvjr. PSP District Police OrHccr. Swat being compeieiu auihoriiy, is /.vB

he Constiible Hamid Ullaii No. 1564 (Kc-instatecl in service lor the nun:)05;c oi' Denovc
Ennuit-v) has rendered himself liable lo be proceeded against departmentally as he has '

^.miffed die following aers/omissions as defined in Rule 2 (iii) of Police Rules 1975 wiih amendments '^014

^StNotificalion No.3S59/'Legal, dated 27-08-2014 of the Inspector General ofPolice, Rhyber Pakluunkhwa
Pj^fcfawor, as pcr'Provincial Assembly of Khyber Pakluunkhwa Notification No. PA/lGiyber Pakhtunkhwa/ 
pills/ 2(1 n.M..!d05 daicf! (6/09/2011 and C.P.O, K.P.K Peshawar Memo: No. ?037-62/LcgaL daU;d

19/1 1/201 j.

STATEMENT OF ALLEGATIONS

reported'that he while posted as Naib Court Judicial Magistrate Malta 

1 vvhicll is / arc gross misconduct on his pait as defined in Rules 2 (iii) of

poUce-RuU
CervAVA

ri'c Hciitl Constable (one step promotee) \>'hile posted as Naib Conn Judicial Magistrate 

Matin remained involved in registration of a concocted E£R against one namely Mushtaq s/o iCuid 
V^\T, r/o MiLshkumai vitle FIR No. 383 dated 20-08-2015 u/s 5 EXP 9B-CNSA/.15 AA/34 PPC Police 

SVa.kcv\ in connivance with Constable Arif No. 2582 and Constable Gul Sher No. 201/Ex-

.se]-\ iceman. He has been re-instated in service for the purpose of Denove Departmental proceedings in 

campliance Vvith the judgment of the Honorable Service Tribunal Kiiyber Pakhtunkhwa in service 

appeS No. 7S7pOlCj dated 04-09-2018, conveyed to this office vide CPO Peshawar Memo: No.

AsAeai 05-10-21)18.

^.•For ih.t purpose of scrutinizing die conduct nf the said officer ^^'ith reference to ihe abor : 

SpIwvesiitiaiiiin. Swat is appointed as Enquiry (DlTiccr.

3..'l'hc eiK|uirv officer shall conduct proceedings in accordance with provisions of Police 
ftuW ptCAAt^treasonable opportunity of defense and hearing to the accused officer, record its

W&Ve-'viiW«>lyi'Wc>(02) days of the receipt of this order, recommendation as to punishment or 

tift^ap()VC^T«M€.action against the accused officer. ...n—
■I. The accused officer shall join the proceedings on the dat^ime and place fixe. i.’ the

i

. I

District Police Ol ficer 
S\\’ai

/■

■/PA. Dated Gulkada 

Copies of above 10:- 

Sl.- Juvestivaliuiu Swat for initiating proceeding against the 

• CunstabieHamid Ullah No. 1564 under Police Rules, 1975.

2018.

accused Orncei'/Cfficial namciy

Constabie Hamid Ullah No. 1564. •L-1

With the riircetion to appear before the Enquiry Officer on the date, time and place fi.xed by the 

.Enquiry Officer for the purpose of enquiry proceeding.

■). 4! 4: « >i<
1
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I 1 ■'''/?)•
Phone: 0^{-9»-K9‘l7aiiiiii' /•" >>

Office of the Inspector General of Police 
Khyber Pakhtunkhvi/a, Peshawar.

/E&I. claled Peshawar the //? /12/701 g
;X '0:7

No. /

ihe District Police Officer,
. Swat.

DENOVE OEPARTMENTAL ENQUIRY AGAINS'P 
EX-FC.UAMiDUELA::i NO. 1564/2626

lAci'ao:
I

1Please refer to your oitice letter No 22029/E dated 06.12.2018, on the
.'^n.ibject cited above.

Your good self being competent authority in the matter may proceed Idrther 
'"^iehl.o|;reGgnm|idaaonS|Oi^fc to this office.

shall be .completed■ within the
......................... ■ :

iimitation period to avoid further legal compUcations.

\

.J .

r. ^

(•ASLAM-NAWAZ). 
Assistant Inspector General ofPolice 

7.. ■ ■ Complaint & Enquiry 
Kltyber Pakhtunlcitwa, 

Peshawar

\;

i'io. /E&I, ■
Copy of above is forwarded for information to:-

1. The Regional Police Officer, Malalcand.
2. The PSO to IGP.

1

;

i
1
i

(ASLAM NAWAZ). 
Assistant Inspector General ofPolice' 

Complaint &. Enquiry 
ICl'yber Pakhtu:'J<hv.-a, 

Peshawar '

i

;
(

p

:

■!

i
•II
i
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' This-'orck-r will dispinc o' l)cno'\’c l)cp;ii1ivn:nUtl 'j;i'.|Liirv n;;l i h a'.l 

■:1k :; C,l,onsi..ihk i:I irimc-'Lid IJlUih; No. 15(vl (nsi;i.ccl in service lor ilic |',•;!l•po.se

i .

;
I c

: • I Ncparl.nidiiial'cnci'uirykiiul ialloUed-consliibular}- No. 11626'), l-k while: pi'cacd as N.iih (ion-; 
'' i! : k i i i'

ij ii ' liidicijij Mnaiso-aic Malla wa.s allotted of gross niisconducl us he implicaic'.l
11 'k ;■, w i k ' ' ---------

d'in a .Liisc-id', heinous: naiiirc. Me in connivaiice nfConsaihle Aiii'No. 26M - and t.'Di‘i5lahIc (n-i

l )

•i •

(in M'lnocx'iu ciii; i;;
i

I .Sher Moy 2ni/ll.S"Sci'vicc'nian placed (M t.aiul grenade. 1,2'kg expiosiv'es. h.'i loS'.'.s, Oi fiislol .-O 

■; ,! •. I horc and .‘JliO'gm c,haras in'the car of one namely Mushiaq s/o Kaki Ivhan i/m Mashkomai and g 

, ‘ ! him a.TCSfed Ihriuigh local Police oC Police S(a.don KanJ'.i. A case FIR No. Hi?' daka.il dO-Ol'

o/s 5.2.\p '9H-CMSA/13AA/,Vl ' PPC Police Slalion Knnju was ihus regisiercd ngainai loin, 

'Smelling I'onl. a regular enqinry was eoiuincled againsi the dclmqiien, I lead Wnnslnldc 

1 snbsequenlly he was ilismissed i'rnm serv ce vide this ori-i.cc (J!.< rk.i. 210 Jn'.ed 2.'’-i2-2l' .5 .i i>;i 

il wa.s proved thni he alnngxviih (.'onsiahtc Aiil'and C.'onsiahle No! Sher implicaiw.l 

eiil/cn in a fake case.

1-
I

and

an inn''.L.:iil

i
i

1
- in compliance of .lucigmenl of l.he Monoi’ahic Sma ice 'IrilMina! Kliykci

PakhlLinkhwa in Service Appeal No. 25i'/20l6. dated i)4-(19-2()! 1:1. rcceiv':;l in tins r-llice ■, .ec 

(IPC) Peshawar Memo: No. 304 1/I,cgal. dulcrl 05 • I 0-201 S, the dismissed ! Ii'ad i '■■neaahii.- 'v.>s l■.■• 

• instated in .sei'vice for the purpo.se of I'h.nove r/Cparlmenlat l.iiiquiry. A.s Mich !v.' uas i-s .c- 

c;ht\rgc slieci arid statements nl'allcgritioi'is \'ide this ol’Oce No. Ol//P,\. daterl 20-1 O-Z'l! k' and .'••i 

(Invesligatio'nl Swat wn?. appointed as Paquiry Oriaccr tt) conduct a legLilar enquiry against the 

rc-inriated Mead Consiahlc. Phe I'.nqoiry Ol'licer suhmilicd his i'lndings a id recomnieodcd di.a

i

a

i!
ilie I ksul (.'nnstahle he rc-instaled in sei '.aee with all hiicks henet'ils because the ca.se could nai he

v.as s jlv;ei|OL'imy d;;*.: .uco a-

5 u■ proved in the coiiri against the delinquent I lead L.'on.siahle wlio 

aeciired in the sainc ease. 7!

The Mead Consliih.e wa.r c.dled in Orderly Kiiom and hcr.rd lo person, t .ic 

case Ilk wa.s minutely perused and the delinquent id'jcer was thoroughly inlervimved '.vln’.di
■ i _________________-

Linrnldcd llie'whole incident. Therel'ore. the undersigned did not agree with the, rucominc.od.nioii
J ___ - .____ «.«

i

;

- . ^ i
ol'ihe. Pnciuirv (JlTiccr as he had not applied his judicial mind. Consequent! v. all coneenic.d m tiic

cxaioine.i and ll-eiif. Acase werc'called. They were heard in person, thoroughly interrogated, cro 

sialemcnts were recorded.

\
A:

: !

Phe undersigned caiViC to the conclusitm that a plot was hatehed hv Mi;...d

: ConslahleT lameed IJIlah No.', 1564 wir.i one Pdr. .leiiangir. the hroihci ii law ol'ihe onginal

'I'hc 1 kat' ('orsiohle
r

\ aecirscd Mu.shiai| due to .strained family'-clanonship heiween the lailer iwi 

7 ruriher hired Consiable Aiii' No. 26k2.''and Constable Ciul Shah No.

I ■ payment and prcivided'lhc'iTTTi'wooden crate containing 90(1 gm charas. 1)1 hand grenade, I ..?l;g

' r .^-110 ol Police Slaiion

i;o':/k:\-servn.;t.-inaii iO

' cxpldsiv'es. ■ )’6 (uses,and 01 pistol .d) bore. Later on he inloiined iht,:

Kanju to'aiTe.sTlhc ae'eused. Interestingly^' Mr. Hahip Ur Rahman and I'Msar Kdian wiir 

; shov/n a.s 'witnesses against original aceu.sed Mushiaq ip the ease were pre-rilanned as tlu enquiry 

revealed thai the former was first cousin of Mead Constable 1 lameed Ull.ih No. 1564 whih ihc 

k 'latter wa.s a clmsc friend nl' PC Arif, M'oreover, tliey |;Hilh adiiiidcvl in I'lv.at of tlic undersiqncci

;
• i

i

J
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_____ V- —i:

inld by 1!C: I liini'jal 1. Ibih M<^ ; nb 1 ■:'

w-hcn Ikiiuccil Utkij:. Ar:!' ;i.ib rml S'u:i
kniiw'lccli^ic nTihc inciclcnl bul wuic

..vi'iiAi.v'cicpi'sc Muslilnq. Mi"'cn
alkr. bcini: Ueckiu'.Ll as aicuscbs. ibc K.) iriaiiiKb: y did mil Lban!;L' bvcliallanbd in ibis case

■M-lahib-iir-lliilVman and Ni:;aid and as sucli biuh o!' iliem rt:siicd in ilu: no iiicarlic’i' wiiiicsses

■ kiQm l.uiir icslimonv a'cainsl Hamced lUlah cic.
^ Xliis \vhi)lc ciiSL' is Li'classif. csiiinplc uf abuse '.if i’ulici' uniionii ais

olicc Oi'licci’, Implicnliny an iiu'ucciil aidividiial in :cxii'cni'J vinkiliiin ol'cihIc nl'cnndiici kir a
by Police OlTiccrs in connkcance n:. Iiis I'Cialives lo icLich bini a lessiMi duo m an

•;d (.ioiriincnial ...
: iicinnus case
: I'aniitj issues is nol unly iunnble hui. al.so inhuman. Uis conduct is abhoiabiu ai 

■discipline. Me could nol be rc-inslalcd in scrcicc. lienee, in cNereise oh ilm
■ iindcrsiuned Miulei' liules 2 (iii) oi'Police Miscipli lary Rules.. l<'7.y-Sye'.l Aslikui Aiiivar. I'bK

coiislrained a* aea.n .
Vt

twaol b IIPolice Ollicei-. Swat beinc. eompelorii auihoriiy. timI ksirii.’l

punisknieni ol ilisnussal (rom sei'\'i’,:e..

Or(Ief unnimnced.
. luaior \

1*11
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Of - of -ii.*- . DciicU'.

Copy lo:-

i, ■ 'Mepuly Inspeelor
■ C'l'O l'c..:;hiu«ir Icucr No. ' .■’o7;|..&l,il;.lu.:l I 7-1 0-2(11 !i plco.^., .

|■,slablishl^enl Clci'k 

Osl

lAii- necessary aclinn, ptea.se.

(icncral of Police (Internal Aceoe.nlabiliiy'Vii.h reterenee .1 >

hi

Vf ■

ei

h l>i;slrRi i'olicc ()!Iiccr 
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REGIONAL POLICE OFFICER. M ALAICVND;
AT SAIEiu SHARIF SWAT. V.

.•r- PU: miM240nUn &. Fnxr^'o. O).i6-9140m
Entail: (lie\n<ilnknn(i',n\valioo.ci>iu

%

ORBEK:

This , order will dispose of appenis bf Ex-Head Consinhlc Hamidullah No. 
1 ?6A'TG26. Constable and Ex'Constabic Arif No. 2683 for reins,latemcnt it? service.

I

Brief facts oftheca.se are that bx-Con?table Arif No. 2683 in connivance with Ex-
i

Head Constable l-Iamced IJllah No. l.‘56‘^ and Constable Gul Shdr No. 2D1/Es-Scrvicemnn placed 01 Hand 
Grenade; 1,2 kg explosives, 16 fuses, nl pistol 30 bore and 900 j:r|n chai'a.'; in the Car of one n,^mcl^' N'hishtnq 
s^o Knki Khan r/o Mashkumai and gnt him arrested through loc^l Police of PS Kanin. A ease FIR No. 383 

dated 20/03/2015 ii/s 5-Exp/9-BCNSA/l 5-AA/3^'PPC PS Kanjp was thus registered against him. Smell ins 
foul, a regular enquiry was conducted against the delinquent officers i.e. SI Muharnmnd Sira) the then 5HO 
PS Kanin (now at District Shang!n|. Head Constables Hamiduileh Nn. 1564, Cnnslahlc Arif No, 2683 and 
it was proved that they implicated an innocent citizen in a h ke c.nse. Subsequently Head Constables 
Hn'midullaii No'. 1564 and Constnble Arif No. 2683 were dismiLsed from sci-vice vide DPO Swat, office 

,.OB No. 216 dated 23/12/2015 and SI Muhammad SiraJ 
by three stages vide DPQ Swat office OB No. 2.16 dated 23/i 2,/2bl5.

awarded the punishment of redvicfion in paywas

Later on Head Constables Hamidullah No. 1564 and Constnble ArifNo. 2683 filed 
appeals in the cnutl. of Honorable Service Tribunal. Khyber Pakhtuiikliwa Peshawar. In compliance of 
.llidgmcnts of the Honorable Sejvice Tribunal Khyber Pak.hliin|khwn, Peshawar in .Semici: Appeal No. 
i:.57/i.016. dated 04/09/2018 of HC Haniiduliah No. 1564 arid Service .Appeal No 199/2015 dnmd

■n4//09.''2013 Gf Constable ArifNo. 2653 hoth the dismissed oflflccr^ were rcinsiated in =:cn'ice tor the

purpose of Denovo DepartmEnt.al Enquiiy. SP Investigation Sv/at was appointed ns cnquiiw officer'. The 
enquiry officer submitted hit; findings and recommended that botll the oFTIcers be reinstated 

all back benefits becau.se the case.could not be proved in the Criuri .against the delinquent ofTiciahs who 

were subsequently declared as accused intiic same case. 3olh the officers were called in OrdertyKoom by 
DPQ Swat and heard in

in serx'ice with

person, The case file was minutely perused and llic delinquent (HTiters 
.thoroughly inteiwicwed which unfolded the v.-hnlc incident. Therefore, the DPO Swal did 
the recommendation nfthc. enquiry officer ns he did not appiy hisjt^dicial mitid. CoiiscquemMy nil concerned 
in the case were called. They were heard in person, thoroughly intenogaled. cros.-; examined imd their 

statements were recorded. The DPO, Swat came to the concluNon that a pini was hatched hy Henri 
Constable Hameed UlloJi No. 1564 witli one Mr, .Tehangir brother in law nf original accused Miishtaq due 
to strained family relationship between (.he hitter hvn. The Htyi'd Constable Hamid Ullah furlher hired 
Con.stahle ArifNo. 2683 and Constobic Gui Slinh No. ^Ol/Ex-ScrViccman on pavmcnl and provided (hem 
a wocidEH crate containing 900 gm charas. Ill hand grenade. 1.2 kg explosives. 16 fuses und 01 pistol .10 
here. Later on. Head Constable Hamced IJlHh in.rornicd thsSHO ^iluhammad .SiraJ ofPnlicc Suition Kanju 
Jo arresr the accused. Interestingly, Mr, Habib Ur Rahman and Nisar Kh.an who were shov^■^

. against original accused Mushtaq in the case were pre-planned as the enquiry revealed dial the for 
first cousin of Head Constable Hamecd Ullali No. 1564 while It

w'i-.ie

n^y iigroc u'ith

i as '■vitness

tticr was

e later u/as .1 close friend of FC Arif, 
Moreover, they both admitted in front of the DPO. Swat that theJ had no knowk-dgs of the incidenr bnl 

were told by HC Hnmeed Ulloli No. 1564 and PC Arif to depose against MusltHq, Moreover, when HC

Hamecd Ullah, FC Arif and FC Gul Sher were chatlaned in this case afler being declared ns accused, d'.c 
investigation Officer malafidely did nol charge the earlier witness CHabib Ur Rahman and Nisar) and a.s 

ist Arif etc. The wlude case is cl.assicsuch both ,of them resoled in the Court from their testimony ngai

ce il-o' u caficjf



■ -v<! /■■■

•/\
>:ampk ofabu^c of Police Unironrr and extreme violation jf code of cciduci for n Police Officer., 

: Implicating an innocent individual in a heinous case by Police tpfficcrs in connivance with his relatives to 
teach him a lesson due to his family issues-is net onlv ignoble

i

'Ut also inhuman. Tiieir conduct is abhor- 
■ ablc and detrimental to discipline. They could not be re-instaed in ser\'icG, Hence, they both i.e Mead 
. Constable Hamidullah No. 1564 and Constable ArifNo. 2682 we re again dismissed from se.vice vidcDPO.

Swat office. OB No. 0 I dated ni/01/2019. The allegations leveled in the Departmental appeals are baseless 
and A’ogue in nature. .Ail the opportunities of self defense and hearing were provided lo the delinquent 

jrious aliegulions.officers but they failed to Stratify the DPC', Swat regarding the s
I

Both, Ex-Head Constable Haniidullah N 
were called in Orderly Room by the undersigned and their

o. 1564/2626 and Co.nstabic .ArifNo. 2683;
was thoroughly perused. To further

scAitinizc the case, SP investigation Swat and Addh SP Swat were nominated to cotiduci: denovo
case

enquiry
■ lino the matter and submit findings report vide thi? office order No. 3932-84/E, dated 27/03/2019. The 

cnquiiy officer after conducting proper denovo enquiry into the matter submitted hi.s flndinc report vide SP 
Investigalion Sw-at Memo: No. 3440/C-CcIl, dated 15/05/2019 Uerein he recommended that though the 

diarges against both the officers i.e Ex-Head Constabl^Hamidullah No, 1564/2626 and Ex-Conjtnblc Arif ^ f ' / 

No. 26Si could not be proved in the coun and they were acquiued but they i,c Si Muhammad Siraj, Head 
.Constable Hamidullali No. 1564/2626 and Constable Arif No' 26S3 are wholly solely responsible Cor 
.rcgistratiD.ioffake case vide FIR No, 383 dated 20/08/2015 ii/s shitp/g-BCNSA/l 5-AA/34.I'PC PS Kaniu.

. ■. Di,strict Swal. Therefore, I the Undersigned uphold the order passed by DPQ Swai wliei cin he hasTlismisird 
HeadCo^Ha^ullahNcUSg^ rron, service. Their agpcais are

vide OB No. 210 dated 23/l2£015tolLMyhH™]l^^ coTeTT^T "
■ with immediate effect as the delinquent officers

into dismissal from service 
equally responsible i,,arc

.dci^o cnqulpy uondilctcd by i>? investigatiorTS wat.

Order announced.

,psp
■^Regfenal Police Officer, 
[plakjiud. at Snidu S^arifSwat

(
I
i

Nu. ^ ~7^7^ /E»'

^V-o6!• Dated /2019.

Copy ofabove is the:-
1. Worthy Inspector General' of Police, 

reference to AfG/ Complaint A .Enquiry
dated 10/12/2018, No 5750/C-CeJl dated'^7/12/2018 (addressed to LffiO Swal) 

325/C-Cell dated 18/01/2019 {addressed to DPO Shnngla)
District Police Officer, Swat for infonnation and necessaiw- action with reference 

to his office Memo: No, ia33/Lega]. da cd 21/01/2919 and

t
Khyber Pakiitunkhv/n Peshawar with/T.i

CPO Peshaw'ar Memo: No. r657/EiEI

and
i No.

2.

No.; 34J 1/E, dated
■ 26/02/2019. Serv'icc Ps.d1Is and Fauji Missals of Ex-Kcad Constable Hamidullah 
: No. 1564/2626 and Ex-Constabic Arif No 2683 containing compietc enquiry Plus
. are returned herew'iih for record in your office.

i SP Investigation Swat with reference lo his office Memo: No, 3440/C-Cel!. dait-d 
15/05/2019,

3. .

4. , District Police Officer Sfianglnfor.informa ion and necessaiy action.-

• 4 * + ♦.■VVyW\/NA/'v^.'V-,Jt* * » A.AA/. .A'-'yvWv^ ■(•■» +
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Kii BEFORE I’HirKllYBER PAKiri UNKHWA SKRVICE I RiBUNAL PKSHAWAR. .
Service Appeal No. 930/2019

>; m

Hameed Ullah S/0 Khan Zada lOO Saklira Tehsil Malta, Swat (Ex- Head 

Constable No.2626) Police Line KabalHE
Appellant

K. VERSUS

; .*

.1. District Police Officer Swat.

2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
3. Provincial Police officer, IChyber Pakhtunkhwa, Peshawar.

[I.
:!

Respondents
i:

INDEX

S.No Description of Docuinenls Annexure Page

iifiI 1 Para-wise Comments 1-3E •

. 2 Affidavit ■ 4

3 Authority Letter 5
'E-

4 Copy of reply “A”

5 Copy of order of respondent No.01

6 Copy of order of respondent No.02 “C"

1 ■ Copy of statement of Inspector■'I “D”

8 Copy of enquiry Report “E”

• r

District Police Officer, Swat 
(Respondent No. 01)I,-;.

I
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BEFORE THE KIIYBER PAKHTUNKIIWA SERVICE TRIBUNAL PESHAWAR.5

Service Appeal No. 930/2019
Mameed Ullali S/O Khan Zada R/0 Sakhra Tehsil Matta, Swat (Ex-Head 

Constable No.2626) Police Line Kabal

Appellant
VERSUS

• 1. District Police Officer Swat.

2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.

3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.

.

Respondents

PARAWISE REPLY BY RESPONDENTS
Respectfully Shewith, 

PRELIMINARY OBJECTIONS
i';-.

s! ■ 1. That the appeal is badly barred by Law & limitation.

That .the appellant has got no Cause of action and locus standi to file the 

present appeal.

that the appeal is bad due to misjoinder and nonjoinder of necessary parties. 

That the appellant has not come to the Tribunal with clean hands, 

fhat the, instant appeal is not maintainable in its present form.

■ That the appellant has concealed the material facts from this Hon’ble 

Tribunal.

That the appellant has not filed departmental appeal before the respondent 
No.02 within time, limit.

2.

FACTS:

1. Pertains to record of service appeal No.257/16 dated 17-03-2016 wherein 

respondents department had submitted comprehensive reply to the 

appeal of appellant. Copy of reply is enclosed as annexure “A”.
service

2. Pertains to record of honorable fribunal. The directions of honorable Tribunal 

have been complied with in accordance with law/rules.

3. Pertains to record. The appellant was reinstated for denovo enquiry and all 
opportunities of fair defense etc were provided to the appellant in accordance
with law/rules.

4. Pertains to record, hence needs no comments.

5. Incorrect. The reply of appellant

was appointed to probe into the matter.
found unsatisfactory and enquiry officerwas

ib-;
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6. Incorrect. Enquiry Officer has referred criminal case which has no effect on 

departmental probe as per ruling of apex Court. Furthermore, competent 

authorities are not bound to follow the remarks/findings of enquiry officer. 

Orders of respondents are well reasoned, speaking and based on facts. Copies 

enclosed as annexure “B” and “C”.

7. Incorrect. District Police Ofiicer is competent authority under the rules to 

award punishment after conducting of departmental enquiry against the 

appellant through enquiry officer.

8. Incorrect. Orders of respondents are well reasoned, speaking and based on 

facts. Appellant with others officials have planted a fake criminal case against 

innocent person by abusing uniform and violating code of conduct and the 

same fact was dig out during course of investigation. He was challaned to 

criminal Court for facing trial but got acquitted on technical grounds, which 

does affect the departmental proceedings in any way.

i 9. Pertains to record. Order of respondent No.02 is speaking, well reasoned and 

justified under the rules.

GROUNDS:

a. Incorrect. The performance of appellant during service was not fully 

satisfactory as he wilfully absented from duty without permission or leave.

b. Pertains to record, no detail/proofs regarding the burning of appellant’s house 

have been attached for proper reply by the respondents.

c. Correct to the extent that in denovo enquiry, the enquiry officer (SP 

Investigation) has recorded statement of material witness namely Fazal 

Wahab Inspector (Investigating Officer ol'case FIR No.383 dated 20/08/2015 

. U/S 5 Exp, 9B-CNSA, 15AA/34 Police Station Kanju) in the presence of 

appellant and the actual facts regarding abuse of Police uniform, extreme 

violation of code of conduct and implicating of innocent individuals in a 

heinous case by the appellant and his colleagues have been fully established 

vide last third para of finding report. Copy of statement of Inspector Wahab 

and finding report of Enquiry Officer are enclosed as annexure “D” and “E”.

i:l

d. Incoirect. There is no need of issuing of Show Cause Notice to the appellant 

under the rule. As explained in para “C”, competent authority did not agree 

with last para of enquiry finding and has based his speaking order in the last 

third para of enquiry report and statement of investigating officer of criminal 
case FIR No.383.

•f
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e. Incorrect. The competent authority has awarded appropriate punishment to the 

appellant in the light of proved serious nature charges during enquiry and 

personal satisfaction. Furthermore, the respondents have no malafide intention 

or grudges towards the appellant and the whole departmental proceedings 

carried out in accordance with facts and rules.
was

I

f. Incorrect. The criminal and departmental proceedings are separate in nature. 

In criminal investigation the appellant and his colleagues were found 

responsible for the charges and they were challaned to court in the light of 

evidence but during trial the witnesses retracted from their statements and the 

accused appellant was acquitted on technical grounds which does not affect 

the departmental proceedings wherein the charges of abuse of Police uniform, 

extreme violation of code of conduct and implicating of innocent persons in 

fake case were fully established.

PRAYER:

Keeping in view the above l^ts and circumstances, it is humbly pnked that 
the appeal of appellant being devoid of Ifegal force may kindly be dismissed with cists.

;;

r
District Police Officer Swat 

(Respondent No. 01)

3,
A

r

tuiici. Malakand Region
■!

(Respondent No. 2)5

:

0
Provincial Police officer, 

Khyber Pakhtunkhwa, Peshawar 
(Respondent No. 03)

l:*.

[}
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BEFORJE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 930/2019

-■I
•• ■

*.
Hameed Ullah S/O Khan Zada I-l/O Sakhra Tehsil Malta, Swat (Ex- Head Constable 

No.2626) Police Line Kabal
1! . Appellant

VERSUS

1. District Police Officer Swat.

2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat. 
- 3, Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.C

;L,

Respondents

AFEHTAVIT

- We, the above respondents do herel/' solemnly affirm on oath and declare that\ie 

contents of the appeal are correct/true to th\besl of our knowledge/ belief and nothing 

been kept secret from the honorable Tribunal. y
as

'i

Disincf'Pbiitr
(Respondents No.Ol)

^at. ;

'i

• t

s •:
■ii

WtCfT,
DeputyiFn^pectd^^ifien^Si^M^olice 

Malakaim^^^iSn 

(Respondents No.02)

C

---V-'-p-j,
Provincial Police Officer 

Khyber Pakhtunkhwa Peshawar 
(Respondents No.03)

■,

;1

;

i'

;«
f: .*



©BKFORE TltE KllYBER PAKll lUNKltWA SKRVICE TRIBUNAL. PESHAWAR.
f:

Service Appeal No. 930/2019i'

!;■ ■ •

Hameed Ullah S/O Khan Zada R/O Saklira Tehsil Matta, Swal (Ex- Head 

Constable No.2626) Police Line Kabal

■ f.

1

Appellant

VERSUS

;|-- r. District Police Officer Swat.

2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.

3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.hi

f*'
I

f : Respondents

f

AUTI] l Y LETTER
; •-

We, the above, respondents do tfereby authorize Mr. Mir Faraz Khan DSP^gal 
• & Mr. Khawas Khan SI Legal to appeV before the I'ribunal on our behalf and syiomit 

- reply etc in connection with titled Service

■

I

eal.

lErliiT ' MTIrrr^Swiiil;^ ^ 
(Respondent No. 01)

L

h ■ ‘Jlegiona.
0.pm^$r har

I of Police
h ■■ Malal^n^ Region 

(RespondiEnt No. 2)
^1.

'—
j-t

Provincial Police officer, 
Khyber Pakhtunkhwa, Peshawar 

(Respondera No. 03)
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II • fV I 'i:r^y\ce Appeal No. .257/2016.
■i

Harviirlullalt HC No. 1564 r/o Mohailah Bakhti Saiira Tehsii Matta District Swat.

:.. (Appellant)

VERSUS

District Police Officer, Swat

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar

Deputy inspector General of Police, Malakancl Region, Saidu Sharif Swat

r i.
I

'}■

i
f

(Respondents) •

i €Qs\/iMENTS OSVJ BEHALF OF RESPONDENTSW
1 :-eeg-cci;fiJil!¥ She with

Obiections;-
i
It

c:r
I ThaL the Service Appeal is time barred.

Thai the appeal is bad due to misjoinder and non-joinder of necessary parties, 

'i hat the appellant has got no cause of action.

That the appellant is estopped due to his own conduct. •"

That the appellant has concealed material facts frorr^ this 7\ugust Tribunal.

2.

3.

4.

Para No. 01 pertains to the Service record of the appellant, hence needs no1.

/comments.

Correct to the extent of registration of FIR No. 383/15 against one Mushtaq and 

some unknown accused, however, during inve.stigation, .appellant alongwith 2 

others officials, have been identified as main culprits, who planted a fake case 

against accused Mushtaq in collaboration with .SHO due to personal enmity.

*>

Incorrect. During' Investigation it was revealed that Taxi Driver, was falsely 

implicated in the case who was exonerated from charges, whereas the appellant 

. who fabricated and con.spired to implicate the Taxi Driver was nominated as . 

' .‘^•rincipai accused alongwith Con.stabie Arif. The appellant was then committed 

to jaii who was afterwards released on hail by the appellate court. The 

competent authority also took departmental action against the appeilSnt and
V

after proper departmental enquiry he was dismissed from'service. Vide Charge 

Sheet, statement of allegations,. Finding Report and Enquiry Papers as Annexure 

'■'A", "B", "C" & "D’^ respectively.

3.

!

IT

Pertains to record.4
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Incorreci:. The appellcint was involved in fabricating a false story and implicating 

innocervi; Taxi Driver in a crirriinai case, therefore, he was proceeded against 

departmentaiiy and'after being found guilty of charges he was dismissed from' . 

service. The order of dismissal is legal and justified.

A,

an

incorrect. The appellant has been treated in accordance with law & rules.B ■

Incorrect. The appellant was himself found . guilty of ill-well, malice and 

implication of innocent Taxi Driver, in such circumstances; the penalty awarded 

to the appellant is appropriate. The appellant was found guilty of gross 

misconduct.

c,.

Incorrect. The appellant was associated with departmental enquiry and heard 

person by the competent authority, but he couldn't produce any cogent 

reason in his defense. ■

D,

mm in

. Incorrect.'The question of in competency can't be raised, because under Police 

disciplinary Rules 1975 Respondent No. 01 (DPO Swat) is competent authority in . 

case of the appellant.

i:.

The respottdents also seek the permission of this August Tribunal to adduce 

points and grounds at tlio time of arguments.

F.

more

viiiAYicR
of the above comments on facts and grounds it is very humbly prayed 

Appeal being devoid of merits may be dismissed with costs.

in view

\ \
District Police Offipet, Swat 
(Respondetft 01)

r y

/

" 5 Av'*

y'

Provincial Police Officer, 
iChybemPakhtunkhwa. Peshawar 
(Respondent IMo. 02)

1

a
.0

^ ._ .,.A"
Deputy ifispeOior Gehefai of Police, 
It/lalakand Division, Saidu Shartf Swat 
(Respondent No. 03)

.X-
i:

J
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ORDER
Departmental enquiry against Head

of Denove 

Naib Court

'W This order will dispose of Denove
"r service for the purposeUllah No. 1564 (reinstated in

allotted constabulary No. 2626). He while posted as
he implicated an innocent citizen

meed

^inquiry and
irate Matta was alleged of gross misconduct as

of Constable Arif No. 2683 and Constable Gui
16 fuses, 01 pistol 30

nature. He in connivancennous
Ex-serviceman

Pbore and 900 gm charas in the car of one nam 
Ihim arrested through local Police of Police Station Karyu

9B-CNSA/15AA/34 PPC Police Station Kanju was
conducted against

• vide this office OB No. 216 dated 23-12-2015 alter 

Constable Arif and Constable Gul Sher implicated an innocent

'A. m placed 01 hand grenade, 1.2 kg explosives
ely Mushtaq s/o Kaki Khan r/o Mashkumai and got 

iu. A case FIR No. 383 dated 20-08-2015

- ir14

thus registered against him.
andr u/s 5 Exp the delinquent Head Constable

i: Smelling foul, a regular enquiry was
dismissed from service

V!
§.i .subsequently he was

proved that he alongwith■P It was
citizen in a fake case. of the Honorable Service Tribunal KhyberIn compliance of Judgment

Pakhiunkhwa in Service Appeal No, Pnnstable
CPO Peshawar Memo: No. 3041/Legal, dated 05-10-2018, the dismissed Head Constabl

of Denove Departmental EnquiiT- As such he was issued
. 90/PA, dated 29-10-2018 and SP

W
2SinO\6, dated 04-09-2018, reeeived in this office vide

ft was re-

instated in service for the purpose 

charge
sheet and statements of allegations vide this office No

ppointed as Enquiry Officer to conduct a regular enquiry against
■ submitted his findings and recommended that(Investigation) Swat

instated Head Constable. The Enquiry Officer
ice with all backs benefits because the

was a

could not berc- case
subsequently declared

ihe l iead Constable be re-instated in service 

proved in the court against the delinquent 

accused in the same case.

asHead Constable who was

The Head Constable was called in Orderly Room and heard in person. The 

minutely perused and the delinquent officer was thoroughly interviewed which 

unfolded the whole incident. Therefore, the undersigned did not agree
ofthe Enquiry Officer as he had not applied his judicial mind. Consequently, all concerned tn re 

called They were heard in person, thoroughly mterrogated, cross examined and then

tile wascase with the recommendation

case were
statements were recorded. hatched by Vleadto the conclusion that a plot 

Mr. Jehangir, the brother in law of the original 

the latter two. The Head Constable

wasThe undersigned came

Hameed Ullah No. 1564 with oneConstable
accused Mushtaq due to

hired Constable Arif No. 2683

strained family relationship between
and Constable Gul Shah No. 201/Ex-serviceman on 

taining 900 gm charas. 01 hand grenade, l./kg 

he informed the SHO ot Police Station

further
payment and provided tbei 

explosives. 16 

ICanju to arrest 
shown as witnesses against orig

wooden crate conu a
fuses and 01 pistol 30 bore. Later on

Habib Ur Rahman and Nisar Khan who were
the accused. Interestingly, Mr.

inal accused Mushtaq in the case were pre-pUuined as the enquiry 

was first cousin of Head Constable Hameed Ullah No. 1564 while the 

close friend of FC Arif Moreover, they both admitted m fiont of the unde.
revealed that the former

latter was a
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^r‘(licy had no knowledge of the incident but were told by HC Hameed Ullah No. 1564 and FC 

Kif 10 depose against Muslitaq. Moreover, when Hameed Ullah, Arif and Gul Sher were 

phalianed in this case after being declared as accuseds, the 10 malifidely did not change the 

Blklier witnesses (Habib-ur-Rahman and Nisar) and as such both of them resiled in the court

ft^rom their testimony against Hameed Ullah etc.
W® This whole case is a classic example of abuse of Police uniform and

M|T’xtreinc violation of code of conduct for a Police Officer. Implicating an innocent individual in a 

|S' heinous case by Police Officers in connivance of his relatives to teach him a lesson due to his

^ m
' ■ .ii

tell'- family issues is not only ignoble but also inhuman. His conduct is abhorable and detrimental to

discipline. He could not be re-instated in service. Hence, in exercise of the powers vested in the

® ; undersigned under Rules 2 (iii) of Police Disciplinary Rules - 1975,1 Syed Ashfaq Anwar, PSP,
m' ' ' '

.■§

19istrict Police Officer, Swat being competent authority, am constrained to again award him 

major punishment of dismissal from seiwice.

Order announced.

mmP

m
District Police Officer 

Swat
. ■ i ■ O.B. No. Ot:

Dated-. DPf - ■ 20 ! 1

I•' r

Copy lo:-
Deputy Inspector General of Police (Internal Accountability) with reference 

CPp Peshawar letter No. 1357/E&I, dated 17-10-2018 please.

Establishn\ent Clerk V

1.

2.

OSI
For necessary action, please.

District Police O 
Swat
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HanticluUahappeal, E.-H-d Con.labU

26R3 forreinsjutenicnt

.tWEx-ConAblaAnfNo.Zb8r;na.nn
Brief ftcB of ..oi/Ex-Servieemnn

HcoaCon.lnbleH.mce,aU«Uir>io.i5^nd^

Orco.de; 1,2.,..plosive. .-i«i ihroo.b loci Police of PS .
, ,,, Kc^i Kheu r,o " ;;::;,„..PPC PS Keoi4-^ sHO

dawd 20/03/2015 o/s dclinqeeni off.eecr''" Arif Ko. 2053 end

SfHee s!^« vide DPO S^af ofPec OB Ho, 216 doled 23/ ■ ^

HeadCoostabteHam.do - ‘ i ,3,,,,v,r. In compliance of

t:::: r :r:::,„d,ncn,r of dre Mo. 1563 add Sco-lce APi-l co, f.. ,.-0 ■

053/2016. ^■''l ; 0653 both .be dlanrUaed of.cc.
. .fl«9/2018 of Constable A .„, jp ,„veshe0tion Svril

of Denovo Departmemal End - ^ ^c reins.ated
submitted hi,s rmdlngs aad recommended ^ ^

caso.could not be pfoced ■ , ^ ordedyEoonr ,>5
,ooured in the same case. Both .

The case fde eves minutely pdrused and (ho 
□PO Swat and heard in person. The c-
«,„ro»,bly inlelVlowed which unfoided be

„niendati«nof.he.enou,ryc.f.ccra.shodd

called. They were, heard m pci 
vlcorded. The DPO, Swat came ^

CenstahleAnr • ■'- _ nl hand grenade,
informed the SHO h|nhamniadSirai

NlifiaT IChan ^^\^o

oforder will dispose 
.Constable AriTNO'

This in jcrvicc.

ivance wilh En-Constable and £n

placed 01 Hand
nmely Mushmq

FIR'No.SS'-'.

ii

Lalcron

! roinsmted in sermoe tor thewere
ii^. o'Ti'-ei'. Fhtppointr.d as enquuywas a withill sconce 

offieial. who
!T purpose

enquiry offieer 
all back benefus because the

bsequcntly declared as

U. \

(^tT'cevs w'-ive 
wilh:i > Were 5U

if iLfovc. DPO Swat did md agree
5cq\.emly all concerned

. cross examined and rheii

thev.-hoie incident. The
nouppiy his jifdicial mind

. ihorouelilvVn'nt'Ogamd
conclufeion that a P'®'

lin law rif original 

Hea’d Constable Hnmid

. Con

thereco 
in the case were 
slateincnts

hatched by Wend;i wasi
to the ed Mushtaq due 

hired
? accus

ijllnh furthei
sOVFx-ScrViccman on paynmni and provided .hem

,„i,„p,0Sivos, 16 tnsos and Oip,s.ol 56

i of police Smtion kamvi

■wereuM The.;¥ Jhc latter two.I:
Ii
K _, containing poo gm 

Hea'd Constable HamecdUllsh
. WIercstinEJy. Mr. Habib Ur Rahman an

Mushtaq in d« case «cre ^ fr.cnd of K, Ariit
,d Constable Hamecd UH.ah Mo. - „„ ineden. bu.

B,ey bod. admibed in front of tbu U . Mushtnq. Moreover. M.cn h ^
told by HC H..mccd UIW. Ho. 1566 and F accused.

3 wooden ernte
shown ns witness .

wns
were

bore. Uter on,
10 arrest the accusedi

i agaiust original 
first cousin of He

accus

Moreover.!
were

Hanie

*}

I cT. n
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® i
M'umpU of E]bu?e or Police Unifonn and e.N-ircme violation of code of conduct (br a Police Officer., 

Iniplicaiiiig an innocent individual in a heinous case by Police Officers in connivance with his relatives to

icnch him a lesson due to his family issiiesds not only ignoble but also inhuman. Their conduct is abhor- 
ablc and detrimental to discipline. They could not be re-insta ed in service. Hence, thev both i.c Mead
Constable Hamidullah No. 1564 and Constable Arif No. 2632 we re agdin disniissed from sei-vicc \'idc DPO.

{ Swat office OB No. 01 dated ni/Ul/20l9._Tlie allegations leveled in the Departmental appeal.? arc baseless 
and vogue in nature. .All the opportunities of self defense and hearing were provided l.o the delinquent 

jHous allegations.ofncci? but ilicy lailed to stratify the DPCf, Swat regarding the 5

Both, Ex-Head Constable Hamidullah b 
were called in Orderly Room by the undersigned and their

o. 1564/2626 and Co.nsmble .‘XrifNo. 2683
case was Ihorouglily perused. To further

scmtiiiizc the case. SP Investigation SwnI and Addl; 5P Swat were nominated to conduci. denovc 
into the matter and submit findings report vide Hub office order No. 3982-84/E, dated 27/03/2019. The 
enquiry ofneer after conducting proper denovo enquiry into the matter submitted hi.s finding report vide SP 
Iiivestigaliun Swat Memo: No. 344a/C-Ccll, dated 15/05/2019 ivherein he recommended that though the ' 

charges against both the officers i.e Ex-Hc.-.id Constables Hamidu

enquiry

lah No, 1564/2626 and Ex-Coiistablc Arif
No. 26S3 could not be proved in the court and they were acquitt 
Constable Hamidullah No. 1564/2626 and Constable Arif No. 

•rcgislralionorfake case vide FIR No. 383 dated 20/03/2015 u/s5-

;d but they i,e Si Muhammad Siraj, Head 
2683 are wholly solely responsible for

Exp/9-BCNSA/l 5-Aa/34-I'PC PS Kaiiiu.
District Swat. Therefore. I the Undersigned uphold the order passed by DPO Swgi wligi cin he hm;i-l

Hamidullah No, 1564/262iandCm^le service. Their appeals
hereby rejected. Moreover, the punishment of reduction

ismissed
are

_ in pay by three (3j stages awarded by DPO Swnl
______ 23/12/2015 tgJjJdj^iimmQd Siraj is heryby converted into dismiss.a| from
with immediate effect as the delinquent officers
vide OB No.

Service
qiially responsible for s^ch illegal inare e

d'oiovD c^iiMryTiTlTcnjcfcct by iiT tiiv^siipticnTsT^
/

. /Order announced.

_____ PSP
/7/'jC<f /// Police OlTleer.

/X'' /<iH3lakj.ud,atSaiduS^arirSwQ(

/•
(

6 57^-75 ./E,

Dated

Copy ofabove is fc^^Seiib the;-

1. Worthy Inspector General' of Police, 

reference to AIG/ Complaint & Enquiry 
dated 10/12/2018. No 5750/C-a'll dated 2 
No. 325/C-Ccli dated i 8/01/2019 (addres: ed DPO Shangi

2. - Dic^trict Police Officer, Swat for Infomiation and necessary action with reference
to his office Memo: No. 1033/Legnl, da ed 21/01/2019 and

Khvber PakJitunk'hwn Peshawar wirli 
CPO Peshawar Memo: No. 1657/Ed21

/-r-
7/12/2018 (addressed to DPO Swat) and

a.)

No. 34 ] 1 /E, dated
26/02/2019. Service Rolls ond Fauji Missal.s if Ex-Head Constable Hamidullah 
No. 1564/2626 and Ex-Constablc Arif No

it

2683 containing complete enquiry files
aj-e returned hcrew'llii for record in your oljflce.

3. SP Investigation Swat with reference to hi? office Memo: No. 3440/C-Cel!, daled 
15/05/2019. ■ -

4. District Police Officer Sfiangia for informa ion and ncccssai'y action;

•./■yW.'* 4* +

Con j erfrOi? 0 o : u tI'j ' r 1 C l Lj r
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S. A. No. 930 /2019

Hameed Ullah D.P.O & Anotherversus

REPLICATION

Respectfully Sheweth,
«

Preliminary Oblections;

All the 07 preliminary objections are illegal and incorrect. 

No reason in support of the same is ever given as to why the 

ap[:)eal is barred by law and limitation, appellant has no cause of 

action and locus standi, necessary parties are not impleaded, he 

has not come to the hon'ble Tribunal with clean hands, the appeal 

is not maintainable, concealment of material facts and not filing of 

departmental appeal within time.

ON FACTS

4. These paras of the appeal are not replied by the respondents and 

the same were termed to record of service.

1-

5. Not correct. The para of the appeal is correct regarding 

submission of reply to the Charge Sheet, denying the allegations

and no one deposed against- appellant ..as for as standard of 

satisfaction is concerned, law has not made any standard for 

satisfaction, despite the fact that Inquiry Officer reported the 

matter in categorical manner that none of the charge was proved 

against appellant. He was found innocent and recommended for 

reinstatement in service with ail back benefits.

6. As above. And when the Inquiry Officer exonerated appellant from 

the baseless charges, then the authority was legally bound to 

reinstate him in service with all back benefits.

k
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7. Not correct. The para of the appeal is correct. This para was not 

replied by the respondents in accordance with the para of appeal, 

wherein AIG Complaint &. Enquiry Peshawar directed R. No. 03 to 

follow the recommendation of Investigation Officer in letter and 

spirit under intimation to his office.

8. Totally false and absolutely incorrect as and when authority 

deviates from the recommendation of Inquiry Officer then in such 

situation the authority was legally bound to serve appellant with 

Show Cause Notice by giving reasons of deviation but in the case 

in hand, the law was not followed in letter and spirit.

.When appellant was acquitted from the baseless charges on 

any ground on the same allegation leveled against him in the 

Charge Sheet etc, then there was no need, under the law, to 

again dismiss him from service.

9. Needs no comments. Order of R. No. 02-is in total disregard oflaw 

and rules.

GROUNDS:

a. Not correct. The para of the reply is without proof.

b. Admitted correct by the respondents regarding militancy in the 

area, burning his house due to service in Police Department. 

(Copy of FIR as annex "R")

c. Admitted correct by the. respondents regarding exoneration of 

appellant from the baseless charges and recommendations for 

reinstatement in service with all back benefits by the Inquiry 

Officer. Rest of the para is incorrect. Such version should have 

been brought before the 10 which was not relied upon by him.

d. Not correct. The position has been explained the preceding para 

regarding deviation from law and rules.

e. Not correct. The competent authority failed to ad-hear to law as 

stated in the preceding paras. The charges were dis-proved in the 

enquiry proceeding. The, malafide of the authority is quite 

apparent from his action as the Inquiry Officer exonerated him



3

from the charges, then what was the ground with the authority to 

punish him for nothing.' '

f. Not correct. Appellant was exonerated from the baseless charges 

in criminal as well as. in departmental proceedings as is evident 

frorn the same. No mis-act was ever done by the appellant in the 

matter. (Copy as annex "R/1")

It is, therefore, most humbly prayed that the appeal be 

accepted as prayed for.

7

Appellant

Through

Saadullah Khan Marwat 

Advocate,Dated:)g-12-2019

AFFIDAVIT

I, Hameed Ullah, appellant do hereby solemnly affirm and declare 

that contents of the Appeal & replication are true and correct to the 

best of my knowledge and belief while that of reply of respondents . 

illegal and incorrect.

I reaffirm the same on oath once again to be true and correct as 

per the available record.

are

DEPONENT

\



IliHiillllllillllllC868666

ni

& saffidavitrV
hereby solemnly affirm and declare 

true and correct to the
I, Hameed Ullah, appellant do 

that contents of the Appeal & replication are 
best of my knowledge and belief while that of reply of respondents are

illegal and incorrect.
I reaffirm the same on oath once again to be true and correct as 

per the available record.

deponentt \V
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KV THE COURT
i^Add^al Scssi

01/PHOof2016
.02-02-201(5

PHOCaseNo- \

....... O®teof%cisron; ; "

.•J '.'.

*'.S.

': ;
i .

I’Ue State
TJuougJiMohl

I'.

^madSiraj^raariSHO^SKahiyu, Swat..... ;

....
i«« v,v

VERSUS

HamiduJJal 

^^atta, Tehsii M,

■'

^ aged about 33/34 

atia. District S
yeai-s S/o; Khan Zada/; ^Vo Salchra 

(Accused on bail)
. 'J Watr

f •

Qbari
!•

1^'iv
resent:-'^7{-t

omidullah

jfiiOGlVlEiVT;

J • Accused named above challand
to tJiis court in 

of recovery of 1/2 Jite

^'^^ginPoIicePostNingolai.

order to facetrial on the charges/aJJegations 

from his briefcase Jvi r Liquor

2. As

arged for hiring the Motorcar of Mushtaq Ahmad

Registration No. 3394 PskkS-N from KI

Sharif Hospital

accused Arif took

1 have been
:■

bearing 

twaza Kltela to S^^du 

On the

f

I

on 20/08/2015 at 13:35 hours. way,

friling station and put inapple caitcn from a

«.
L.

’V.' !
. *. .‘i -*/1

V jh-,,'..
y Ki'
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"le boots 01-(he said Mo(o 

Cbowk; bod, the accused

'/
rear. When they reached 

namely A,if' and (nil 

Pictext for drinking 

' oacton, being

by :Si,;aj; %p,yd found

nearJJCmiju 

Shah oet off 

water, but they

#
from the. Motorcar- on the&B
did not hmi back, thus, sni

cheeked through J3DS

rotten

g suspected was
I.•J*

thereinw so me
<‘Pplc.s,;onc hand. tri- 

explosive material
. , gi-enndc, one shopping bag c 

oiie safety fuse wi

~ ■

containingif f•f -ri'
wii-e 16 feet, ojtc 30 bore. >.r'

pistol along with 

packets cliaras
niagaznie. containing,7 live roujids and four'-r.

weighing total 900 

KxFw1/i was dratted and-
gittms. hiihally murasalla/

h ^ent to Polioe.Stution for rcgist,-aho„,
;■

of case; against driver Mushtaq Ahniad
and aforesairl articles/ ■

n^covery memo EkI-wI/2. Mushta

as accused hi the FIR, bm

narcotics was secured vide 

Ahmad ihoiigh arrayed 

day, he

V ' q ■s

on the ‘same
bail after furnishing bail bonds- to■was released 

salisfaction of SHO PS Kani

on
the

aiyu Siraj IClian, whoV- was laterx I on,
suspended in (he i 

"x slatcnient of

facing .

nislant case.^Oii2y08;2ah5, 

one Habib-u,--Relunan'u/s 1.64
t J'-PC, accused

'«mely Hamidullah. Xrtf and Gul Shah 

arrested vide

^ 'V
V were

nominated accused and
airest caid ExF.vv]7/<..

^^^‘''statemem-ofMuslitaq 

on 31-08^2015

Accused Jehangir was
nominated i

Ahmad Taxi Driuriver recorded U/S 164 Cr.PC
and assigned , the role of abatement aiid fac.iiii;itio,i

-mention to involve him in fob,;,,,
of co-

accused with-the i
oasc and

Plamed inerintinating articles against him
on account of his

‘“™i'yd«pme.bemgIhs.bro,her-.n-law 

wUhout seeking permission from th

m-bused Mushlaq Ahmad from

• The SHO concerned

e competent court regarding

whom activ-c 

2 1 F a g e
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J possession chars, pistol, Hand Grenade and explosive materials 

I were recovered, placed his name in column No.2 of ehallap, 

bqirig jimocent.

3. After rcgistialion of case and coinpletbn of requisite and

necessaiy : investigation, .eonjplete challan 

facing trial Was subinitted;on 25-01^2016.

against - accused

. 4. On 02r02-2016,/ after .-iBceipt of challan, accused was 

- -suniinoiied, and after compiiaiice of provision of section 265-C

Cr.lIC, he was chai'ge sheeted by my learned predecessor 

15-02-2016 U/S 4 PHO, to which he pleaded

on
i
not guilty and

ciaimed trial, wliich cominenced. It is perlinenf to point out

.separate challan in respect of Explosive materil, pistol and 

conuaband also submitted in connected trial, which'is also

adjudicated through separate case file.

Prosecution5 in order to prove charge against the accused,

produced and examined 10 witnesses, out of total 39'witnesses

as per calandcr/challan fonn.

6. A brief gist of the prosecution's evidence led in trial is as under;

Pw-1: Mohammad Siiaj Klian SHO, is 

; complainant and star witness of tlie instant case, 

who on 28-03-2016 and 03-01-2017 reiterated the 

story as narrated by him in FIR. He drafted 

murasalla ExPwl/l. He took into possession the 

planting recovery, cf carton containing one hand 

grenade, explosive material 1180 gr^s and 

safety fuse wire 16 feet and the Motorcar fioin
one

3 I P a g e
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which the said recovery was effected, was taken 

into possession vide recoveiy mejno ExPwl/2 r*-
...A:;:-...:

*; i

Pw,2: Musharaf IChan SHO/CIO, conducted 

Paifial .mvestigation in.tlie iiislaiit c^

■ poinlation of coiiiplainaiit/SJf0 \ SJraj Khan 

prepared-site plan ExPw2/L He" vide application 

ExPw2/2 obtained opinion regarding. Pistpl and

; Ctuiridges 30, bore. He vide application ExPw2/3, 

requested for CDR in respect of mobile numbers. 
He vide recovery memo ExPw2/4 took into 

possession USB containing recording CCTY 

cariiera. On the pointatipn of Mushtaq prepared 

site plan ExPw2/5. He during tlie proceedings 

drawn pictures ExPw2/6 to ExPw2/10 and placed 

on file.

Pw~3; Raliiiit Khan SHO, submitted challaii 

ExPwS/l against accused facing trial.

Pw-4: Asghar Ali Constable No.2376, slated that 

on 23-08-2015 one Nisar S/o Aiiwai-ui-Ht\q R/6 

Township handed over him Rs.20aOA to give it to 

Constable Arif, which he took from him as loan, 

\ and produced to I.O.

V
%

V

‘5^
Pw-5; Mohammad Naseer-ud-Din Constable 

No.2832, is marginal witness to the
V“

Irecovery
memo, vide which I.O took into 

"Briefcase, on the pointation of accused Hameed 

ullth in Police Post Ningolai, containing

possession

\one !I•packet Chars weighing 1000 gm, one cailridge 30 

^ '-borb, liquor bottle 1/2 liter. Iron Naliohal,one
• Citizen Watch, one hair brush, on bottle spray,

two Police Caps, one white Shalwar aM Banyan,
s:
1’bottle Augmentin tablets, X-Ray, X-3 Mobile, 

License of Pistol 30 bore etc.

one

4 I P a g e
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y

A-
A ■ Pw-6: Amjad Ghfoor MASI, on receipt of 

murasalla from Mohammad Siraj SHO frirouglj 

constable Ismail, he chalked out FIR ExPA. He is

; '-i-'

■ t.
*■ # .. 'V.

also: marginal, i^ilness-to the.'recovery memij/j \
ExPwe/l; vide, which :^-9 pbpsessioi}

■ reconUrig'/of^' O^TV ;;
dispatched samples vide receipt rahdaii No.3,85/2l 

, dated .20-08-201V' thi-ough: . epnst^^^ Jawad 

. alongWith other documents to FSL for aiialysis
' ' and similarly, sent, explosive material, dims an^ ■

liquor vide 'receipt r^dari ,N9.395/21, 396/2| 
dated 28-08-2015 to FSL thi'ough Head Coiplablp 

Shiili Raza, wherein explosive material 118,0 

grams and safety fuse were not received in FSh 

laboratory and returned tlie same to liim.

I■r ;;

V

V

fJi

9 '

PiV'7: Mohammad Khaliq ASI, is maig'mal 

witness to pointation memo, vide which accused 

Haineed ullali pointed out his briefcase to 1.0 

'containing one packet Chai's weigliing 1000 gm, 

liquor bottle 1/2 liter. Iron National, Citizen

Watch, License of Pistol 30 bore etc.

Wabab CIO,

•M

•sla

one

ss
^ VPw-8: conductedS Faznl

investigation in the instant case. He on 23-08-2015jS- -
‘■ collected information regarding driver Habib-ur-11! : •i'-

V • ’>*• : Rehman of Motorcar No.239LEA XLI and vide

recorded liis statement U/S

i XM X J/‘^application ExPw8/l
164 Cr.PC. He took into possession copy of CNIC

i memo ExPw8/2,5 :.;of accused Anf viHe recovery
was stamped, witli

on it. He
% produced to him by Yasir and 

Shalidaab Customer Service/Easy Paisa
'I

arrested accused Arif and Gul Shall and issued■'.i

/ then anest card ExPw8/4. He vide recovery memo 

" ExPw8/5 took into possession one Q-mobilc ^d 

Bestow watch of golden color from accused

.1SlPage
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.l> - \.
• <■ p:.r=sa22

rjoaBM



I

Hamidullalx ajid Rivo 40 mobile set from accused

Arif and.mobile Q. He vide surely bond.BxPw8/6
bounded Mu^itiai- Aimiad lo produce Motorcai^ .% \-.4
N0.2391/LEA vide surely bond ExPw8/7 headed 4.

the Same,' to biie; HabibrUiSRihriian; tie vide';
, appHcalion ExPw8/8 obtained two days police.

over
• %1

cuslody in favoui-of accused H^dullah, Arif and
Gul Shall He on Uic poihtation of witness Hjibib-

: ur-Relmian, prepared she plan ExPw8/9. wlxpreiii ■ •!

■ caiton;of apple given by accused' Hamidnllah

containing tlie alleged , recovered explosive
material and chars etc was put and on his

directions, handed over the same at Kashif Filling

Station to accused Arif. He vide recoveiy memo
ExPw8/10 took into possession Rs.2000, produced

to him by Asghar Ali, wliich was given lo liim by

one Nisar to give the same to accused As'if. He
also took into possession Rs, 15470/-, sent by
accused J;lamidullah through Easy paisa. Pie vide

application ExPw8/12 received report regarding

recovcjcd Hand Grenade and later on, obtained
opinion from Abdul Jabbar Amourer. He vide

upplication ExPw8/13 recorded statements of
witnesses U/S 164 Cr.PC. He on the pointation of

Mohammad KJialiq Incharge Police Post Ningolai,

prepared sketch ExPw8/] 4. Vide pointation memo
ExPwo/16, accused pomted out the place where 

. 'i' ,■ '•

theyv niude consultation for the commission of
offence, wiiere tliey got case property carton from

Police Post Nmgolai and where accused
Hamiduilali brought carton of apple from Police

Post Niiigolai ^d put in boots of the Motorcai-. He

vide^application ExPw8/17 took into possession

lOOG gra chai's and 1/2 liter liquor recovered from
i

briefcase of accused Hanudullali. He produced

6 i P a g e



7

V IS/f-/
•>-

Shah vide application 

court for recording . 

164/364 Cr.PC. He vide 

obtained one day police

accused: Aiir and Gui 
ExPw8/18 before competent 

their statements U/S
application ,Ex:iy8/19

custody. 'He
. pcrmissioii Wn cp

, vide recovery - memo
ion garments'of/accused'^i^ produepd by

■applicahon ExPw8/22

f

. *.
\

:'1

f
A

\ .
vide ;..applicny^y^w?/2P got;:

urt^fo-disijdse;of the apple- He ; 
' !exP\v8)2V -took into'

j---

h fp'

possession
; 1ns brother. He ■ vide
' produeed accused ffanudullah before competent

:obtaming his police custody, buthp was■> court for
remanded to judicial lock-up. He vide applipauo| 

ExPw8/24 sent sample froi/i , ths, 
aird explosive to FSI-

V

■ ExPw8/23 &
recovered chars, liquor 
tluough constable Shah Raza; Vide applipatmtt 
EXPW8/25 recorded statement of Mushtaq Almrad

ExPw8/26

iSs

1/-

;

U/S 164 Cr.PC. He vide parwana
in the present case

nominated accused Jehangirt

ExPw8/27 requested for1 and vide application
at U/S 204 Cr.PC against him ExPw8/28. He 

ExPw8/30 requested for 

87 Cr.PC in respect of

rIs warra
vide application 

proclamation notice U/S 

accused Jehangir, 

appUation ExPw8/32

11 •
'i!li -*v

\
ir which is EXPW8/31. He vide

recorded statement of PW

164 Cr.PC. He vide parwana- ''Shall Faisal U/S
EXPW8/33 made addition of section 9-C instead of 

^9.3. He during invesUgation drawn pictures 

Exi>w8/34 to EkPw8/39 and on , completion of
file to Rehniat

c-:
H vr
1

investigation, handed over the case
ii ■'

All Khan SFIO.h

Pw-9: Ajab Khan Constable No.l525, stated that 
he spent ’one month in tent v.ith accused

Hamidullalr. On 17-08-2015, he canre back from 

electiorr duty to Police Post Ningolar. On 

18-08-2015, when he was gomg

1)
I

to home on

I 7iP age
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V-/

vucalioiv^accused Hamiclullah was present op
back, accused

\\duty, however when he c^e 
licuhidullah.was transferred. He further stated dipt 

he Md not recoMed any sta^ment in coufh bip 

when confronted with his/slatement recorded U/$

1

; •
I

l64Cia^CDh26:084oi5/dM^ied.his^S^^^^
the request of APP. ^or the State, Uiis . -1d

*■,

H
vt

-■a on ib so on 
Pw was.declared hostile witness..K“

■ Pw-iO: Nasim Hali Constable No.5l6, is Gal^ 

Kccper/GuJird of Police Post NingolcU, stated that- 

people used to bring and take out tlieir luggage, 
but he never inquired the same, who was declare(|
hostile witness on the request of Prosecutor. ^

Pw-fl: Shah Raza Constable No.1188, took 

samide of three parcels alongwith receipt ralidari 

to PSL and he is marginal witness to the recovery 

vide which copy of CNIC of .accused Arif, 

produced by Yasir of Shalidaab Customer Service.

- -d

X :\\'
■;

‘j ) %
* . ^. fj

‘V.
1,.,-

■X.

t

memo
V-v

1

Eventually, after hold up die case for more.than two and half

unnecessarily,

;t

\7V1\ rvith considerable length and lingering

the closure of prosecution’s- evidence

onyear v
\

)26-02-2018, aton

A statements of accused recorded U/S 342 Cr.PC, whereby.
i'

and denied the

-r

-'-I-t ......

accused facing trial professed innocence

prosecution’s aliegalions. ,Accused did not opt to lead any

in liis defense nor appeared as tlieir own witnesses in

i

evidence

terms of section 340(2) Cr.PC.

8. Ai'gumeuts heard. Record perused.

the relevant day Mohammad9. The prosecution story is that on

Siraj Khan SHO along with other Police personnel were present

?!
is;

f
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r
at Kanju Chgwk at a distance of one fnrlong from police station 

iCanju a«d at . about . 15:10 hours intercepted Motor Qir ■ 

(Ghwagai) bcaiing' Registiution No: 3994yTSKKSN parked ph

/i \

■■i ■'I•f t?'
K

1 inpin road which cuuid;hinc^ance;-in-.^a^p;.driyer MushU^q4'

iv

' ■"-■ Al^^ Khan R/o' Masl^pnlai. J^w^^ Khela on

interrogation disclosed that he ; is,-t^i'driver and at

about 15.00 -hours two. iinknowh persons, .however formshpd , 

their sailiept facial description, booked. Ids taxi Car fo;' Saiclu 

Sharif Hospital and at Kanju Chowk both of tliem get down and 

did not turn back. During course of Motor Car search onp Hai^d 

Grenade, explosive substance and chars weighing 900 gm 

recovered from the luggage compaitnlent of Taxi Car. After

W

■rJ cursory.

.A V

\J/
V'V

a Sh: |y-
it. J

>
;..X

was

5

1

sepai'ation of samples and sealing process, recovery 

Ex.PW-l/2 was prepared qua recovered contraband and other 

materials in question. The above-named accused DriVei 

\\ aiTcsted being involved in tlie crime, who stated diat the 

contraband etc was the ownership of said two persons who 

made their escape good from the crime scene. Later on accused 

facing trial was an'ayed in the instant case.

memo

was

It (< .. \:5.
ii, .

ff.-;
f ■ 1

v; -~-N>

I

■i

10. In Uiis paiticuUir and unique case, the local Police/I.O of 

from the very -beginning introduced tliree set of accused, 

attributed specific role to each set. Interestingly, out of 04 

used, tliree cf them namely Arif No.2683, Gul Shall No.201- 

X-Aiiny and-HameedUllahNo.l564-RCH are Police officials 

whereas accused Jehangir is the.brotlier-in-law of Mushiaq 

Ahmad. Primaiily, accused Anf and Gul Shah have been

case
t

acci

>
•:
I

/-"V

9|Page

■lif.

i
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altributed role of plajiUng cdntrabfmd, explosive substance, 

Pistol etc in tlic Motorcar of Mushtaq Ahinad, whereas accused
T

llainced ullah Iv^ been.booked for facilitating co-accuscd 

named above to eiiiope Mushlaq '^Aliinad - i^t . the behest aiid 

instance of accused Jeliaugir widiZ-wlioni driver Mushtaq 

iMtniad have family dispute. Besides above slated allegations, 

PW^.IO Fazal Waliab CIO recovered one Briefcase containing 

1000 gm chars, 1/2 iiler liquor, one live cartridge and otlier 

ostensible articles etc tlierefore accused Hatnecd Ullah in lire
I

present case has been ftirther booked for recovery of 1/2 Liter 

liquor.

11. Before discussing the prosecution evidence produced during the 

trial proceedings, it is important to point out that on the same 

very day of incident Pwl Mohammad Siraj Khan tlie tlien SHO 

of Police Station Kanju on his own accord without seeking 

permission; from the competent court, superior officers or 

prosecution Branch, released Mushtaq Ahmad on bail alter 

fumisliing bail bonds to liis satisfaction and thereafter placed 

his name in colunui No:02 of Challan and recommended lus 

for discliafge by exculpating from tlie heinous crime. After
V ' ' - f

submission of challan for trial proceedings, my learned 

‘ piedecessor-in-office on 15.02.2016 Charge sheeted accused
. -r

facing trial, after compliance provision of section 265-C 

Cr.P.G. The story of prosecution to the extent of recovei-y of 

contraband Chras etc from tire Taxi Car driven by exonerated

case

■y

accused Mushtaq Ahamd has not beeii denied by Driver

10 IP a g e
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Mushtaqa^Alimt^cl aad recovery of 1/2 liter liquor froin tlie 

briefcase of accused. Hameed ullali lying in Police Post 

Niiigolai, therefore, I sball .refrain to make observations on this 

pjUl of evidence and shall only'disciiss 'tlie proseoution evidence 

■ ’’to -llic extent of aUegations icvelled'.againSt present accused 

facing trial’. . .

(h

pi-

I-
A'p..»

w

y; •fr

¥s

m
r

12. At-tins trial the prosecution is supposed to have proved that the 

recovered contiuband and 'explosive. articles etc were mqiaged/ 

plarited by accused facing trial in mode and maimer as alleged 

by the prosecution by producing their witnesses. In this regard, 

Ore foremost discussion would be about their nomination in Ore 

As observed above, the exonerated accused Mushtaq 

Aliamd at the time of his arrest disclosed that his Taxi Car was 

booked by two iiersons, the s^ient featui-es whereof already 

. given in the riR/Murasila Ex.PW.1/1 It is also worth

V.\m;
r

mm'.Im
K"
|/|

r
case

N.
■n.

N

V

^ niciitiomng that the' investigating officer, who carried out

required to have arrairgedsupplenrentaiy iirvestigation, was 

identificatiompaiade of the accused in coimected trial throughN.

exonerated accused Mushtaq Ahmad to have brought on record 

tangible evi dence against accused Arif and Gul Shah, but 

such effort on the part of investigating officer is available 

file. As such It cair safely be held that except nomination of the 

accused facing trial without assigning specific role in the- 

MurasUa Ex.P Wl /I, no evidence whatsoever is on record to 

substantiate allegations against them. PW;1 Mohanunad Siraj 

Khan SHO during cross examination admitted said fact by not

some

onno

11 jP age
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cairied out identification parade of accused Arif and Gul Sh^. 

; Similarly PW-10 Investigating officer was also of the sam? 

; ' y: . stance iioL conducted identification parade of aforesaid accused.

. ' .y.v';. ;, So, ,m this way the prosecution witliheld best piece of evidence

m:

y-

.% willfully ignbring mo’st iinpoif aht TJicfimmatmg aspect; of the

case.
^ . . - Sk.

^ v j 1,13. As per prosecution during the course of investigation j the, lO of. 

the Case recorded statement of one Habib-ur Rehman resident 

of Malta Swat U/S 164 Cr.P.C, wherein he explained tlie entire 

scheme of crime as to how tlie’story was staged as well as its
r •:

mode and manner, but during trial proceeding the prosecution
" 11 ............... ...

abandon this I'W by closing the chapter of important

•V/,/

circumstantial evidence against the accused facing trial. 10 of/

tlie case after completion of investigation, handed over the case 

file to SHO for submission of challan without bringing any
V:

evidence on record to prove nomination of the accused.facing 

trial as true and coiTect. It was the duty of lire investigating 

officer to have collected concrete evidence against the accused

iii connected trial during investigation, but by not doing so he
/

damaged tlie prosecution case to the extent of ^legations of 

planting contraband in the vehicle. After arrest of said accused

o:-

V
Vi

facing trial in coiuiccted trial, supplementary investigation was
...

carried out by PW-08 Fazal Wahab SI and in liis court

statement during cross examination this PW adniitted that tliere 

is no previous history of the accused facing trial.
•P: 1S' iV 1

it
I;; 12 I P a g c
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I The prosecution also made a futile attempt by brining on record 
* • * '

CCTV recording'cajp.tured/stored in USB by Pw- Constable

. . ^ ^ sccined by PW-S^.Musharaf Klian. CIO/SHO , who

admitted iii hi&: court statement that •ilpiUtet; Motorcar in

■ question is visible nor accused i^if aiid'Gur* Shall h^ve been

- shown step down from Motorcar; so tliis piece of evidence also

not prayed. Reliance is placed bn reported judgment tilted'

\ . Fahe'em Vs The State. 20 r4 PCr.LJ Peshawar Tligh Court 732.

SiI
K

■-

w
-j

p-
U:-' ■

I?

■W V'

ii r'" -5i7i

4^..
r," I) - / ^b' I'.V%'V*- ^ / S' (a) Explosive Substances Act (XI of 1908)—I 's' / :-.k

......Ss. 4 & 5—Auti-Terrorisin Act

(XXVI of 1997), Evidence of C.C. TV recording, 

was neither clear nor compelling, rather was 

slirouded in mystery as to how the law-enforcing 

agencies had reached to accused tlirough the 

same—Not a single circumstance had been proved 

by tlie prosecution wherefrom inference regm'ding 

guilt of accused could be drawn, as the evidence 

fell far short of tlie prescribed standards— 

Prosecution version, was not in consonance with 

the stateriients of prosecution witnesses—Trial
' '.V

Comt was not justified to ignore tlie material 

discrepancies and infirmities in tlie prosecution 

evidence—-Conviction and sentence of accused 

persons, v^ere set aside and tliey were acquitted of 

the charges levelled against tiiem and were set al 

liberty,-in circumstances..

h

7f

mI
iSj i

(b) Criminal trial— m
%—-Evidence—Circumstantial evidence-Conviction 

could be based on circumstantial evidence, 

provided the circumstances from which the Wi
i
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conclusion was drawn, weie cogent, reliable, fully 

established, and were pointing towards the guilt of 

accused.

y'm
:•

liiiii'Soyfor involvement-braccused. Hammed-.U^

■ /Concerned,'admittedly boQithb accused alsq

not nanied in Hie l-IR and on the other hand; the defence fhea is 

llmi accused hieing tiial is innocent.and^never indulged in the

^3 business bfnarcbtic. The accused lacing trial so named la^er oit,

of investigation by Mushtaq Alimad and; bthei; 

proved tlirough cogent evidence. On tliis ^spec\ 

is sci-utinized, it transpire,s that 

whom behest the accuseu 

accused in the case, was not 

evidence from the Murasila

P
^ V' V

\'5;J
?•*>

duimg course

PWs is notI

when the prosecution evidence 

'I'axi Oliver Mushtaq Ahmad, on

facing trial were aiTayed as 

knowing them earlier as

Ex.PW 1/1.
N
\

- ^ would reveal that instant case has been^15. Perusal of FIR

^ registered after preliminary investigation, which is evident from

'r-

.v-x.
the contents & murasilla ExPwl/1, because after impounding

v:: vehicle af-Kanju Ghowk, it was taken to Police Station for 

proper search-and inspecfibn. It is also apparent in report that 

the complainWl>-J while taking precautionary measui'es 

sununoned BDS Squad,' who secured'^explosive substance, 

tliat the complainant beside preliminary

the

' which suggest

investigation, also engineered case in a very clever manner by 

igning specific role.to each accused, Pw- Ibrahim.Shah HC .

examined Hand
ass

(BDS) in connected trial of explosive case.

14 IP a g e
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; - Grenade aud explosive substance, in hiS; cross-exainination

■ ' admitted that on being summoned, he to. Police Stationcame
'-■-'AB

It

Knitju, where he. recovered .s^d articles in .pte rare portion, of 

apple carton; therefore, ilfCaivsafely be held

i mmmmm
ill

Motorcar .placed in

(liat before registration of case said 'mateiial

placed in Motor Car at the instance of Pw-1

mwiii:.
I

interesting, and acentric feahire of the case is tliat 

admittedly after impoundment of vehicle, it was parl^ed m 

Police Station Compound despite having placed dangerous

16. The most--

m0M
explosive material iuid Hand Grenade and Pw-l/compfainant

very informal manner " ■■most irresponsible Police officer i 

drafted muraslla ExFwl/1 inside Police Station and sent to the 

of PW. 06 Amjad Ghafoor MASI Moharar of Police

m a

room
N.

Station tlirough Pw- Constable Ismaeel, rather he was supposed
-d

\N to register FIT directly in the relevant register. Pw-1 m his
!

\ examinationdn chief did not disclose single circumstance of the 

. incident and simply stated that he drafted muraslla ExPwl/l
r

:1 Station through Constable PW Ismaeel..and sent to Police 

Constable PW- Imtiaz All in connected tnal/ccse while 

questioned in cross-examination admitted that BDS Squad 

ai-licles from the Motorcar, while parked in 

further stated that Motorcar was parked in

recovered crime

Police Station. He 

' Police Station before Ids arrival to Police Station, therefore, it

on thenot present alongwith Pw-l 

record tliat said incriminating articles

.suggest Uiat this Pw 

spot. It is also evident on

neither recovered from the direct or indirect possession of

was

were

..._________ it* 15 1P a g e

\



V
••IS

intation, tot the local P«Uee

introduced

is also too weEik,

dfacmgWitltoroattoitro
. accuse

Siraj :SHOyw-l Mohanunad
specifically

^d-tainted in nawre. to .. .r; o f: . — .
;ost:ef&!^;;toa‘lf.“' '
; as well-as toivate witnesses t9

i,f trial prdceedihES.'viih tone

compel their « Witnesses
but at ti'ip same -.

the request Q.f

hostUe witnesses- The proseeutipn

and completely ^otchgr 

case agaiqst

ccused' at auy cost, t„,ake deposition against a

>xh
•N ssicution' witnesses onmost of the prpsnt.V \ timeV V-

.1) S pre declared asProsecutor v/erc
of incompetentiM . -J? with able assistance

witness made

v7
unsueeessfol fatigue to prove

alleged by
f p Ws supported false story

accused, but none o recorded theirextentP\Vs though to some
Pv/4. AU the 

statement, bnt during cross-ex
theirdeviated fromamination,X\ t Driver of/ijirnad Taxipv/ Mnshtaqexaminalion-in-ctorf-

vehicle when put his itpearance 

with Iris brother--

before this court, toroduced

d and alsoin-law Jehangir accuse
nN his vexedness TSIo.2 ofof incident, but at Page

lamed the complete episode

examinatioh-in-chief. eitlier

' ;-vfrom the apple carto

Gar.

4U'

1 obligingexp
intentionally or

■V

his traband (chars)of con
ecomparunentoflns

n placed in the Inggag'
fiirtlier

ion by statiitg that apple carton
Motor

mtroduced new version

dvfvora Motorcar

was not

d andtliis Pw
till the arrest of accuse
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, so the story of pro
stated tltat accuse
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and incriminating aiticles fiom therecovery of objectionable 

Motor Car is highly improbable.
• \-
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P' the background of

is, concerned,.T^^Nisar-im^cohnecte^

bly denied his liaisoiVnexus willi acpiiscd tlrpaeed uUah.

in liis examinatioo-in-

d Hameed uUdi only being close friei^d of ■

Mb
":y’V;;):-:(7.:.So for role of accused. Hameed ullah in

initial-story IS
;
1/ ; invaria

Similar, Pw .Mushtaq. Alimad (driver)

■ chief charged accuse

liis brothei-i'n-iaw Jehangir and during cross exainination.

•y

iv

Ia’J I ■i
unequivocally and in clear words admitted llial he is not m a

position to produce single iota

piratorial sclieme for his implication. The mosLstrong and

convincing evidence on tire strength whereof, prosecution laid

is the statement of Pw Habib-ur- 

of investigation, got recorded his

sUttciuent U/S 161 Cr.PC as well as U/S 164 Cr.PC, wherein he

and their secret plan, but

ta of. evidence regarding any

cons

foundation of die case.

Rehmau, who during course

explained the gang of conspirators 

surprisingly, the prosecution abandoned Pw Habib 

on the pica of being won over

-ur-Rehman

and thereafter, did not make any 

request for his deposition, which is big blow to the proseeulion.^ 

So for -recovery of 

accused tiameed Ullali vide recovery 

■ concerned, P\V-7 Mohammad Khaliq ASI

1/2 Liter liquor from the briefcase olI

Ex. PW 08/17 ismemo

his crossm

parcels was n'-?t 

. Further admitted that so-called

examination admitted that in his presence 

prepared by the IG of the 

liquor was

residing so it is proved on record that alleged place of recovery

case

recovered from the place where 3/4 constables were
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m-y^active and exclusive, control of accused 

Din Constable is the second
not under tJie i.

■ \\

I:' Hamccd Ulalv PW-5, Nasee-ud

ginal .witness of recovery; memo tluouglr which recoyci^ of

vUquor-was. rccovek'for :the-)jrieicasf ;Qf::iacpused Hamee^
. mar

; Ullah ; purmg riaevant, days Said PW'was,also posted asi •
t.

incharge of Police Post Ningolai mid during cross examination

admiUed thif on die directipns orDSP concerned his si^ature' '

'put on die recovery memo jn die police station and-in hif

prepaied. so both

1
41. was

presence no par cel with respect of chars 

die aforesaid PWs denied recovery of chars on the pointaUon of

was

accused Hanieed UUah.PW-08 Fazal Waliab CIO during

that during relevant days - accused

cross
JS, j,*.-

examination "adimlted 

Haitieed Ulali was posted as Naib Court in the Court of Judicial

Magistrate (Tehsil) Malta and further admitted over writing
■'s.

\ on
\

Ex. PW08/17 w'hich is suffreientso-called recovery memo

' proof of manipulation against accused.
f.

\ \

denial of the fact that accused Hanieed ullah was

serving in Police DeparUnent and during relevant days, as per

Pw-l/SHO/complainarit, , accused Haineed

Kaib Court with Judicial Magistrate

18. There is no

uUali was

performing his service as 

Malta jurisdictioii. Pw-3 Rahim Khan SHQ in his court

statement admitted tliat on account of best performance.

awarded commendation certificate.accused Hanieed ullah was

set ablaze by Taliban duringFurther stated his house was

. Accused in his statement recorded U/S 342 Cr.PCinsurgency

of FIR ExDwl/1, certificate ExDwl/2,also cxliibited copy
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'f.. his pftioientE>cDwl/3\eto. which highlighted

services in Police Department:

¥ <

w
¥ •.■:-•■•

f
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account . cleat Avordii
d -se during crossiexammation.

[

f:. ^r-,i s.K \s . ut.

\r iu comiecte^ 

suained 

diTiitt^d

t. ‘c\re
of accused Jehangit.

Ahmad) and fother-indaw 

trial, in his eomt staterrrent cc 

of his daughter with acc

•>\
could not advance airy 

used Jehangir, rather a 

there are issues.

relations reported

case against j

to point out that most / 

Kst.Mchnaz 

duced by the

. relations Further
wedlock of spouses

that form the 

admitted that since

the parties, therefore

A stramedthere is no

, not registered any
between

f „s.r '■ ” ■“

,„s »h»* “ ■“
\ impo 

wife of ac ial evidence not brought on ^
prosecution, hcn:-.e. this another cruet

record.
emed. admittedly,rt hr respect of liquor is cone

vered from the direct possessiort
20. So, far FSL repc 

said diquor

of
was not reco

of 1000 gm chars isd. Similarly recovery

accused Hameed UUalt
sed facing trial

not proved against

seculion badly failed to 

tiierefore, aforesmd opinion.

anaccu Since, the

also against accused, 

tionable and
establish its case 

which is also ques
pro
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.sufficient to ba:^cevidential value nor.-
ySt etc, having uo

onvicUonoC accused.
c

discussionIll view of above 

record tangible

i.

21. .... , ,^^':>w-'ihe recovered.
evidence td beheve- .tl'^t,.^^^

,^d. by accused facing .xial against
conttaband had been p

' .ecution lcs not beeu able to. peeveve allegations against
/'(

'•t- / i the pros tending benefit of doubt toi r
■M} ^' i dfaeing trial. Thus, by ex

trial Haineed
uitted of the

is on bail, hence, his
•ullal% he is acq'

accused facing
1. The accused isleveled against him

.uteties ate absolved of the liabUities
charges

of their bail bonds.

law after the expu7dealt with as perbe kept22. Case property

petiod of appeal/revision.

23. File be , consigned to

completion and compilation.

after its necessai-y
tlie Record Room

/
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27-04-2018
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wherever necessaiy signed by me.-Si

/c
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27^04-2018
Accused Hameed ullali on bail alongwith couiisel piesei\t.

, Al’P .for the State also present., Aigumcnts heard. Record perused.

. Vide my detailed judgment of today, separately placed
■■■'■■,. ■ ff . V?

file, .cousistiDg of (20) pages, by exiending,behest, of doubt

■ to accuscdfacing trial Hameed ullah, he is acquitted of the charges 

leveled against liim. The accused is on.bail,‘heiiGe,.hi$ sureties are

■ absolved of die liabilities of then-bail bonds. -

Case property be kept dealt with as per law alter the exihry

period of appeal/revision.

on

File be consigned to the Record Room after its necessary

comj)letion and compilation. /
■
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i ia ^ 27-04-2018 M^dVlREZKHA 

Amitioaal Sessions .Tiidge/Judge 
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

nsi n,!-!/STNo. Dated 2020

To

The District Police Officer, 
Government of Khyber Pakhtunkhwa, 
Swat.

Subject: - JUDGMENT IN APPEAL NO. 930/2019. MR. HAMEED ULLAH & 1 OTHER.

l am directed to forward herewith a certified copy of Judgement dated 
22.07.2020 passed by this Tribunal on the above subject for strict compliance.

End: As above

REGISTRAR*
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.

B


