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Appeal No. 930/2019
|

Date of IrEistitution ... 10.07.2019

t
Date of D;ecision 22.07.2020

l
|

Hameed Ullah son of Khan Zada, R/O Sakhra Tehsﬂ Matta, Swat Ex-Head

Constable No. 2626, Police Lme Kabal Swat. o ... {Appellant)
' J VERSUS
District Poltce Offi icer, Swat and two others. " ... (Respondents)

Arbab Saiful Kamal,v

Advocate. For appellant

Mr. Muhammad Riaz Khan Paindakhel,

Asstt. Advocate General For respondents.

MR. MIAN MUHAMMAD - Member (Executive)

|
-

MR. HAMID FAROOQ DURRlI[\NI, .. Chairman.
j

. |

~ JUDGMENT |

o
" HAMID FARQOQ DURRANI, CHAIRMAN:-
. | ‘

1. Instaht judgment islll proposed to dispose of -also Service Appeal No.
;

932_/‘2019 (Arif Versus Dist'rict Police Officer Swat and two others) as 'tl,j;e
_‘ facts a,hd“circumstancea in F:)oth the cases are similar. Besides, the issues and

’ S
legal propositions involved in the mattemare identical.
2. . The appeliants p.erforming duty as constables in the Police

Department were |mpI|cated in offence recorded under dlfferent sectlons of

' |

Iaw Departmenta! enquiry was initiated by the respondents and’ upon
f

conclusnon of the proceed|[ngs they were awarded major penalty of dlsmlssal

_from service through ordelir dated 23.12.2015. After exhausting departmental

N




. | ' : ~
_law on the point. He refierred to the enquiry report, though undated)ias

i‘
i
.
!
l

rémedy the appellants preferried service appeals before this Tribunal which
_ e '

were disposed of on 04.09.2(;)18. The impugned o-rders of the respohdents
|
were set aside and they were directed to conduct denovo enquiry strictly in

accordance with the law whil;e the appellants were reinstated. in service for

the purpose. j
. |
|

Consequent to the judgment of this Tribunal, respondents held
denox)o,enquiry. The proceeqllings again culminated into passing of impugned
| .

orders dated 01.01.2019, whereby, the appellants were awarded penalty in
A | | ,

shape of dismissal from serv:ice. They preferred departmental appeals which
also could not find favour alﬁnd were rejected vide order dated 16.06.2019,

hence the appeals in hand. |

E
!
i
|
'

|'
3. Learned counsel forj the appellants as well as learned Assistant

Advocate General on beha|1|'c of the respondents heard and avaitable record

gone through. : |
|

4._~ - Learned counsél for :the appellants vehemently contended thét in the
first rbund of proceedings é;;gainst the appellants the chaArge contained in the‘
Ai_mpugned orders was never part of statements of allegations or the show
. | . .
cause notices. The appell:—;\nts, therefore, were practically not provided an-
opportunity of properly def:ending their cause. In that regard Iearned counsel
referred to the judg'.ment <£)f this Tribunal pronounced in the previous round
and pressed into service iits Paragraphs 6 and 7. In his view thé denovo

! e
proceedings were also not in accordance with the spirit of judg/r\nent and the

submitted before the cq[)mpetent authority, and stated that the> sam
' ‘ |




recommended reinstatemenﬂ of the appellants with all back benefits. The
[ .

‘competent authority, while djssenting with the findings of enquiry officer did
i : A :

not provide any cogent reascf)n for the purpose. Learned counsel also argued
that the appellants were nc_;t initially nominated in the FIR while the star
witness of the case name”y Habibur Rahman resiled in his statement

recorded under Section 164fiCr.PC. Coupled with the said fact-the incidence:

bf acquittal of appellants fro’m a competent court of law on 27.04.2018 fulily

justified their reinstatement;into service, however, the respondents did not

prefer Ath'e same. He relied o:'n judgment reported as 2011-SCMR-1504.

Learned Assistant Advocate General, while refuting the arguments

from ~other side, referredI_ to the enquiry report and stated that its

recommendations were soI;er based on the ‘acquittaiAof appellants from

criminal case while ' it was{not to have any bearing on the departmental
i .
proceedings. He referred to’ 2007-SCMR-562, in support of his arguments. In

his view, the proceedings wfere properly held under the Khyber Pakhtunkhwa
Police Rules, 1975 while 'thl[e competent authority was not bound to concur
with the enquiry officer. Thle appellants were, therefore, rightly awarded the

penalty questioned through! the appeals in hand.
3 o
5. We have minutely examined the record before us and have found that

the respondents have com,'mitted material irregularity/illegality while dealing

|

with the cases of appellan;ts. As a first instance, reference can be made to
the impugned orders dated 01.01.2019 whereby the competent authority

‘after the proceedings of !regular enquiry himself attempted to resort to

|

summary enquiry proceedings and went on to examine the officials of the
- |

|
1
f
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department but without any opportunity of participation to the appellants.
The relevant portion of the impugnéd order is worthy of reproduction herein
below:-

"The Head Constable was called in Orderly Room and heard

in person. The case file was minutely perused and the
delinquent officer was thoroughly interviewed which unfolded -

the whole incident. Therefo_re, the undersigned did not agree

with the recommendation of the Enquiry Officer as he had

not app//ed his judicial mind. Consequently, all concerned in

the case were called. They were heard in person, thoroughly
interrogated, cross examined and their statements were
recorded.”
The above noted content from the inipugned order Suggests that not only
the provisions of Section 5 of the rules ibid were blatantly violated in
superseding a regular enquiry by summary proceedings, but also the fact
that the competent authority himself became an enquiry officer which is
diametrically opposite to the rules of natural justice and the law. It is also a
fact that the respondents failed to make part of the record the material so
collected by the competent authority/respondent No. 1. The so-called

foundation of difference of opinion by respondent No. 1 with the enquiry

officer is still shrouded in mystery.

6. The appellants‘ preferred d_epartmental ‘appeals against the impugned
orders dated 01.01.2019 which were decided by respondent No. 2 on
14.06.2019. A plerusal of the orders suggests that the respondent No. 2 yet
again ordered a third enquiry whicﬁ was concluded and findings were
. submitted on 15.05.2019. It is worthwhile to rebroduce hereunder ‘the

relevant portion of the order dated 14.06.2019:-




"Both, Ex-Head Consi‘ab/e Hamidullah No. 1564/2626 and -
Constable- Arif No. 2683 were called in Orderly Room by the
undersigned and their case was thoroughly perused.- To
further scrutinize the case, S.P. Investigation Swat and Addl.
“SP Swat were nominated to conduct denovo enqguiry into
the matter and submit findings report vide this office order _
No. 3982-84/E, dated 27.03.2019. The enquiry officer after
cénducting proper denovo enquiry into the matter submitted
his finding report vide SP Investigation Swat Memb, No.

- 3440/C-Cell. Dated 15.05.2019 wherein he recommended
that though the charges against both the officers i.e. Ex-Head
Cohstab/es_ Hamiduflah No. 1564/2626 and Gonst_ab/e )4_r/f No.
2683 are wholly solely responsible for registration of fake
case vide FIR No. 383 dated 20.08.2015 u/s 5-Exp/9-B CNS
15-AA/34-PPC P.S5 Kanju District Swat. Therefore, The
undersigned uphold the order passed by DPO Swat wherein
he has disWssed Head Constable Hamidullah No. 1564/2626 |
and Constable Arif No. 2683 from service. Their appeals are
hereby rejected. Moreovér, the punishment of reduction in
‘pay by three (3) stages awarded by DPO Swat vide OB No.
216 dated 23.12.2015 to S.I Muhammad Siraj is hereby
converted .into dismissal from service with immediate effect
as the delinquent officers are equally responsible for such
fllegal act as proved in denovo enquiry conducted by S.P
In vest/gation Swat.”

It is a sorry state of affairsthat the respondents squarely failed fo bring
before this Tribunal any piece of record pertaining to thé third enquiry dated
15.05.2019. For all intents and_purpdses, the holding of second and third

enquiries could not be legally ju'stiﬁecl. Needless to note that the ap‘pellants

were not associated with the subsequent proceedings at all.




If is also pertAinent to note that the impugﬁed orders datéd 01.01.2019
and 14».(_)6.2019 were passed by the resp‘onde‘nts after the acquittal of
-éppel[ant frém‘ ~criminal chargé on 27.04.2018. It‘ apApears that the
respondénts had aftempted to go all out against the appellants, therefore,

the element of malafide on their part cannot be ruled out.

7. Resultantly, both the appeals are allowed and the appellants are
reinstated into service. The period during which they have not performed

dUty~sha!I be counted towards their respective Ieavé of the kind due.
Parties are left to bear their respective costs. File be consigned to the

\

(HAMID FAROOQ DURRANI)
Chairman

record room.

(MIAN MUHAMMAD)
Member (Executive)

ANNOUNCED
22.07.2020 -




. 930/19
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Order or other -br.o'céedjngs- Wlth :~rs.i‘gnature of Judge or

- .| Date of
S.No | order/ Magistrate-and that of parties where necessary.
proceedings :
1 2 3
) | Present. |
122.07.2020 Arbab Saiful Kamal, ‘ .. For appellant
I - |'Advocate

-Mr..Muhammad Riaz Khan Paindakhel,

Asstt. Advocate General ... For 'réspondents

Vide our detailed judgment, the appeal is allowed

and the appellant is reinstated into service. The period

| during which he has not performed duty shall be countéd

towards leave of the kind due.-
Parties are left to bear their respective costs. File be

consighed» to the record room. B \

| (Hamid Farooq Durrani)
Chairman

(Mian Muhémmad)
Member (Executive)

ANNOUNCED
22.07.2020
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. 30.06.2020 | Appéllant with counisel and Mr. Riaz Paindakhel

learned Asst. AG alongwith- Mr. ‘Khawas Khan

Inspetor for the reépohﬁeﬁt’s present.

Pértia.l arguments heard. To come'Up for further
arg'umenfs alongwith, Service ‘Appeal No. 932/2019'
on 14.02.2020 before D.B. |

y W ) \‘\

Member ) Chairman
14.07.2020 - Appellant with counsel and Mr. Muhammad Riaz Khan
‘Paindakhel, Asstt. AG alongwith Khawas Khan, S.I (Legal) for the

~ respondents present. | ’
‘To come up for order on 22.07.2020 alongwith service

appeal No,/932/2019 before this D.B. -

) ~ - (Mian Muhamfnad) * Chalran

' Member -
T S T T T el e




62.03.2020 Counsel for the appellant present. .Mr. Muhammad‘Ja'ﬁ,

o DDA alongwith Mr. Mir Faraz Khan, DSP (Legal). for -
respondents  present. 'Représentative of respondents
submitted copy of statements of witnesses recorded during
enqui,_ry proceedings, which is placed on file. Learned counsel
for thé appellant seeks adjournment. Adjourned. To come up
for argum on 12.03.2020 before D.B.

Y 2

Member Member

12.03.2020 Appellant with counsel present. Mr. Ziaullah, DDA - s
alongwith Mr. Mir Faraz, DSP (Legal) for respondents
present. Arguments heard. To come up for bfder on
25.03.2020 befare D.B. ' :

Member

©25.03.2020 Due to public holiday on account of CQVIDi9, the case is
adjourned to 30.06.2020 for the same as before. '




17.01.2020

©04.02.2020

"~ before D.B.

| for record and arguments on 02.03.2020 before D.B.

Appellant in person present. Jehanzeb Constable repres"entatu/é

of the respondent department present. Lawyers: commun_ity_ ‘_-is__:on'i
strike on the call of Khyber Pakhtunkhwa Bar Council.\ Lcarnc
Member (Executive) is not available. Adjourned _for 04022020

Member .

Due to general strike of Khyber Pakhtunkhwa Bé_r' Ceun’é’il,'i-f-__, |
learned counsel for the appellant is not available today. Mr
Kabirullah Khattak, Additional AG for the respondents prese“nt.;"','.’:":lj.;‘j:‘
Adjourned to 13.02.2020 for arguments before D.B. - o “-;‘_,'E:":‘

(Ahmad Hassan) (M. Amwi)ﬂ =

Member Member

Appellant alongwith his counsel and Mr. Zlaullah Deputy-”“_ o
District Attorney alongwith Mr. Rashid All Constable for: the_"'"'_ ,
respondents present. Partial arguments-heard. Perusal of the,;'f‘.. :
inquiry report reveals that the inquiry officer has reCordéd'th'e.'f'..'-‘_.-'g
statements of 10 witnesses but the said statements are not
available on the record. Representative of the department:
namely Rashld Ali present in the court is directed to furnish the‘-_;_::fﬁ:
complete record of inquiry mcludmg statements of W|tnesses'-_'

recorded during inquiry on the next date positively. To come upia?____,

- AR
(Hussain Shah) , -: (M. Amin Khan Kund:)
Member S Member '




f
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12.11.2019 = - . Appeliant in person and Addl. AG alongwith Mir Faraz
. Khan, DSP (Legal) for the respondents present.

| " Representative of respondents has furnished
‘parawise comments of the respondents. Placed on record.
. TQ‘ come up, for arguments before D.B on 18.12.2019. The

l 13
+ :appellant may submit rejoinder, within a fortnight, if so

t
y \
v

! o | '_ ‘ Chairman

» -advised.

r
»

18.12.2019. § * Learned counsel for the appellant and Mr. Kabir Ullah
© + _ Khattak learned Additional Advocate General present.
-Learned counsel for the appellant submitted rejoinder which is
placed on' file and seeks adjournment. Adjourn. To come up
for further proceedings/arguments on 30.12.2019 before D.B.

' | o ﬁgger %mber

Iy .

-

30.12.2019 * Aﬁgellapt 4fwith counsel present. Mr. Riaz Paindakhel
| ’ ;lear__ne_d' Assistant Advocate General alongwith Mr.

-"'Kha’v»;as Kha;l Inspector for the respondents present.

' _Lea’imed cour;sél for the appellant seeks adjournment.

" Adjourned. To come up for arguments on 17.01.2020

' ’,E;efdré DB. !

« (Hussain Shah) (M.@ﬁmndi)

. - Member Member

b
»
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8.08.2019

f“'*'*'i nt Deposited -

dr]ﬂ

0.0,

[

Counsel for the appellant present.

Contends that in pursuance to the judgment of this Tribunal
passed in service appeal No. 257/2016 denovo enquiry was
conducted by the department. In the enquiry- report it was
recommended that as allegations eﬁ'a'inst the appellant'were' not
proved, he was entitled to all b'ac_;k.beneﬁ'ts. Despite the competent
authority without providing ~cogent réesons awarded major

punishment of dismissal from service to the appellant. Similarly, his

- departmental appeal was also rejected. ‘.

In view of arguments of learned counsel and aVaiIébIe

record, instant appeal is admitted for regular hearmg The appel!ant-

3 8/ 19 is directed to deposrt security and process fee W|th|n 10 days.
-3
coess F Thereafter, notrces be issued to the respondents To come up. for .
cessreg
o o _ . written reply/comments on 16.09.2019 before S.B.
\) s
~ Chairman ™/ - -
16.09.2019 Appellant in persch and Addl. AG alongwith Mir Faraz

Khan, DSP (Legal) for the respondents present

Representative «f the respondents requests for time to ,
submit reply. Ad]oumed to 08.10.2019 on which. date the

reqU|5|te reply/commt_nts shall positively be submitted. nﬁ

Chairman
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Form A

A\ -
FORM OF ORDER SHEET '
Court of
Case No. 930/2019
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
) ~ 15-07-2019 The appeal of Mr. Hameed Ullah resubmitted today by
Mr. Saad Ulléh Marwat Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
proper order. | A 7
%"N/:—
: ¥ “REGISTRAR
2 Blo? \\Q Thas case is entrusted to S.B for preliminary hearmg to
be put up there on _@8’]03\ 9
\
CHAIRMAN
,V’T\
\%

S 7
Y




The appeal of Mr. Hameedullah son of Khanzada r/o9 Sakhra Tehsil Matta Swat Ex-Head
Constable No.2626 Police Line Kabal Swat received today i.e. on 10.07.2019 is incomplete on

the following score which is returned to the counsel for the appellant for completlon and

- resubmission within 15 days.

-1- Annexures of the appeal may be attested.
2+ 'Annexures of the appeal may be flagged.
3« Memorandum of appeal may be got signed by the appellant.
4- Five more copies/sets of the appeal along: W|th annexures i.e. complete in alil respect may
also be submitted with the appeal.

No. 1/90 /S.T, - -
ot.// = 7~ 2010, |

REGISTRAR .
SERVICE TRIBUNAL - -
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Saadullah Khan Marwat Adv. Pesh.

O

Qe prb—sttep afder @t

I\ — O0F—19
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“ ..  BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

: | s.aNo. 730 /2019

Hameed Ullah . versus

D.P.O & Others
INDEX
|S. No Documents Annex | P. No.
1. | Memo of Appeal 1-3
2. |.Copy of Appeal, 17-03-2016 AT 49
3. |Judgment dated 04-09-2018 "B” | 10-12
4. | Reinstatement order dated 25-10-18 | "C” 13
5. | Charge Sheet dated 29-10-2018 "D” | 14:-15.
6. | Reply to Charge Sheet, 07-11-2018 = 16-18
8. Findings of enquiry “F 19-21
9. | Letter for compliance. 10-12-2018 "G” 22
10. | Dismissal order dated 01-01-2019 "HT | 23-24
11. | Representation dated 04-01-2019 17 25-26
12. | Rejection order dated 14-06-2019 "] 27-28
Appellant

Through

Kb

Saadullah Khan Marwat
Advocate.
21-A Nasir Mansion,

Shoba Bazaar, Peshawar.
Ph: 0300-5872676
0311-9266609

Dated.09-07-2019 : -




'BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. i @ /2019

| 4 : ""'gy'f" Pakhtukhwa
- Hameed Ullah S/O Khan Zada - Tviee Tribunar
. N ’ ’ Diary No.._‘ i !1 %
R/o Sakhra Tehsil Matta, Swat, , { / /
. : [ A
Ex-Head Constable. No. 2626, Pated ,7/ 2574
Police Line KabaI'Swat e e Appellant
,._Vers‘us
1 District Police Officer,
Swat.
2. Deputy Inspector General,
of Police, Malakand Region,
at Saidu Sharif Swat.
3. Provincial Police Officer,
¥ KP, Peshawar. .. ........... e e Respondents

PL=>RC=O<C=>0<C=>6

) APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
Filedto-day, ansT OB. NO. 01 DATED 01-01-2019 OF R. NO.

(4

Regisinn, 01 _WHEREBY APPELLANT WAS DISMISSED FROM
wplip

SERVICE OR OFFICE ORDER NO. 6572-75 / E DATED
14-06-2019 OF R. NO. 02 WHEREBY HIS
DEPARTMENTAL APPEAL WAS REJECTED FOR NO
LEGAL REASON: |

PL=>OC=>E=>EC=>

Resgectfully Sh_eWeth;

1. ~ That facts and grounds of the subject matter has been fully
narrated in the S.A. No. 257/16 dated, 17-03-2016 and in the
judgment dated 04—09-2018 of the Hon'ble Tribunat and neled not

* to again repeat the same. (Copy as annex “A”)




That on 04-09-2018, the hon'ble Triburial was pleased to set aside
the then impugned orders dated 23-12-2015 and 03-03-2016 by
dismissing .appellant from service and -rejection of departmental
appeal with direction to respondents’ to Conduct dé~novo enquiry.
strictly in accordance withll-éw and rules. (Copy as annex “B")

3. That in pursuance of the said judgment, appellant was reinstated in
service on 25-10-2018 by R. No. 01. (Copy as annex “C")

4. - That on 29-10-2018, appellant was served with Charge Sheet and
Statement of Allegation on account of misconduct. (Copy as annex
| \\DII) -

5‘. That on 07-11-2018, the said Charge Sheet was replied and denied
the allegations that no one deposed against appellant in the matter.
(Copy as annex “E")

é. That enquiry into the matter was initiated and the Inquiry Officer in
the Finding of report categorically stéted that allegations leveled
against app;ellant were baseless and were not proved. He is innocent
and recommended for reinstatement in service with “all back
benefits. (Copy as annex “F") o |

7. That on 10-12-2018, the AIG Complaint & Inquiry, KP, Peshawar
directed R. No. 03 to follow recommendation of the Investigation
Officer under intimation to his office. (Copy as annex “G")

8. That instead of reinstating appellant in setvice, R_L No. 01 again

dismissed him from service vide order dated 01-01-2019. (Copy as
annex “H") |

9. That on 04-01-2019, appellant submitted departmental appeal

before R. No. 02 which was rejected on 14-06-2019. (Copies as
annex “I"” & “1")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

a. That during service tenure, appellant served the department with the

best of his ability and to the entire satisfaction of the superiors without
any complaint |




(S

That during militancy"in"'th'e~'area,;t_he house of the appellant was burnt
down by the miscreants for the reason that he was Serving‘ in Police
Department and to this effect, proper FIR was lodged. |

That after acceptance of former appeal by the hon’ble Tribunal, De-
Novo'enquiry was conducted wherein recommendations not only for
his reinstatement was made but also with all back benefits.

. That if the authority was not in agreement with the recommendations -

of Inquiry Officer, he was legally bound to serve appellant with Show
Causé Notice stating therein the reasons of none agreement with the
ﬁndin‘gsof the Inquiry Officer but not doing so, the authority deviated

from the law and appellant was liable to reinstatement with all back
benefits.

That when the authority did not honor the recommendation of 10, then
what was the need of holding of enqwry which means that the
authority was bent upon to dismiss appellant from service. In' the
circumstances, such act of the authority is based on malafide.

That after recording evidence ‘in the criminal case against appellant etc
the allegations were not proved in competent court of law and were
acquitted from the baseless charges. On this score alone, appellant
was legally entitled to reinstatement with all back benefits.

It is, therefore, most humbly prayed that on acceptance of appeal,
impugned orders dated 01-01-2019 and 14-06-2019 of the
respondents be set aside and appellant be Ar_einstated from the date
23-02—2015-in service with all consequential benefits, with such other

relief as may be deemed proper and just in circumstances of the case.

i E

AppeHant

Through
b e

Saaduliah Khan Marwat

) —
jad Nawaz

Dated 09-07-2019 | Advocates




17 =3 =78

K}

: ﬁ-fjrl;-”s'éEFdRi«i THE KHYBER PAKHTOON KHWA SERVICES

i b f}._ - TRIBUNAL, PESHAWAR
S L - LW LE Brav e |
’ i : bcrvu“e Appea\ No 1).5_7 /2016, o A h”'&c‘" K ”“'“"9[
o Dlary bad Sude
| .:'*Hrmudul lah H/C No. 1564 sl R
t EERTE _,'~l\/O Mohalla Bakhito Sahra Tehsil Matta District Swat.. . Appeliann!
e e - VERSUS
i : | - 1 Dlstnct Pohcc Officer, Swat.
| ’7 ‘Provincial Pohce Officer, Khyber Palkhtunikhwa, Peshawar.
| -3 Deputy Inspector General of Police, Malakand Region, Saidu
E .,'- o . Shanl QWAL .oy eeresmserre oot s I\Cbpundams |
APPEAL UNDER SECTION 4 OF KHYBER
K PUKHTUNKHWA SERVICES TRIBUNAL ACT
SR 1974 AGAINST THE [MPUGNED OFFICE
. ORDERS  DATEM:23.12.2015 AND
! . .03.03.2016.
i

[ 'PRAYER IN APPEAL:
DA f‘,O"n-_ acceptance of
| ateci 23.12: '7015 and
y be set aside and t

| rank with all back benefits of seruvice.

this appeal the impugnecl Orders

03.03.20106 dismissal from service of th

; ,'ClPPGI- lant may Kindl he appellant mal icindly be

- re—fn.stated. to his ori.gz.n a

Resgectfully Sheweth
ol That n‘nnal\y the appellant
since . long and as o sud!

as  constable joined v

: respondem/departmcnt

) ,performed his duties with Leal and zest and il date

Commen datio

idismissal  from service.(Copies  of

. ‘Certificates are Annexurc-A)

v e e




-

2. That initially an FIR No.383 was lodged against one
namely Mushtaq Ahmad and some un-knowr
persons.{Copy of the FIR is annexure-B)

3. That latter on the a.fape]lant was implicated in the above
mention case FIR and as such a so-called maquiry was
conducted by the Respondents and on thej basis of
findings of the one-sided Inquiry report the a.ppe]_lemt-\,vas
awarded major penalty i-e dismissal from service with
immediate  effect vide impugned  office  order
dated:23.12.2015.(Copies  of Inquiry  Report and
implugned office order dated 23.12.2015 are annexure-.)

4. That against the said order the appellant  filed
departmental appeal and as such the same was regreliec
vide order dated:O3.0(3.2016.(Copy of Departmenta)
appeal and order dated:03.03.2016 are annexure-D)

That being aggrievzd from the impugned orders,
the appeliant approached :his Hon’ble Tribuﬁa] on [he
following grounds amongst other inter alia:

GROUNDS:

A That the impugned office orders i-e dismissal [rom
service ¢ the appellant is against facts, law and
procedure, hence, untenable being unjust and unfair,

B. That the appellant was not treated in accordance W.itAJ'l
law and rules, thus acted in violation of the relevant luw:
laid down for thé purpose. |

C. That the whole departmental proceedin

g% ageunsl e

appellant was based on personal il well and with il




£

. 3 -
g & -
i /3 , , _
o mtention a harsh and illegal penalty was imposed on the
i “ appellant.
D. . That no opportunity in shape of personal hearing was

afforded to the appellant during enquiry proceedings ai

-as such the statement and evidence was recorded i

absence of the appellant which clearly showing the il

intention of the appellant.

E. That the incompetent authority has awarded the penalty

- to the appellant so the punishment awarded to -the

appellant is illegal.

F. That any other ground mey be adduced during the
course of argument, with the kind permission of this

Hon’ble Court.

It is, therefore, most humbly prayed th.at On _acceptaﬁce ol this
appeal, the impugned office  Orders dated:23.12.2015 and
03.03.2016 i-e dismissal from the service of the appellant may
| kindly be set aside and the appellant may kindly be re-instated to

his original rank with all back benefits of service.

Appellant

Hameedullah (H/C No.1564)

hrough—"" N\ __ PSRN
'ﬁ":\ Shams?ﬂ‘-HIini/ k '
Dated: 08/03/2016 Advocate, Peshawar.
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R %/ © 0 Leg-ly

Service '/-\p-pt:a-l No. 257/2016 . > LT T

MR SHAMS UL HADI,

| MR. AHMAD HASSAN, -~
MR, SUBHAN SHER = CHAIRMAN

3.0 'l"hé briel facls are l'liat the appellant was serving as Head Constable in-Police . i

f;u,acl with’ secnon ISAA/34PPC legmcrc.d vide FIR no. 383 at PS Kanju clated .;

: :‘70 08 20[5 and ori the strength of the same discipli inary proceedings were mmalu :

BEI ORF TI-lE KHYBER PAKJ]TUN](HWA SERVICE TRIBUAL,PESHAWAR-
. CAMP COURT SWAT.

-

U
Date.of Institution ... ~ 17.03.2016 Do o
~ Date of Decision ...~ 04.09.2018 R Sy

llamlduilah H/C No 1564
R/O Mohalla Bakhto bdhm Tehsil Matta District Swal

(Appcliant)

VERSUS .

S U 'Dis-tAt'ii:At Police Officer, Swat-and 2 others.

(Respondents)

MRIMDAD ULLAM,

Advocates : . - For appeltant.

© MR.USMAN GHANI, | |
. District Attorney S Co ~.- For respondents

- MEMBER(Executive)

- JUDGMENT

. AHMAD HASSAN; MEMBER:- . - | e

~This judgment shall dispose of the instant service appeal as well as connectedr .

' ser\/ici:‘éippdal no. 499/2016-titled Arif as similar question ol law and facts are

““involved therein.

2. Arguments of the learned counsel lor the parties heard and record perused.

CFACTS

'Dup‘ntment He was charged in a ctiminal case reglsu.red under Section-9 CNSA}?'-

and ﬂ\c ‘uppu\\ant temoved from service vide unp‘ugned order dated 23.12.2015. He.

— o —




g

_ plc[cm,d depallmcntal appéal, wluch was 1t,|u:tcd on 03 03.2016, hence, the instant

. Scwru. appcal on-17.03.2016.

A'R'GUMENTS ‘

4 Learned counsel fo‘r"'thé hpp.e'llanl. argued that upon registration of FIR, he
‘»vﬁs-pl'dceéded départménta!ly and after finalization of proceedings major penalty of
dismissal "ﬁ'om Service was ilhpOS@d on him vide impﬁgne(l order dated 23.12.20 I5.
Enquiry proceedings were carried out in a siipshod manncr. Neither statements ol
‘wilnesses were recorded in his presence nor opportunity of cross examination was
alforded to Him. Opportunity of personal ht-;aring was also denied to him, Show
cause notice before imposition of penally was |~101 served on the appellantyas such he

‘was condémned unheard.

5.7 lLearned District’ ‘Attorney argued that aII the codal formalities were

completed before imposition of - penally on the appeltant. HL luquuu,d that the

PN

instait appeal be dismissed.

‘CONCLUSION.

6;‘7 : Scrutiny of record rcvealt;,d (hat after registration of FIR against the ap 1351:1";'ii'1't“*'“'
enquiry pm(,ucdmt.‘: were initiated against him by serving chal ge sheel and |

statement of ailegations. However, enquiry was no£ conducted in the mode ;ancli:':"":"'

_ manner 'prc‘;SCri'bcd in Police Rules 1975. The enquiry olficer was bound 1o :'cécj["é_l

' Sl‘c'll'(?;l:“elj‘.f[ of witnesses and extend opportunity of cross examination Lo the appgl‘lilm_‘.t:

However, no such opportunity was afforded to him. Show cause nolice wus;n’ol‘:‘,

- served on him before awarding major pcnalty. Obportunily ol personal hcarin_g:}-i'ii:

dlbO denied to the appetlant. There are numerous }udoments of the Supreme (,ou

Umt in case m'uor penalty is'to be awa:ded then proper enquiry as DlL‘iCIlde m lht,;-

“rules should in vambiy bc conducted. The serious lacunae pointed out. '\bovu




‘)

nol pr oceduml lqpq"es' but "g\zii‘ihg‘-illcgalitics each one was sufficient to viliate the
Lnluc enquuy pr ocucdmgs lt can be sa fely inferred that opportunity o [ faiv triat and

- due ~process' were denied to the appellant as such he was condemned unhcard.

7 7 As-asequel to above, we deem it proper to set aside the impugned orders .

dated 23:12.2015 and 03:03.2016 and direct the respondent-department to conduct

dc‘.‘_novn uaquny slnclly in accordance with law and for the purposc of chguiry the

appc\lant is {redted as reinstated in service. Partics are lefl to bear theiwr own Costs.

File be conmgncd lo the record room. .
/R . —

o ./‘? :‘}/ Jy
%Z ///n e E /7 1/3
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ey (:’. !léz—‘ Z“FJ:HI§ _ -
ORDER

In compliance with the i.udgmcnt of Service Tribunal. Khyber
Pakmunkh\\.‘ in Service Appeal No0.257/2016, dated 04-09-2018 and dircctions rLccm.d
from CPO) }\hybcr Pakhtunkhwa, Peshawar vide Mema: No.3041/1 cEal dated 05-10 2018,

Ex-Head Constable Hamidullah No.1564 is' temporarily re-instated s

icc lor the

purpose ol denovo departmental proceedings.

District Police Officer,

7 ‘ Swat \ "
oBNe. 17/ | %

“Dated 252 pois.

Tk e ok o o v e o e o




CHARGE SHEET =

© 1,Syed Ashfuq Anwar. PSP District Police Officer. Swat being conpelen authotily
m‘dﬁEC\ﬂm&LCm\s\'ﬁblc Hamid Ullah No. 1364 (RRe-instared in service for thie purpose of Deneve
Depathm en‘\a\ Engunx\ as TO“OW; .

“NYou commltted the. Followmn act/acts, which is/are gross misconduct on your part as duﬁn\_d
n ﬂu\‘e 7.(11\) of ‘M.\r.e' D\sr:lplmar)' Rules 1975 with amendments 2014 vide Notification No. 3859/ egal.
c]akA 17-'6%»'.1034 ol the (:cnerai of Police, Khyber Palchtunkhwa, Peshawar,
"{ou Head Constable (one slep promotee) while posted as Naib Court Judieim ™
_ m,ﬁya,{gmaitammd involved in registration of 2 concocted FIR agaiust one namely Mushueig
- goKak Klhar /o Mashiumai vide FIR No. 383 dated 20-08-2015 a/s 5 EXP 9B-CNSA/LS AAS3L S
: - Vgha S’h{*\m Kanju in connivance with Constable Arif No. 2582 and Constable Gul Sher No. 201/Ex-
i ,mc&mm.\/ou have_hem re-instated in service for the purpose of Denove Departmental proceedings
i wmphnnu. wviik the judgment of the Honorable Servive Tribunai Khyber Pakhtunkbwa in servive
;- urnc.ﬂ N 257/2016, dated (14-09-2018, conveyed to this office vide CPO Peshawar Memo: No.
'304]”..53&‘«!8\6; 05-\0-2018. ‘Vou are therefare, issned this charge sheet and statement of allegations.

% By reasuns of the ‘above, you appear 1o be guilty of misconduct and rendered voursedt

‘ ~§|a\)\e'¥ba\\ cv&nyu@pwa)-\ves specified in Rule-4 of the Disciplinary Rules 1975.

- 3. Yew are, therefore, required 10 submit your writien reply within two (02) days of the
_ -\'eaenp‘mf-!hls Charge Sheet to the Enquiry officer.
! o o 4. Your written reply, if any, should reach the Enquiry Officer within the specifiad periad.
o _' \Iwma w\do\x tr <hav \mepmsume:i that you have no defeose o put i and in that cuase ex-parte acuon skt

{oloud: atagmmou .

5. Intimiate as to whether you desire o be heard in person or

b As&l@auﬁof allegations is enclosed.

o

i
1
h
¢
i
t
i

S - -  - e ' . District Police OIRFER

C 0 : o ' Swat
R Ay |7 S _ : ' A
'[)czletiﬂﬁ ~7w 2018




SCILINARY ACTION ‘
i 1, Syed Ashilag Anwar, PSP Distr ict Police Officer, Swat betng competent authority, ig of *&
:M he Consmble Hamid Ullah No. 1564 (Re-instated in service {or the purpose of Denmm
l‘Ennuuw) has rendered himself liable to be procceded against departmentally as he has - -

_ytted the Foi]owmg acts/omissions as defined in Rule 2 (iii) of Police Rules 1975 with amendments 2014 E

ication No.3859/Legal, dated 27-08-2014 of the Inspector General of Police, Khyber Pakhwunkhwa;
__grs_[wqwal as per Provincial Assembly. of Khyber Pakhtunkhwa Notification No. PA/Khyber Pakhtunkhwa!

o/ 2011444905 dinad  16/09/2011 and C.P.O, K.P.K Peshawar Memo: No. 3037 7-52/Legal. datd
190172011,

- ST A'lIZM INT OF ALLECAI!OVS
R‘MS \xm reported- that he while posied as Naib Court Jugdicial Magistrate Matra
| Cummﬂer‘_ﬂh-ﬁm\‘{dub. ad/m‘ds, which is / arc gross misconduct on his part as defined in Rules 2 (iii) of

> pul.mauhes 975,

e Ménd Constable (one step promotee) while posted as Naib Court Judicial Magistraic

Mattz vemained invoived in registration of a concocted FIR against one namely Mushtag s/o Kaid
Waaw /o Mashksmai vide FIR No. 383 dated 20-08-2015 u/s 5 EXP 9B-CNSA/IS AA/34 PPC Police
Stakion Yam)u in connivance with Constable Arif No. 2382 and Constable Gul Sher No. 281/Ex-
servicemiun, 6 hag been re-instated in service for the purpose of Denove Departmental proceedings in
comipliance with the judgment of the Honorable Service Tribunal Khyber Pakhtunkhwa in service
appeal No. 2572016, duted 04-09-2018, conveyed to this office vide CPO Peshawar Memo: No.
3én 1/.Leaal, datred (3-10-2018.°

2. For the purpose of scrutinizing the conduct of the said officer with reforence to the abo .

- a]S%ghms sp In\!esuu.umn Swit is appointed as Enguiry Officer.

_ ’3 The cnqmrv orncer shall conduct proceedmgs in accordance with provisions of Police
ﬂu\es' \5)75-—8\"3@*&“ @w\_nétreasonable opportunity of defense and hearing to the accused officer, record its
Qm&h&-&sﬁ«é e Wikkinduoe (02) ;:lays of the receipt of this order, recommendation as to punishment or
 efthexappuepriateaction against the accused officer.

4. The accused officer shall join the proceedings on the datg! time and place fixed B

1 evapiy olice

the

Distriet Police Officer
Swat

—

o %‘7 /P,\ Dated Gulkada the. 2_9_*/0 2018,

- Copies of ubove 16:-

B SE davestigation, Swat for initiating proceeding agaimnst the aceused OfficerOfficial nameis

| . Constabie Hamid Uliah No. 1564 under Police Rules, 1975.
: 2, - Constabie Hamid Ullah No. 1564 - )

g

With the direction to appear before the Enquiry Officer on the date, time and place fixed by the

“Enguiry Officer or the purpose of enquiry proceeding. .

LEE RS AT 2
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Utice of the Inspector Gerieral of Police
- Khyber Pakhtunkhwa, Peshawar.
/E&], dated Peshawar the  //7 /12/2018

. The District Police O1ﬁcet
. Swat,

et DENOVE DEPARTMENTAL ENQUIRY AGAINST
L EX-FOHAMIDULLAY NGO, 1564/2626

Mg -
4
Please refer to your oifice letter No 22029/E dated 06.12.2018, on the
subject citeéd above.

1 3

Your good self being comnpetent authority in the matter may proceed further

o the b - imendalions;ofithe. enquu,/ officer;under. intimation to this office.

__.-(ASLAN—NAWA

. Asssslant Inspector General 0[ Police
- Complaint & Enquiry
Khyber Pakhtunkhwa,

e ‘ Peshawar
e - E&I, -
‘ ; Copy of above is fo1wa|ded for information to:-
A I. The Regional Police Cfficer, Malakand.
2. The PSO to 1GP.
(ASLAM NAWAZ)

Assistant Inspector General of Police:
Complaint & ]"nquirv

T/]n:'l-a1 ‘)a[ l yemtotae wea.

PRI # RS

Peshawar

P | TP
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order will dispase o7 Denove Departmental cigquiny g nat el

l||1‘|h Moo 156: (res nstied in serviee Tor the Prpose ol Deme

Ilt.p.ulmn_ulal cnqun\"und dll()ltud ceomslbilary Nn 2026). He while posted as Naib Coaes

lutltuml [\'I 1-':\l|,uL Mdlia \V.I\ c\lll.[._,l_d of l_!uss misconduct as he implicated an innocent itiven

—
m Al L.l\L‘ nl Iu.mnu\ n.mm. {Ic il connivance of Cons:ahle Anl No. 208 7 and Constable G

”I/I X~ \L‘I\'ELCIH m pl'\u.LI (t] ‘I'dnJ grenade, 1.2°kg explosives, 14 fugos, OF pistol 2&

\hu Nu :

h(n‘ ntl .‘)“” Lm (.h;lh.l': in lhr, car of one a; unle !vlushldq sfo Kaki Khan /o Masbkomai and o

lnm A |L~.lLd lh:uuLh ]nc(tl ]’nlru_ of Police Station Kanju, A case FIR Noo 282 dated 20-08-2010

SUNET \p")li (NS/\’!‘»'\A/M PRC Police Station Kimju was (hus registered apainst e

1

“Smetling foull o reaular enquiry was condocted apainst the delinguent Huead Canstabie ard

CPO Peshawar Memo: No. 304 H/1egal. dated 05-10-20018, the dismissed Hewd Cansiible wosre-

v L\pl-mvu. 16 [URL\ un(l 0l ]Jl\[ﬂl 30 LMIL Later on he inlormed the SO of Police Stanan

dnstated inservice for the puepose ol Dinove l}cmrim'cnl:ll Lingguivy, As woch heowas jsshen o

: t‘LIbHL-(ULIIll" he was dismissed {rom scevee vide this nlhu, O No, 210 bred 25-12220 05 0

it war proved that he alangwith Constabte Anand Lnnslulﬂu Gl Sher omphicatsd sarmnecnt

citizen 0 a lake cosce. ;

. . . . - . - A .
fn compliance of Judgment ol the Tlonorable Serviee rilunad Bheber

akhtunkhwa in Service Appeal Noo 257/2016, dated D4-09-2018. reecived in this cliee o

charpe shu.l and statements ol allegations vide this nlllu. No. OGP AL ditedd 29-00-2018 i =i

e

(It wu;llguimm Swat was appointed as Enquiry ()Ihccl o conduct i m,u' noSnguiry agiinst e

ve-instated Hewd Constable. The Eoguiry Officey :mhmlncd his hnL ings o ul reconeaded s

e Head o [Ihll._ e re-instated in service with all hacks beneiits Beeause the case could ol he

,—’h—-

proved in th court against the delinguent Teid Lnnk.l.nhh who was sabsequentiy doe e o t/

accused in the sime ciise, /
The Head Constable wag called 0 Qrderly Roomand heard m person. Do

. oo . In . .
case file was mmululy perused and the delingaent n[:.u;ur was thuroughly intervicwed wdich

_____,..—-""—_*_\
unlolded l|lL whnle incident. Therefore. the unde |k.15nu-i did not agree with the reeommendaiion
—S

T T T o T~

W
ol the 1 nquu w O1cer as he had nol applicd his judicial mmd Conscguenty, all concerned e

T ) _ﬁ‘m,,w
case were called, They were heard in person. llmmughlv lerropated. cro examined and thor @)
—— e - i .
stalements were reeor dedl. r ‘7’:
A

The undersigned canie o the cn;'uclusic\n that o plot weas hasehed by Tieod

Congtahle’ Hameed Ullah Noo 1364 wita one Mr, .It:h;:mgir. the brother - daw of the nrignsal

{I‘C{.',ll"w'(:l‘.l Mushtag, duc 1o strained l'amil\"'cl;nmnslm’u The Head Corstable
e

' lunlhu huul (HllHl.lhlE Avif Mo, 2083 and (_unkl.lh'u Gul Shah No. Z0Es-servicemian

r— .
© pay mcnt aml |11()\’IL|L(1 lhcm a wooden u.uc wmmmn" 900 cm charas. 01 hand Lu'unzn:lu, [k

l\anm to auu\l Llu: \u.uaui ]ntuc\tmkly, vir. Hahlb Ur Rahman and Fisar Khan who e

s.hown as \\’Ill1L"~HL‘s ag,(unst ongmdl dLLUNL(I Mushtag 111 the case were pre-planned as the eagiviry

vclh.d ilml thL loxmu WS first cou:m of Fead Cousl'\blu Flameed Ul No. 1564 while the

LIHLI wils i ulmc fzu.ml ol EC, A, Mmcnvu they 'mlh adrittect in et ol the undersizgredd

Tk

o= - - e ——— .
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Jiad oy bad kawledyee of the incident hut were ol by TEC Hameed L 1ah Moo T30 and B

. .‘,\,-it‘ m" dcpn\‘c :l"ilill\'l flushtag. Moreaver. wlen Plameed Utlals Art aad Gud Sher e

Lhﬂ” mzd lhl\ cuse alter. heing declated as accuseds, the 10 malifideny did not chiange e

;c:.n'hur WHTILSSOS & I-luhlh-ur-l“lhman and Nisar) and as such both of them resiied i the conm

Qi Lagir testimony noainst b yneed Uiah cre.

(.

This whole cise is a” classic L\tlm['\lt. ol abuse of Police uniform wrd
Cestiente violation uf code of canduct [ora Petice Officer. Tmplicating an inrocent ndividual n

Shetnous case by Police Gfficers in copnivance o) his reiatives to teach hine @ 1zssen dus o

family issucs is not only ipnoble but also imhuman. His zonduct is abhorabic avd detrimental

‘leuphm e coulkl not be re-instated in service, Henee. iy excrerse of he ]m__M_L_:.x.s.al' L m il

indersivned under Rules 2 i) of Police Diseiplizary Rubes - 1973k Q\l" a¥ hl u] Anavar, i“ t‘ h"‘l
Disteict Palice Oeer. Swat heing competznt authority, am cnhslr;tintd o aginn .m.ml hor \;
¢

major punishment al dismissal (rom serviee.

N\ ’

Order announied. ~N. ” P
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e ‘ , L ’fﬁﬂﬂ uud: R
‘Jl} o . o ! . FRTEYY, T T, v s ' AL T,
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L0 No. o1 :
‘éu} - Dated: O/ C'/ 20/?
- Copy toz-
Lo o Depuly Inxpcum (u,nu ool ‘(-llu_ (Interinal Accountabalityy with referanee o
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ORDER:

. ' This_order will dispose of appcn[q nf E\ Head Constalde FHamiduflah No,

OTJFICE OF THE
" REGIONAL POUCE OFFICER, MALAKAND . /4
AT SAIDU SHARIF SWAT. \:r\, P

-15E6¢.1 G’G Constable and E'.‘( Constable Arif No. 2683 for remsmtemcnt in scrvice.

' Brief facts of the casc are that Ex- C‘onctnble Arif No, 2683 in connivance with Ex-
Head Cunsmble tlameed Ullait No. 1364 and Constable Gul th. No. 20 1/Ex-Serviceman placed 01 Hand
Grcnade, 1.2 kg explosives, 16 fuses, N} pistol 30 bore and 900 br:n charas in the Car of one namely Mushiag
s/o Kaki Khan r/0 Mashkumal and got him arrested (hrough locil Police of PS Kanju. A case FIR No. 383
.daled 20}03/20]5 ws S-Exp/9-BCNSA/IS-AA/R4-PPC PS Kanj‘}i was thus registered against him. Smelling
foul, a regular enquiry was conducted against the delinquent of'ﬁﬁiers i.e. SI Muhammad Siraj the thes SHO
PS Kanju (now at District Shangin), Head Constables Hamidullah No. 1564, Constable Arif No., 2653 and
if was proved that they implicated an innocent citizen in a F;I}ke case. Subscquently Head Constables
Hamidullah No". 1564 and Constable Arif No. 2683 were dismi!‘,scd frem service vide DPO Swat, office
(OB No. 216 dated 23/12/2015 and S! Muhammad Siraj was awfurcled the punishment of reduction in pay
;b_\' three stages vide DPO Swat officc OB No. 216 dated 23/; 2!2:_0 15.

Later on Head Constables H1m1du|l..h \Io 1564 and Constable Arif No. 2683 filed

nppealﬁ in the courd. of Honorable Service Tribunal. 1Chyber Pal\h.unkh\w Peshawar. In compliance of .

Judgments of the Hanorable Service Tribunal Khyber Pakhluqkhwa_. Peshawar in Service Appeal N
25772016, dated 04/09/2018 of HC Hamiduliah Ne. (564 ard Scrvice Appeal Mo, 499/2016

, -04//09/2018 of Constable Arif No. 2683 bath the dismissed officers were reinsiated in service for the

dated

purpose of Denovo Departmental Enquiry. SP Investigation Swat was appointed as enguiry offi

Cleer,

The

enquiry officer submitted his findings and recommended that bott
all back benefits because the case.could not be proved in the €

were subsequently declared as accused in the same case. Both the

the officers be reinstated in service with

‘our against the delinquent officials who

officers were called in Orderly Room by

DPO Swal and heard in person, The case file was minutely pcrused and the delinquent officers were

thoroughly intervicwed whicl unfolded the whole incident. Therefore, the DPO Swat did not

agrec with

the recommendation of the enquiry ofticer as he did not apply hlSJl dicial mind. Conscynant|v

all coneerned

in the case were called. They were heard in persan, thoroughly]

inteirogated. cross examined and their

slatements were recorded. The DPO, Swal came to the conclukion that a plol wag hatched by Hend
Constable Hameed Ullah No. 1564 with one Mr. Jehangic brothetiin law af original accosed Mushtayg due
to straincd family relationship between the latter tvo. The Head Constable Hamid Yllah further hired
Constable Arif No. 2683 and Constable Gul Shah No. 201/Ex-5cl'i=;iccma|1 on payment and providéd them
a woaden crate containing 900 gm charas, 01 hand wrenade, 1.2 k!lg explogives. 16 fuses and 0 pistol 30
hore. Later on, Head Congtable Hameed Ullah informied the SHO :\Eiuhammad Siraj of Police Station Kanju

- 1o arrest the accised. Infercstingly, Mr, Habib Ur Raliman and ;\iisar Khan who were shown as witness
» against original accused Mushtaq tu the casc were pre-planned as t:hc enquiry revealcd that the former was
first cousin of Head Constablc Hameed Ullah No. 1564 while (He later was a close friend of FC Arif

- Moreover; they both admitted in front of the DPO, Swat that they had no knowledge of the incident but
were told by HC Hameed Ullah No, 1364 and FC Arif to depose jagainst Mushtaq, Moreover, when HC
Har;wed Ullah, ¥C Arif and FC Gul Sher were challaned in this case after being declared as accused, thc
Investigation Officer malafidely did nat charge the earlier witness (Habib Ur Rahman and Nisar) and as

stch both of them reseled in the Court from their testimony against Arif ete, The whale case is classic

l “atd gznol
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~Zaimple of abuse of Palice Uniform-and extreme violation «

Implicating an innocent individual in a heinous case by Police €

teach him a lesson due to his family issues-is not only ignoble but 2lso inhuman. Their conduet is

.able and detrimental to discipline. Thev could not be re-insta
_Constable Hamidullah MNo. 1564 and Constable Arif No. 2682 wa

Swat office OB No. 01 dated 01/01/2019. The alicgations levelgd in the Depaurtmental appeal

 and vogue in nature. All the opportunities of self defense and

- -officers but they failed to stratify the DPO, Swat regarding the s

Both, Ex-Head Canstable Hamidullah N
“were called in Orderly Room by the undersigned and their «

" scrutinize the case, SP Investigation Swat and Addl: SP Swat w

enquiry officer dfter conducting proper denovo enquiry into the :

Investigalion Swat Memo: No. 3440/C-Cell, dated 15/05/2019

3 o A::ﬁ“.l

of code of conduct for a Police Offjecrs.
Dfficers in conrivance with his relatives to
abhor-
tled in service, Hence, they both ie Head
re again dismissed frum service vide DPQ,

3 ure baseless

prious alicgations.

0. 1564/2626 and Constable Arif No. 2683
zase was thoroughly perused. To further

ere nominated to conduct denove enquiry

1atier submitred his finding report vide SP

vherein he recommended that though the

hearing were provided 1o the delinquent’

charges ageinst both the officers i.e Ex~-Head Constables Hamidull

leh No. 1564/2626 and Ex-Constable Acit

7

No. 2683 could not be proved in the court and they were acquitted but they i S| Muhammad Siraj, Head
Constable Hamidullah No. 1564/2626 and Constable Arif No
registration of fake case vide FIR No, 383 dated 20/08/2015 /s 54
District Swat. Theretore, Tthe Undersigned ubhold the order puss
Head Coustable Hamidullah No. 15642626 and Constable Arif
hercby rejected, Morcover, the punishment of reduction in pay &

.vid-c: OB No. 216 dated 23/12/2015 to $] Muhammad Siraj is hereby converted into dismissal From service
wih inunediate effect as the delinquent officers are equally responsible for such iltegal ner as

denove enquiry Conducted by SF Inveshigation Swat.

2683 are wholly solely responsible for
Exp/9-BCNSA/15-AA/34-PPC PS Kanju.
ed by DPO Swal whercin he hasismissed

No. 2683 {rom service, Their appeals are

y threc (3) stages awarded by DPO Swa

proved in

QOrder announced.

( J&M D), PSP
Regisnal Police Ticer,

V&iataknnd. ut Saidy Skiarif Swat
e g

Dated, (Y —06& o

i d
o ) A Copy of above is &%% d
oR N TE

Worthy Inspector General” of Police,

Khyber Pakhtunkhwa Peshawar with
reference to AIG/ Complaint & Enquiry

dated 10/12/2018, No 5750/C-Cel] dated 2

EDVY

CPO Pgs_hmvar Memo: No, ]‘557/E&l

7/12/2018 (addressed to DFO Swat) and
No. 325/C-Cell dated 18/01/2019 (addressed to DPO Shangla)

District Police Officer, Swat for information and nécessary

action with reference
to his office Memo: No. 1033/Legal, da

ed 21/01/2019 and No. 3411/E, dated
als of Ex-Head Constable Hamidullah
No. 1564/2626 and Ex-Constable Arif No2683 containing complete enquiry files
are returned herewith for recard in youro 'u:é. l |
SP Investigation Swat with reference to hli[
15/05/2019, . | |

4. | Distyict Police Officer Shanyla for informa

"26/02/2019. Service Rolls and Fauji Mis:

+

s office Memo: No, 3440/C-Cell. dated

|
|
|
|
. ‘ - -ime the matter and submit findings report vide this office order No. 3932-84/L, dated 2740372019, The
3
2
i
H
|
3
| ion and necessary actions
|
|
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- BEFGRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR,, » *

(S

Serviee Appeal No. 930/2019

Hameed Ullah S/0 Khan Zada R/O Sakhra Tehsil Matta, Swat (Ex- Head

Constable No.2626) Police Line Kabal

VERSUS

District Police Ofticer Swat.

ooooo

oooooo

Deputy Inspector General of Police, Malakand at Saidu Sharif Swat,

Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.

ceon

.....

S.No: Description of Documents

Annexure

Page

1 Para-wise Comments

1-3

2 : Affidavit

3 Authority Letter

4 Copy of reply

“A”

5 - Copy of order of respondent No.01

661’333

6 Copy of order of respondent No.02

‘LC.)

7 ~Copy of statement of lnspecw

E(D,ﬂ

8 " Copy of enquiry é)rt

. P .m
District Police Officer, Swat
(Respondent No. 01)

Appellant

Respondents

—




Eé' S BEFORE THE KHYBER PAKHTUNKIWA SERVICE TRIBUNAL PESHAWAR.
’ ' - | | Service Appeal No. 930/2019

-I-Ia1i1_eéd ‘Ullah S/O Khan Zada R/O Sakhra Tehsil Matta, Swat (Ex-- Head |
* Constable No.2626) Police Line Kabal

....... e Appellant
VERSUS
1. District Police Officer Swat. ,
2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
......... Respondents

| . o P o o PARAWISE REPLY BY RESPONDENTS
Respectfully Shewith
PRELIMINARY OBJECTIONS

1 I'hat the appeal is badly barred by Law & limitation

2 That .the appellant has got no Cause of action and locus standi to file the
present appeal

I'hat the appeal is bad due to misjoinder and nonjoinder of necessary parties.
T'hat the appellant has not come to the Tribunal with clean hands

['hat the instant appeal is not maintainable in its present form

fhat the appellant has concealed the material facts from this Hon’ble
Tribunal

That the appellant has not filed departmental appeal before the respondent

No.02 within time. limit

Pertains to record of service appeal No.257/16 dated 17-03-2016 wherein
respondents department had submitted comprehensive reply to the service

appeal of appellant. Copy of reply is enclosed as annexure “A”.

Pertains to record of honorable Tribunal. The directions of honorable Tribunal

have been complied with in accordance with law/rules

Pertains to record. The appellant was re-instated for denovo enquiry and all

opportunities of fair defense etc were provided to the appellant in accordance

with law/rules

4. Pertains to record, hence needs no commernts

5. Incorru,t The reply of appellant was found unsatisfactory and enquiry ofhccr

was appomted lo probe into the matter.

=




6 

a.

Incoﬁect; Enquiry Officer has referred criminal case which has no effect on

departmenta] probe as per ruling of apex Court. Furthermore, competent
authorities are not bound to follow the remarks/findings of enquiry officer.
Orders of ‘respondents are well reasoned, speaking and based on facts. Copies

~N3y

enclosed as annexure “IB” and *

Incorrect. District Police Officer is competent authority under the rules to

award punishment after conducting of departmental enquiry against the

‘appellant through enquiry officer.

Incorrect. Orders of respondents are well reasoned, speaking and based on
facts. Appellant with others officials have planted a fake criminal case against

innocent person by abusing uniform and violating code of conduct and the

same fact was dig out during course of investigation. He was challaned to

-criminal Court for facing trial but got acquitted on technical grounds, which

does affect the departmental proceedings in any way.

Pertains to record. Order of respondent No.02 is speaking, well reasoned and

‘justified under the rules.

GROUNDS:

Incorrect. The performance of appellant during service was not fully

satisfaé‘tory as he wilfully absented from duty without permission or leave.

‘Pertains to record, no detail/proofs regarding the burning of appellant s house

have been dﬁdch(,d for proper reply by the respondents.

Correct to the extent that in denovo enquiry, the enquiry officer (SP
investigation) has recorded statement of material witness namely Fazal
Wahab Inspector (Investigating Officer of case FIR No.383 dated 20/08/2015
U/S 5 Exp, 9B-CNSA, 15AA/34 Police Station Kanju) in the presence of
appellant and the actual facts regarding abuse of Police uniform, extreme
violation of code of conduct and implicating of innocent individuals in a
heinous case by the appellant and his colleagues have been fully established
vide last third para of finding report. Copy of statement of Inspector Wahab

and finding report of Enquiry Officer are enclosed as annexure “D” and “E”.

Incorrect. There is no need of issuing of Show Cause Notice to the appellant

-under the rule. As explained in para “C”, competent authority did not agree

with last para of enquiry finding and has based his speaking order in the last
third para of enquiry report and statement of investigating officer of criminal
case FIR No.383. |




e. Incorrect. The competent authority has awarded appropriate punishment to the

appellant in the light of proved serious nature charges during enquiry and
personal satisfaction. Furthermore, the respondents have no malafide intention
'!i L s Pl : or grudges towards the appellant and the whole departmental proceedings was
i -

.carried out in accordance with facts and rules.

£ Incorrect. The criminal and departmental proceedings are separate in nature.

In @riminal investigation the appellant and his colleagues were found
responsible for the charges and they were challaned to court in the light of

evidence but during trial the witnesses retracted from their statements and the

accused appellant was acquitted on technical grounds which does not affect

the deﬁartmental proceedings wherein the charges of abuse of Police uniform,

.ext:reme violation of code of conduct and implicating of innocent persons in

faké case were fully established.
PRAYER:

Keepmg in view the above ffts and circumstances, it is humbly pred that

the dppeal of appellant being devoid of fpgal force may kindly be dismissed with c§sts.

District Police Officer Swat
(Respondent No. 61)

De KSH

Loy Si
’!13}:\1 d Maﬂ a
(Respondent No. 2)

Provincial Police officer,
Khyber Pakhtunkhwa, Peshawar
(Respondent No. 03)




‘n BEMI{;—THEKHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. @

Service Appeal No. 930/2019

Hameed Ulléh S/O Khan Zada R/O Sakhra Tehsil Matta, Swat (Ex- Head Constable
No.2626) Police Line Kabal

........... Appellant
VERSUS
j 1. District Police Officer Swat.
" 2. Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
: .‘: 3. Pipvincia] Péliqé officer, Khyber Pakhtunkhwa, Peshawar. v
......... Respondents

- We, the above respondents do herelfy solemnly affirm on oath and declare thatYhe

“contents of the appeal are correct/true to th\best of our knowledge/ belief and nothing fas

- becn kept secret from the honorable Tribunal.

. .

) . : |
District Police-O+ wat o
(Respondents No.01)

‘Ragiamf PaloeXfficen
Deputynspecto @ ety

(Respondents No.02)

B

o o Provincial Police Officer
I‘I'i _ : - o . : Khyber Pakhtunkhwa Peshawar
f

(Respondents No.03) .




' BEYORE THE KHYBER PAKIHHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 930/2019

Hameed Ullah S/O Khan Zada R/O Sakhra Tehsil Matta, Swat (Ex- Head
Constable No.2626) Police Line Kabal

........... Appellant
VERSUS
" District Police Officer Swat.
2 ‘Deputy Inspector General of Police, Malakand at Saidu Sharif Swat.
3. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
LT Respondents

AUTE Y LETTER

We,.the above respondents do Yereby authorize Mr. Mir Faraz Khan DSP

. ' i.&_Mr. Khawas Khan SI Legal to appely before the Tribunal on our behalt and s

" ‘reply ctein connéction with titled Service 2

District Police U saat
(Respondent No. 01) - -

qiona v
RL{E,I. aws:‘;:'t N R y, Swak
l)epﬁfﬁ}“i‘n’épéc or Geridral of Police
Malak Region

(Respondent No. 2)

Provincial Police officer,
Khyber Pakhtunkhwa, Peshawar
(Respondert No. 03)

@
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(HYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

‘ Garvige Aopeal No. 257/2016. 3

Hamicdullah HC No. 1564 r/o Mohallah Bakhti Sahra Tehsil Matta District Swat.

{Appellant)
~ VERSUS
1 Nistrict Palice Officer, Swat
! .
p Provincial Poiice Dfficer, Khyber Pakhtunkhwa, Peshawar
3 Deputy Inspector General of Police, Malakand Region, Saidu Sharif Swat
. (Respondents) -
TR AISE COMMENTS ON BEHALT OF RESPONDENTS . .
Doieclions:- .
i Thai the Set'vice'A;)péal is time barred.
2. That the appeal is bad due to misjoinder and non-joindér of necessary parties.
3. That the appellant has got no cause of action. ’
4. That the appeilant is estopped due to his own conduct. -~
5. That the appellant has concealed material facts from this August Tribunal.
1 Para No. 01 pertains to the Service record of the appellant, hernce needs no
cornments. o 4
Correct o the extent of registration of FIR No. 383/15 against one Mushtag and

some unknown accused, however, during investigation, .appellant alongwith 2
aihers officials, have been identified as main culprits, who planted a fake case

against accused Mushitaq in collaboration with SHO due to personal enmity.

3. incorrect. During tavestigation it was revea_ied that Taxi Driver. was falsely
o implicated in the case who was exonerated from charges, whereas the appeiiant
. who fabricated and conspired to implicate the Taxi Driver was l'l-omirzafe-d‘as
" Eringipal accused alongwith Constable Arif. The apgpellant was then committed
to jait who was afferwards release:(j on hail by the appeilate court. The
comnetent avthority also took departmental action against the appellant and
aftar proper departmenta!l enguiry he V\_/'a.s dismis’sed\from'service. \/ide.Char"ge
Sheet, statement of allagations, Finding Report and Enquiry Papers as Annexure

l.‘/l)"}, /.‘iBHT (ICH & uD". !'eSp‘?CTi\’G.IY.

4. Paviaing 10 record.




B

tnar Appeal being devoid of merits may be dismissed with costs. j 1

\

neorrect. The appellant was involved in fabricating a false story and imnlicating

an innocent Taxi Driver in a criminai case, therefore, he was proceeded against

deparimentally and after being found guilty of charges he was dismissed from .. -

service. The order of dismissal is legal and justified.

incorrect. The appellant has been treated in accordance with law & rules.
: e
B

Incorrect. The appellant was himself found . guilty of ill-well, rnaiicé and

implication of innocent Taxi Driver. In such circumstances; the penalty awarded

-to the appellant is appropriate. The appellant was found guilty of gross

misconduct. _ _ .

incorrect. The appellant.w.as associated with departmental enquiry and heard

pim in person by the competent authority, but he couldn’t produce any cogent

reason in his defense.

Incarrect. The question of in competency can’t be’ raised, because under Police

disciplinary Rutes 1975 Respondent No. 01 (DPO JWdt) is competem authontv in .

case of the appellant,

The respondents also seek the permission of this August Tribunal to adduce

mnra points and grounds at the time of arguments.

-

.

by view of the above comments on facts and grounds it is very humbly prayed

District Pnl:ce O‘f /cei Swat
(Resnonuer:t }la. 01)

vamc'ai Palice Offu:er
x(nvbenPakhtunkhwa, Peshawar
{Respondent No. 0Z)

Deputy inmertbr Geneial of P lice,
Malakand Division, Saidu Sh’Jrrf Swat
(RFcpondent Mo, Q% f

-
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ORDER

of : This order Will dispose of Denove Departmental enquiry against Head
stable Hameed Ullah No. 1564 (re-instated in service for the purpose of Denove
;;rt;ﬁcntui enquiry and allotted constabulary No. 2626). He while posted as Naib Court
Hidicial Magistrate Matta was alleged of gross misconduct as he implicated an innocent citizeﬁ
f¥in'a casc of heinous nature. He in connivance of Constable Arif No. 2683 and Constable Gul
#Sher No. 201/Ex-serviceman placed 0] hand grenade, 1.2 kg explosives, 16 fuses, 01 pistol 30
pore and 900 gm charas in the car of one namely Mushtaq s/o Kaki Khan /o Mashkumai and got
im arrested through local Police of Police Station Kanju. A case FIR No. 383 dated 20-08-2015
ws SExp 9B-CNSA/15AA/34 PPC Police Station Kanju was thus registered against him.
y was conducted against the delinquent Head Constable and

e vide this office OB No. 216 dated 23-12-2015 after

Smelting foul, a regular enquir
subsequently he was dismissed from SErvic

it was proved that he alongwith Constable Arif and Constable Gul Sher implicated an innocent

citizenin a fake case.
In compliance of Judgment of the Honorable Service T ribuﬁal Khyber
pakhtunkhwa in Service Appeal No. 257/2016, dated 04-09-2018, received in this office vide
v CPO Peshawar Memo: No. 3041/Legal, dated 05-10-2018, the dismissed Head Constable was re-
instated in service for the purpose of Denove Departméntal Enquiry. As such he was issued a
charge sheet and statements of allegations vide this office No. 90/PA, dated 29-10-2018 and sP

(Investigation) Swat was appointed as Enquiry Officer to conduct a regular enquiry against the

re-instated Head Constable. The Enquiry Officer submitted his findings and recommesnded that

the iicad Constable be re-instated in service with all backs benefits because the case could not be

. proved in the court against the delinquent Head Constable who was subscquently declarcd as

accused in the same case. _
The Head Constable was called in Orderly Room and heard in person. The

case tile was minutely perused and the delinquent officer was thoroughly interviewed which

unfolded the whole incident. Therefore, the undersigned did not agree with the recommendation

ot the Enquiry Officer as he had not applied his judicial mind. Consequently, all concerned in the

ol
case were called. They were heard in person, thoroughly interrogated, cross examined and their

statements were recorded.
The undersigned came to the conclusion that a plot was hatched by Head

Constable Hameed Ullah No. 1564 with one Mr. Jehangir, the brother in law of the original ‘

accused Mushtaq due to strained family relationship between the latter two. The Head Constable
{urther hired Constable Arif No. 2683 and Constable Gul Shah No. 2()1/Ex—servicemzm on

payment and provided them a wooden crate containing 900 gm charas, 01 hand grenade, 1.2kg

explosives, 16 tuses and 01 pistol 30 bore. Later on he informed the SHO of Police Station

Kainju to arrest the accused. Interestingly, Mr. Habib Ur Rahman and Nisar Khan who were

shown as witnesses against original accused Mushtaq in the case were pre-planned as the enquiry

revealed that the former was first cousin of Head Constable Hameed Ullah No. 1564 while the

latter was a close friend of FC Arif. Moreover, they both admitted in front of the undersigred

—————

et




s )

il they had ,n‘qknowledgé of the incident but were told by HC Haiﬁeed U]léh No. 1564 and FC
Arif to depose agaiﬁst Mushtaq. Moreover, when Hameed Ullah, Arif and Gul Sher were

llaned in this case after being_ declared as '_accﬁseds, the 10 rha]iﬁdely_did not change the

arlier witnesses (Habib—ur-Rahmah and Nisar) and as such both of them resiled in the court
_ tonr their testimony against Hameed Ullah etc. ‘ _

! This whole case is a classic example of‘ abuse of Police u‘rﬁform and-
treme violation of code of conduct for a Police Officer. Implicating an innocent individual in a

heinous case by Poliée.Ofﬁcers in connivance of his relatives to teach him a Iésson due t.o' his

A't“am‘ily issues is not only ignoble but also inhuman. His conduct is abhorable and detrimental to

discipline. He could not be re-instated in service. Hence, in exercise of the powers vested in the

/uhdcrsigned un_d& Rules 2 (iii)' of Police Disciplinary Rules — 1975, I Syed Ashfaq Anwar, PSP,

. District Police Officer, Swat being cdm'peténtf authority, am &;nstrained to again award him

“ major punishment of dismissal from service.

Order announced.

/

: Swat
O.B. No. _O_/
A))Etled“: 44 - é>/' Q@/fj)
\ A Copy to:- - : P
1 Deputy Inspec_fot’General of Police (Internal Acc ntabilitj))with re_ferené

CPO Peshawar letter No. 1357/E&], dated 17-10-
2. 'Establishment Clerk
oSl

For necessary action, please.

018 please.

(%]

District Police O

S
Sy

9

District Police Officer






S REGIONAL POLICE OFFICER,
' ATSAIDU SHARIF SW AT.
Ph nedf- 9“4018! _§§3 & Fax No, 8945- 9240}29

B
L Email: di hrlakandiyahoo.catt
o ___,__-3——-——”‘ : 1 paf100.cr1E

lah Ne.

ORDER: ‘ ,
This order will dispose of appeols of Ex-Head Constable Famidul

H()'U"G"G Comhblc 'md l:.vConctable Arif No. 2683 for rems;.nemcnt in service.

Ccn:tlnb\e Arif No. 2681 in connivance with Bx-

T i Brlcf facts of the case are thai Ex-
No. 10 |/Ex-Serviceman placed 01 Hand

1ah No. 1564 and Constable Gul th-
tare and 900 }:m charas in

d through loc:i\ Police of

I;Tcad Conshb\e tfameed LY
" Qrenade; 1.2 kg e\pio':\\e,:.

! :i . . o Kaki Khan tfo Mashkw
| . dated 20103/2015 uls ’i-\:\pIQ-BCN§ Al S-AN‘M -pPCPS kanju‘was thus re
onducied against the dclinquent officers i.e. S Muhammad Sira] the then SHO
PS Kanjo (now at District Shangi), Head Constables H-mudull-]ah No. 1564, Constable Arif Na. 2683 and
it was proved that they implicated an innoce en in a fike case. Subsequently Fead Constables |
'H'fﬂ*.idUlhh 'No" 1564 and Constable Axif Ne. \vice vide DPO Swal. officc

OB Ne. 216 dated 2‘%11"/"015 and St Muhammad Siraj was aw
b}' three stages vide DPO Swat officc OB Mo, 2! 6 dated 23/12/2 0\5

16 fuses. Y pistel 30 the Car of one namely 'iush\z\q

nal :md gat him arresie pS Kaniu, A vase FIR No. 33

alkterad against him, Smelling

foul, a regular enquiry was €

nt cit

2683 were d\sml\swd from s¢
nrded the punishment of reduction in pay

L,a\cr on Head Conbtublm Hﬂmldu“.’ih ‘~lo 1564 zmd Congtlable Apif No. 2683 filed

e Service Tribunal. Khyber P:&\\htuukh\v\ Peshawor. n-compliance nf.

is in the courl of Honorabl
al N

Hanorable Service Tribunal Khyber Pakhit
g18 of HC Haniduliah Ne! 1564

appea
Judgments of the

" 2572016, dated 0410972

e 0470922018 of Constable Arif No. =
l Denovo Depaﬂmental Enquiry.
¢ submitted his findings and recommended that botl th
not be proved in fhe Churt

u-lkhw'\ Pechawar in Service Appe

and Gervice Appeal i, 4902016 dated

2683 bath the dismissed ofﬁucrﬂ were reinstated i service for the

\iumosc of SP Investigation Swhl was appomlru as enquity offieer. The
enquiry office ¢ officers b reinstated in sery ice with
all back benefits because the casc.could
ared as accused in the s
ase file was minutety pérused ang the

he DPO Swal did not agree with

against the delinguent officials who

aime case. Both thelofficers wWere catled in Orderly Room by

were subsequently decl

pDPO Swat and heard in person. The ¢
rvicwed which unfolded

delincuent officers W=i€

the whole mc1dcnt Ther fore, t

thoroughly inte
L‘ldlcnl mind. Conseguantly all concerned .

the recommendation of the enquiry officer as he did not appiy his
in the case were called, They werg heard in person. lhorou;__h\y\ intervogated. cross

recorded. The DPQ, Swet same to the conr\uLmn that o piat was hatched by Hond
aw of original accused Mushtag due

C\J\T\lnl.d .md thair

statements were

Constable T—hmaed Jliah No. 1564 with cne M. Jehangit btothcr\m \

to strained famity relationship between the latter twvo. The He \d C(‘I\'sl'lbh.
0. 2683 and Constable Gul Shak No. . ..()UE‘(-SclMcL.mnn on p.wmu\l

2 wooden crate containing 900 em charas, 01 hand wrenade, 1.2 1-.]g explngives. 16 fuses and 01 pistol 30
hore. Later on, Head Canstable Hamecd Ullah informed the SHO Nuhammad Siraj of Palice S

. 1o arrest the accised. Lilercstingly, Mr. Habib M oas wilness
against oF iginal : accused Mushtag 1q the case were pre-pis
oustable Hamecd Ullah No. 1564 while ifle later was a close Frien

Q. Swal that tht. had no knowledge of the incident b
C Arifto dup%e\agamﬁ Mushtaq. Muoréoves

Hamid Yllah furlher hired

‘Con_st:\iﬂe Arf N and providmd them

-ation Kanju

Ur Rahman and \lu:ar [ han who were show

{anned as thc enquiry revealed that the forme
d of FC Ari

| first cousin of Head €
| ' "’l Morcaver, they both admitted in front of the OP
were told by HC Homeed Ullah No. 1564 and F

Har;weud Ullah, FC Anif and FC Gul Sher were cha
dely did not charge the &

i the Court from theif testimony agaipst Arif cte.

Vlaned in this chse after being declared as

Investigation Officer malafi rier witness, (Habib {jr Rahman and Nisar) and a3

auch both' of thcm ruo\cd i

SO

\ ot d coant

f WS

when HC

accused, the

= The whale casc is classic



Implicaiing an'innocent individual in a heinaus case by Police ()

teach him a (esson due to his family issues-is not only ignoble

~asmple of abuse of Police Uniform and extreme violation of code of conduet for

PR

—re

a Police Qfftcers.
fficers in connivance with his relatjves to

but also inhuman. Their conduct is abhor-

able and detrimeatal 10 discipline. They could not be re-instated in service. Hence, they both ie Head
Canstable Hamidullah No. 1564 and Constable Arif No. 2632 ware agdin dismissed from service vide DPO,

Swat office OB No. 01 dated DllO]'IEOIQ._The allegations leveled in the Depurtmental appeals are baseless.

and vogue in nature. All the opportunities of self defenss and

hearing were provided to the delingugnt’

officers but they failed to stratify the DPQ), Swat regarding the sprious alicgations.

Both, Ex-Head Constable Hamidullah No. 1564/2626 and Constable ArifNo. 2633

‘were calicd in ‘Orderly Room ‘by the undersigned and their ¢

ase was thoroughly perused. To further

scrutinize the case, SP Investigation Swal and Addl: SP Swat were nominated to conducl denove enquiry

i the matter and submit findings report vide this office orde

cnquiry officer after conducting proper denovo enquiry into the 1}

r'No. 3932-84/E, dated 27/03/2019, The

1atier submitred his finding repert vide SP

Imcstuz.:llun Swat Memo: Ne. 3440/C-Cell, dated 15/05/2019 \vherem he recommende,d that though the

charges agzinst both the officers i.e Ex-Head Constables Hamidu|

lgh No, 1564/2626 and Ex-Constable At

Mo. 2683 could not be proved in the court and they were acquitted but they i.e SI Mulammad Siraj, Head

Constable Hamidullah No. 13564/2626 and Constable Arif No
-repistration of fake case vide FIR No. 383 dated 20/08/201 5 u/s 54
Districr Swal. Therefore, T the Uridersigned ubhold the order passs

2683 are wholly solely responsible Tor
Exp/9-BCNSA/1S-AA34-I'PC PS Kanju.

od by DPO Swat whercin he h:m tlLSmISCLLE

Head Constable Hamidullah NnTSG&/"G"G and Cons{able' Anif

hercby rejected. Morcover, the punishment of reduction in pay b

No. 2683 ftom scrvice. Their ﬂppuﬂb are

%-_—‘ﬁ_,_ -
v threc (3) stages awarded by DPO Swa

vide OB No., 216 dated 23/12/2015 to S1 Muhammad Siraj is her

cby converted into dismissal from service

S
with tmimediate effeet as the delinquent officers are equally res

2onsible for such illegal net as proved in
_denove enguITy T

,

Y nvestigation Swat.

Order announced.

. 4LD), PSP

Reginat Police ( lTu:r,
/dCL'alaknud at Saidy b#‘ard Swat
hﬂﬁ‘-""\ﬂql

6572 -75 &
pated_(Y~06b o,

Oﬁ/&/"’- 78 .
/7813

< in

-Worthy ~[nspecmr General of Police, Khyber Pakhtunkhwa Peshawar with
reference to AIG/ Complaint & Enquiry] CPO Peshawar Memo: No. 16"57/E.S_I
dated 10/12/2018. Mo 5750/C-Cell dated 27/12/2018 {addressed to DPO Swat) and
No. 325/C-Cell dated 18/01/2019 (addres«]ed w DPO Shangla)

District Police Officer, Swat for informa

RS

%mn and necessary action with reference
to his office Memo: No. [033/Legal, dafed 21/01/2019 and No. 3411/E, dated

26/02/2019. Service Rolls and Fauji Missals of Ex-Head Constable Hamiduliah
No. 15642626 and Ex- Constable Arif No. 2683 containing complete enquiry files

ave returned herewith for record in your offfice.

3. 8P I[nvestigation Swat with reh.rence to his office Memo: No. 3440/C.Ce~l!, daled
15/0572019. ' '

4. District Police Officer Shangla for informalion and necossany action:
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

. S, A.No. 930 /2019

Hameed Ullah Versus D.P.O & Another

"REPLICATION

Résgectfully Sheweth,
Preliminary Objections:

~All the 07 preliminary objections are illega! and incorrect.

No reason in support of the same is ever given as to why the
apqeal is barred by law and limitation, appellant has no cause of -
action and locus standi, necessary parties are not impleaded, he
" has not come to the hon ble Tribunal with clean hands, the del‘_ai
Is not-maintainable, concealment of material facts and not filing of

departmental appeal within time.

ON FACTS

1-4. These paras of the appeal are not replied by the resp'ondents and

the same were termed to record of service.

5. Not éorrect. The para of the appeal is correct regarding
submission of reply to the Charge Sheet, denyihg the allegations
and no one deposed against. appeilant as for as stan‘c}ard of
satisfaction is concerned, law -has not made any standérd for
satisfaction, despite the fact that Inquiry Officer reported the
- matter in categorical manner fhat none of the charge was proved
against\appeilant. He was found innocent and recommended for
reinstatement in service with all back benefits.

6. As above. And when the Inquiry Officer exonerated appellant from
the baseless charges, then the "authority was legally bound to
relnstate him in service with all back benefits.




. Not correct. The para of the appeal is correct. This para was not

replied by the respondents in accordance with the para of appeal,
wherein AIG Complaint & Enquiry Peshawar directed R. No. 03 to
follow the recommendation of Investigation Officer in letter and

spirit under intimation to his office.

. Totally false and absolutely incorrect as and when éuthority

deviates from the recommendation of Inquiry Officer then in such
situation the authority was legally bound to serve appellant with
Show Cause Notice by giving reasons of deviation but in the case

in hand, the law was not followed in letter and spirit.

- -When appellant was acquitted from the baseless charges on
any ground on the same allegation leveled against him in the
Charge Sheet etc, then there was no need, under the law, to

again dismiss him from service. .

. Needs no comments. Order of R. No. 02 is in total disregard of law

and rules.

GROUNDS:

. Not correct. The para of thé reply is without proof.

. Admitted correct by the respondents regarding militancy in the

area, burning his house due to service in Police Department.

(Copy of FIR as annex “"R")

. Admitted correct by the respondents regarding exoneration of

appellant from the baseless charges and recommendations for
reinstatement in service with all back benefits by the Inquiry
Officer. Rest of the para is incorrect. Such version ‘should have

been brought before the IO which was not relied upon by him.

. Not correct. The position has been explained the preceding para

regarding deviation from law and rules.

. Not correct. The competent authority failed to ad-hear to law as

stated in the preceding paras. The charges were dis-proved in the
enquiry proceeding. The malafide of the authority is quite

apparent from his action as the Inquiry Officer exonerated him



3

from the charges, then what was the ground with the authority to
punish him for nothing.” -~ . -

f. Not correct. Appellant was exonerated from the baseless charges
in criminal as well as. in departmental proceedings as is evident
from the éame. ‘No mis-act was ever done by the appellant in the
matter. (Copy as annex “"R/1") |

It is, therefore, most humbly prayed that the appeal be
arccepted as prayed for.

7
, —
Appellant .

Through '
° L—J@(M« el

A Saadullah Khan Marwat
Dated:j¥-12-2019 . - Advocate,

AFFIDAVIT

I, Hémeed Ullah, appellant do hereby solemnly affirm and declare
_ that contents of the Appeal & replication are true and correct to the_

best of my knowledge and belief while that of reply of respondents are
illegal and incorrect. ‘

I reaffirm the same on oath once again to be true and correct as

per the available record.
M

DEPONENT

T T —————tagy_ W ,t“"
B T e T epe———
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"PHO Case No; 01/PHO of 2016
- Date of Insnjt;uti'qn; PR . 2-02:2016 E
- Date of Decision: " " S "‘_‘_-27'-0&32._0‘1'&:; gt

. The State . VR E I S

...................
el L

| VERSUS |

Hamidullap ‘aged about 33/34 ycar.s‘ .S/oj Khan Zada
Matta, Te}‘]siI‘Mat{'a, District

Swat

...........................

R/o Sakhra
(Accused on bail)

SN

: P S i - _
B S , Mr. Ahmad Zely Spyp, APP for the Staze |
¢ i %, r.Sajjad Anwar Advocate for accused Hamidyjap, |
a - G‘E;T \P . | - :
¢ ' %:‘;? bl "'—':‘ \% .

NS JUDGMENT. .
S=SL2OMENT:
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Doots of the said Moiorulr “Wken they wa_mhcd‘ne:u‘ Kmxju :

~ Chowk, both the uCC[lde namefy Arif ang (ru Shah ﬂu oif

ﬁom th(‘ Motou.-h on thc pu.tuxl for dxmkmg) walu‘, but i‘hey'

did not lum back thus smd app]e oarlon bcmg suspecied was

' chcd\ul 1hlouz,h BDS by SIIdJ SIIO and fouud thuem somc

' muul dpp!es one hand gr cuadu onc ehoppmg, bag uom.mnng

: cxp[osuc I]]dlclld[ orie safely Iusc wm, 16 fept, onc 30 b{m

S 'plstol almu, wnlh magdnm. Lon{cumnz., 7 live mund., and foux

pd(J\c(S clulas wughum lolai 00 gt

ams Imlmﬂy mulasa!]a

}t){l wI/l was drafted and scnt to’ Polwe Station for rcglslmlmn‘

~of case dozxnnsl driver Mushtdq Abmad ang clanCSﬂl(‘ zuudc»/ -

narcotics \ms secured vide rccovcry memo ExPwi/2, Muoh[aq T

Ahl]ldd thoug,h

drmyn,d as accusul n the FIR, bul on thc same_

da.y,"he was re

leased on baxl afler fi ummhmg bai] bonds to thc'

bduafactlun of SHO ps§ Kanju .Suaj Khan, who was fater on,

suspendcd in the instant case. On _24-08-”

Statement of .one I-Iabib-ur-Rclunén-' U/S 164 Crre,

accused

~facing (cial ncuncly Hmmdullah Arif ang Gul bhah were

HOI]]lllal('b nruxscd and aucsted vide arrest cmd I:;wa 7/4.

Accused Lhungu was nonnnatcd in the statement of Muuhlaq‘

Alunad Taxi Duvcr rcoordcd U/S 164 Cr PC on

31-08-2015

and” dssu,md lhe 1ol¢, of abau‘mcm and facilitation of co-

accused with the ; mlenhcn to mvolvc lum in f’ib uf:lccl case and

planted ; mcmmnatmg dl'uclcs against him on dC”Ollnt of his

family disg.sz:-‘ie,' bc-:ing s brother-ip- law. The SHO cencemed

without sec!

: mg permission from the competent court- regarding ‘

(hschar[,e Gl accuscd Mushlaq Ahmad irom whom active

Z[Page
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< : : possesswn ehars pnslol Hd.lld Grenade and exploswe materials

were recovered placed hxs name in cplumn No 2 of challan,‘

bemg muocem

' 3 Aﬁcr 1cglst1auon of case and completlon of requxblte and

necessary mvesugatlon comp]ele challzm agamst accused

facmg trml Was. subnutted on 25-01 -201 6

ERRE )

4 On 02 02-2016 after recexpt of challa.n, accuscd was
summoned and aﬁer complxance of prows;on of sectxon 265-C

Cx l’C he was chzn ge shceled by my learm.d prcdeccssor on

15 02—2016 U/S 4 PHO 10 whxch he pleaded not guilty and
clauaed trial, wluch commenced It is pelmlent to pomt out

sep.srate challan in respect of Explosive maten..l, pxstol and

,'—-\j conuab'md also submllted in connected trial, wh1ch is also
Pl ' L adjuhcated through separate case file.
. , \ R .
&.N; § 5. Pros ,e«.uuon in order 1o prove charge against the accused,
ke - A \
o e pwduecd and examined 10 witnesses, out oi‘ total 39 witnesses
| e 30 R
L 7t:§ as per calmldcr/challan fonn : S
SR '
it VO N "
v U

6. A bricf gi_st{ of the prosecution's evidence led in trial is as under;

Pw-1: Mohammad Siraj * Khan SHO, is
o c‘omplainanf and star witness of the instantAcas.e,
* who on 28-03-2016 and 03-01-2017 reiterated the
story as narrated by him in FIR. He drafted
;mu'rasalla ExPw1/1. He took into posee'ésion the
" planting recovery. cf carton containing one hand'
" grenade, explosive material 1180 grams md one

. safety fuse wire 16 feet and the Motorczu fmm

3|Page




. which’ lhe Sdld recovery was effected was taken

' mto possessnon vide 1ecove1y mcmo Ewa1/2

.-.'Pw-2' Mushmaf Khan SHO/CIO conducted
_ pamal mvesugatlon m ihe mslant case He on tbe .
L pomial:on of complamant/SHO Slraj Khan
. prepared site plan Ewa2/1 He vxde apphcathJl o
~‘_-’Ewa2/2 obtamed oplmon 1egard1ng P1stol and :
T uuludges 30 boae He vndc applicalxon Ewa?.r‘S cL

W requcsted for CDR in respe.ct of robile numberx
| IIe vide” rccovery memo Ewa2/4 1001\ mto
posscssmn USB - contmmng recordmg CCTY
_ 'camcra On- the pomtatlon of Mushtaq prg,pared

51tc plan- ExPw2/5. He' durmg the procecdmgs‘

dnwn pictures ExPw2/6 to ExPw2/10 and placed
on file.

Pw»"% Rahim Kbhan SHO, submitted challan

:E\PW3/ 1 against accused faung tnal

. Pw-4: Asghar Ali Constable No.2376, stated that
on 23-08-2015 one Nisar S/0 Anwm-ul Haq R/o
Town.slnp handed over him Rs.2000/- 1o g,we iqt 1o
Consl'tble Arif, whach he took from him as loan,

“and produced to LO..

I’w-—S Mohammad Naseer—ud-l)m Constablc

“Ne. 2832, is marginal witness to the recovery

’mcmo vnde which 1.0 took mto possessxon-

"?'Bnt,fcase on the pointation of accused Hameed
“lly '1 n Pohce Post Ningolai, °°nmng one
3 pad\et Chars we1ghmg 1000 gm, one caﬂudge 30
bo.e, one hquor bottle 12 hter Iron Nauonal
:3"C1t izen Watch one hair brush, on bottle spray,‘

E two Police’ Cdps one white Shalwar and Bdnydn

' _ pnc bottle Augmentin tablets, X-Ray, X-3 Mobile,

" “License of Pistol 30 bore etc.

4| Page
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-

. Pw—6 Amjsd Ghmor MASI on receipt of

murasalla from Mohammad” Slraj SHO through ol
nstable Ismall he chalked out FIR LxPA He is - )
Valso margmal wuness ‘to the recovery mcmo B |
S Exl’wG/I vxde whlch REON took1 mto possessxon ' 1
I '.:'l'cGOLdlng of : CCTV Camera m USB Hg . '
- i dlspatched samples v1de recelpt rahdauNo 385/21 e ‘
- dated  20-08-2015 " through: cpnstable Jawad ‘
. ;""‘alongwnh other documents to FSL for analysns
Yo and’ smuhrly, sent. exploswe mateual ‘chars and L
* liquor vide- Teceipt rahdati No395/21, 396/2]
dated 28- 08-2015 to FSL thxoug,h Head Conslablc
- V'fbhuh Raz.a, wherem exploswe mdtenal 1180 ’
gmms and safety fuse were not 1ccelved m I“SL

' laboratory and retumed the same to Ium

“Pw-Ts Mohan‘mad Khaliq ASI s mzugmal
witness .to pomtatlon memo, vide which accused

g Ha‘necd ullah pomted out his briefcase to 1O

contzumng one packet Chars weighing 1000 gm,

“onc liquor bottle 1/2 hter, Iron National, Citizen

W atch, License of Pistol 30 bore etc. *

“.pw-8: Fazal Wahab CIO, conducted
mvesugatxon in the instant case. He on 23- 08-2015
coilccted information regarding driver Habib-ur-

Rmman of Motorcar No.239LEA XLI and vide
'E{ pallcatxon EwaS/ 1 recorded his statemem U/s

164 Cr.PC. He took into possession copy of CNIC

wof accused Arf vide recovery muno ExPw8/2,

| % p,oduccd to him by Yasir and was s!ax, pcd thh
" : ~ ' - ‘ ‘ % Shahdaab Customer Service/Easy Palba ou it. Hc
E Y arrcsted accused Arif and Gul Shah and issued-
i B o . l1cu arrest card ExPwg/4. He v1de 1ccovery memo
E\Pw8/5 took into possession one Q- -mobile and

.......

Pcstow watch of golden color from accused




e e e : o reves

ILumdullah and vao 40 mobﬂc set from aucused
Anf and mobxle Q He vide su.rely bond. Lxl‘w8/6 :
bounclcd Mukhlm Almad 0 produce Motorca;f.‘
Mﬂ%MﬁAmmmMymmnwwmmma
. over, lhe same’ to onc Hablb m-Rchman H(, wdci
i ;.‘apphcauon E\Pw8/8 oblamed lwo days pohcc..
“custody i f-lVOLu of accuscd Ha:mdullah Arif and' '

- Gul bhah Hc on thc pomtalmn 0[’ witness IIabzb- :'

ol -’m'-Rehmm:, prepared sxle plan Ewa8/9 wherein -
. “carton - of apple given: by a(.cused demdullah '
..comammg the allq,od rccovelcd exploswe |
matm.al and chars ectc was put and’ on his |
dnecl:ons handed over the same at Kashif l“llhng

: ASlatlon to dccused Axif. He vide TECOVery memo

- ExPw8/10 took into  possession Rs.2000, produced

‘ to him by Asghar Ali, which was given to him by
" one Nisar to-give the same to accused Aif, e
also took /inlo possession Rs. 15470/-, sent by
accused [Iafmdullah through Easy paisa. He vide'
appllc.ruon ExPw8/12" received report regarding
recbvcnjzd Hand Grenade and later on, obtained
opiﬁion from Abdul Jabbar Armourer. e vide |
upplic:ﬁi_on ExPw8/13  rocorded statements  of
witnesses u/s 164'Cr PC. He on the pointation of
Mohar »mad Khahq Incharge Police Post ngolal
pncpan,l skclch ExPw8/14. Vide pointation memo
EXPWOII6 accuscd pointed out the place where
they'

offencc whcae they got case property carton ﬁ om

t}dc \,onsultatmn for the commission of

_ Pohcc Post N.ngo}al and where accused
Harmdu lah brought carton of apoie from Police
Post Nn.golal and put in boots of the Motorcar. He
videw arphcatlon ExPw8/17 took mto POSSeSSion
1000gta chzus and 1/2 liter hquor recovered from

briefcase of accused Hamidullah. He produced

- ~ 6|Page
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.3cousud Anf and Gul Shah vide applicittioh
, Lwa8/18 bcforc oompctont Gourt for 1ecordmg
: ﬂlCll' statcmcnls u/s 164/364 Cr.PC. lIe vxde
’w§>119 obtamed one- day pohce o

B apphcatlon Exl
custody Ile v1dc apphcatmn Bwa8/20 got

L pmmssxon ﬁom court to dlsposc off thc appl;: He-
y - memo hxl’w8)21 took into

R posScssaon gatmems of: accused Anf pmduc»d by
Ho vide - apphcanon Ewa8122

' vxdc ' rccover

© 0 hise brother
d accuscd Hanudullah ‘before. compctent '

g -~_'5f produu,
but hc was

.‘ court for: obtalmng ‘his pohce custody,
remanded to ]udlclal lock-up He vide
Pw8/23 & L‘wa8l24 .»ent sample ﬁom thv

hquor and exploswe to I‘ol

apphumon

recovcrcd chars,

uié‘g)ff" * ‘1;‘&\
| nstable Shah Raza: Vide apphca‘uon

tluough co
Ex[’w8/25 recorded statement of Mushtaq Ahmad :

u/s 164 .Cr PC. He vide parwana Ewa8/26
d accused Jehangir m the present case

't }i’mm‘mate
plication Ewa8/27 requested for

and v1dc ap
w*urrant U/S 204 Cr.PC against him E}.Pw8/28 He
apphcatlon ExPw8/30 requested for

, pn,clamatlon notice y/s 87 Cr.PC in respt,ct of
gir, which is Ewa8/31 He vide

"'Vidc

accused Jehan

' apphatlon ExPw8/32 recorded statement of PW

al U/S 164 CrPC. He vide parwma

i Shah Fais
Ewa8/33 nade addition of section 9-C instead of

9- ) He ‘during investigation diawn plclules

® EYPWSI34 to ExPw8/39 and on. completlon of
handed over the case file to Rehmat _

. 1nvcst1gal10n,
"“i Ali Khan SHO.

CPw-9: A;ab ‘Khan Constable No 1525 stated that

B hc spent” one . month m tent thh accused

H'umdullah On 17-08-2015, he came back from
o clectxon ‘duty to Police Post Ningolai. Ont
18-08-2015 when he was gomg to home on'

e —____ e aa 7 ]P N g 4




vacahon accused Ilamldullah was prebcnt on

duty, howcver when he came back, aucused

‘ Ilamldullah wa.s transferred. He Iurlher slat@d that
he had not rccorded any. statcmcnt in coml but.
o whm confrontcd with l’m. st.alemcnt recordud U/S
: ) 164 Cl PC on 26-08-’7015 he demed his sig,nalms.
" _,on 11 50 on the rcquast of APP for Lhc Stah., Un: ‘

T Pw was de(,lal cd hosul(, w1tm,ss

col I’w 10 Nasun Dalx Constablc No.516 is Ga‘w‘. |
: chper/(iuard of Police Post ngolzu slatcd that-

. pcoplc used to bring and take out thcu Iubg,age
but he never mqun:ed the same who was declared

‘ hostllc witness on the requcst of Prosecutor.”

N, -

~

Pw-d Shah Raza Constablc No. 1188, took
samplc of three parccls alongwuh reccnpt rahdari
to Ft;L and he is marginal witness to the recovcry.
memo vide which copy of CNIC of ‘accused Arif,
“f‘jroduccd by Yasir of Shahdaab Customer Service.

year with considerable lchgtll and lingering on unnecessarily,
on 26-02-2018, at thé closuye of prosecﬁtion‘&-.evidence,
statements of accused recorded . U/S 342 Cr PC, wuereby,
;
accused facmg trial plofessed innocence and denied e
prosccutlons all"gauons "Accused d1d not opt to’ lead any '

evidence in his clasfcllse nox appeared as their‘own witnesses in

tertns of section 340(2) Cr.PC.

Arguments heard. Récqrd‘pcmsed.

The prosecution story is that on the relevant day Mohammad

Siraj Khan SHO along with other Police personnél were present

8]Pag.é‘
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at Kamu Chowk at 8 dxstance of one furlong from pohce stanon

Kanju and al about 15 10 hours mlerceptcd Motor Car
' :(thagal) bc;umg, I{eglstlahon No: 3994/PSKKSN pa.lked on

_m.,un road wluch causcd hmchance m tra[ﬁc, dllvcr Mushmq

'-'-‘:‘..:-'..Alundd S/o Kalu Khan R/o Mashkomm j'K.bwaza Khela on

' fcursory mterrogatxon dlsclosed that hc 1s tam dnver and at
; ” \\ dbout 1500 hours two unknown persons, howwer fuunshcd S
= thelr sahcnt facml dcscnphou, bookcd ]ns taxx Cax f01 Saldu .
.Shanf IIospltAl dnd at Kanju Chowk both of them get down and B

- did not tum bac}. Durmg course of Molor Car search one I—Iand

i /'\
el a\“‘ '
) ifag, Grenade, cprOswe substancc and chars we1g111ng 900 un was

rccovcrcd from the lukgage compartmenl of Taxi Lar " After
‘ scpamtlon of samples and sealing process, lccovelj memo
Ex.PW-1/2 was plcpared qua recovcled conlraband and other
materials in qucstlon The above-named accuscd Dl iver was

ancsted hcmg mvolved in the crime, who stdted that the

fw/{/ -

conlraband etc was thc ownershlp of .salcl two persous who
made thei escape good from the-crimc.scene. Later on accused

\ facinig trial was arrayed in the instant case.

10. In this paniculm"- and }éniquc case, the local Police/1.O of case
 from the very -bcgiriﬁiﬂg introduced three set of accused,
aitnbuted specxﬁc role to each set. Intcwstmgly, out.of 04
accused, threc of them namcly Auf No 2683, Gul Shah No.2 01—

X-Anny and I’ameed Ullah No.1564 -RCII are Police ofﬁcnls

whereas accuscd Jchanglr is the . bxother-m—law of Muslhaq

Ahmad. anunly, accused Anf and Gul Shah have been

o e e e - . - | : 5P - " e




dllnbutcd lOlt. uf planlm;, comrabfmd cxploswc substmlc»,
Platol elc in thc. Motorcar of Mmhtaq Ahmad whcu.as 4ccusx.d
.~[1mm..ed ulluh ha.s bem bookcd for faclhtatmg co-accusud

: namul above lo emopc Mushlaq _Ahmad at 1he behcs; and '

"';‘t': mshmt:c of uucuscd Jehangu‘ wnth ; whom drNcr Mushtqq

' Ahmdd have fanmly dlspute Besudes ab0ve slated a]le;pauons, a
l’W-lO F dZdl Wahab CIO recovercd one Bnefcase contalmug
1000 gm chms, 1/2 ltter llquor, one lxve c«umdgc and otl:cr

ostcnsxble arlu,les f.lc thercfore accused I-Imnecd Ul]ah in the

present case hés; been further booked for I‘GCOVCI')’ of I _{2 Ll_l;cr '

liquor. — - ‘ % .
11. Befbre disduss'sng the prosccﬁtion cvidencc ]i'roduced“during the
trial ploceedm 15, it is important to point out that on the sanie
N very day of"incident Pwl Mohammad Siraj Khan the then SHO
\\\ of Police Station Kanju on his own éccord without seeking
, pennissioﬁi;»fro['n the 'competét/lt court,- 'éuﬁerior dfficers oii

prosecutwn anch released Mushtaq Ahmad on bail after .

furnishing ‘baii bonds to lus satisfaction and thereafier placed

his name in column N0:02 of Challan and recommendcd his
| case for dlscimrgc by exculpatm5 1 from the hemous crime. Ahcx
subnussmn of challan for tual ploceedmbs my learned

: p1edecessm m~0fﬁcc on 15. 02 2016 Chaugc sheeted accused

facing tnal aﬁer compllance plovxsmn ot section 265-C
CrP.C. The .,tory of prosecuuon to the extent. of rccovexy of
contraband Chras etc from the Tax1 Car dnven by exonelatcd'

accused Mu htaq Ahamd has not been denied by Dr1ve1 :

10|Page
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Mushtaqa Ahqu aud recovery - of 172 hter lquOl‘ from the

W buefcase of accused Hameed ullah lymg in Pohce Post

- parl of cv1dcnw und shall only dlscus> 1he prosecutlon cvxdenue

' "falf;mg t‘maL B

_ru:ovcwd cmuuband and exploswc a11101es etc were managed/

. the foremost dlscussmn would be about their nommatlon in tlm

LS

. case. As ooservul above, -the exoncrated accused Mushtaq

given in the rIR/Murasﬂa ExPW. 1/1 It is also worth
mcntlonmg thal thc mVC:tlgatmg ofﬁcer who u.mlcd out
\ supplementary in vcstlgallon was requned to have arranged

ldcntlﬁcatlon arade of the accused in connected trial through

exonerated aCOUb"d Mushtaq Ahmau to have brought on record

~ some tangible evxdence agamst accuscd Arif and Gul Shah, but’

no such effort on the part of investigating officer is available on

 file. As suchit c;a'{i safely be held that except riomination of the.

accused facing trial without assigning specific role in the-

Murasila Ex.P: Wl Il no. evxdencc whatsoever is on record to
subsfanuate allcgatlons agamst them. PW:1 Mohammad S1raj

Khan SHO diring cross examination admitted said fact by not

. -Nmbolm lhercfore, I shall reham 10 make observatlons on thas'

='f‘.-'to thc cxu,nt 01 ullel,am)ns lcvclled dgaulst, presunl ‘u,cuscd

LAt tlns trlal the plosucullon is supposed to have proved that tln, .

planted by aucused facing tnal in mode and manner as: dllegcd :

by the prosecutlon by producmg their w1lnesscs In this 1egard

Ahaind at 1he tnne of his arrest disclosed that his Tax1 Car was -

booked by two. persons, the salient features ‘whereof already

“1ljPage
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- unued out 1denuﬁcatmn parade of accused Arif and Gui Shah
Sumlally PW-IO Invebllgatmg officer was also of 1he sdme
 stance nol conducted 1dent1ﬁcat10n parade of afmesaxd accused

'.So, m thls way lln. prosn,cunon thhheld besl pxcce of evxdenc&

T :::'by w1llﬁ111y 1gnormg mosl 1mportant mcnmmatmg aspecl of thc

| gase.

the ¢ase 1ecordcd statemcnt of onc Hablb-ur Rchman rcsxdcnt
of Matta Swat U/S 164 Cr P C, wherem he cxplamed the entm.
'suhcm{. of crime as-10 how the ‘story was staged as we]i as 11.>

mode and manner, but during trial procccdmg the prosgcutlogx

13. As pen prosecutmn durmg 111e coursc of mvcstlgatlon thc. 10 of .

AY

N _abandon this W by closing the ‘chapler of ii‘ni)ortaﬁf

———

circumstantial evidence against the accused facing trial. 10 of
the case aﬁer completlon of investigation, handed over the case

file to SHO for subnussmn of challan thhom bringing an)‘

lrlal as irue and correct. It was the duty of the mvesug,atmf,

in connected lrml durmg mvestlgatlon but by not domg so he

damaged-the‘-présecution case to the extent of allegatlons of

staiement during cross examination this PW admitted that there

is no previous history of the accused facing trial.

-

evidence on record to prove nommahon of 'Lhe accused.facmg '

officer to have wllected concrete evidence agamst thc accused :

facmg uml in cmmccted trial, supplcmcntary mvestigatxon was

e e i s a8 et

—— m_

planting contraband in the vehicle. After arrest of said accixsed .

camcd out by I’W-08 }'azal Wahab SI. and in his court -




The proéccxition also; Iiludc a fuﬁlc altemp_f_by brining on record
CC"lV u.cordm[, caplured/stmcd in USB by Pw- Conslable

) Il[an sccuxcd by PW 3 Musharaf l\han CIO/SHO who
-‘admmcd in Im, court slalcmont that‘"neﬂher Motorcar in

""_; qucsllon is- vmblc nor accused Anf and Gul Shah haw bcen

‘ shown step down fwm Motorcal, 50 tlus plecc of cvldcnw also

nol provod Rchancc 1s placed on reported Judgmc,n[ t:l‘u.d'- -

. Faheem VsThe State 2014 PCr.‘LJ Péshawa;- High Court 732.
(a) Explosive 'Substancos Act (XI'of 1908)-—

-----Ssl. 4 & 5-—-Ant1-Tcrronsm Act
' (XXV I of 1997), Evidence of C.C. TV recoulmb,

was neither clear nor compeiling, rather was

shrouded i mystery as to how the ldw-enforcmg
agencies had reached to accused through the
smlle?-.Nc»t a single circumstance had been proved

by the pros secution wherefrom inference regarding

guilt of aocuse;l could be drawn, as the evidence
fell far short of the prescribed standards---

: Proaecutwn version, was not in consonance with

the slate, nents of prosecution witnesses---Trial

Court’ was not justified to ignore ﬂ;e material
di_scrcpanciés and infirmities in the prosecution '
c?idcnce——-‘Convictioh and ‘sentence of accused .-
pcrsons wiere set asidc zod they were acquiited of
the char;,os levelled agamst them and were set at

liberty,in -xpumstances. .
(b) Cmm: al trlal--

----Eviden':fc---Circumstantial evidence-Conviction
could be based on circumstantial evidence,

provided the circumstances from which the

“13|Page




conclumon was drawn, were co gent reliable, fully

_ cstabhshed tmd were pointing towards the gu1lt of

uccused..._. c '.,-ﬁ,_.‘

'14.".80 for mvolvcmunt of accuscd Hameed Ullah and Jchauglr 1:.

::'co'n'cemcd admlttedly bolh the accused named 'above we:c also
- not named in the 1~IR and on the other hand the dcfencc plea is
tlml accubed facm;, trml IS mnocent and never mdu]g»d in thu -‘

‘ buqmebs of narcoln, Thc accuscd facmg tnal so named lalel 01\

i
‘\

N, Dyrd N
i, “m.,‘ Ao

during course. of mvestlgauon by Mushldq Ahmad and OthCL

PWs is not proved through cogent ewdence On tlus aspect
when the prosecu fion cv1dence is su'utlmzed it tr anspm,s that
l’uu Driver Mu htaq Ahmwd on whom behest the accused

e facing trial were arrayed as accused in the case, was not

knowing them carlier as - evidence from  the Murasila

| \ ExDPW 11, .

- ~,

o\ . |
\<~ g{“ \\‘\15. Perusal of FIR would reveal that instant case has *been
;: :\ ‘,\:‘x{\: , ' , registered dﬁer prchmnury mvcstlgauon, which is evident:froin
‘i ,; gg-'i the contents of murasﬂla Ewal/ 1 because after 1mpoundmg
. N ~ the vclncle at’ Kdﬂju Chowk it was taken to Police Stahon for

proper scarch anc’. mspecuon It is also apparenl i report that
the complamanl/} w~1 whﬁe takmg precautlonaly nieasures

h summoncd ‘BDS Squad “who secured"‘exploswc substance,

whic_:h suggest that the complamant be31de pxchmmary

” . investigation, 'also cnginecred case in a very clever manner by
s

assigning speclﬁc role to each accused, Pw- Ibrahim Shah HC

(BDS) in connected tnal of exploswe case, exammed Hand

v
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I "'~"Grcnade and cxplosivc ~substa.ncc, in his: _cross—examinati()n,
) admxtted that on bemg summoncd he came tp Police Station’

flsanju, whelc hc rccovc.:cd sajd arucles m ihc rare portzon of )

e Motorc;u‘ placcd m apple carton, therefore 1t can safcly bc hcld

‘ lhat bcfore 1cg1stratlon of case S'lld Pw- exammed matclm

1)1'1ch in Motor Car 'u the mstance of Pw- )

16 The- mosl mtelc%lmy, and-acentnc fca(-u.re of thc case is thaL».
ddmlltcdly “afler 1mpoundmenl of vclnclc .1t was parked 11‘1
I’ohcé Stauon Compound despite havmg placed danbc,;ons
exploswe matcnal and Hand Grenade and Pw—l/complamam
most irrcsponsiblc Police ofﬁcgr in a very informal manner

drafted murasila ExPwl/1 inside Police Station and sent to the

- ~. room of PW. 06 Amjad Ghafoor MASI Moharar of Police

Station through Pw- Conslable Ismacel, ‘rather he was supposed
\\\ to register FIR dmctly in the relevant register. Pw—l in hlS
N
\

cxammalmn—m chu.f did not disclose single cmrcumstancc of the

incident and %mply stated that he dlaﬁcd mumslla Ewal/ 1

and sent to Police Station ‘through Constable PW Isinacel..

Constable PW Imtlaz Ali in connectcd tual/cc.se wlnle-
questioned' in crossfexarnlllatlon admitted that BDS Sqqad
' rccovered criine amcles from the Motorcar,' while parked in
Police Statior.. He funher statcd that Motorcar was parked in

3

Pohcc Station: before his amval to Police Station, therefore, xL
_suggest {hat uns Pw “was not present alongw1th Pw-1 on the
spot. It is also evident on record that said incriminating artlcles

were neither rccoveted from thc dlrect or mdnrect possession of

i:lPage
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pomtatnou but the Jocal Bolice '

S uccuscd_fz‘tcmg trml nor m\ thclr
'int“roduced

-P.w« Mohammad . Siraj .SHO

. spccmcally

”'ucumst‘mlml evxdcnce agdmst accu:.ed whxch is albo tao" wef\k L

and tamtcd in nalurc. ln thls context prosecutxon durmg course '

of lnal procccdmgs wnlh utmost efforts made an attempt to_h

compcl 1hcxr oﬂ'u,ml wntnesses as wcu as’ prwate wltne:.ses to

make deposmon ugamst accused at any cost but aL thc samc :

tlme most of the prosecutlon wnnesses on thc rcquest Qf '

secuho.n

g
1’rosccutor wcrc dcclared as hostile Witncsses.-, lhe pro

_with able -aésiétngc of inconipelent and completely botcligr

ss madc unsuccessful fa’ugue to prove case - agamst-

witné

accuscd but none of PWS supported false story alleged by

some extent recorded their

Pw-1. Ail-"ithc PWs though 1o

statement, but during cross—examination, deviated from their

w Mushtaq Ahmad Taxi Driver of

exammation—iu-chief.' P

vehicle when {wut his ﬁppearmlcc before this court, introduced

his vexedness with his brothcr-m-hw Jehangir accused and also

explained the complele cpxsodc of mcxdem, but at Page No.2 of

his exmrﬁnation-m-cmef euher mtenuonally or obliging “

accused ommed to mention recovery of contraband (chars)

- o , from the app;e carton placed in the 'lcggage comparune_nt of hls

%
Motor Cm. Sald Pw during cross—exammanon furth'erv

at appxe caﬂon was no’f

introdgced«ch version by statmg th

removed~ fl om- Motoxcar till the arrest of accused 'md ’(hlS Pw -

also stated that accused Arxif gind Gul Shah \"erc arrested at

0_2':0'0 ﬂours at.night time, SO the story of prosecution regardmg

~
,_..A_b s
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. 1ccovcry of objectlonable and mcnmmati_ng articles from the

Molm Car is lnghly unplobable

7;1' So for role of qccuscd I{dmced ullah m the backgl ound of
. lllltl 1 slory 1s conccrned Pw lear m o:onnected mal who
; ~}11Var{ably dcmcd hx<; llalson/nexus wuh acwscd Hmaecd ullah.
Slmdal, Pw Mushtaq Ahmad (dnvcr) in lus exammatmu—m—
hlcf chalgcd accuaed Ilamecd ullah only bcmg? closu fncnd of
hus bmthcl-m-law Jehanglr and durmg -Cross c;‘umm;uoﬁ,
uncquivocall';.r and in clear wplds adrmtted that he 1s not in a
posmon to produce single iota of - e\';dence reguding- any
cousplratonal schcme for his implication. The most: strong and
conyincmg cwdcnce on the strength whercof, pms»cuhon laid
fouhdatnon of the case, is the  statement of Pw Habxb-ur-A
Rehman, wlio dum;g course of mvcstxgahon, got recorded his
sw.tement u/s 161, Cr.PC as well as U/S 164 Cr.PC, wherein he
explamed the gang of conspiratofs and their secrét plfm, but
surpnsm[,l y, the prosccution abandoned Pw Hablb -ur-Rehman
on the plea. of being won over and thereafter, did not make any
request for lns. deposumn, which is b1g blow to the proseculxou '
So for IL\/OVGFY of 1/2 L1ter l1q40r fxom the buefcﬂse of
accusgd H.ﬁniced Ullah vide recovery memo IX. PW 08/17 is
' conccrned PW- 7 Mohammad Khaliq ASI in his Cross
exammauc,n adrmtted that in his presence parcels wa; l.l‘l
preparcd by thc 10 of the case. Furthm admitted that so-called -
hquor was recovered from the place where 3/4 constables were
residing o it is proved on record thaf alleged place of fecovery

17 .I.P a z, e




was uot under ﬂle acuve and excluswe 'control “of z;_ccused

ILunecd Ulah PW-S Nasee-ud Din Constable is the secoﬁd

: nmu,mal wuness of recovexy memo ﬂuough wlnch 1ecovcw of ‘

loas.

- ‘lquOI‘ was ree ovetcd for the buefcaso of- aCcused Hamced

Ullah Durmg relevant days Sald PW was also posu,d ab '

:

. 111011arge of Pollce Post ngolm and durmg cross exarmnatlon

admiﬂed that on the derCthllS of DSP concerned hlS s1gn4tur» S

s
v i,

’ ‘ ,.J"yw SN
£ ! R PR was pul on the lecovcry memo in 1he pollce statlon and in hlb
LA ;J
Jf pwscuce no pmcd w1th respect of chals was prepaled 50 botlx

E ‘ ¥ . ; the afonesaxd PW: dcmul 1ecave1y of chars on the pomt(.uon of
accused Hameed Ullah.PW-08 Fazal Wahab CIO during cross
exammatlon adx .ulted “that duung relevcmt days '1ccu.,ed
Ihmecd Uldh wWas posted as Naib Court in the Court of Judlcxal
Magistrate (’1 Clla ‘) Matta and further admitted over writing on

so-called rccovery memo Ex. PW08/1_7 which i;; sufﬁeiei‘xt-

‘ pxoof of manipulation against accused.

\8 There is no. dem"l of the fact that accused I-lameed ullah was
servmg in Pohce Dcparhnent and during relevant days, as per
Pw-l/SHO/complamam aecnsed ) Hameed ullah was’
pelfonmng his. smvwc as Nalb (‘ourt with J udicial Maﬂ'istrate
Matta junschctlon Pw-3 Rahim Khan SHO in hlb court
statement admitlcd thet on account of best pcrformance,-'

A accused -H.ameed ojlah was a.warded commendation certi ﬁcate.
Further stlate&n hie hous¢ was. set ablaze by Taliban duﬁng

mouxgcncy ACCUoCd in his statement recorded U/S 342 Cr.PC ‘

also cxlublted cupy of FIR Ewal/l certificate "ExDw1/2,

T |‘Pa ge




apphoahon LwallS ':~ qté, which higliﬁghtpd his c‘fﬁciéx{jt_

‘ scrvxccs in Pohcc Department

the mstant case( was stagcd by co-

to mvolve Mushtaq

.‘"As per prosecuuon story,
Ahmad on

éccuscd Jchmigir' in _ordcr
: wmum of his Lumly dlspmc out Pw Muﬁhtaq Ahmad m
c(mnccted casu dutmg cwss—exanunatlon, mn clcar worda
adrmtted thal lhn, lelauons 0[‘ lus 31ster wuh accuscd Jchangtt 8
are. cordml Sm*tlaﬂy Pw- Kakl Khan (father of Mushtag
tc:gl"

Ahmad) and {dt xcr—m—law of ac»uscd Jehangxr in conm,c
trial, in .hlS cowt sta tement could not advance any s;rame‘_gl
relations of his .d.augl\ter with ’acpused Jehangi, rather admittéd
that form the wedlock .of spéuscs there are issues. Furthet
admitied that since thcre is no -strained relauons reported
‘ bct\;een the patlics, thercfoae not reglstered any case agains{
acpused Jehi-\ngir. It is also peltment to pomt out thfit most .
important m\d bone of | comcnnon of the case Was Mst Mchnaz .

‘\A wife of accused Jchzm
105G, tlus another crucial evidef

;,u, but she could not pxoduced by the :

fice not brought on

prosccutxon, hm

rccord.

uor is concemed admittedly,

pe; i in respect of liq

said:-liquqr was not recovered from the direct posscsm

accused facmg {rial and S1m11arly recovery of 1000 g,m chars is -

0. So, far FSL re
on. of

also not proved agamst accused Hameed Ullah Since, the
twosecuhon badly faxled to estabhsh its case ag’ainst accused, -
e, eifoi‘céaid 'opmiom which 1s also questionable ond

therefor
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Nis)

base -

alue not.-sufficient 10

. FSL ele, havm;, no cvxdcntxal v

" ‘_convii;tion of accum,d

A In vu:w of abovc dlscussnon thc prosecutmn faﬂed to bxmg on
glble w1dcnce to behcve tlmt thc recovelcd

rccord t.m
accusccl facmg tnal ag,amst

: conttaband had been plamed by

Mushtaq Ahmad thelcforc 1 do not hemtatc to comludc that
n ablc to plove ailcgauons .xgmmst

' 1’ the pmsecutlon ln.ns not bce
ht of duu\)t 10

/ thc accuscd facmg tudl Thus by cxtendmg benc

ameed - ullah 'he is ac

n batl, hmcc, hlS

accused facing trial H quntcd of lhu

charges lcvcled dgamst hlm Flle 1ccuscd iso

surcties are absolvcd ofthe liabilities of theu bail ‘bonds.

22. Case prope&y ?ic_!_kcpt dealt w1ﬂ1 as per law aﬂm the c*{pny

period of appoal/ revision.

signed to the Record Room after its necessary

93. File be cob

and compilation.

completion
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' Accuscd Hdmu,d lllldll on baxl alongthh wunsel plcsmt

A"I’Pﬂim the Statf also prcscm A1 L,umcnts heard. Record perused.
‘Vl(ll. my dctall d Judgmcnt of today, separate]y placcd on

stmg of u@ht (20) pagc,s, by exlendmg bcneﬁt of doubl

"o du:u';ul faun;, tna} llamced ullah he is acqmtted of the charges

]cvc]cd agdmsl lum Tlu, accu.sed Is on. ball hcnce has surcucs are

-absolvcd 01 thc llablhucs 01 thcn bail bonds e o
Case propcmy be lgﬁc;)t dgall with s per law afier the ‘ekpir)j

_ period of appeal/revision.

File be consigned to-the Recoi‘d"Roo’m after its hecésszuv

completion and compilation.

Ansigunced; _ W

27-04-2018 - MMZ KHA ALIL
- Additional Sessions Tudge/]udge
Specml Court, Kabal, Swat. -
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

nod LS T st pated 81 1 F 2020

To
The District Police Officer,
Government of Khyber Pakhtunkhwa,
Swat. ;
Subject: - JUDGMENT IN APPEAL NO. 930/2019, MR. HAMEED ULLAH & 1 OTHER.

lam directed to forward herewith a certified copy of Judgement dated
22.07.2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR«
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




