BEFORE THE KHYBE>R PAKHTUNKHWA_SERVICE TRIBUAL, PESHAWAR.

Appeal No. 898/2019

i

Date of Institution ..  05.07.2019

Date of Decision ... ~ 11.07.2019

Mr. Javed Khan, Sweeper (BPS-01) Category “D"” Hospital Katlang, ,Distri.ct»

'_Mardan.

. (Appellant)

VERSUS

The Director General Health Services, Khyber Pakhtunkhwa Peshawar and
others o o . (Respondents)

Mr. Mir Zaman Safi,

Advocate. - ' ' o For appellant
' MR. HAMID FAROOQ DURRANI, - CHAIRMAN

JUDGMENT
" HAMID FAROOQ DURRANI, CHAIRMAN:-

1 The prayer of instant appeal is essentially to the effect that the -
re_spondents shall cons.ider'the appellant for promotion/adjustment against

any ‘other Class-IV post while at present the appellant is serving as Sweeper

| (Muslim) in BPS-01. The appellant has relied on the minutes ot meeting dated

12.07.2006 regardingyprob_lenﬁs of Class-1V Paramedic employees. Inter-alia,

the decision‘was“taken in the meeting to p'romote the Muslim Sweepers

agamst the. eX|st|ng vacancies of Ward Orderly, Chowkidar, Mah Dai, Aya and

.other Class-1vV posts on seniority basis and not to appoint the Muslim

Sweepers against the posts of Sweeper in future. Reliance is also placed on

order rssued by the Secretary to Government of Khyber Pakhtunkhwa Health

y ‘Department on 16. 02 2017 In the orderwltels noted that those who were. -




- reserved under the rules for appointment of Class-IV Government Servants |

appointed as Muslim Sweepers before’ 12.07.2006 were entitled fer ;

adjustmeht against the aforementioned posts without distUrbing the quota

etc. It was, however, provided in the order t-hat those who werelappointed as

Muslim Sweepers after 12.07.2006 were not covered under the policy.

2. | This Tribunal decided a number of appeals through jngment dated

13.12.2018 handed down in Appeal No. 639/2017 (Lutf-E- Hakeem Vs. the

- Secretary Government of Khyber Pakhtunkhwa Health Department éhd

others) in terms that the cut-off date mentioned in the order dated

16.02.2017 and 12.07.2006 shall be treated as expunged. In the said manner

the benefit of decision made on 12.07.2006 as well as order dated -

16.02.2017 was to be. extended to the Muslim Sweepers appointed after

12:07.2006.The issue having been seftled once by this Tribunal entails the

* extension of benefits to employees placed similar to those whose appeals

\ .

were decided, in affirmative, on 13.12.2018.

3. Learned counsel after arguing the case at some length stated that the

appellant would be satisfied at present in case he is considered for promotion

to a Class-IV post other than that of Sweeper by the respondents in -

accordance with law.

4. As the issue of promotion of Muslim Sweeper having beeh appointed

before and after 12.07.2006 has been repeatedly settled by this Tribunal as

well as the Honourable Peshawar- High Court, the respo'ndents shall consider:

the appellant for requisite promotion in the order of seniority and his

otherwise eligibility under the rules. The respondents are also expected to

observe the quota for promotion when making initial appointment to the

’posts of Class-IV as indicated through letter dated 13.06.2019, addressed by -

e
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- DHO Mardan to the Director General Health SeNices Khyber Pakhtunkhwa

Peshawar.

5. The appeal is accordingly disposed of. File be consigned to the record

. room.
\
(HAMID FARDGQ DURRANI)
CHAIRMAN'
ANNOUNCED
11.07.2019




The appeal of Mr. Javed Khan Sweeper Category “D” Hospital Katlong Mardan received
today i.e. on 05.07.2019 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

Annexure-B of the appeal is illegible which may be replaced by legible/better one.

No. Azgg /S.T,
Dt. f-— Z ~_/2019.

REGISTRAR . .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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7 Form- A
FORM OF ORDER SHEET
Court of : - o R
Case No.- 898/2019
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 09/07/2019 ~ The appeal of Mr. Javed Khan resubmitted today by Mr. Noor
Muhammad Khattak Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for propéy order please.
ReCoTRA . 1P)IS
2. This case is entrusted to S. Bench for preliminary. hearing to be

put up thereon (] /07 )09

CHAIRMAN
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APPEALNO._ &9F /2019 b 93%
o
Mr. Javed Khan, Sweeper (BPS-01), D“”""‘;LZAZ@/ (7’

Category “"D” Hospital Katlang, District Mardan .....coeesevsnsanses APPELLANT

VERSUS

1- The Director General Health Services, Khyber Pakhtunkhwa,
Peshawar.

2- The District Health Officer, District Mardan.

3- The Medical Officer Category “"D” Hospital Katlan, District Mardan.

4- The District Account Officer, District Mardan.

RESPONDENTS

SERVICE APPEAL UNDER - SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST THE
INACTION OF THE RESPONDENTS BY NOT
PROMOTING/ADJUSTING THE APPELLANT AGAINST ANY
OTHER CLASS-IV POST AND AGAINST NOT TAKING ACTION
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS |

PRAYER:
That on acceptance of this appeal the appellant may very

kindly be considered for promotion/adjustment against any
other Class-1IV post in light of the policy dated 25-07-2006
from the date when his other colleagues were
promoted/adjusted. Any other remedy which this Honorable
Filedto-GaYTripunal deems appropriate that may also be awarded in

,favor of the appellant.

Regisiray
s fﬁﬂ’? R/SHEWETH:

ON FACTS:
2 7 . _
; &7 1-That appellant is the employee of the respondent Department and is
2E serving as Sweeper (Muslim) for quite considerable time efficiently
?’—",& 5 and upto the entire satisfaction of his superiors. Copy of the pay roll

is attached @S aNNEXUIe veeeeersusnesnssssassssssnssoscernassssnarssssssasanns A.

2- That vide Notification dated 25.7.2006 the respondent Department
including autonomous institutions have unanimously decided that all
the Health Institutions should promote the Muslim Sweepers against
the existing vacancies of Ward Orderly, Chowkidar, Mali, Dayi, Aya
and other Class-IV posts on seniority basis and not to appoint Muslim
Sweepers against the post of sweeper in future. Copy of the policy is
attached as aNNEXUIE uuirevresrassessnsresrsssnssmnrsarnnseriasearsarnnennse B.

51106 m3EE
Kep- oy Pa33r



" 3- That appellant in light of the above mentioned Notification dated
25.7.2006 applied for his adjustment/promotion against the class-1V
post other than sweeper but no reply was received from the
respondent Department.

4- That other colleagues of the appellant were filed writ petition No.181-
M/2013 before the Honorable Peshawar High Court Mingora Bench
and the Honorable High Court converted the said writ petition into
representation with the direction to Secretary Health Department to
decide the said Departmental appeal/representation in light of the:
above mentioned Policy. Copy of the Judgment is attached as
ANNEXUICe eereererrerarsssnssssssnssessssssssssesansnnsessesnssssssnssssssssssssnnansCo

5- That in response to the above mentioned Judgment the respondent
Department issued the impugned Notification dated 16.2.2017 where
in the Secretary Health i.e. respondent No.1 issued directions to the
concerned authorities to promote/adjust those Muslim Sweepers who
were appointed before the issuance of policy dated 25.07.2006. That
feeling aggrieved from the impugned Notification dated 16.2.2017
the said colleagues of the appellant filed connected Service appeals
before this august Tribunal with title “ Lutf-e-Hakim & others vs
Secretary Health & others” and the same have been allowed by this
august Tribunal vide judgment dated 13.12.2018. Copies of the
Notification dated 16.2.2017 and judgment are attached as annexure
................................................................................. D &E.

6- That appellant filed Departmental appeal before the appellate
authority for promotion/adjustment against the said class-iv post in
light of the policy dated 25.07.2006 but no reply has been received
so far. That during the pendency of Departmental appeal of the
appellant so many class-iv posts are lying vacant in various
hospitals/institution at District Mardan but the respondent
Department instead of adjustment of the appellant against the said
class-iv post called interview on 15/07/2019 for initial recruitment.
Copies of the Departmental appeal and interview call letter are
attached as AaNNEeXUrC....vevsvarararessesersrsseresssassssnsannmnsssssssas F&G.

7- That appellant feeling aggrieved and having no other remedy but to
filed the instant service appeal on the grounds amongst the others.

GROUNDS:

A- That the impugned Notification dated 16.02.2017 is against the law,
facts, norms of natural justice and materials on the record hence not
tenable and liable to be modified.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic republic of Pakistan 1973.

L
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- £ C- That appellant has been discriminated by the respondents on the
subject noted above and as such the respondents violated the Rules

regulations of the Provincial Government.

D- That the Notification dated 16.2.2017 of the respondent Department
is based on favoritism and nepotism, therefore not tenable and liable
to be modified.

E- That the impugned Notlﬁcation is violative of Article 38(e) of the
Constitution of Pakistan 1973.

F- That the respondents acted in arbitrary and malafide manner by
ignoring the appellant from promotion /adjustment on any Class-IV
post in light of the policy dated 25.7.2006.

G- That the appellant is also entitle for the same relief under the
principle of consistency which was granted to other colleagues of the
appellant. '

H- That the impugned Notification dated 16.2.2017 has been issued by
- the respondents in utter disregard of law and Rules.

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

Dated: 02.7.2019

APP'E(IALANT

JAVED KHAN

THROUGH:
NOOR MOHA
MIR ZAMM

ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL |

PESHAWAR

APPEAL NO. /2019

JAVED KHAN VS HEALTH DEPARTMENT

- APPLICATION FOR RESTRAINING THE
RESPONDENTS THAT NOT TO FILL UP THE
OTHER CLASS-IV VACANT POSTS TILL THE
DISPOSAL OF THIS APPEAL

R/SHEWETH:

1-

That the appellant filed above mentioned appeal along with
this application before this august service Tribunal in which
no date has been fixed so for. :

That applicant filed service ap'peal for promotion/adjustment
against the vacant class-iv post.

That all the three ingredients necessary for the stay is in
favor of the appellant.

That call letter for interview against the post of class-iv has
been issued by the respondents in utter violation of law and
Rules.

That the grounds of main appeal is ‘also be considered as
integral part of this application.

It is therefore, most humbly prayed that on acceptance of
this application the respondents may be restrained that not to
fill up the other class-iv posts i.e. Mali, ward orderly,
Chowkidar, Dai and aya till the disposal of the above mentioned
appeal.

APPELLANT
THROUGH: ]

NOOR MOHAMMAD KHATTAK
ADVOCATE




AT R Xt - . _:;3~ .

! " SOVERNIENT OF PAKISTAN. : j A 2

! g I '% ACCOENTANT ¢ "‘Fﬂﬁgt«.n KMYRER pmtmuumwA - ' -/ - ’ 4

J GG C DISTRLY . , P Sec: OPAYMENT APVECEC L4

| 1&*" ;,,,ﬁo"%g*""y . Pay RoLL SYSTEJ’“ i : ;ﬁroﬂén--é{?ﬁmc:'a Hes I.tE( O8ficer

I PRI f [ AT . . ,..,r.,:z . . .
; Tt SRR [Ty

; O PL s A Gig

i ' . e

n ORI

5 .-~:.-—E’fp’>.¢m-_ v B o 2 ? R
‘: '. ’ f 4"5'.:‘:\
d ;

P ! i

Col o
.! R 3 R “: ..‘4 ) ] . ?“‘ ‘,;.'. - 3

Loy B SR .
. . Y Subro: 212,00 re
I ' ’ 120, 60,
: T . (e 3. 00
T t - 55, 00
i RO R SM-B014 L7900

1 L —
4 | 572,00 |
i : , T
& . MET AMOUNT PAYARILE} +3:395. 00 i
: .  ————— - A — ————— A, N e w— = [
p A KATLONS: MARDAN | -
. l e . — j - ; %

| -
]
s .
1]
i
1]
. t
4
r.
LI
b
.
<
v ,

Ll

s
- Y )



¥

BETTER COPY OF PAGE-6
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7y
Employees, NWFP, Peshawar.

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

No. SOH-I11/1-179/06 (Class-1V),
Dated 25" July, 2006

The Director General health Services, NWFP, Peshawar.

The Chief Executives, LRH/KTH/HMC, Peshawar and ATH Abbottabad.
Dr. Muhammad Rahim Jan, Duector AdmnDirectorate General Hea]th
Services, NWFP, Peshawar.

Dr. Abdus Sabooh Bacha, Medical Supdt Hayatabad Medlcal Comp]ex'
Peshawar.

Dr. Iftikhar Ahamd, Deputy Medlcal Supdt Ayub Teachmg Hospltal
- Abbottabad. o

Dr. Farman Ali, RMO, Khyber Teaching Hospltal Peshawar.
Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV

Subject:’ ~ MINUTES _OF MEETING REGARDING PROBLF\/IS OF

CLASS-IV PARAMEDICS EMPLOYEES

I am directed to refer to the subject and to enclose herewith a copy of
- minutes of subject meeting held on 12.07.2006, at 10:00 hours, under
~the chairmanship of Secretary health, duly signed by all the
participants for further necessary action please.

For

Section Officer-111
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Subject: - MINUTES OF MEETING REGRADING PROBLEMS OF
CLASS-IV PARAMEDICS EMPLOYEES

A meeting on the subject was held under the chairmanship of Secretary
Health Department Committee Room of Health Deptt: on 12/07/2006 at 10:00°

AM.
2. The Following attended the meeting:
1- The Director General health Services, NWFP, Peshawar. ) :
2)- The Chief Executives, LRH/KTH/HMC, Peshawar and ATH'
Abbottabad.
3)-  Dr. Muhammad Rahim Jan, Director AdmnDirectorate  General
Health Services, NWFP, Peshawar. -
4)-  Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medical
~ Complek, Peshawar. I :
5)-  Dr. Iftikhar Ahamd, Deputy Medical Supdt, Ayub Teaching Hospital,
Abbottabad. :
6)-  Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawar.
7)- M. Javed Khan, President Provl, Paramedical Association, Calss-1V
Employees, NWFP, Peshawar. '
8)-  Mr. Naseer Khan, General Secretary, Provl, Paramedical Association,
' Calss-1V Employees, NWFP, Peshawar.
9)- .~ Mr. Hakim Jan, General Secretary, Provl, Paramedical Association,
" Calss-IV Employees, Hayat Abad Medical Complex, Peshawar.
3. The meeting started with recitation of the Holy Quran.
4. The Chair welcomed the participants.
5. The demands presented by the Provl, Paramedical Association, Calss-1V
Employees, were discussed in detail and the following decision were taken.
.- The Association demanded that service structure for Class-IV employees,
Paramedical employees, may also be framed. ’
Decision

It was decided that the Director General Health Services NWFP will come up - '
with a self contain case with full justification. The demand will be
recommended and will be forwarded to Finance Department.

i The Association demanded that Contract Policy may be implemented n
Teaching and all other Health institution of the Province.

Decision
Tt was decided that the Director General Health Services and all the Chief
. Executives of Health Institutions may be directed to implement the Contract

Policy of the Provincial Government and all other relevant instructions in letter
and spirit.




&)

The Association demanded that children of retired Class-1V paramedics
employees may be given preference when appointments are made against
the vacant posts in Health Institutions.

" Decision -

[t was decided that instructions circulated by the Health Department vide letter -
No. SOHIII/7-350/95-1 dated 01.11.1997, may be followed strictly. The

Medical Supdt. Khyber Teaching Hospital, should submit a report within
fortnight in this regard.

iv.  The ‘Association demanded advance increments on the basis of higher.
qualifications for Class-IV paramedical employees. ‘

Decision

It was decided that instructions of Finance Department, in this regard will be
implemented strictly in all Health Institutions. ‘

>§ . . - . . - . .
v. * The Association demanded relaxation of science subjects for admission

in different health technology courses, for Class-IV paramedical
~_.employees.
J

Decision

[t was decided that if any Class-IV paramedical employee has completed the
required qualification for admission in different health technology courses,
according to -the prescribed criteria, may be allowed to participate in the
examination of different health technologies, conducted by NWFP, Medical
Faculty, after completion of all codal formalities.

vi.  The Association demanded that allClass-TV employees may be promoted
to Class-III posts, existing in different Health Institutions.

Decision
[t was decided that Class-IV employees may be given preference while filling
the posts of promotion quota for 33% Selection Grade for Class-IV paramedical

employees.

viit.  The Association demanded Dress/Washing Allowance for all Class-1V
Paramedical employees. '




6-

‘Decision -

&)

It was decided that the Director General Health Services, and all* Chief
Executives should submit a self contained case with total strength of Class-TV
paramedical employees and propose Dress/Washing Allowance for Class-1V
paramedical employees required to be considered with full justification.

‘ X, The Association demanded that the Muslim Sweeper in each Health |

Institution may be promoted to the post of Ward Orderly, Chowkidar,
Mali, Dai, Aya and other Class-IV posts on seniority basis in future; only
sweepers may be appointed against the posts of sweeper. :

Decision

It was decided that all the Health Institutions should promote the Muslim
Sweeper against the existing vacancy of Ward Orderly, Chowkidar, mali; .
Dai, Aya and other Class-IV posts, on seniority basis and not to appoint
Muslim Sweeper against the post of Sweeper in future. o

<. . The Association demanded that 8 hours duty may be taken from Class-IV-

paramedical employees as per rules and they may be granted leave
“according to rules.

Decision

It was decided that instructions of Government regarding duty hours

should be implemented in letter and spirit and requests of Class-1v

employees for grant of leave should also be considered on merit and

according to rules. However, Heads of all the Health Institutions are

advised to keep a vigilant eye on the performance of Class-1V
. paramedical employees.

The meeting ended with a vote of thanks by the Chair
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R Ol e Hg,al'n Sr;rvicéu, and aH Chier -
=:Aecu§rve.:sho.uid Submit g self . “Clataingd Case with- fotal sive englh of
fodSS-f\/_paramed:c:al.nmp,'oy €&5 ang Proposg Drass/\/\/ashmg Allowaire e
Or’[CJass Y Raramedicg F*mpfoveeu .equrred lo be L,qnalde:ed wilh 1
lustification g

ion (J\,th:nuet. ihal l.v‘ Mu shim “WC.UM—F i eack I+

) Qi /
€ Promoleg (0 1he pogt ¢ Warg: Orciurly Chowl;, Mah,
and 0““5”' Class.y POSES oy g, ORIy basig) (e ulure Only |

. appom(ed agaanbr the POsis of Swee ener, § b

at all (he Heaith lnsmutlon shoulg p:"'mo & the P S 15
Jainst (e e‘xistin‘g Vacancy or. Warg: Qrge hy - G l("vf\ld LG
- Dai, Aya and, ol Class-y Pauls, o,

x,l'numfv e AN e .||11,=:u:1.'
Mussitin ¢ Swoep e fgaing; the e of SWonoy fhire:,

N} T A N(JLI;JIH_HI (h'm..lr‘rded thal i hourg L'Jl_ﬂy‘ May Ly ! tker rom Gz .
iv Paramedicg) CMpioyees 28 per rylgs and they m ay De qrur‘tod loknvw
‘-lccordmg o rules : ‘

Decrsron

1 was dnud@d that lnsiructions of Goave ernment- reoardl_qg -*i;iy Fours
Sheuld be Jmplememed in letier and spirit ang- fequiesty of Clags.jy
e p,oyeeo fOF grant of leav& ~r‘~ould alsg DC. Lo.,\,,dtru‘] On et ang
'Wcmdmo to rules, ﬁuwcvef- Heads of gy rhe Hea N Institistions are

Avisad 1o keep 3 vrgirant eye. on  the penormance 01 Class-jy
,aramedlcaf empfoyee' .

O Meeling ended with a volc Ov hams v the Chanr

i' R .
|| ! 'l ) - ) ) \.‘}’/-' —
. ' ll Y /. - - o )
FROEABDUS LAMA) KHAN) (OR. MUHANMMAD RAHIM JAN A mm
Chief £ }\CLUHVG /  Direcior Admn . /_
Govi L ,‘my Pﬁadmg Fospitar o Direclorale Genergl HuaJUz Suivicak
SNawar s : NV\/I P, Pcbhawar
ke
/!
. / : L’}
R g [C . . e o
IR /\‘;ULH \,/\H )OH{ INC Hm ‘ (IJ'I\' I AR Arn\a\m

Wik ..r.fnr.mlunrh'lpl 2///5 SR Pl g Srywly
..::lmu Nhoglico Lumplu \/

/\Vllf I[,._n,.u.nv;flcr i
Exlawa e TAYRE \uH 1'7 d
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(D|{< FARM/-‘*N ALl
Resi

Jert Medica! O‘ﬁr“er \/
Khybar T 2aching HOlelal

Peshawar

e
i

(MR NASEER'KHAN)
General Secretary,

Provi, Paramedical Association \/
Class-Iv Emplovees,

NWEP, Peshawar

v

B

(MR AB TS/S/AMAWI HP(

T Prvol I"'f_.amudi' al Assor s.—_uom\/:

h_// \’--Q/

(MR, JA\/tD)KHA‘N)
- - President’

Ci Elst.-l\/ Elﬂpioy(._..'m-
N\/V Deu| )\J\»\lul

(MR :,m IMJAN) ' S
General Se\.mnry

Provl. Para: ncdn,a Associalinn

Class-IV Employees, | e

: Hayatabad I\/Icolcal \,omph,> Poshaw:

So'rolary lo Govt. of NWI’P /
.-iealth Doparlmmt -
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2T
e

S nguE»:uFi THE PESHM\!N& HLGH (.QIIRT, CIRCUH BE S\_ (. N %3
e S SWAT o B
. A,. < . . <o ' t .. .: f. - 1
i i R it
: w ET PEuFiON HO.. R -Mjz083 y
. T IR revl
- M ' SR .
E A, Armnul\ah Sweeper (Mushm) (BPS- 1) -; B C - @/ ‘%
: f«gency Headquarter Hosplta Bt jaur Agency' ’ ‘ '. E,
i
/ s My, thammad Khan, Sweeper (Mushm!) (BPS 1), = F
j ' : {\oency Headquarter Hosplta Bujaur Agency, ‘ T,
; e
- - ) i
‘ “3- ‘\/h Shah Nawaz Khan, Sweepe: (Mushm) (D:PS 1), '

<=

“hgency | ﬂeaqquartet Hosplta B]Jaur Agency

’ 5 A - L 4- Mr Fazal Rehman, Sweepe1 (Muslim) (BPS L)
A _ , chncy Headquarter Hosptta, Ba]aur Agency,-: :

‘ ;A _ 5 \’1r Saleem Akbar, Sw per (Muslim). (BPS 1‘),-\-":' o h
: o pgency Headquarter Hosputc, Bajaur Agency. )
: : 6-  Wr. Izzat Ullah, Sweeper (Musﬂn) (BPS-1),

Agency Headquarter Hosptta Eajaur Agency

;

7- 1\’ Toor Khan, Sweeper (Mushm) ’BPS 1),
Agency Headquarter Hoqplm Ea]aur Agency

‘8- - Mr, Khalil-Ur- Rehman Sweepe (Mushm) (BPS- 1),
Ageqcy Headquarter Hospma Rajaur Agency

Mr. Wilayat Zada, Sweeper (M Jshm) (BPS-1),
/{// Agency Headquarter Hospnta Ba]aur Agency. .

‘:i':\l\@w M. Mashoog, Sweeper (Mus\m) (BPS-1)s . | L
A SRR EAL ' Agency headquarter Ho¢pna 3a]aur Agency. S ;

- | | g 11- Mr. Bodal, Sweeper (Musllrw){BPS 1), - ‘ | 1 -
S Agency Headquarter Hosp\*a Bajaur Agency.

12- My, Zarawar Khan, Sweeper (Mushm) (BPS-1),
- Agency Headgquarter Hospita, Ba]aur Agency.

13- Mr. Sabz Ali Khan, Sweeper (Mushm) (BPS-1), - e
Agency Headquarter Hospita, Bajaur Agency. - FILED E/LP\

14- Mr. Hayat Khan, Sweeper [Mnshm) (BPS-1), ' o Begistrr
Agency Headguarter Hospita, Bc.]an Agency. :

15- Mr. uamt Racha, Sweepcr (v uslim) (BPS-1),
Agency Headquadex Hospita, Ba;aur /lgency

'15»- Mr. Mohammad Habrb Sweeper (Muc}lm) (BPS-l)

A"""E TED -




CT - Agengy Headquarter Hosprtn Bajaur Agency ‘ ' o~
e 17+ Mr. Sher Wali Khan, Sweeper (MUSlImD (BPS-1),
. , - Agency Headquarter HOCDIU Bajaur Agency | @)

18 Mr. Umnar Haklm Sweepm (Musirm) (BPS 1)
+ . Agency Headquarter Hocprta Bajaur Agency

19-. Mr. Gohar Rehman'Sweeprr r (Musfim) (BPS 1), -
1 Agency Headquarter Hosplta Ba}aur Agancy :

20-: Mr. Rehmat Ali Shah Swiee der (Muslrm) (BPS 1)

N ' . Agency Heaqquarte,r Ho spita, Bajaur Agency
i R

| . g N Hlﬁ; -~ 21- Mr. Habib Ullah SWeepe‘r (Muslim) (BPS 1)
lfi E ST Agency Headquarte.r HOSpl a, Ba]aur Agency
| ’ | Mr, Miraj-Ud-Din, _aweeper (Mushm) (BPS 0,

Agency Headquarter Hospla, Bajaur Agency.

U D30 Mr Ismall Khan, Sweeper Mushm) (BPS 1),
Agency Headqguarter Hospita, Bajaur Agency.

Mr. Mohammad Sultan, Sweeper (Muslim) (BPS-1),
Agency Headguarter Hospita, B_ajaur Agency.

|
y e Mr. Shahid Hussarn Sweepner (Muslrm) (BPS-1),
! T : “Agency Headquarter Hospita, Ba]aur Agency.

. -26- Mr. Hazrat Yousaf, Swe epar (Muslrm) (BPS 1),
, ‘.. , Agency Headquarter HOS}. ita, Ba]aur Agency.

| 27'-' Mr. Buzarg Rehman, SNer=per (Muslim) (BPS-1), .

Agency. Headquarter Hesrrlta Bajaur Agency. ~ FILED TOW

28~  Mr. Fazal Rehman, Sweeper Mughm) (BPS- 1), S Additions! Regiate

Agency Headquarter Hoslnta Bajaur Agency. ‘
_ O AP

-29-  Mr. Nowsher Khan Sweeaer (Mushm) (BPS-1), PR 20T3
Agency Headquarter Hos vita, Ba}aur Agency. '
............................................ PETITIONERS

('NIC 21103- 2294617 7 . Mobile No.0313-8700097
YERSUS

: - The Addiional Chiel Gecretary FATA, FATA Secretariat,
. A =T ). Warsak Ropad Peshawar. -
’; ATTE‘ ‘E? The Director Genera Health  Services FATA, FATA.
| _ 7 - Secretariat, Warsak Poai, Pesiiawar. " ——
' “3-  The Agency Surgeen, Bz jaur Agency.
. 4-  The Political Agent Bajallr, Bajaur Agency ‘ .
5-  The Medical Super rnten lent, Aqency Headquarter Hospital,




 Khar, Bajaur Agency.

suraretassIrs LRI FrssEpesNeT It eI YRR RET RN YT AU SII R RRY

"RESPRNDENTS

WRIT PETITION UNDEE, ARTICLE 199 OF
THE CONSTITUTION OF ISLAMIC REPUBLIC

OF _PAKISTAN 31973 AS AMENDED: UP T
DATE . .

2 SHEWETH:

i~ That petitioners are the bonafide resident ofBajaur:Agency -
,‘ L " and were appointed as Sweeper (BPS-01) in the: respondent
,:“ . '-\",:.‘\;“,.}..;4::,_ Department vide ordet dated 20—372003‘,7,aft'er following all
i T the codal formalities and after proper recommendation of
' _-the Departmental Selection Committee. Coples of the CNIC's
~ and  appointment orclers are attached a3

----------------------------

annexure
? .............. EEEEEERE RN IRERRNERL] p\ and E}-

"That since from appointment till date petitioners have served
" the respondent Department quite efficiently and up to the
entire satisfaction of their superiors. That it is very pertinent

to mention that petitioners have higher qualification ah’d are
/' ~ eligible for promotion to higher post; That recently 28 posts
of ward Orderly have become vacant under the ‘control of

appointing authority L.€. raspondent No.3 and 5. Copy of the
Notification is attached a5 aNNEXUNE i evirrresmereese C.

RERAREEEN TV Rt

3~ That petitioners time ard again requested the concerned -
authorities for thier a:djustmen’t/promotflon to the post of
Ward orderly as having 28 posts are vacant as mentioned in
the abov'e'notiﬂcation“.dated 16.1.2013 but the concerned
authorities regrefted tre request of petitioners on the

pretext that there'is no vacant post of Ward ord‘er\y on
which. the petitioners have to be adjusted.

T ”;'E,D 4. That it is also very per :i.nent to mention .the_xt: recen‘tty the
Vi : Health Department conducted meeting regarding problems
A : of class-iv paramedics smployees in which it was decided
' that the Muslim swesper In each Health institution may be

promoted to the post ward Orderly, chowkidar, ma\i,. Dal,

g RS é\/a-and other class-iv posts on seniority basis. S0 in the light

e of the above recomrnendation petitioners are entitled to be

Cvl"ji aromoted to the post of Wwatd Orderly or other class-iv

ool RS 'posts. Copy of the Mir utes of the meeting is attached as

S ANNEXUIE oveciibarssremses sarremrienss S TR D.
SRS : '
D U fir' i 7013

5. That feeling agarieved setitioners flled Departmental appeal

t ~ before the responcent No.2 for promotion to the post of

1&}‘ o © . ward Orderly (BPS-2) But no reply has been received so far
PN TRE L, s T : ' T

i
oo
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JUDGMENT SHEET
INTHE PESHAW AR HIGH COYRT,
MINGORA BENCH (DAR-UL- Q#\?A) SWAT

 {Judicial D pa'/menf)

W P No \4/201

ML@M‘NT
Date ol‘heariﬁg: 24.01.20.7. -

Petitioners: (Aminullah and othms) by
Ml Noor Muh xmmad Kl attak Aclvqc’\tc

Respondems (Additional Chief Seuetary FA’lA et.,) bv
Ml Sabir Shan, AAC

T
1

'M'US/’I.Q_KQM‘T : ?HQ/’ILI I
_judgmcnt,‘we.. '11‘:1tc!1d. fc-'.disposc of the insltant;wrif'
petition as well as the connected Wl No. 510 M/
2014, W.P No. 450-M,2015 and WP No. 551-M/
2015 as all the matters involve c‘onz*u_non questions of
law and facts. '

2. Grievance of the present writ petitioners

is that they were appointei as S\A}eepcrs (BPS-1) 'm'

Health Depaltmcnt Bajam Agcncy v1de 01d01 ddt d

20.08. 2003 and since thcn thcy aiie looking for their

promotion to higher pl)sts of Clais's-l-V despite they

' . P N
moved a departmental apyical to the high ups in this.

regard. They have} prayed this %Cour[‘ that, being
eligible and quaJr"ﬁéd, the s be p:fbmoted to [‘hc 28

posts of Wmd Orderly [BI'S-2) 1ecenlly advertiscd

by the Hea\kh Department ¢ scniol’ui‘y

basis.

Th,riough this sij‘nglclz.'

ST rote i PO
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“and their claim for promotior; fahs wit J

© promotion on scmouty Iy

3.

D’epartmeqt shall be p:rof';loted to Lhe v acant |mf

Ward Orderly... Chowlkider, Maii ana othcr C[uSS I\/

employees on SCNIONity b sis and no fMus!im s_hal[ be

appointed against the pusl of swcepel In mtmv:

Pe lmonms havc ﬁnthcr a:smled that Ue ]La[Lh

Departmeni

28 posts of Class.[v and whike: 1gnonm ilu'

pet%lzioners, vespondents N, 7 to 14 WCIC apptmtcd

which s illega'i. Petlt

as.s in accmdmcc w1L|1 iaw

and paiicy of the Provinea| Government,

(WS}

Learned (:iOUI“lSC] for the petitioners

hotly argued the case ard, inter.alia,.submittey] that

there is 3 prdper :_jpoli:y'o_f the  Provincial

Government regarding promotion of the existing

Muslim Sweeps

the Health Department in leter and spu it.

4, Lcamcd A /\G and le'amed counsel

Aappearing for pri'vate _-re>pcndcnts conlendcd Lhat

actually Lhere Is no policy rcgardi‘ngi promotion of

Muslim bswcepers in the fiele and the one referred to

by the petitioners is in': fact minutes.i‘of.a meeting.

Further conten‘ded (hat petilmnub aw civil Servants

ithin the terms -

s .31“

mn dc:oganou. of the pohcy advullsui A

ione:s have playcd £01 Lhcn

rs which hesds to bcéacted upon by




RN UV B I :

Y
and conditions of their servic:, therefore, 'these wiit
. .

pelitions are ot maintainanle before this Gourt.

2. Arguments heard and record perused.
G. 1n essence; case f the petitioriers is that
. : P e

B a

of promotion. from their exist.ng posts (sweepersyto
other higher Dosts on the strength of a Governmygnt
policy per their stance. Sincs, promdtidﬂ‘" is one, of

the terms and ‘conditions of civil service and

jurisdiction of this Couit 15 clearly barred ungder

Article 212 of the Constitution in- theilike matters, '
however, keeping in view th: peculiar ¢ircumstances
of the present cases and judzment dated 13.10.2011

- yendered by this Court in ar. identical;W.P No. 102/

2011, this Court deems it proper to convert all these

4

petitions into representations and send the same to

the competent authority for consideration,
. E N

7. In view of the above,.fhe ipstant writ

petition as well as the c_icnn'}ected WP No. 510-M/
2014,:\?}/.}3 No. 450'-M.’2§015 apd.\%\’_.P No. 551-M/
2015 are converted in‘té :eprciscmiati‘ons. Office is
directed to. send thé criginal A,épctitions to the
Secretary H__ealth, G(vei‘mn(;é\t of Khyber
'PaldnLuk.him for degi‘ding he matticrs n owriting with

reasons positively withir. a period of one month

from the dale of recaip of this- judgment under

4t L fm artaey 31 ared et
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2

intimation to lhe Addlticnal Raglstmr of this Court. ,\

Office is further.directec to rcmm coples of the writ 1

petitions for record. The writ pe't;it—ions. are disposed

of accordingly.

lnnounced
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"\ Better copy @

ORDER | | )

'No. SOH-(Lit-1)1-1/207 (Gen: Misc)
Dated Peshawar the 16" February, 2017

Whereas atténtion is inyited-to the minutes of the meeting dated 112.7.2006
held under the Chairmanship of Secretafy Health Khyber Pakhtunkhwa circulated
vide Govt: of Khyber Pakhtunkhwa Health Department létter no. SOH-III/1-

179/06 (Class-1V) dated 25.07.2006 Extract of the decision taken in the meeting is
reproduced below:- . ' -~

Decisi on: ‘ o
It was decided that all the Health institutions should promote the Muslim .
Sweepers against existing vacancies of Ward Orderly, Chowkidar, Mali, Dai, Aya

and other Class-I'V posts on seniority basis and not to appoint Muslim Sweepers
against the post of Sweeper in future. ' -

- 2. AND WHEREAS the above decision was also affirmed by the Hon’ble
' Peshawar- High Court vide judgment dated 27.09:2013 in" Writ Petition No,
293/2013 “Titled Noor Ul Qamar S/O Shams ul Qamar Muslim Sweeper THQ .
Hospital Shabqadar District Charsadda & 9 others versus Govt: of Khyber
Pakhtunkhwa Health Department & others.

3. NOW THEREFORE in pursuance of the above decision;taken/judgment of
the Hon’ble Court, it is sufficiently clear that those who were appointed as Muslim
- Sweepers before.12.07.2006 are entitled for adjustment against the aforementioned
posts without disturbing the quotas reserved under the Rules for appointment of
Class-iv. Govt: Sérvants etc. However those who were appointed as Muslim

- Sweeper after 12.07.2006 in violation ‘of the above decision/judgment are not
covered under the policy.

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA'
: HEALTH DEPARTMENT
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E-G9

Sr.
|.No

| S

:Date- of

order/
proceeding

Oldel or other. ploceedmgs w1th signature ofJudoe or Magistrate

2

)

Scrv:cc Appcal No.. 639/20] 7

16.06.2017
13:12.2018

Date of Institution’

i Date of Decision
¥ L

......

M, Luf’t E-Hakeem, Mushm Sweeper (BPS -0 DHQ H("Splt’ll timer
Garra, District Dir Lower. |

!

L\ppc!lant
: Versus

I. The Secretary Gove.mfment of Khyber-Pakhtunkhwa through

. Secretary Healih Departmehf Khyber Pakhtunkhwa Peshawar.

{0

. Director General Health Dépax’tment Khyber Pakhtunkhwa

Peshawar.

. fThe District Health Officer, District Dll Lower.

),

.L}.

The Medical Superintendent DF IQ Hospital Timer gara,
District Dir Lower.

Respondents

Mr. \/Iulmmnmd Hamid I \/Iugha[ -------- roeaoaee Member (J)
Mr. Ahm'ld H’lssan--- L TR Membcr (E)

TUDGMF NT

\/[UHAM\/IAD HAMID M'UGHAL MEMBER

- Mr. Noor

Muhammdd leamed counseI for appelllant and Mr. Kabir Ullah |

I\hattal\ learned Addmonal Advocate Genelal for the respondents

‘| present.

1o This Sillg\e judgment n the above taptioned appeal, shall also

disposé of appeals (lj. bear'ing Nﬁ640‘/;2017 filed by Rab Nawaz




(2}. "bearing No. 64]/ 017 ﬁled by Sahib Ullah (3). beanng No.

| -642/201 7 ﬁled by Akhtar Rasool (4). bearing No.64)/2)17_ ﬂledby
Dihlawar Khan (5).'£earmg_No. 644/201 7<med by Hamid ur Rehman
(6). bealm0 No. 645/7017 filed bv Khyal Muhammad ( 7) be;u‘ino
“\Jo 646/70 17 ﬂled by Siraj ud Din (8) bearmg No.647/2017 filed bv
B’Il\h{ Shah Zeb (9) bcalmg No: 648/20 7 ﬁled by Bakhtiar Khan
(IO). bearing N0.649/2017 fjle;i by Gul Slgeed Khan (11).. bearing |
'N0.6SQ/201 7 filed by Kifayét Ullah (1‘2)l..bearin.g No0.651/2017 filed
by Séiiiq Muhammad (13)£ bearing No. 652/2017 filed by Said{ -
Rehmdn (14) beanno No. 65.)/20 7 ﬁled by Sh'lms ul Isiam (15).
bealmg No 654/2017 ﬁled by Aftab ud Din ( 6) bearing No.
65572017 ﬂled by' Muhammgd AHaq~(17). bearmg N0.6:s6/2'017 filed | -
by Abdur Ré‘hlﬁan (18). bea;ringﬂNo. 72472017 filed by Ismail Shah
(-l_9); bearing No.725/2017 filed by Rehmat Ali Shah.(20). bearing
No. 726/2017 filed by Gohar Rehman (21). bearing ‘quzwzow"
| filed by Miraj ud Din®(22). bearing No. 728/2017 ﬂl«ad‘by Habib-
Ullah; (23). bearing No.729/2017 filed by Umar Hakim (24). bearing
| NQ."./‘S.O/ZOW filed by Shal‘;id Hussain (25). bearing No.73‘l‘/201;.7
| filed by Shah Klialid being i;jer;tical-in nature, having alj'isevn from the
same ?law, facté and circumst:ances

SER The-'l‘app‘e_lia‘n't, who was appointed as Sviveepexj (Muslim) at |
DHQ Hospital Tinﬁrgra D:istriict Dir Lower in the year 2009 has
filed the present se;;vice éppieal. u/s 4 ,_of Khyber P_g](htun_khwa Service

Tribunal Act®1974,

agaixngt-the orderi‘ dated 16.02.2017 of the




right of Muslim A‘Swee'pers a;fpoihted before 12.07.2006 for their

adjustment against the p,ost- of Wald Orderly, Chowkidar, M'ali,-D_ai,
Aya and other Class-I'v_ posts 02‘1 seniority basis and thereby deprived
the Muslim S‘weeper._s appointed after 12.07.2006 to be adjusted as'|
such. Learned counsel for the appéllant h‘nainly argued Lhat the
1mbumwd order is-a sheex exe;mple of dlscnmmatmy treatment (o
‘I\/IUS]H'H é»vecpels appointed as such after | 2 07.2006.

4. On the other hand learned -Additional Advocate ‘Genera‘l

defended’ the impugned order- on the ‘.grc{)und that the appellant

<
C -
t

decision dated 12.07.2006.

himself Wwas appointed as Muslim Sweeper- in violation of policy

S Arguments -heard.‘ File pe::rused. .

0. The respondent department vide its policy decision dated

2. 07 2006 decxdcd that all the Health

Institutions should plomou,
the Musllm Sweepers agamst the exxstmg vacancies of Ward
Ordm!y ChOWkldaI Mali, Dal Aya and othei Class-IV posts, on

semontv ba515 and not to appomt Mushm Sweeper against the post

of Sweepsg-:r in future.
- [t was due to the violation of policy decision dated 1?:,‘._07.2006

that many Mustim Sweepers _had to kn‘oc?k' the‘doér of Hon'ble

"3

Peshawm ngh Count - The VIOIatlon of pollcy decision ‘led the

1espondent department to the issuance . of fresh order, dated <

.16.02.201

7 made partially lmpugned in the p{'esent service appeal.

8. Upon the examination; of the ir’npugned order dated

Y

16.02. 2017 this Tllbunal came to the conolusxon that the same is

Sc g THbUn
Dpkha\“ar

i
¥
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Cmducting Muslim’ Sweepers

i

]

ANNOUNCED
P322018 -

atso in violation of policy decision dated 12.07.2006 in as much as |
according to the policy- decision dated 12.07.2006 gradually all the
Mushim Sweépers would have to be adjusted against other Class-[V
fmpugned order dated

16.02.2017 has the effeet of depriving

e appellant from his adjustmcht agains:l: other Class-1V p()-sl. jllISL Tar
that he \;/as appointed  as Muslim
'1"1'ibunal is thercfore of the consiclcrpd ()pin.i on tha !
discrimimatory treatment was met out 1o the- gppc!l;‘--\m.

Resultantly ‘thi'_s 'l'l'ibun:ai holds illzif the cut ofl date i
12.07.2006 as. mentioned in the impugned order .;tla‘tg:ci.'l()‘.o-l.z() L7
shall hc%trcgtcd as expunged. ?l'hc present service appeal ail_mmg\\fiti‘a
':"mnc‘ct_cj'fd service 'ab}:)éals as 1ﬁwentiohcd in para-2 of this judemen

are accepted in the above terms.

m \/loldtmn ol the policy decision dated
07.2006.Partics are lelt to bear their own costs. File be consigned

i the record room.

(Muham |'n:ft('| [a mid Mughal)
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The respordent department i

dirccted to take strict disciplinary action agamst those responsible for




o 'T"hc“D‘irector General Health Ser;vic'es,
-Khyb‘er Pakhtunkhwa, Peshawar‘

Subject: DEPARTMENTAL APPEAL| FOR ADJUSTMENT AGAINST
~ © ANY OTHER CLASS-IV POST

~ Respected Slr, :

© It is most humbly stated that I am serving as Sweeper (Muslim) before
your good self department quite efﬁ01ently and upto the entire satisfaction of
my superiors. During my so many colleagues were adjusted against other
class-iv posts on the directions of the Honorable Peshawar High Court, and
the august Khyber Pakhtunkhwa Service Tribunal, Peshawar. Respected Sir
I am the similar employee and I am also entitle for adjustment against any
other class-iv post under the prmclple of consistency, therefore, I may also
be similarly treated by adjusting against the said other class-iv post

It is thelefore most humbly prayed that on acceptance of this
Departmental appeal I may’ very kindly be adjusted against any other class-iv
post i.e. ward orderly, chowkidar and Mali. Any other remedy which your
good self deems fit that may also be awarded in favor of me.

Dated: 20.03.2019.

T R ~ APPLICANT

- JAVED KHAN; (Sweeper)
Mardan




D I STRI CT H EA LTH OFFIC ER ' - A communicanons t;};:rzzlll I;;
MARDAN (Khyber Pa khtu nkhwc) | alilressend s e District Healt

Officer Mordan and not 1o ony
ufficicd by ponge

Ph: # {0937} 9230030 Fax; # (0937) 9230283
e /, -~ (, Emalt: mmrdandjwo@‘qmgjl com
y p‘,’

No. BY2F MDHO o Dated: /3 14 12019

To
The Director General, Health Services,
Khyber Pakhtunkhwa,
Peshawar, ,
Subject: INTERVIEW FOR FRESH CLASS-1V . RI‘CR[‘HTI\’IENT - DISTRICT -
MARDAN ‘
R’Sir,

[ have Ih-. honour to state that this office i |s in the process < ot filling Class v
posts hving vacant in various hospitals / institions at dlSlrICt Mardan in the best tntercst of

ubtlic and the H]Slllulion.\ﬁ

. You-.ar¢ requested 10 depute one ol your nominee as a member - for the

sele uon of Class- l\’ nmer\ e, which s schcdu!ed as bclow

Date:  15/07/2019

Time: 10:00 AM
Venue: DHO Office Mardan.

i m.l)islric;(;'flflculth Officer
o Mardan
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j e  (APPELLANT)
¢ M K%M - _(PLAINTIFF)

(PETITIONER)

VERSUS!

Hectlle Deptt

~f

MW

| 1 2by c;g};,ﬂ.nt and constitute NOGR W@h&%iﬁfm@
_hﬁﬁw i m%&' Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us a\;
y't)i’ ..... ounsei//-’\dVOf‘atﬂ in the above noted matter.

withouwt any liability for his default and with' the authority o
Iaterst g...«;f?’h"?" any other Advocate Counsel on n"wm..,r cost,
Wwaauhorize mc: said Aavocate fo deposit, withdraw and
onomv/our behalf all sums and amounis pavabie or
sited on my/our account in the above noted matier,

R T 04/ Q_%/Z\}.‘L? ’ W UAJ—
. i
~ CLIENT -

.;.
J«

MIR ZAMAN SAF:
. ADVOCATES

"ZL- 13(§L Al 5



—

Encl: As above \

KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. /égE/ST  Dated /5 8 i

To
The District Health Officer,
Government of Khyber Pakhtunkhwa,
Martdan.
Subject: - - - JUDGMENT IN APPEAL NO. 898/2019. MR_IAVED KHAN,

1 anﬁ directed to forward herewith a certified copy of Judgement dated
11.07.2019 passed by this Tribunal on the above subject for strict compliance.

REGISTRAR *

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




