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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL. PESHAWAR.

Appeal No. 898/2019 -•r
rS:

Date of Institution ... 05.07.2019
' V:;..

11.07.2019Date of Decision

Mr. Javed Khan, Sweeper (BPS-01) Category "D" Hospital Katfang, District 
Mardan.

,• !

... (Appellant)

VERSUS

The Director General Health Services, Khyber Pakhtunkhwa Peshawar and 
others. ... (Respondents)

Mr. Mir Zaman Safi, 
Advocate. For appellant

's

CHAIRMANMR. HAMID FAROOQ DURRANI,
C

JUDGMENT

HAMID FARQQO DURRANI. CHAIRMAN:-

The prayer of instant appeal is essentially to the effect that the1.

respondents shall consider the appellant for promotion/adjustment against

any other Class-IV post while at present the appellant is serving as Sweeper

(Muslim) in BPS-01. The appellant has relied on the minutes of meeting dated

12.07.2006 regarding problems of Class-IV Paramedic employees. Inter-alia,

the decision was taken in the meeting to promote the Muslim Sweepers

against the,existing vacancies of Ward Orderly, Chowkidar, Mali, Dai, Aya and

other Class-IV posts on seniority basis and not to appoint the Muslim ■a.

Sweepers against the posts of Sweeper in future. Reliance is also placed on

order issued by the Secretary to Government of Khyber Pakhtunkhwa Health

'Department on 16.02.20T7.'--in the order^itds noted that those who were.
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appointed as Muslim Sweepers before 12.07.2006 were entitled for

adjustment against the aforementioned posts without disturbing the quota

reserved under the rules for appointment of Class-IV Government Servants

etc. It was, however, provided in the order that those who were appointed as

Muslim Sweepers after 12.07.2006 were not covered under the policy.
Sir

.

This Tribunal decided a number of appeals through judgment dated2.

13.12.2018 handed down in Appeal No. 639/2017 (Lutf-E- Hakeem Vs. the

Secretary Government of Khyber Pakhtunkhwa Health Department and

others) in terms that the cut-off date mentioned in the order dated

16.02.2017 and 12.07.2006 shall be treated as expunged. In the said manner

the benefit of decision made on 12.07.2006 as well as order dated

16.02.2017 was to be extended to the Muslim Sweepers appointed after

12.07.2006.The issue having been settled once by this Tribunal entails the

extension of benefits to employees placed similar to those whose appeals

were decided, in affirmative, on 13.12.2018.

3. Learned counsel after arguing the case at some length stated that the

appellant would be satisfied at present in case he is considered for promotion

to a Class-IV post other than that of Sweeper by the respondents in

accordance with law.

As the issue of promotion of Muslim Sweeper having been appointed4.

before and after 12.07.2006 has been repeatedly settled by this Tribunal as

well as the Honourable Peshawar High Court, the respondents shall consider

the appellant for requisite promotion in the order of seniority and his

otherwise eligibility under the rules. The respondents are also expected to

observe the quota for promotion when making initial appointment to the

posts of Class-IV as indicated through letter dated 13.06.2019, addressed by

A
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DHO Mardan to the Director General Health Services Khyber Pakhtunkhwa

Peshawar.

The appeal is accordingly disposed of. File be consigned, to the record5.

room.

V

(HAMID FARDCDQ DURRANI) 
CHAIRMAN

ANNOUNCED
11.07.2019
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The appeal of Mr. Javed Khan Sweeper Category "D" Hospital Katlong Mardan received 

today i.e. on 05.07.2019 is incomplete on the following score which is returned to the counsel 

for the appellant for completion and resubmission within 15 days.

Annexure-B of the appeal is illegible which may be replaced by legible/better one.

1/93 /s.T.No.

REGISTRAR , 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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m BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

APPEAL NO. 72019

HEALTH DEPARTMENTJAVED KHAN VS

INDEX
S.NO. DOCUMENTS ANNEXURE PAGE

Memo of Petition1 1- 3.
2 Stay application 4.
3 Pay roll A 5.
4 Policy B 6- 10.
5 Judgment C 11- 18.
6 Notification dated 16.2.2017 D 19.

Judgment7 20- 2$.E
21=!8 Departmental appeal F

9 Call letter 25.G
10 Vakalatnama 2$>.

APPELLANT

THROUGH:
NOOR MOHAMMAD KHATTAK, 

ADVOCATE
Flat No. 3, Upper Floor,
Islamia Club Building,

Khyber Bazar, Peshawar 

0345-9383141
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Form- A

FORM OF ORDER SHEET
Court of &

Case No.- 898/2019

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Javed Khan resubmitted today by Mr. Noor 

Muhammad Khattak Advocate may be entered in the Institution Register
09/07/20191-

This case is entrusted to S. Bench for preliminary hearing to be2-
put up there on f ? )l^
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'1 OBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

£52 /2019APPEAL NO.

£>jkti:dMr. Javed Khan, Sweeper (BPS-01),
Category "D" Hospital Katlang, District Mardan APPELLANT

VERSUS

1- The Director General Health Services, Khyber Pakhtunkhwa, 
Peshawar.

2- The District Health Officer, District Mardan.
3- The Medical Officer Category "D" Hospital Katlan, District Mardan.
4- The District Account Officer, District Mardan.

RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST THE
INACTION OF THE RESPONDENTS BY NOT
PROMOTING/ADJUSTING THE APPELLANT AGAINST ANY
OTHER CLASS-IV POST AND AGAINST NOT TAKING ACTION
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the appellant may very 

kindly be considered for promotion/adjustment against any 

other Class-IV post in light of the policy dated 25-07-2006 

from the date when his other colleagues were 

\ promoted/adjusted. Any other remedy which this Honorable
F^ledto-^®yjrj|junal deems appropriate that may also be awarded in 

favor of the appellant.
aistr^r'

R/SHEWETH:
ON FACTS:

1- That appellant is the employee of the respondent Department and is 

serving as Sweeper (Muslim) for quite considerable time efficiently 

and upto the entire satisfaction of his superiors. Copy of the pay roll 
is attached as annexure

& I

5!e

'f 3
n A.f f6a

1’ 2-That vide Notification dated 25.7.2006 the respondent Department 
including autonomous institutions have unanimously decided that all 
the Health Institutions should promote the Muslim Sweepers against 
the existing vacancies of Ward Orderly, Chowkidar, Mali, Dayi, Aya 

and other Class-IV posts on seniority basis and not to appoint Muslim 

Sweepers against the post of sweeper in future. Copy of the policy is 

attached as annexure

s
a

B.
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'' 3- That appellant in light of the above mentioned Notification dated
25.7.2006 applied for his adjustment/promotion against the class-IV 

post other than sweeper but no repiy was received from the 

respondent Department.

4- That other colieagues of the appeilant were filed writ petition No.181- 

M/2013 before the Honorabie Peshawar High Court Mingora Bench 

and the Honorable High Court converted the said writ petition into 

representation with the direction to Secretary Health Department to 

decide the said Departmental appeal/representation in light of the 

above mentioned Policy. Copy of the Judgment is attached as 

annexure

5- That in response to the above mentioned Judgment the respondent 
Department issued the impugned Notification dated 16.2.2017 where 

in the Secretary Heaith i.e. respondent No.l issued directions to the 

concerned authorities to promote/adjust those Muslim Sweepers who 

were appointed before the issuance of poiicy dated 25.07.2006. That 
feeling aggrieved from the impugned Notification dated 16.2.2017 

the said colieagues of the appellant filed connected Service appeals 

before this august Tribunal with title " Lutf-e-Hakim & others vs 

Secretary Health & others" and the same have been allowed by this 

august Tribunal vide judgment dated 13.12.2018. Copies of the 

Notification dated 16.2.2017 and judgment are attached as annexure
...............................................................................D&E.

C.

6- That appellant filed Departmental appeal before the appellate 

authority for promotion/adjustment against the said class-iv post in 

light of the policy dated 25.07.2006 but no reply has been received 

so far. That during the pendency of Departmental appeal of the 

appellant so many class-iv posts are lying vacant in various 

hospitals/institution at District Mardan but the respondent 
Department instead of adjustment of the appellant against the said 

class-iv post called interview on 15/07/2019 for initial recruitment. 
Copies of the Departmental appeal and interview call letter are 

attached as annexure

7- That appellant feeling aggrieved and having no other remedy but to 

filed the instant service appeal on the grounds amongst the others.

F&G.

GROUNDS:

A- That the impugned Notification dated 16.02.2017 is against the law, 
facts, norms of natural justice and materials on the record hence not 
tenable and liable to be modified.

B- That appellant has not been treated in accordance with law and rules 

by the respondent Department on the subject noted above and as 

such the respondents violated Article 4 and 25 of the Constitution of 
Islamic republic of Pakistan 1973.
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C- That appellant has been discriminated by the respondents on the 

subject noted above and as such the respondents violated the Rules 

regulations of the Provincial Government.

D-That the Notification dated 16.2.2017 of the respondent Department 
is based on favoritism and nepotism, therefore not tenabie and liable 
to be modified.

E- That the impugned Notification is violative of Article 38(e) of the 
Constitution of Pakistan 1973.

F- That the respondents acted in arbitrary and malafide manner by 

ignoring the appellant from promotion /adjustment on any Class-IV 

post in light of the policy dated 25.7.2006.

G-That the appellant is also entitle for the same relief under the 

principle of consistency which was granted to other colleagues of the 

appellant.

H-That the impugned Notification dated 16.2.2017 has been issued by 

the respondents in utter disregard of law and Rules.

I- That appellant seeks permission to advance other grounds and proofs 

at the time of hearing.

Dated: 02.7.2019

APPELLANT
¥

JAVED KHAN

THROUGH:
NOOR MOHA

MIR ZAM 

ADVOCATES



‘ir>:
BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. /2019

JAVED KHAN VS HEALTH DEPARTMENT

APPLICATION FOR RESTRAINING THE
RESPONDENTS THAT NOT TO FILL UP THE
OTHER CLASS-IV VACANT POSTS TILL THE
DISPOSAL OF THIS APPEAL

R/SHEWETH;

That the appellant filed above mentioned appeal along with 

this application before this august service Tribunal in which 

no date has been fixed so for.

1-

That applicant filed service appeal for promotion/adjustment 
against the vacant class-iv post.

2-

That all the three ingredients necessary for the stay is In 

favor of the appellant.
3-

That call letter for interview against the post of class-iv has 

been issued by the respondents in utter violation of law and 

Rules.

4-

That the grounds of main appeal is also be considered as 

integral part of this application.
5-

/
It is therefore, most humbly prayed that on acceptance of 

this application the respondents may be restrained that not to 

fill up the other class-iv posts i.e. Mali, ward orderly, 
Chowkidar, Dai and aya till the disposal of the above mentioned 

appeal.

i

•1

■

1APPELLANT
■ ■I; .THROUGH: }j
r

NOOR MOHAMMAD KHATTAK 

ADVOCATE
li 5 ••
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BETTER COPY OF PAGE-6

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

No. SOH-m/1-179/06 (Class-IV), 
Dated 25^'’ July, 2006

1) The Director General health Services, NWFP, Peshawar.
The Chief Executives, LRH/KTH/HMC, Peshawar and ATH Abbottabad.
Dr. Muhammad Rahim Jan, Director AdmnDirectorate General Health 
Services, NWFP, Peshawar.
Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medical Complex, 
Peshawar.
Dr. Iftikliar Ahamd, Deputy Medical Supdt, Ayub Teaching Hospital, 
Abbottabad.
Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawar.
Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV 
Employees, NWFP, Peshawar.

2)-
3)-

4)-

6)
7)-

Subject:' MINUTES OF MEETING REGARDING PROBLEMS OF 
CLASS-IV PARAMEDICS EMPLOYEES

I am directed to refer to the subject and to enclose herewith a copy of 
minutes of subject meeting held on 12.07.2006, at 10:00 hours, under 
the chairmanship of Secretary health, duly signed by all the 
participants for further necessary action please.

For

Section Officer-Ill



r'
BETTER COPY PAGE- 7 TO 9

ivtT7FTTNG REGRADING PROBLEMS OFMTNTITES OF 
ri ASS-TV PARAMEDICS EMPLOYEES

Subject;

held under the chairmanship of Secretary
12/07/2006 at 10:00A meeting on the subject was 

Health Department Committee Room of Health Deptt; on
AM.

The Following attended the meeting:2-

The Director General health Services, NWFP, Peshawar.
The Chief Executives, LRH/KTH/HMC, Peshawar and ATH

Abbottabad.
Dr. Muhammad Rahim Jan, Director
Health Services, NWFP, Peshawar.
Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medical

1-
2)-

AdmnDirectorate General
3)-

4)-
Complex, Peshawar.

Iftikhar Ahamd, Deputy Medical Supdt, Ayub Teaching Hospital,Dr.5)-
Abbottabad. . , rr ,
Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawai.
Mr. Javed Khan, President Provl, Paramedical Association, Calss-lV 

Employees, NWFP, Peshawar.
Naseer Khan, General Secretai7, Provl, Paramedical Associatioi ,

Calss-lVEmployees, NWFP, Peshawar. .
Mr. Flakim Jan, General Secretary, Provl, .Paramedical Association, 
Calss-IV Employees, Hayat Abad Medical Complex, Peshawai.

6)'
7)-

Mr.8)-

9)-

3- The meeting started with recitation of the Holy Quran.
The Chair welcomed the participants. ■ IV

5- The demands presented by the Provl, Paramedical Association, Calss-I 
Employees, were discussed in detail and the following decision were taken.

i. The Association demanded that service structure for Class-IV employees. 
Paramedical employees, may also be framed.

4-

Decision

decided that the Director General Health Services NWFP will
self contain case with Rill ^justification. The demand will be 

nded and will be forwarded to Finance Department.

come up
It was 
with a 
recomme

ion demanded that Contract Policy may be implemented in
The Association - . , -r, •
Teaching and all other Health institution of the Province.

11.

Decision
It was decided that .. . , o ^ t
Executives of Health Institutions may be directed to implement the Conti act
Policy of the Provincial Government and all other relevant instructions in lettei 

and spirit.

the Director General Health Services and all the Chief



III. The Association demanded that children of retired Class-lV paramedics 

employees may be given preference when appointments are made against 
the vacant posts in Health Institutions.

Decision

It was decided that instructions circulated by the Health Department vide letter 
No. ^SOHni/7-350/95H dated 01.11.1997, may be followed strictly. The 
Medical Supdt. Khyber Teaching Hospital, should submit a report within 
fortnight in this regard.

The Association demanded advance increments on the basis of higher, 
qualifications for Class-IV paramedical employees.

IV.

Decision

It was decided that instructions of Finance Department, in this regard will be 
implemented strictly in all Health Institutions.

The Association demanded relaxation of science subjects for admission 
in different health technology 

■ employees.

V.

courses, for Class-IV paramedical

Decision

It was decided that if any Class-IV paramedical employee has completed the 
required qualification for admission in different health technology courses, 
according to the prescribed criteria, may be allowed to participate in the 
examination of different health technologies, conducted by NWFP, Medical 
Faculty, after completion of all codal formalities.

vi. The Association demanded that alhClass-IV employees may be promoted 
to Class-Ill posts, existing in different Health Institutions.

Decision

It was decided that Class-IV employees may be given preference while filling 
the posts of promotion quota for 33% Selection Grade for Class-IV paramedical 
employees.

viii. The Association demanded Dress/Washing Allowance for all Class-IV 
Paramedical employees.



Decision

General Health Services, and all ChiefIt was decided that the Director . , r r-i t\/
Executives should submit a self contained case with total strength of C ass- V

Dress/Washing Allowance for Class-lVparamedical employees and propose ^ , • -r ■
paramedical employees required to be considered with full justification.

The Association demanded that the Muslim Sweeper in each E ealth . 
Institution may be promoted to the post of Ward Orderly, Chowkidai, 
Mali, Dai, Aya and other Class-IV posts on seniority basis in future; only 

sweepers may be appointed against the posts of sweeper

IX.

Decision

It was decided that all the Health Institutions should promote the Muslim _ 
Sweeper against the existing vacancy of Ward Orderly, Chowkidar, mah, 
Dai, Aya and other Class-IV posts, on seniority basis and not to appoint 
Muslim Sweeper against the post of Sweeper in futuie.

The Association demanded that 8 hours duty may be taken from Class-IV
rules and they may be granted leaveX.

paramedical employees as per 

according to rules.

Decision

It was decided that instructions of Government regarding duty hours 

should be implemented in letter and spirit and requests of Class-iv 
employees for grant of leave should also be considered on merit and 

according to rutes. However,’ Heads of all the Health Institutmns am 
advised to keep a vigilant eye on the performance of Class-IV

' paramedical employees.

The meeting ended with a vote of thanks by the Chaii6-

'T
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vi). The. Assr.icinlion doinanded 
promoted lo.Class-

■ Decision

was decided Ihal Class-IV .ehiployees. may be 'given ■ preference whii 
lOg the posts of promotion,guola as per rules.

vii) The Association demanded for 33% Selection 
paramedical employees. '

Decision .

1.:fili

Grade for Class-iV

It was decided that the demand of 33% Selection 
in revised service.

viii) 1 ne Association demanded Dress.''Wash'inc, Ailovrance foi" a!l'Class-IV 
paramedical emolovees. . ... . .

Grade-will be inciuc's'^cl' 
structure'-of Class-iV paramedical eimployees. ■ ■ '
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:i{DUyFARMAN-ALI) 
Resifeni Medical Officer,' 

Khybcr Taaching Hospilal 
Resnavvar'

(MR, JAVED.'KHAN) 
'Rresideni;

■ Prvoi, Paran-tedicai Associadon 
C.iass-lV Ernployeca, 
NWFp;'Peshawar

1

/I
:■

(MR, NASEER-KHAN). 
General Secretary; 
Paramedical A5.socialion 
Class-IV Employees, 
NWFP, Peshawar

'(MR; IHAKIM JAN) ■ 
General Secretary,. 

Prpvl. Paramedical Associe 
Clas.s-IV'' EiT^ployees, 

Hayatabad Me.dical-Complex,- Pes
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•■K.';"i- ai -f^1; 12013 }%S' WRIT PETITiON NO. illc II■ ■■ Arninullah, Sweeper (Muslim) (BPS-li), ;;

Agency Headquarter Hosplta, B^iaur Agency.-^

f\[. Mohammad Khan, Sweeper (Muslim') (BPS-i), ; 
Aoency Headquarter Hospita, Bnjaur Agjency,-

Shah Nawaz Khan, Sweepet (Muslim) (BPS-l) 
Headquarter Hospita, Bnjaur Agency

Mr,
I
Ii]I■a.

/i i
ii

► ;
IMr.. m

J"
. ■SXgency

Mr, Fazal Rehman, Sweeper (M‘islim')
Agency Headquarter Hospita, Bajaur Agency,-
' ’

,, Saleem Akbar, Sweeper .(Muslim) .(BPS-l) 
Agency Headquarter Hospita, Agency.

1

:.4-

Ii'

Mrc.

a
Iy , Izzat Ultah, Sweeper (MusIIti) (B,PS-1) 

Agency Headquarter Hospita, Eajaur Agency.

Toor Khan, Sweeper (Mijsiim) (BRS-1) 
cy Headquarter Hospita; t'ajaur Agency.

I I6- , Mr I
IMr, 

Aqei'i
7- U

M
(Muslim) (BPS-l)Q. -Mr Khalil-Hr-Rehman, Sweepe-' ,

' Agency Headquarter Hospita, haiaur Agency.
(

:
Mr, Wiiayat Zada, Sweeper JslimipF^C 

Agency Headquarter Hospitq, Bajaun Agency.

(Muslim) (BfS-1)
' sajaarAgency.

;
'

\J
\ ■/f I/Ag-xu-.v..Mr. Mashooq, Sweeper ' ^

' Agency Headquarter Hospita •I
SV;H' f 1

/ ■ i

U- Mr. Bodal, sweeper (Muslirn^ 'R^Tinency 
Aoency Headquarter Hospii'.a, Bajaur Agency.

;;./
I *

:

Sweeper (Muslim) (BPS-l) I

AgenchHeh)uarter Hospita, Bajaur Agency12-

,,,,SataAli Khan, sweeper (1^A)(BPS^),
, Agency Headquarter Hospita, Bajaur Agency

Mr. Hayat Khan, sweeper
Agehcy Headquarter Hospita, Bajaur Agency

Mr.-oakhteacha,5wrsper(hiJm)(BPS^
Agency Headquahcer Hospita, Bajaur Agency 

Mr. Mohammad Habjb

•••• FlUCO1 j- '

i'Cj'strar
I

14-
rt,

15-

:
-i H;

16- f

attestedfe ■
1

■y

••• i
■I

XU
Thn'tS

■



1
Agency Headquarter Hospitii, Bajaur Agency.

17- ' Mr. Sher Wall Khan^ 5weepei"(Musl'rmj} (BPS-1), ■
Agency Headquarter Hospifci, Bajaur Agency.

18- Mr, Umar Hakim, Sweeper (Muslim) (BPS“i),
', Agency Headquarter Hgspits, Bajaur Aganey.

19- '. Mr. Gohar Rehman, Sweeper (Muslim) (BPS-l),.-
: Agency Headquarter Hospita, Bajaur Aggncy. ' ■

Z0-: Mr. Rehmat Ali Shah, Syfeeper (Muslimj^BPS-l)/;
; ■ Agency Headquarter Hpspila, BajauriAgency. ;;

21- Mr. Habib Ullah, Sweeper (Muslim) (BPSW), j. 
Agency Headquarter HospH.a, Bajaur Agertcy. r-

22- Mr. Miraj-Ud-Din, Swee[)er (Muslim):(BPS-l), 
Agency Headquarter Hospl':a, Bajaur Agency.

Mr. Ismail Khan, Sweeper (Muslim) (BPS-1), 
Agency Headquarter Hcisplta, Bajaur Agency.

Mr. Mohammad Sultan, Sw'eeper (Muslim) (BPS-1) 
Agency Headqua.rter Hospita, Bajaur Agency.

Mr. Shahid Hussain, Sweeper (Muslim) (BPS-1), 
Agency Headquarter Hospita, Bajaur Agenc^c

■ ■ 26- Mr. Hazrat Yousaf, Swedpar (Muslim) (BPS-1), 
Agency Headquarter Hospita, Bajaur Agency.

Mr. Buzarg Rehman,; Sweeper (Muslim) (BPS4), 
Agency-Headquarter Hospita, Bajqur Agency.

1 ■ .

Mr. Fazal Rehman, Sweeper'(Muslim) (BPS-rt), , 
Agency Headquarter HosiVita, Bajaur Agency.

Mr Mowsher Khan,,Sweeper (Muslim) (BP5-1), 
Agency Headquarter Hpsoita, Bajaur Agency

CMIC-21103-2294617-7

7-

: n IC /-;

r ..

;'23-

24-
;

^ 7-"2'5-

i

- 27- • BLED TOD/

. Addition!' RcjHsii'28-

0 9 APR 2013
•29-

PETITIONERS
■ Mobile No.0313-8700097

VERSUS

FATA Secretariat,The Additional Chief flecretan/ FATA1-
-T-rC r ^P'D- Warsak Road Peshawar, 

i '■ L-.^_ Director GemTa FATAHealth Services FATA,A
Secretariat, Warsak P.oaH, Peshawar.
The Agency Suvg^on, Bmaur Agency.
The Political Agent Bajaur, Bajajjr Agency. 

,s- The Medical SuDerintandent, Agency Heac

aN .. 4-
II

m■ \ ■

r-.5

. ..

K



Khar, Bajaur Agency.
RESPpNl>H?^TS

>3
miRlT PETITIOH UNC>Er, ARTICLE ia.9_flF 
THE COI^STITUTIOi^' OF ISLAMIC' REPUi.LjC ■, 

■ OS- PAKISTAM 1973' AS AMENDED ■ UP- tfi. ' v 

.DATE ■ ■

OR.SHEWETH:

That petitioners are the bonafide resident ofiBajaur.Agency ■ 
and were appointed as Sweeper (BPS-Ob) in the respondent 
Department vide order dated 20-8-M03, .after tfollowing ai . 
tine codai formalities and after pro^r recommendation of 

^ ■ The DepartmentaiiSelectlon Committee. Copies of the CNICs
attached as a'nnexui'e ^ 

A ^nd

4

and appointment orders are
V

id

.. -'zA ;■'>That since from a^P-.. - .
■ ' respondent Department quite efficiently and up to the

entire satisfaction of their superiors. That it is very pertinent 
to mention that petitioner:: have higher qualification and are 
eligible for promotion to higher post; That recently 28 posts 
of ward Orderly have become vacant under the contra 
appointing authority i.e. respondent No.3 and 5. Copy of tie 

Notification is attached as annexure ..............................

ii
■! the;

’J

/:
!

IuLSS?foT\teTaS^stSpSo"n to the pos^^ of

which.the petitioners have to be adjusted.

cSJuSd mS°^gardi.ig'2i^ 

pSi Spi oSTh^irute. Of the me«lng le amched as

annexure

j-

■'TEO 4-'

/•

r. ■
O'

,i'm

nj-

tfir'iU.ionci' D.

9 APS 2,0130 L -IHThat feelin^ . . i. p
before the respondent No.2 for promotion to the post or 
ward Orderly (.BPS-e") but no' repW has been received so far

A
i I

••i^r- ii: V •. f
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JUDGMl'NT SHEET 
IN THE PESHA.WAH HIGH COURT 

mingora bench (DAR-UL-QAZA)
[Judicial Di parlmenf)

■ A -
j \

)
SWAT)

W.PNo. in-M/2013 .i

a; ■JUDGi\rr'NT

Date ol hearing;

PetiLioners; (Aniinullah and others) by'
Mr.- Noor Muh mimad Khattak, Adv-acatc

; * ' •
Respondents; (Additionai Cidef Secretary FATA ete) by 

Mr, Sabir Shan, A.A.Gl

24.0.T20;.7
; ;• :

L'

4
:■ :
i •V-
i I :•

9>iVs/imAr ■ jnr^r.r n.. Tlujough this single
'

judgment, we. intend-to'dispose of the instantI ■ wnf
:

/
petition as well as the connected AV.P No, 510-M/ •;

2014, W,P No. 450-H'20l5 and W.P No, 551-M/
i-

■!

1

i 20 15 as all the matters involve couamon questions of

law and facts, '
I

! Grievance of the present writ petitioners 

is that they were appointed as Sw,eepcrs (BPS-l) 

Health Department, Ba,jaiii' Ageney vide order dated

2
[

in

20,08.2003 and since then they'aije looking for their
i

I
promotion to higher pi)st: of Cla'ss-I-V despite they'

r1

* /W
moved a departnichtal appeal to the high ups in this

regard. They hav^ pi'iiyed this iCourt Lliat, being
i
t,

eligible and qualified, :hc/ be promoted to the 2S
:

posts of Ward Orderly ;b1'S-2) recently advertised
'*'T'£Dattc

' ,l5
1^'

h 1.r • ■ fe'T cn seniority basis. P
n[I

A... i illMfvh... .■ -I

'Tixiji»«

.Mi«
i-

;■

'f-
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Departnnenr shall be 

'''Vai-cl Orderly, Chorvlddr 

employees

P'-on.oted.,:othehracant posts of 

■!

Mali ana other Class

/'A
c r

-IV

on seniority brsis and no iMuslim shall t 

post of sweeper m 'aunry;
I *- •

asserted that the Health 
!

derogation of the policy, advertised 

i'Hci whilel ignorinj;: the

'0

appointed the

Petitioners iiave 

Department

h-i rther

in

S posts • of Glass-IV4.

Petitioners respondents No, 7 to 14 were appchnled
'^'Pich .IS illegal. Petit! ^^ners have

Pi'omotion on seniority bas.s i

t ^"''PoNcyofthe Provincial Government. 
1

Deained coiin;el for the

prayed foritheir

accordance with lawin

j.

petitioners

case ar.d, inter.alia,;submitteV that

a proper ;po!i fy ' of -the

hotly argued the

tiiei'e is
Provincial

Government regarding promotion of the 

Muslim Sweepers which heeds to beiacted 

the Health Department in letier and spirit.

existing

upon by

4, Learned A,a,G. and learned 

appearing for private .-respendents,

actually there is no

counsel

contended that 

policy i-egardingj promotion 

Muslim Sweepers in the Lck and the i
of

one refeiTed to

by the petilio]^. IS in f^ct minutes.;of.a meeting.ei‘s

I'uither contended that petitionei's are| civil3-\-ED servants

. and their claim horpromofioi-;
lV'^

yon
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/,
/

and conditions of tlieir service, therefore,;':hese xv.'il

pelitioPiS are not maintainao'le betoie. th.fs GoLirt.

Arguments heard and record |j)cruscd..- 

In essence, case c-f the petitioners is that 

of promotion-from their exist.ng posts (sAeepersyto 

othicr higher oosts on the sti'f-ngth of a (povemmnnt 

their stance. Sinci, promotion is one^of 

and conditions of civil service and 

iurisdiotion of this Court it clearly barred un.der 

Article 212 of the Constituhon In-the jhke mattei s, 

however, keeping in view' th t peculiar Oircumstances

d judgment dated 13.10.2011 

identical.:"W.P No. 102/ 

to- convert all these

r

6.

policy per

■ the terms

, of the present cases an

rendered by this Court in ar.

2011, this Court deeims it pi oper 

petitions into representations 

the competent authority for consideraApn,

of the above, .-.^the instant writ

i

and send the same to

:
In view7.

i
connected W.P No. 510-M/ 

450-M.'i0l5 and.W.P No. 551-Iyl/ 

converted into :eptcscntatvons. Office is 

criginal Jpetitions to the 

of Khybcr
I

.he matters in writing wuh 

men th

well as thepetition as
i

1 2014,.W.P No; ow
2015 are

directed to., send the •i•i

1

G( vernmehtHealthSecretary

PaldUiikhwa fordecidmg

positively wi'Piv. a peiiod of

f

i
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intimation to the A'clditicnal Registrar of this Court,
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tsi Office is further.clirec.tec to retain copies of the writ

petitions for-vecorci. The writ petitions, .are (lisposed
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' \ Better copy /

No. SOH-(Lit-I)l-l/207 (Gen: Misc) 
Dated Peshawar the 16"’February, 2017

■5ORDER

Whereas attention is invited to the minutes of the meeting dated 12.7.2006 
held under the Chaimianship of Secretaiy Health Kliyber Paklitunkhwa circulated 
vide Govt: of Khyber Pakhtunkhwa Health Department IHter no. SOH-III/l- 
179/06 (Class-IV) dated 25.07.2006 Extract of the decision taken in the meeting is 
reproduced below:- ;

Decision:
It was decided that all the Health institutions should promote the Muslim 
Sweepers against existing vacancies of Ward Orderly, Chowkidar, Mali, Dai, Aya 
and other Class-IV posts on seniority basis and not to appoint Muslim Sweepers 
against the post of Sweeper in future.

2. AND WHE^REAS the above decision was also affirmed by the Hon’ble 
■ Peshawar High .Court vide, judgment dated 27.09:2013 in Writ Petition No. 

293/2013 “Titled Noor U1 Qamar S/0 Shams ul Qamar Muslim Sweeper THQ 
Hospital Shabqadar District Charsadda & 9 others 
Pakhtunkhwa Health Department & others.

versus Govt: of Khyber

NOW THEREFORE in pursuance of the above decision^.,taken/judgment of 
the Hon ble Court, it is sufficiently clear.that those who were appointed as Vluslim 
Sweepeijs before. 12.07.2006 are entitled for adjustment against the aforementioned 
posts without disturbing the quotas reserved under the Rules for appointment of 
Class-iv Govt: Servants etc. However those who

j.

^ were appointed as Muslim
Sweeper after 12.07.2006 in violation'of the above decision/judgment 
covered under the policy.

are not

SECRETARY TO GOVT; OF KHYBER.PAKHTUNKHWA^ 
HEALTH DEPARTMENT

iE
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Sr. Date of
order/
proceeding

Order or other.proceedings with signature of Judge or Magistijite;
No

\
7 a- /S

r 2 j .

'k <-•A N

BEFORIl the khybkr pakh.tunkhwa .service tribunal 
Service Appeal No. 639/2017

Date of Institution' 
Date of Decision :

16.06.2017
13:12.2018t

Ml. Luft E-EIakeem, Muslim Sweeper (BRS-01) DEIQ Hospital tinier 
Gai'ra, District Dir Lower. i

I
Appclla nt

! Versus

Secretary Government of Khyber Pakhtunldiwa through 

Secretary Health Department Khyber Palditiinkhwa Pcshav\

2. Director General Health Department Khyber Palditunkhwa 

Peshawar.

3. .The District Health Officer, District Dir L 
«

4. The Medical Superintendent DHQ Hospital Timergara, 

District Dir Lower.

1. The

/ar.

-1,

y )

ower.

Respondents

13,12.2018 Mr. Muhammad Hamid Mughal 
Mr. Ahmad Hassan-----------------

Member (d) 
-Member (E)

JUDGMENT

1-MUHAMMAD HAMID MUGHAL. MEMBER- - Mr. Noor

i
Muhammad, learned counsel, for appelljant and Mr. Kabir 

Khattak learned Additional Advocate General for the

Ullah
47>

M i respondents'ADf

present.

A
F. i 1 in the above captioned appeal, shall also

j

dispose of appeals (1). bearing Ni^640A017 filed by Rab NawazA-3 Vi

: 1r\



%
2

V

(2), bearing No.641/2017. filed by Sahib Ullah- (3). bearing No

642/2017 filed by Akhtar Rasool (4% bearing No.643/201 7. flee! by

Dilawar Rhan (5). bearing No. 644/2017 filed by Hamid ur.Rehman

(6). bearing No.645/2017 filed by IChyal Muhammad (7). bearing 

No.646/20 1 7 fled by Siraj ud Din (8). bearing No,647/2.0 1 7 fiieci by

BakhiMhah Zeb (9), bearing No. 648/2017 fled by Bakhtiar IChan 

(10). bearing No.649/2017 fled by Gul Saeed Khan (11). bearing 

No.650/2017 fled by Kifayat Ullah (12)..bearing No.65.1/2017 fled
f

by Sadiq Muhammad (13).^" bearing No. 652/2017 fled by Said

Rehman (14). bearing No.653/2017 fled by Shams iil Islam (15).

bearing No.654/2017 fled by Aftab ud Din (16). bearing No.

655/2017 fled by Muhammad Haq.(17). bearing No.656/2017 fled

by Abdur Rehman (18), bearing No. 724/2017 fled by Ismail Shah

<s

Ky (19): bearing No.725/2017 fled by Rehmat Ali Shah,(20). bearing

No. 726/2017 fled by Gohar Rehman (21). bearing No.727/2017 

fled by Miraj ud Din" (22). bearing No. 728/2017 fled by Habib

Ullah;(23)'. bearing No.729/2017 fled by Umar Hakim (24). bearing

No.730/2017 fled by' Shahid Hussain (25). bearing No.731/201,7

fled by Shah Khalid being identical in nature, having arisen fom the

same :law, facts and circumstances

The appellant, who was appointed as Svyeeper (Muslim) at 

DHQ' Hospital Timergra District Dir Lower in the year 2009 has

j.

fled the present service appeal u/s 4 of KJiyber Pakhtunkhwa Service
K

Tribunal Act ' 1974, against the order! dated 16.02.2017 of the
/
m .r

respondent No.,1 whc^'eby the respondent department accepted the■U’a

.mun :f»-s ■
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• i

right of Muslim Sweepers appointed before 12.07.2006 foi- theii
i;

adjustment against the post of Ward Orderly, Chowkidar, Mali, Dai, 

Aya and other Class-IV posts on seniority basis and thereby deprived 

the Muslim Svveepers appointed after 12.07.2006 to be adjusted 

such. Learned counsel for the appellant .mainly argued that the 

impugned order is a sheer example of discriminatory 

Muslim Sweepers appointed as such after 12,07.2006.

On the other hand learned Additional Advocate General 

defended the impugned order- on the ground that the appellant 

himself jvas appointed as Muslim Sweeper in violation of policy 

decision dated 12.07.2006.

as

treatment to

4,

iArguments heard. File perused

Thg respondent departirient vide its policy decision dated
i ^

12.07.2006 decided that all the. Health Institutions should

5:

6.

promote

the Muslim Sweepers against the existing vacancies of Ward 

Oiderly, Chowkidar, Mali, Dai, Aya and other Class-IV 

seniority basis and not to appoint Muslim Sweeper against the 

of Sweeper in lliture.

posts, on

post

7. It was due to the violation of policy decision dated 

many Muslinr Sweepers had to knock the door

12.07.2006

that
ot Hon'ble

Peshawar H.gh Court. . The violation of policy decision led the

IfflI*1

respondent department to the issuance ,!of fresh order datedr

I 6.02.2017 made partially impugned in the pfesent service appeal.

i
examination: of the impugned order dated 

\
16.02.2017, this Tribunal came'to.the conclusion that the

08 ^mtested

8. Upon the
P-H 5

Tf bunal.
■f

SetTrcc.'.-
I p^Qhawar

mssmsame isi

*
na
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I also in v'iolation of policy decision dated 12.07.2006 in as much a.s | 

i accca'ding to the policy-decision dated 12.0:7,2006 gi-aduaily a.ll ihc i

Musliiii Sweepers vvould have to be adjusted against otl'ici' Ch'ass-1

mpLigned order dated 16.02.2017 has the effect of depriving.0

i

ilie appellant fi'om his adjustment against other Chass-IV post just foii

reason that he was appointed as Muslim Swccpei’ afte;u:

I,
-'I 07.20,06. This Tribunal is therefore of the considered opanion lhai.i

treatment was met out to the appellant.

Resuitantly this Tribunal holds that the cut off date i.e.
!j

07.2006 as,.mentioned in the impugned oi-dei-elated 16,02.201,7
;

shall bci-treated as expunged, d'hc present service appeal alonuwiifi 

I L';'')imcctcd service appeals as mentioned in para-2 f)f thi.s judgmeni
-i ' "

f ,

accepted in the above tei'ms. 'I'hc I'cspondcni dcparimcni

*1

i
I!

;\i:c ;

Tnccled to take strict disciplinary action against ilvnsc responsible

iiulucimg Muslim'Sweepei's in violation of the pedicy decision date'.

!07,2006.Parties ai'C lelt to bear their o\vn eosis. bile be cemsi cned 1■ cr>

■ in- Ou: I'ccorci room.

■ \ :\ S .

v-
(y ■ •

I v.'M \ '
I (.-hKhiad I-Iassan) 
' Member

/ !
Member

•ate of

: A NNOlJNCkDOiimh.?;- o-r _ 
i.T 12.201 8

C2.U! /'• i
I

____ /

......

l!rgc!i{ —__
Tota!___:__

Name of

......

/A c>

!
Date Cy..

cf Dcii
4s

v.£:-y of Cc-yy.



p
The Director General .Health Services, 
Kliyber Pal-chtunkhwa, Peshawan

Subject: DEPARTMENTAL APPEAL! FOR ADJUSTMENT AGAINST 
ANY OTHER CLASS-IV POST

Respected Sir,

It is most humbly stated that-1 am serving as Sweeper (Muslim) before 
your good self department quite efficiently and upto the entire satisfaction of 
my superiors. During my so many colleagues were adjusted against other 
class-iv posts on the directions of the Honorable Peshawar High Court,' and 
the august Kliyber Palditunlchwa Service Tribunal, Peshawar. Respected Sir 
I am the similar employee and I am also entitle for adjustment against any 
other class-iv post under the principle'of consistency, therefore, I may also 
be similarly treated by adjusting against the said other class-iv post.

It is rtherefore, most humbly prayed that on acceptance of this 
Departmental appeal I may very kindly be adjusted against any other class- 
post i.e. ward orderly, chowkidar and Mali. Any other remedy which your 
good self deems fit that may also be awarded in favor of me.

IV

Dated: 20.03.2019.

I
APPLICANT

JAVED KHAN, (Sweeper) 
Mardan

A

..•V

. i
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DISTRICT HEALTH OFFICER 

MARDAN (Khyber Pdkhtunkhwd)
to All ciiiiuniiiiiuiiions sluiuhl h-

n</.7ri-,vsv,//,> //,,- Ijisirii-i Hci,!ih 
OJ/icrr .V,'/,(/ (/(/»( anJ noi 
( J/icidI /‘y

:
\

It) »;nV
■ i' i

Ph: # (0937^ 9230030 Fax: 11 IQ9Z7) 9230263 
-7 Email: mordandhov^'amalKcom

!

!

mi-f Daied'./I /2019/OMONo.)

To;

The NireclO'i' C'»cncrah llcaiih Sc'rviccs. 
Kli) her Takhluiikhwa.
TeshaNN ar.

i

i ;

INTERVIEW FOR FRRSH CLASS^IV rRFXRlHTMENT - DISTRICTSub i eel:
■

MAUDAN
1

R'Sir, i) [ ha\'e the honour lo sunc lhat this olTice i$ in ihe process-of Titling Class-lV 

liospitals / insliiions at disirici Mardan in the best interest ofposts l>ing vacant in various 

public and the insutuijons..1
)

Vou-a'rc requested to depute one of yopr nominee as a member.for the 

selection ofClass-lV tinterN'iew. which is scheduled as below.• !

<

:!

15/07/2019Date:

Time; 10:00 AM 

Venue: Dl lO Onicc Mardan.
i /! //1 !

/ y

J^islricf llcaUh Omcer 
V Miiialani

•i

'j

2iL
"T- .//TTTpiHit?

/
i;

:'c.

i

1

(

i
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K'B......Suu^rjp

No. /2019

(APPELLAN 

iPLAINTIFF) 

(PETITIONER)

-r-\
/

I

r.' ■..) \ V L.A^^T\L...-J!

(DlFFNDAN o
5 ;

KJka^\

)o hereby appoint and , constitute UOGR MOHAMMAD
appear, plead, act,

conipromise, withdraw or refer to arbitration for me/u 

rny/our Counsel/Advocate
vvithoet any liability for his default and with'the authoriA 

enoage/appoint any other Advocate Counsel on niy/our cost, 
i/vve aaj'iorize the said Aovocate to deposi 
eceive on rny/our behalf all sums and amounts payable or 

deoosited on rny/our account in the above noted matter.

ICHA^ TAIt, Advocate, Peshawar to
s as

in the above noted niatter,
to/

w!thQi"3w anc4-L >
r
j

.^2/2019 fDated

CLIENT

ACC

<
SHAHZIJLLAH YOUS.SFZiAI

P
AMm SAFI

- f
;■

oToer poor.. ■i

Pobrpv/rti- (div
■'jm •,

iduing. Khyber’BazdPii.

■

t;-; hI I iDQ
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

v*

* V • '

//• / s■ No. /ST Dated / 2019

\
To

The District Health Officer, 
Government of Khyber Pakhtunkhwa, 
Martdan. c

Subject: - JUDGMENT IN APPEAL NO. 898/2019. MR. .lAVFJ) KHAN.

I am directed to forward herewith a certified copy of Judgement dated 
11.07.2019 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

£REGISTRAR^
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.


