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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. ‘

SERVICE APPEAL No. | % 2 /2024

S.M ASAAD HALIMI Chief Drug Inspector (BS-19),
Directorate General Drug Control & Pharmacy Services,
Old Fata Secretariat Warsak road, Peshawar.

................................................. APPELLANT

VERSUS
1- The Chief Minister through Principal Secretary, Chief Minister
- Secretariat Khyber Pakhtunkhwa Peshawar.
2- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
.3- The Secretary Establishment Khyber Pakhtunkhwa Peshawar.
4- The Secretary to Government of Khyber Pakhtunkhwa, Health
~ Department, Khyber Pakhtunkhwa Peshawar.

IS ANES NSV ONCINREDOSERPUDERINOEPRNRNCARARNNETEORONYCGUVCERRRIDPERSRD RESPONDENTS

APPEAL UNDER SECTION -4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 IN PURSUANCE OF THE JUDGMENT JUDGMENT

‘ DATED DATED 20- 12—2023 RENDERED IN WP NO.3218-P/2023 AGAINST
_ THE IMPUGNED AMENDED PROVISOS NOTIFIED VIDE DATED 07-

©12-2017 & 16-01- 2023 RESPECTIVELY BY APPENQING THEM I

THE "EFFICIENCY & DISCIPLINE RULES, 2011”WHILE ISSUED IN

SHEER VIOLATION OF THE. VARIOUS SUPERIOR COURT'S
JUDGMENTS & LAWS REFERRED IN THE PRAYERS OF THE
INSTANT APPEAL AND AGAINST NO ACTION TAKEN ON_THE
DIRECTIONS CONTAINED IN THE AFOREMENTIONED JUDGMENT
EVEN AFT. ER THE EXPIRY OF ONE MONTH PERIOD AS STIPULATED
BY HONORABLE PESHAWAR HIGH COURT PESHAWAR.

PRAYERS;

THAT ON ACCEPTANCE OF THIS APPEAL, THE FIRST
IMPUGNED PROVISO DATED "07.12.2017 WHICH HAS BEEN
FURHTER APPENDED/ADDED TO RULE “2”OF THE "EFFICIENCY &
DISCIPIINE RULES, 20117 MAY VERY KINDLY BE SET ASIDE AS
THE SAME IS CONSIDERABLY SERIOUS BECAUSE IT REFERS TO A
CONSTRUCTION WHICH THRUOGH & THROUGH IS IN VIOLATION
OF SECTION "5”OF THE "CIVIL . SERVANT ACT, 1973” AS WELL AS
:i

IN CONTRADICTION TO THE INTRA RULES i.e RULE "2% SUB

LE "1% CLAUSE (C) WITH RULE "2% SUB RULE "1% CLAUSE (F)
SUB CLAUSE (i), & WITH RULE "5% SUB RULE,"2” OF THE
"EFFICIENCY & DISCIPLINE RULES, 20117, READ WITH RULE "4”
OF THE "4PPOINTMENT PROMOTION & TRANSFER RULES, 1989” .



LIGHT OF THE JUDMENTS CITED AS “ "PLJ 2011 Tr.C 577
“EOI7 PLC CS 250", 1 990 PLC (C.S) 232”7, 2005 PLC (C.S) 551"
"2010 PLC (C Ss)1t”, 2016 UC 591°, "2017 SCMR 339" , “2016
PLC PLC CS5 28 ”& "2018 PLC (C.S) 657" THAT THE RESPONDENTS
MAY ALSO 'BE IDIRECTED TO CONCLUDE THE IMPUGNED
DISCIPLI NARY PROCEEDINGS ALREADY INITIATED UNDER THE
GARB OF THE AFOREMENTIONED IMPUGNED PROVISO, WHILE

- SERVING OF A VAGUE & ILLEGAL CHARGE SHEET & STATEMENT

OF ALLEGATIONS BY AN INCOMPETENT AUTHORITY [(NON-

' .APPPOINITINL: AUTHORITY)] IN UTTER VIOLATION OF RULE "5~

SUB RULIE "2” OF THE "EFFICIENCY & DISCIPLINE RULES, 2011%
TO THE APPELLANT BUT NOT TO ISSUE ANY FINAL ORDER TILL
THE FINIAL DISPOSAL/DECISION OF THE INSTANT APPEAL.

THAT FU1|RTHERMGIRE THE SECOND IMPUGNED PROVISO DATED
- r16.01. 24923" APPENDED/ADDED TO RULE "6” AFTER SUB RULE
"1” MAY VERY KIINDI.Y BE SET ASIDE, HENCE ISSUED IN SHEER
VIOLAT[ON OF THE JUDGMENTS REPORTED IN “2016 PLC CS
424” "’2’004 SCMR 158", 2017 SCMR 339” ,“2016 PLC CS 287"
& "2018 PLC (C.5) 6577 RESPECTIVELY READ WITH “SECTION

“15” oF THE WEST PAKISTAN (KPK) "GENERAL CLAUSES ACT”,

1956 [(AIIVALOGOUS TO THE "SECTION “"16” OF THE “GENE'RAL
- CLAUSES ACT”, 18:9722

ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
' THAT MAY ALSO BE AWARDED IN FAVOUR OF THE APPELLANT.

R/ SHEWETH:
ON FACTS:

' Brlef facits giving rise to the present appeal are as under -

Tl edusces of e

. 1- That, the Civil Servant Act, 1973 (hereinafter to be éalled "CSA,
1 1973%) is an act to regulate the appointment of persons to, and the
terms and conditions of service of persons in, the service of the

Khyber Fakhtunkhwa and there are twenty seven (27) various
Sections contained in it.

.2- That, the Section "5” of the "CSA, 1973” provides as that,
- “Appointment”to a civil service of the province or to a civil post in
 connection with the affairs of the province shall be made in the
prescribed manner by the Governor or by a person authorized by the
Governcr in that behalf.
(Copy of the ibid Section attached as Annexure.......... o "A").

| 3- That, the Section "26” of the “CSA, 1973 provides as that, the
. Governor or anv person authorized by the Governor in this behalf,



°)

may make such rules as appear to him to be necessary or expedient
for carrying out'the purposes of this Act. s
(Copy of the ibid Section attached as Annexure.........u....”"B”),

That, the respondents No.1, 2 & 3, (hereinafter to be called " Rules
_@i_r@:iﬁg_;/ljuthori /”) have framed Efficiency & Discipline Rules,
2011 (hereinafter to be called "E & D Rules”) while exercising the
powers to make Rules under Section "26”of the "CSA, 1;973”.

That, the rule "2” of the “"E & D Rules” provides definitions of
different word & phrases. According to rule 2 sub rule (1), clause (©)
of the E:& D Rules”, the term "appointing authority” means an
autpority declared or notified as such by an order of Government
unqe:r the Khyber Pakhtunkhwa Civil Servant Act, 1973 aqd the rules
made thereunder or an authority as notified under the specific

" laws/rules of Government.

(Copy of the ibid rule attached as Annexure................ «."C").

That, fuither dilating upon the term “appointing authority’,
accordi'ng to rule "¢” of the (Appointment, Promotion 8':. Transfer)
Rules, 1989, (hereinafter to be called "4PT Rules, 1989") framed
under the "CSA, 1973”7 is the Authority competent to make
appointment to posts in variousbasic pay scales listed against each.

(Copy of the ibid rule attached as Annexure........ AR » Lo}

That, according to rule "2, sub rule (1), clause (f), sﬁb clause (i) of

the "E & D Rules” the f:erm "Competent Authority I}teans the

respective Appointing Authority”. In light of rule "¢”of the “4PT
Rules, 1989” read with rule "2’ sub rule (1), clause (f), sub clause
(i) of the "E & D Rules” the term “appointing authority’ will be
hereinafter referred to as “competent authority” while in the same

analoﬁgy,u the "‘non-appointing authority” as “incompetent
authority” under the rules ibid. As the Chief Minister is the

: Aol sk Sdebey MR

8-

“appointing authority’ of the Civil Servants’ of BS-18 & above,
hence therefore he is the only “competent authority” to deal with
the disciplinary proceedings & other official business/matters ( Terms

& Conditicns) while no one else at any cost. |
(Copy of the ibid rule attached as Annexuire..... N i

That, according to rule "5” sub rule (2) of the “E & D Rules” the
charge sheet or statement of allegations or the show cause notice, as
the case may be, shall be signed by the competent authority.
(Copy of the ibid rule attached as Annexure.......cccueinnnn"F”).

That, the " Rules making Authority” mala fidely amended the "
& D Rules” by further appending/adding an impugned Proviso

(hereinéft’er to be called “First Impugned Provisg”) in rule "2,




sub rule (1), clause (f) cub clause (i) of the "E & D Rules” vide
dated 07 12- 2017 which i ||s reproduced for perusal as under,
provuded further that where Chief Mlmstcr is the
Applomtmg Authorlty, the Chief Secretary shall be the
compett.nt autho»nty for the purpose of these rules except
ruﬂes 14 & 15", .
(Cop»y of First Impugned Proviso attached as
Annexure............. B NN EeN N NN R Ry ean TR i B

, 10 That the “First Imgugned Prowsa” further appended wh:msncally

to the above under reference rule badly hits the intents & spirits of
the' Ieglslature by overriding the statutory provision of sub clause (i)
in clause (f), sub rule (1) of rule 2% of the "E & D Rules” read
with rule. "¢” of “4PT Rules, 1989 while empowering the Chief
Secretary as “competent authority” on behalf of the Chief
Minister. It manifests injustice & malafide intentions that how come,
only in case of the disciplinary proceedings of the civil servants of BS-
18 & above (while leaving rest of the all their other terms &
condrt/ons in re/at/on to_their appointments, promotions, etc.) the
'Ru/es makmg Authori rity” , has authorized, an “j incompetent
: auth'orlg/" |e Chief Secretary to supersede the Chief Minister
. {Lc_'g __p__!'ent .autlvonng) while empowering the former one as

"competent a uthongg” which is in intra contradiction to the
aforementioned prevallmg law & rules.

11 That, in the sarne analogy, the " Rules making Authorlgz , made
another impugned amendments vide dated 16" January 2023,
namely in rule "6% after sub rule (1), by addmg/appenchng a new

proviso (hereinafter to be called "Second Imgugnea’ Proviso ~,
which is reproduced for perusal as under,
“Pno‘ivided that in cases where the Chief Minister or Chief
Secretary is the competent authority, the Admmlstratlve
Secretary may suspend the Government servant and submit
chartge sheet and statement of allegations, forthwith, to the
umpetent author nty for signature and initiation of
dlscuplmalry procee»dmgs, in accordance w1th these rules.

(Copy claf Second Impugned Proviso attached as

Anme.xur€= lllllllllllllllllll USdammsNNEBNNRRNESEDAS ¥Nsuwenn fUaEsaman Ill-lllll‘l Ill“H".

12 That, the " Rules making Authority” have once agam made a
- whimsical amendment w&thout the observance of the fact, material

on record, prevailing rules & laws and illegally authorlzed the
concerned Administrative ‘Secretary regarding the suspension of such
Government/Civil Servants, to whom the competency of appointment
of the civil servant is not attracted to his htghness on account of

being an “incompetent avutlro}'lgz




(5)

13-That, the appellant also preferred a departmental appeal vide dated

© 13-02-2023, to the " Rules making Authority”, regarding the both
impugned provisos made vide dated 07-12-2017 & 16% January 2023
respectively in the "E & D Rules”in order to revisit the same in light
of the prevailing law & rules read with reported judgments of the
Superior Courts but the same was not replied/ communicated so far
till date.

(Copy of appeal attached as Annexure............ ..i............._.“I”).

14-Tha_t, the appellant feeling aggrieved from the inaction’ of " Ruyles

o _r@'riqg Authority”, ﬂ}ed a petition vid WP No. 3218-P/2023,
thr:t)l‘.lgh which thev :Honolrable Chief Justice of PeshawarHigh Court
directed vide dated 20-12-2023, the appellate authority to decide the
matter strictly in accordance with law within stipulatory period of one
month but the same was also defied and was not decided so far,
hence the appellant is before this August Tribunal through instant
appeal ih: pursuance of the aforementioned juldgment.
(Copy of the referred judgment attached as Annexure....."J").

GROUNDS:

A- That, the mala fidely amending and notifying of "E & D Rules”
: while further adding/appending the “First Impugned Proviso’
vide dated 07-12-2017, by the " Rules making Authority”in an
arbitrary and discriminatory manner, transgressing over the parent
statute i.e Statutory provision of Section "5 of CSA, 1973,

read with rule 2% sub rule (1 clause f, sub dau:rse i) of E

- &0D Rules read with rule "4” of APT Rules, 1989, th rough a
- Wwhimsical & impugned amendment in respect of “appointing
: authoritylie competent authority” while empowering the
(j:hief secretary as “competent authority” for the purpose of

nules ibid instead of Chief Minister for the civil servants holding BS-

18 & above, is in sheer violation of law and laid down procedures.

B- That, -according to reading in juxtaposition of rule "2”sub rule
e el Clause (), l'rule 2% sub rule (1), clause (f), sub clause (i),
- rule "57sub rule (2) of the "E & D Rules” and the above “First
Impugned Proviso’ with each other, the Chief Secretary has

been made “competent authority”in sheer violation of Section

':‘;5_f’f of the "CSA, 1973 read with rule "4” of the "APT Rules,
4989 on behalf of Chief Minister to the extent of initiating the
qis;ciblir1aw proceeding and to sign the Charge sheet & statement

of allegations but at the same time, the same authority has been
~made “incompetent authority” - i.e "non-appointing
guthority” under the rules ibid to sign the Show Cause Notice for

such civil servants who are holding BS-18 & above which is self-

intra  contradictory, variable and impracticable: | The referred
ratter of controversy may be better understood from initiating
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disciplinary proceeding, while signing and subsequently serving of
the Charge Sheet & Statement of Allegations by an
mrcorrg_ etent authongz i.e Chief Secretary (Respondent
No'2) upon the appellant, which may stand vitiated the whole
prc»ceedlngs as the Show Cause Notice will be eventually signed
by the Chief Minister_"competent authority” , hence it is in
sheer vnolaholn of |the referred laws & rules and therefore the very
vires of the Charge Sheet & Statement of Allegations served upon
the appellant are also hereby impugned.
(Ccople., of charge sheet & statement of allegatlons are
P atlat.hed as Annexure......... Cernanas crereearanas cesrensrrennnnenns VK").
C- That according to judgment reported in “PLJ 2011 Tr.C 577
5 which has referred the matter of jurisdiction of the “competent
au'thongg regarding the initiating of the disciplinary proceedings
as that
"O'nlz the_App lntmg Authority ls Competent and has

_L_ﬁ'lSdlCthﬂ to initiate disciplinary groceedmgs agamst the
civil servant o

(4C'opy of cited judgment attached as Annexure.......... “L")

D-  That, it has been held in a judgment cited as 2017 PLC CS
2507 that,
"Authorlm which had power to appoint anzbodz enjoyed

the Qomer to groceed against _an_appointee undeg the
relevan t provisions of law?”,

((.opy of cited judgment attached as Annexure ...... ..‘..“M").-

E- That, in the case of “First Impugned Proviso” of the "E & D
Rules” made vide dated 07-12-2017, while declaring. the Chief
Secretary as “co mpetent authority” only to the extent of
initiating disciplinary proceedmg against the civil servants of BS-18
& above on behalf of Chief Minister(while leaving. gest of the all
their _terms & conditions in_relation to their appointments,
gg motions, etc.), is a whimsical, sketchy, slipshod, vague, cursory
1Iluswe elusive, unfair & non JUdIClOUS amendment and is in utter
v:olapon of cited judgments reported in “"PLJ 2011 Tr.C 57%, &
"2'017 PLC_CS 250" in the instant matter, hence non
sustamable in the eye of law and liable to be struck down.

F— e "‘h‘ai, according’ to a judgment reported in"1990 PLC (C.S)
: 2327 which has referred the matter of jurisdiction regardmg the

.delegatlon of power to an authority vide citation “e”while holding
SO, that

"Alltho __gm a__delegated power could not be further
dt’l_gf.lt&‘d yet, where the rule was subzect to exception
thrat when the law itself provided for further delegation,
that delegatla.n‘ if _made, would be as_valid _as _the

, de@_a_atlon maa'e by the Jaw itself.
(C opy of cited ]udgment attached as Annexure........"N").




That, it has been held in a judgment cited as "200."5 PLC (C.S)
5517 vide citation "¢” regarding the limitation of delegation of
power as that,

TA delegatee cannot further delegate his powers.
(Copy of cited judgment attached as Annexure..........."0").

That, it has also held in judgment titled as“2010 PLC (C.S) 1”
vide citation “f”under the legal maxim as that,

"Delegatus .non_potest delegare, i.e delegated powers
cannot be further delegated,

(Copy of ci;t7ed judgment attached as Annexure........"P"),
That, according to judgment “2016 UC 5917 it has been held
vide citation “A” regarding delegation of power that,

| s':tatl'ltonz delegatee_cannot sub delegate his or her

DOWETS.

(i opy of cited judgment attached as Annexure..... e Q).
That, the Chief Minister & Chief Secretary have been made
comqettlent through delegation of powers in their respective
hierarchy to make appointments of the civil servants in various
basic pay scales listed against each under rule "¢”of "APT Rules,
1989” read with_Section "5” of CSA, 1973, but the former
being a statutory delegatee under the referred rules, & law, cannot
further delegate whimsically his powers to make the atter one as
further competent without referring any spedific provision of law
relating to the extent of disciplinary proceedings of civ‘gl servants
BS-18 & above, hence the matter under reference seems just like
putting the cart before the horse, being violative of the judgments
cited as "1990 PLC (C.S) 232", “2005 PLC (C.S) 55'1 2 2010
PLC(C.S) 1”& "2016 UC 591", respectively.

That, according to the “Second Impugned Proviso” made vide
datteq 16" January 2023, in the form of adding/appendjng a new
proviso in rule| "6", after sub rule (1) in the "E& D Rules” while
authdrizing the concerned Administrative Secretary “to suspend
such a Government Servant, for whom the Chief Minister or Chief
Secretary as the case may be, is the "competent authority”,
being also in contradiction and against the law, facts, norms of
natural justice, materials on the record & unconstitutional, hence
not tenable and liable to be set aside.

"That; according to ‘Section "15” OF_THE West Pakistan

(KPK) “General Clauses Act” 1956 [(afna!o_gous to "Section
216" of the “General Clauses Act”, 1897)], while prescribing
therein the powers & Functionaries which is reproduced as under,

“"Power to appoint to include power to suspend or-dismiss”,

(Copy of the referred law attached as Annexure..... «a"R").
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That, the HonorablévP'eshawar Court has also held in a judgment
cited as'2016 PLC CS 424” vide citation (¢) through

administration of justice as that,

"A uthorlt_‘z havin ower to appoint had also the ower to
qusgend" T
((.opy of cited judgments attached as Annexure.........“S")

That, as per dictum laid down by the Honorable Supreme Couft of
Pakistan in the case cited as "2004 SCMR 158" vide citation (b)
wlpi»le referring & interpreting the Section 16 of “General Clauses
l_\_tlc_t", 1897, as that,

ﬂ’olwer to appoint includes power to suspend or dismiss”,
(Copy of cited judgments attached as Annexure........."T").

'j'hat, in the “Second Impugned Proviso” of the "E & D
Rules” made vide dated 16-01-2023, while authorizing the
Admmistratlve Secretary  as "competent _authority”
( 'apgomtmg authority”) to suspend a Government Servant
while exercising powers on behalf of Chief Minister or Chief
Secretary as the case may, is a whimsical amendment, abuse ‘of
powers and in violation of cited judgments reported in"'2016 PLC
CS‘ 424" 12004 SCMR 158" read with “Section 157 of "West
P.aklstan ( PK) General Clauses A ~ 1956, hence non

sustalnable in the eye of law and liable to be struck down

1
That the res.pondent No.2 ("Chief Secretagz') have suspended
the services of the appellant vide dated 07-02- 2023, by presuming
his highness as a “competent authority” under the garb of the
“Second Impugned Provisos” which is in fact not competent
to do 50, as the prevailing rules, laws & reported judgments do
not tl.mpower/permlt the aforementloned authority for carrying out
uch a mal exercise and thus the action taken is without
Jurlsdlctlon abuse of powers, hence the exercise ibid is a Coram
non judice.

((opy of suspension order wde _dated 07-02-2023
attached as Annexure........uee.. S .......;".L';..,......“U")

That, regarding the Proviso, the Honorable Supreme Court has

i pheld in a judgment reported in “2017 SCMR_339” while

lnterpretlng the statutes vide citation (b) as under,

( zenerally a growso was an exception to or qualified the
mgl_r_r_prow‘:ton of law to which it was attached.... Proviso
was ta be_strictly construed and it applied only to the
p_amcular grows/on to which it was appended. ... Proviso
was Irmlted to the Qrowsmn which tmmedlatelz precedes

it..... Purgose of a proviso was to guallfy or modffy the
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scope _or _ambit _of the matter dealt with in the main

; '1 rovision, and jts effect was restricted to the J articular

situation specified in the proviso itself. ... Before a proviso
i i . ’. - . . - | &' = .
could have any application, the section or provision itself

must apply. o
(Copy of the «cited judgment attached as
Annexure....... fiiesesessstasEensustsatLaRTRITEERUETURSRESTOROIRRLOREORED wnnee V')

iR- That, it has held vide citation (b) in a judgment titled as “2016
' PLC CS 287" “that Policy or notification could not override
tﬁatutorv rules framed by Government undeg the statute.
In case of con«'lstencz between notification and statutog{
L ules, the rules shall Qrevall “
(Copy of the judgment ibid attached s as
: : LAWR
al!ﬂnexure ---------- ARG RIS AN NN ENOPUNSERVEDUENENOPORONDED dsssnnevennus W}

'S- That, the both of the impugned provisos may deem to be tainted

with mala fide and against the principles of natural justice being
dlscnmmatory, as the stakeholders were also not kept in loop
whzle making such amendments. It was held by Supreme Court of
Paktstan vide citation (a) in a judgment reported in'2018 PLC
[C S) 657, as that "Terms & Conditions of service could not
be unilaterally altered by the emglozer to__the
a'lsad vantage of the employees”.

(Copy. of the «cited judgment attached as
ANnexure.......ceeenes vereesrer st et sn s e s bR X,

t

T- That, as per dictum laid down by the Honorable Supreme Court of

Pakistan in the case cited as "PLD 2011 SC 927~ the Honorable
Supreme Court of Pakistan has dilated upon the: principle of
administration of justice in the following words,

_"_ en a procedure has been provided for doing a thing in
g_partlcular manner_that thing should be done in that that
matter and in no other way or it should not bé' done at all:
mdeed it lmglledlz prohibits doing of thing in_any other
mannerg the camgllance of such thing in no waz could be
elther lgnored or dtsgen,ged with. If the act comglamed of
IS w:thout zurisdlctlon or is_in_excess of authority
_;opferred by s;tatute or there is abuse or misuse of power,
court can interfere.

" U-  That,'as per dlctum laid down by the Honorable Supreme Court of

Pakistan in the case cited as “PLD 2010 SC 483, the Honorable
Supreme Court of Pakistan as follow;

"When the Supreme Court deliberately and with intention
of settmg the law, pronounces the question, such
,gronouncement is the law declared by the Supreme Court
w:thm the meanmg of Article 189 of the Constitution and

is binding on all Courts in Pakistan, It cannot be treated as
mere obiter dictum.




V-  That, the appellant seeks permission to advance other grounds

and proofs at the time of hearing.

._f' = Jtig therefore, most humbly prayed that the appeal of appellant -

may Kindly be acc epted as prayed for.

o] LW“ |
PELLANT o |

THROUGH:

NOOR MOHA AD KHATTAK
ADVOCATE SUPREME COURT

. AfFFIDAVIT

il[, S. M ASAAD HALIMI CHIEF DRUG . INSPECT OR (BS 19)
Durectorate General Drug Control & Pharmacy, Old- Fata Secretariat
§<=rvuc.es Warsak Road, Khyber Pakhtunkhwa Peshawar Health
Pepaltment do hereby solemnly affirm that the contents of this
A]ppeai are true and correct to the best of my knowledge and

: Pn=l|ef ‘and nothing has been concealed. from ' th:s ‘Honorable

Court/Tribunal.

|
DEPONENT .



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL

0,

PESHAWAR.
SERVICE APPEAL No. _ /2024 .
S.MASAAD HALIMI Vs HEALTH DEPARTMENT

APPLICATF]:ZCI)N FOR c’USF’ENSION OF OPERATION OF THE IMPUGNED
CHARGE SHEE'IF STATEMIENT OF ALLEGATIONS, SUSPENSION ORDER

DATED 07| 02, 2023, ISSUED IN UTI'ER VIOLATION OF PREVAILING
LAWS & RIULES AS WELL AS OF THE JUDMENTS CITED AS “ "PLJ 2011
In.C57% "2017 PLC CS 250”IN PURSUANCE OF THE BOTH IMPUGNED

EROVISO T'[Ll THE FIN/ AL DISPOSAL OF THE ABOVE TITLED APPEAL.

R S H EWI:'II'H

1-

2-

That, the above mentioned appeal along with thls application has been

filed by the appellant before this august Service Tribunal in which no date
has been fi xed so far.

That, the appellant filed the above mentioned appeal against the
impugned proviso dated 07.12.2017 & 16-01-2023, whereby the appellant
has been served with unlawful charge sheet, statement of. allegations & his
services have been placed under suspension vide dated 07-02 2023, in
utter v;olatlon of the rule "?” sub rule (1), clause (f) sub clause (i), rule -

5", sub rule (2) of the "E& D RULES, 2011”, 2011”, read W|th rule "4”
of the "4PT Rules, 1989~

That, aII| tﬁe three ingredients necessary for the stay is in the favor of the
appellant :

That, the impugned charge sheet, statement of allegations & suspension
order v1de dated "07.02.2023” have been issued deliberately, having
malafide intention of harassment and is in utter disregard of the various
Courts judgments cited as "PLJ 2011 Tr.C 57" "2017 PLC CS 250”
respectively in pursuance of the both impugned  provisos by an
incompetent authority, which is also violative of the prevalhng & notified
relevant rules & Law.

It' is therefore, most humbly prayed that on acceptance of this
apphcatlon the |opetdtton of the impugned charge sheet, statement. of
allegations & suspension order dated "07.02.2023 in respect of appellant
may very kindly be s.uspended till the final disposal of the above titled

service appeal. W 't A@J/{”\

Applicant o
THROUGH:
NC)OR MOHAMMAD KHATl'AK

ADVOCATE SUPREME COURT :
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.. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.
SERVICE APPEAL No. /2024
L SM ASAAD HALIMI . - VS  HEALTH DEPARTMENT
AFFIDAVIT, o

»-

I, S.M ASAAD HALIMI CHIEF DRUG INSPECTOR (BS-19)
Directorate General Drug Control & Pharmacy, Old Fata Secretariat
,Serv:ces Warsak Road, - Khyber ‘Pakhtunkhwa Peshawar Health
D»epartment do hereby solemnly affirm that the contents of this
Apphcatmpn are true and correct to the best of my knowledge
and beltef and nathing has been concealed from this Honorable

Court/T nbunal
1%
/ém/ /W@
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ESTA CODE [Establishment Code Khyber Pakhtunkhwa 3

CHAPTER- I

‘ l'nl mmwmc N

. CONSI'ITUTIONAL PROVISIONS REGARDING TERMS AND CONDITIONS

-OF. SERVI('E OF CIVIL SERVANTS,

' A\ppomtments to service of Pakistan
.and conditions of serv:ce.

v

240. l\ppomtment to service of Pakustan and conditions of

. service.---Subject to the Constitution, the appointments to and the condltuons of
serwce of persons in the service of Pakistan shall be determined-- -

; .
"(a) in the case of the services of the Federation; posts in connectlon
with the affairs of the Federation and All- Pakistan Services, by or

' under Act of Ma]lls-e-Shoora (Parliament); and -

(b) in the case of the services of a Provmce and posts in connection
" with the.affairs of a Province, by or under Act of the Provincial
Assembly. .

Exp!anatlon.- In this Artlcle, “All Pak:stan ‘Service” means a service

- common to the Federation and the Provinces, which was in existence immediately

before the commencing day or Wthh may be created by Act: of Majlis-e-Shoora

' .(Parhament)

Existing rul(.s eti. to ccmtmue

241. Exus.tmg ru!es, etc, to contmue.-«Untll the appropriate Leglslatur(

makes.a law under Article 240, all ruies and orders.in force immediately before the -

- commencmg day .»hall so far as consistent with the Prowsnons of the Constitution
" continue in force and-may be amended from time to time -by the Federa

Govcrnmcnt or, as thé case may be, the Provmcual Government.

Khvber Pakhtunkhwa

ClVlI Servants Acts, 1973
(Khyber Pakhtunkhwa Act Nu. XVIII of l.973)

1

- An'Actto regulate the appomtment of persons to, and the terms and condltlons of

service of persons in, the service of the Khyher Pakhtunkhwa

[Gazetta of khyber Pakhtunkhwa, Extraordmary, Page No 787N 287V 12\
. November 1973]

Preamble.---WHEREAS it is expedient to regulaiz by law the appomtmcn

o of'peréons to, and the terms-and conditions of service 7 persons in, the service ¢
. thc Khyber Pakhtunkhwa, and to provude for matters connected therewuth 'd

-ancillary thereto;- ) T

It is héreby gnac.téd asl.follows;.f-é_ .

-
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O B "‘rules means rules made or deemed to have been made under
. this Act ; :

6)) “selection authority” means the Khyber Pakhtunkhwa Public

- Service - Commussnon a departmental “selection . . - board,

' d(.partme.ntal selectlon commiittee or other authority or ‘body on
the recommendations of, or in consultation with - which any
- appomtment or promotion, as may be prescribed, ls made

(k) temporary post" means 3 post other than a permanent post

() . For the purpose of th:s Act, an apnomtment whether by
promotion or otherwise, shail be deemed to have been made on regular basis if it.is

. ,made in the prescribed manner. .

'CHAPTER-II
TI’:'RMS AND CONDITIONS OF SERVICE OF CIVIL SERVANTS

N ¥ Terms and Conditions.---The terms alnd condltions of serwce of

A cwul servant shall be as provnded in thls Act and the rules _ L

4, ' Tenure of office of civil servants.--«Every czvil servant shall

hold office during the pleas.ure of the Governor.

5 Appomtment ---Appomtment to a clvil servxce of the Provmce or

- to a civil post in connectlon with the affairs of the Province shall be made in the

-+ . prescribed manner by the Governor ar by 3 person authorised by the Governor in
- that behalf.

C-

6. Probation.---(1) An initial appomtment to ) servxce or post

' "refeﬂ ad to in section S, not-be:ng an adhoc appomtment shall be on probation as
'-may he prescnbed

(2) +Any. appointment of a civil servant by promonon or transfer to a

' service or post may also be made on probation as may be prescribed.

1

(3) Where, in respect- of any service or post, the sattsfactory

- compietion of probatlon includes the passing of a prescribed examination, test or
i course or successful completion of any training, a person appointed on probatlon to
. 'such service or post who, before the expiry of the original or extended period of his

:.probatlon has' failed to pass such examination or test or to successfully compiete
',.4:,course or the training shall, except as may.be prescnbed otherwise--

(a) if he was appointed to such service or post by xnstlal recrmtment
C be discharged; or :

(b) lf he was appointed to such service or post by promotlon orv
o _ll.ransfer, be reverted to the. service or post from which he was
promoted or transferred and against which he holds. a. llen or, if

there be no such serv:ce or post be dlscharged

-
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ESTA CODE lEstabllshment Code Khyber Pakhtunkh ] 13

23, Saving.---Nothing in this Act or'in any w4le shali be- construed &
- limit or abridge the power of the Governor to deal with the rase of any crvrl servan'
in such manner as may appear to hlm to be just and equltabie

Prowded that where thls Act or any rule is applir 1ble o the case of a civ

that provided by this Act or such ruies

1{ Anl.; Indemmty ~--No suit, prosecutlon o other Iegal o"roceeding

-, shall lie ag & 3 civil servant for anything done or intended to e done in good fail!
- in his official capacity under thls Act or the rules mstrur‘"‘ons or dlrectton made (

. issued thereunder

. 23B. Junsdlction barred.---Savé as provided under this Act and tb
'Serwce Tribuna Act, 1974 {Khyber Pakhtunkhwa-Act Nc. I of 1974}, or the rulc
made lhereunder, no order made or proceedlngs taken under this Act, or the rul
made thereunder by the Governor or any officer authorised by him shall be called
q|ue.~mon in any Court and ne injunction sha!l be granted by any Court in respect
any decision made or proceedmgs taken in pursuance of any power conferred by 1
under this Act or the rules made thereunder. 1 B

24 Removal of dllft" cultles ---If any dl‘r‘;culty arises in g ving effe

' to any of the pIO\|1151005 of this Act, the Governor may make such {order, n

mcons:stent 'with the provisions of this Act ‘as may’ appear to him to be necessa
for the purpose of removnng the diffi culty ' -

. .
-Proviced that no such power shall be exercased .fter the expiry of one ye-
- from the comirg :nto force of this Act. ~. " . S

25, Appomtment of persons on- contract,' ete.--- The Govern -

" or any person authorised by the Governor in that behalf may, ‘on. such terms as

" conditions as he. may specify in each case, appoint persons on contract basns or:

work- chargcd basis, or-who are pa:d out of contmgenclec.

Provrded that all such employees who were workmg in any such capac
lmmedlately before the commencement: of this Act shall continue to be'so employ
on the same terms and condtt:ons on which: they were appomted

.26. _ Rules. ---(1) The Governor o any " person au'chonsed2 by t

Govemor in this behalf, may make such rules as appear to him to be necessary

- expedient for carrymg out-the purposes of thrs Act.

Sec’don«, 23A and 238 inserted by Khyber Pakhtunkhwa 01 dinance No. XIV of 2002 dal-
02~05 2002,
2 The Goverror has authorised the Chief Mlnister I(hyber Pakhtunkhiva to. make rules
' Notificatiory No.SOR1(S&GAD)1-206/74/Vol. V dated 18.4.1489 which reads as under:-
Mn exercise of the powers conferred by sub-sectlon {1) of ectton 26: of the Khy
+ Pakhtunkhwa Civit Servants Act, 1973 {Khyber F'akhturkhwa Act XVIIT: of 1973),
,:‘Govemor cf the Khyber Pakhtunkhwa Is pleased to duthorise’ the Chlef: Minlster Khs
Pakhtunkhwa to make rules for carrying out the purposes of the said Act”.

or
e
er

-
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Government Servants (Efficiency and Discipline) Rules, 2011,
L {Kl'iybezr Pakhtunkhwa Government Gazette, Extraordinary, Page No. 16ﬁ-173_,
ST i Wt o waine ] B o September, 2011 o ‘ :
| . Notification No. SO(REG-VI) E&AD/2-6/2010.dated 16-09:2011.+-In
*  -exercise of the powers conferred by section .26 of the Khyber Pakhtunkhwa Civil Servants
Act. 1973 (Ktiyber Pakhtunkhwa Act No: va of 1973), the Chief Minister of the Khyber
" Pakhtunkhwa Is pleag_ed to.make the following rules, namely: A .
P 1,7 | Short fiﬂe‘e! application and commernicement.—(1) These rules
.may be called the Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline)
' Rules, 2011, o . . S
- (2) - These shall apply to every person who-is a member of the civil service
o of the Province or is the holder of a civil post'in connection with the affairs of the
e .. "Province and stiall also apply to or in relation to a person in temporary employment In-the
¥ . cvil service of post in connection with affairs of the Province. -
. D ) These shall ccme into force at once.
T S Definitions.—(1) In- these rules, unless the context " otherwise
“ow Tt requlires, the following expressions shall have the meanings hereby resPeq;Uvely assigned
A tothem, thatIsto say- = = | : ,
LR R .- (@ . "accused" means a person in Government service against whom action
© . slnitiated under these rules;’
', (b - "_apbellate authority" means the authority next ébove the oompétént i
R authority to which an_appeal lies agalnst the orders of the competent:
authority; . a : N .
oo , © »j"éppollntlng authority” means an' authority dgcla‘ged or notified as such
R -2 an order -of Government under- the Khyber Pakhtunkhwa Civil.
P . Servants Act, 1973 (Khyber Pakhtunkhwa Act-No. XVIII of 1973) and
NP . . the rules. made . thereunder -or an. authority as notified under the
v C S speclific laws/rules of Government; - S
‘ ) (d) - “charges" means allegations framed against the accused pertaining to

acts of omission.or cbmmisslon‘cognlzablg_ under these rules: -
fif] .. (@ ' "Chief Minister! means the Chief Minister of the Khyber Pakhtunkhwa;

(A", “competent authority” means- -
- () - the respective appointing-authority; - Cs
m In relation to a Government servant of a tribuna! or court
, functioning under Government, the appolnting authority or
- the Chairman or presiding officer of such tribunal or -ourt, as

s .. “the case may be, authorized by the appointing athority to
SR U - exercise the powers of the competent authority under these
rules: ' :

Provided that where .v.ltwo~—.or, more ';va-:rnmen?:

-+ servants are-to-be proceeded against jointly, the competent:
authority in_relation to the accused Government servent
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: '((g)  “Provincial Selection Board™ means the’ Board.' Fonstjtuted rby
chernmént for the purpose of selection of civil se,(yant.sil.or
promotion or transfer to posts in respect whereof the appointing
autharity under rule 4 is the Chief Minister and shall consist of
such persans as may be appointed to it by Government from nrng
to tirne.] B |
in these rules shall
2 Wards and expressions used but not c{eﬂned all
have thes{se?me meanings as are assigned to them in the Khyber Pakhtunkhwa Civil
. Sorvants ‘Act, 1973 (NW.EP Act XVIII of 1973) ar any other statutory order or rules
of Gavernment for the time being in force. , ,
3 . 3. Metl;:od gtf Appointment.-h(l).Aﬁbointmegnb to posts shall be
' made by any of the fallowing methods, namely:- . . o 1
€)) by promation or fransfér in accordance with the provisions
contained in Part-11 of these rules; and : Do
(b} by initial Yecrultment in accordance with the provisions conta:ineﬂ
, in Part-II] of these rules. ‘ P E
[T . o sataanter Wt . . ’ - ’ o T
() The methad -of appointment, qualifications and -other conditions

épplicabﬂe to a pbst shall be such as laid down by the Department concerned in
cansultation with the Services and General Administration "Department and the
Financa Dapartment. : )

4. Appointing Autherity.---The authorities compétent to rmake
appaointment ta posts in varlous baslc pay scales shall be as follows:-

-] S.No 1. Posts | Appointing Authority I

ST, {a)*  Posts in Basic Pay Scale Chief Minister ' :

' 18 and above including S A e
posts in Basic Pay Scale : T S

17 borne on any of the
following services;
)] Forrner Provincial
© Civil Service
(Exett‘gtive
Branch);

(i) Former Provincial o ‘
: . Civil Service K ' h
L . . QJudicial Branch); S
' and '

"o (i) . Provincial Civil ..
: © Secretariat : oo :
Seivice, i o !

'
i
.

C 1. Clause "(n}" subsUtuted by Notificalion No. SOR!(S&GADM—I/BO/VOI.II te nl ;1 02 .
2. Substiluted by Noliﬁii:ati‘an' No.SOSRI(SLGAD)A-1/75(Vol.]) dated iZ-OS%Sﬁ. T%J:'g:’ TE tw

Lo e true ;. o

,':;Ld\JV.,
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151.

L. Slub.-tﬂuttd for "Pasts In B
Noliﬁc«ﬂion No.- SOR-ITI(E&GAD)2(1
2. Added by SOR-II(E&GAD)2(149)03, datc

3.

Subss, By Ncatll‘ catlon No. SOR VI/ERA

asic Pay Scale !
144)03, d

Posts In Daslc Pay 'Scales 36, to  (a)

(b)

LS]‘.'Q..C.Q_DJ._[E;]J"LJM qhm* t Cod (f\ hor n(htu
DU i’l!':ls |
) Appolnting Authorily
Ky 'l’ml‘- In“Basic Fay Scale Chief Secretary ‘
7, olher  than those |
covered by (a) abave and
the  post  of  Deputy
Superintendent of Pallce;
'md] .
() Post:;_ ool Deputy  Provincial Palice Ofr‘cer /{ Inspector-
.Supcrlntcndcnl' of Pollce General of Police]
Posts In Basle Pay Scale 16 (@) In the.case of Secretariat of
, . the Government of Khyber
Pakhitunkhwa, the Chief
Secretary.
(b) In, case of High Court, . the
' .Chief Justice; and
() In. the case of -Attached
Department: '
(i) the Head of Attached
Department : concerned
and

@) In any otiier éase the

Secretary - of the
Department concemed

In the case of cuwl Servants
barne on  ministerial
establishment of Civil Courts
_subordinate to High Court,
the officer authorised as such
by the Chief Justice; and

In other cases--. i )

(i) -an officer decIared under
the relevant Delegahon of -
Powers Rules, which shall
to this extent be deemed
as operative; ar

. (il)- Where no such appainting
authority has been
declared, the Secretary o

7 other than those covered hy {a) atove” by
ated 22-00-2003.[PLD 2004 N\WPF St. G1]
d 22-09-2003.{PLD 2004 NWPF St. 61}

8AD/1-3/2015 dated 19.0-. 2016
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. Kh'y'ber' Pakhtunkhwa -~ .
‘Government Servants (Efficiency and Discipline) Rules, ?014.."

. [Khyber Pakhtunkhwa Government Gazette, Extraordinary, Page No. 162 :'73,
S " 16™Septémber, 2011] :

Notification No. SO(REG-VI) EBAD/2-6/2010.dated 16-09-2011.~-=In

. exercise of the powers conferred by section 26 of the Khyber Pakhtunihwa Clyil Servints -

Act. 1973 (Khybe'l'r P?khtunkhw@ Act No, XVIII of 1973), the Chief Minister of the Khyber
Pakhtunkhwa is pleased to.make the following rules, namely: , B
P ™ short title, application and commericement.~—(1) These rules
may be called the Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline)

Rules, 2011, , | = . o . o
‘ (2) - These shall zpply to every person who-is a member -of the civil service

-~ of the Province or 15 the holder of a civil post’ in connection with the -affairs of tf}e .
o Pro{rince.and shall also apply to or in relation to a person in temporary employment In the )

‘civil service of post in connection with-affalrs of the Province.
N )] These shall come into force at once.

2. . Definitions.~—(1) In- these rules, unless the cohtexf:‘om'erwise
requires, the following expressions shall have the meanings hereby respectively assigned

, - to them, that is to say-
u'wj . N N

(a) "accused” means a person In Government service against whom action
- . isinitiated under these rules;’

L)y - "_appe!!até éuthlarity" -meéns the authority next above the competent -
. authority to which an_appeal lies against the orders of the competent -
authority; e o

e "appointlné athority” means an authority deéla;_’ed or notified as such A
o ©+ by an order of Government under- the Khyber Pakhtunkhwa Civil. -
_Servants Act, 1973 (Khyber Pakhtunkhwa Act-No. XVIII of 1973) and

~+ the rules made thereunder or an. authority as notified under the
» speclfic laws/rules of Government; : : '

c (@) "charges" means allegations framed against the accused pertaining to
' ' acts of omission or commission cognizable under these rules: '
(e) .~ "Chlef Minister” means the Chief Mlnlster of the Khyber Pakhtunkhwa;
® "competent auth‘drity" means~ - ‘ ' o
© (B - the respective appointing authority; - S
()] in. relation to a Government servant of a tribunal or. court

functioning under Government, the appointing authority or
-~ the Chalrman or presiding officer of such tribunal or court, as
. 'the case may be, autharized by the ‘appolnting authority t
exercise the powers of the competent authority under these
rules:” : : :

' servants areto be proceeded agalnst jointly, the competent:

y'n_ authority In_relation to ‘the accused Government _sérva;n"t :

Provided that ‘where .two—-or more Gevernment

)
4

L

'
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g_gvemment servants (Efiicient and Discfuﬁhe) oTés. 2011

& subjact © gut-ruie (3), vihere e holding of departmentzl inqui
i o where holding of such departmental anut?-q‘f,lr’

ica in oiminel proce=dings of prejudicing m=fm:

_rer such Inquiry tll release on bail or termination of

ior penaldes, 85 the case may be, where
ictzd of &Y =mbezzlement oF wihere eny pecunisry oS is
______ o organzadon I which- he 18 employed Of posied, such
empzzzied smouri gnd the Zrount duz shall 72 Lecovered from such accused from his
pay or 207 oiier amount payable 0 the aacused in \hole or in part, 35 provided in the
finzncizl ruies - | : ‘
E providzd that # the amount, du2 from any such Government servant cannot be
recovered from tihe pay or any/ other amount payable 10 tim, such amount shall b2
(- the lavi for the gme beaing inforca.] ' _— ‘

5. Initiation of pmceedings.—-(l) 1f on the basis of its ovin knovizdge
‘tomp _guthority. i of the opinion that there 2re

Tor inforration placed fefore it gmpetent ULOL
| qufficiant ‘groundsfor Inigating proceeding's"against"a‘ Gavernment cervant.under these

e crall elther- |

= Covammant cervant is

cyusec L0 Gonemiment

vinally
'_}recovared undar

issuing @ show CAUSE notice

€) - precesd wself against e accused by
o under nle 7 ang, for reasons to be recarded in writing, dispens® yith
inquiry: ’
. provided tat no oppofcunity of showing cause or psrsonal
. hearing shall be given where- , '
| e it i 0] the competent authority 15 eatisfied that in the interest of
. security of pakisn or any part thereof, it is not expediant to
- giva such an opportuniw, .
(i) . a Government servant has entered into plea bargain under
any lavi for the Hme baing in force or has been convicted On
' the charges of corruption which have leg to @ centence of
fine or imprisunment; or : -
(it a Government servant is involved in subversivé activities; o
Sy itis not reasonably practicable o give such an opporunity to
o . tha acoused; of L - ’
(b) get an inguiry conduded into the charge or charges against th®
.accused, by zppointng an inquiry officer or an inqui'rycommitteﬁ; as
the case may be, under rule 11 i
' ty sh;\l;dispanse with

provided that e competent authori

the inguiry vihere g S
) a Government servant has been convicted of anv Offef:;‘;
other than orruption py 2 court of lavz under any lavs for

time being I force; oF - . d
(i) 2 Goyernment servant is or has been apsent from uty
without prior approval of leave: . ,

thority ™!

provided et the competent 8V

dispense with the inquiry vihere it 1s in PP for
sufficient documentary evidence against the accused Of:e '
Leasans to be recorded i writing, it is catistied thet ther

ne need to hold an"inqu‘sry.

3 ‘The charge sheet of ctatement of allegations or

aotice, a5 the case may be, shall be signed by the competent authority.
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Policies) E&AD/1:41/2017.-

L endment shail be made, aarmely:

—— i
.. .
p "~ .
"

In rule 2]in sub-rute(1), in clause ),
end of {irst pra
added, namely:

'»“Providml further that where

KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

(REGU LATION WING)

e et e

NOTIFICATION

In exercise of the powers conferred by Section 26 of
- f'l(}i)"b\:r Fi’nkhtunkhwn Civil Scrvants Act, 1973 (Khyber Pakhiunkhwa Act No. XVl of
§73), the Chicl Minister of the Khyber Prkhtunkhwa is pleased to direct that in the Khyber
¥ ,Pal:hmlﬂ:hw;a Government Scrvants (Efficiency and Disciplinc) Rules 2011, the following

AMENDMENT

iso shall be replaced by colon and thereafter the following proviso shall be

Ny

GOVERNMENT OF

Dated Peshawar, the 07.12.2017

in sub-clause (ii), the full-stop dppcaz%hg at the

Chief Minister is the Appoinling Authority, ) i

" \he Chief Secretary shall be the cumpcteht'aulhority for the purpose of these rules

except rules 14 & 15."

L)

END&T: NO & EVERN DATE

Copy 15 forwarded to:-

. 1
A N
Developmeznt Department.

E’-’."-‘.‘”?":":F‘?"f"

Secrutary 1o
Government of the Khyber Pakhtunkhwa
Establishment Dgparlrnent

Additional Chief Secretary, Govt. of Khyber Pakhtunkhwa, Planning &

Additional Chief Secretary (FATA), FATA Secretariat Peshawar.
The Senior Member Board of Revenue, Khyber Pakhtunkhwa.
All Administrative Sccretaries to Govt. of Khyber Pakhtunkhwa.
. The Principal Secretary 10 Gavemor, Khyber Pekhtunkhwa.

* The Principal Secretary to Chiel Minister, Khyber pPakbtunkhwa.
All Divisional Comrhnissioners in Khyber Pakbtunkhwa.

All Heads of /\ﬁBChl;.‘.d Departm
All Autonqr:nuusIScmi-Autonomous Bodies in Khyber Pakhmnkliwa.

ents in Khyber Pakhtunkhwa.

10. All I):t;puty Commissiongis in Khyber Pakhtunkhiwa/Political Agents in FATA.
11. The Registrar Peshawar High Court, Peshawar. .

12. The Regstrar; Khyber Pakhtunkhwa Service Tribunal, Peshawar, ’

13, The Secretary, Khyber Pakhtunkhwa P:ubli:c Service Commission, Peshawar.

ESublishment & Administration Department.

All ‘Additional Secretarics/Deputy Slccrcw.ries/DD(iT)l )Scct’o'r::.)y's [

P —

. (MUSHTAQ SSAIN)
Deputy Secretary (Policies)
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covmwM‘ENT"OFK&WBER l‘:\l(l-lTUNl(l—lWA
ESTADLISHMENT & ADMINISTRATION
DEPARTMENT
(REGULATION WING)

B —pnagaion
| : N Malett Peshuwar the 16" Janary, 2023

Nu.S()(1‘n|h'|l'$‘ll'°.~\'-' AN2-6/2022.00 exereise ol the prwers umgl'urru:l fhy Seetion 26 of lhc’
Khvher Poakhinnkhiss Civil Servams Acly 1973 (Khyber Paklinmkhvar Act M. Vill of
1973), the Chiel Minister of Khyher Fakhiunklnwa iy pleased W direet thal in the Rhy}')tr
Pokhtunklnwn Governient Servams (Efficiency & Discipline) Rules 2011, the [mllowiog
further amendnent shatt he madu, namely:

et et e =

AAMINDMENTS

ATMULNIAEL I ey
bt rule i sub vule (1), in clinise (h), in sub-clouse (i),
() Tor the firsproviso, e Tallosing shall be substiluted, namely:

whrgvided that on restoration 10 original pay scule or posl. .lhc
penalized Ciavernment seevant shall be placed belaw the (;rslwhilc juniors
promoted to higher post during subsisience of the period of penalty:™ and
@iy in the sccundl proviso, the semi-colon. appearing W the end, shull be \
replaced by a4 colon and thereafier the Tallowing nc\-."_pm',v'i}:o shall be
added, namely: .

wprovided also that his penalty ghall nel bc;impfiscd upon the
Government servant, who has been appointed apainst the post by initiad
recruilment.” .

Svnile 6.::uher sub-ritle [:t-),‘;hqkihltuwi‘ng ]ujn«.-isn.'-shnll he added.vamely: 2

sprgvided that in cases where the Chief  Minister 0F Chief
. » . . . '41’_-W'
Qeereiary is the gompeient authority, the Adminisioive Secrelpry may
S o - ﬁ
suspend the Govemnmaent servimt and submit charge sheet and statement 0
allegmtions, forthwith, Lo the competent autharity for signaturc and

I

l

i

|

|

Wk bhidsern wonies! il
{

initiation af disciplinary prucecdings, in aecordance with these rules.” \
t

i

Vsl

// o
- V4 Ypf-’or cule-0, the following shall pe substituied. nwely:
AN
VA

g, Procedure in case of willful absence-— Notwithstanding anything to the
comtrary conkiined in these rules, in case of willful ubsence from duty by o
Government servanl o seven or more days, a notice shall be issued by the
Administrative Secretary in vase the competent amthority is Chicf Minister or
Chicf Sceretary and in all other tases hy the competent authorily concerued,
through registered acknowlcdgement on his home address directing him to resume
duly withie fificen (15) days of issuance of the novice. 17 the same is received
hack us undelivered ar no responsc is received from such Government servant,
within stipulated time, @ notice shall be published ir at least two lcading
NEAVSPRPCIS, dirccting him o resume duty within fificen {13} days of the
puhlir::n;mn of the notice, failing which an ex-paite decision ::hulll')c 1aken by the
competent anthorily against hin. On expiry of the stipitated perind given inthe ¢ |
notice, mujlo: penalty of remaval fram service may be impﬁsudhupnn such

Governmenl servant by the competent authority™ ' :

w1 't . . . . - ' . .
' Provided that upon publication of the nutice in the newspiaper,
' pay of such Government servint shall be stopped™.

E CuamScanner
Scanncd with Camsie:
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4. I rule-1, in sub-rale (7).
{1 the! Tul} stop, appearing a the end, _
therealger the folluwing provisa shall be ndded, nwmely:
H

|
“Pravided that the Inguiry

céummumling exuneration uf the aceused.”™ oo
1

@i

l e nuldled, namely:

|

| !
“(8) On reeeipt of the inquiry
the st

loquiry  Committee, s miy

o,

shall be replaced by o cotan and

Officer, Inquiry Commilice or

feaving olTicer, as the case muy be, shall record eopent reasons for
Alier suberule (7). ns 50 amended, the tullowing new suh-rule (B) sholl

report [rom the tnquiry Officer or
be. ihe Adminisirative

Dypartiment concemed shall submit the case 10 the Chicl Minister or
‘ He Y a ave 1t e Mt
Chiel Seerctury, it so required, within lifieen (15) days lor prders.”.

-
<

L. sibstituted,
|

6. In rale 15, the full stop. appturing ot the end,
(heraalior the Tollowing provisa shall be added, numely:

! . v " N " --‘ [P .
=t rule 14, i suberude (4), 0 clause (). for the ward Mheven, ihe word “ten”™ shal

<hall be replaced by a colon und

‘}Pru-.'idcd that the hearing officer shall submit the report W the
competent autharily within twenty ene (21) days of affording opporiunity

ol pcrsminnl henting 1o the accused:”

l CHIEF SECRETARY,

. | KHYBER PAKICTU
ENDST: NO & EVEN DATE : o
Copy is farwarded I'n'i the- .

—

Development Department.
1. Senior Member Doard ol Revenue. Khyber Pakhtunkhwi,
3. All Administrative Secretaries 10 Govt. af Khyber Pakhtunkbva,
J.  Drincipal Secrelary to Governor, Khyber Pakitunkhwa,
3. P'rincipal Secretary o Chiel Minister, Kh)‘hclr Pukhiunkbwa.
6. All Divisional Conumissinners in Khyber Pakhitunkinwa:
7. All Heads of Atlnched Depariments in Khyber Pakhiunkhwa,

by Mk satacd

Additional Chief Seeretary, Govt. of Khyber Pakbtunkhwa,

NICHAVA,

Planning &

8. Al Antonomous/Semi Awtanomaous Rodies in Khivber Pakhtunkises.

, H AN Nepaly Cammissioners in Khyber Pakhtonkhwa,
egistrar Peshaswar High Court, Peshawar,
. Registrar, Khyber Pakhtunkhsa Service Tribunal, Peshawar

; . I N .
13, Secretary, Khyber Pakhumkhwa Public Service Convnission, Peshawar

13, Al Additional Sceretaries. Depuly Scerctasies and Section® Officers in

Eslablishment & Adiministration Depariment,

publish the same in the official gazette.

l

4

14, Whmager, Printing and Stationery Departiment, Peshawar with the request o

1

| W
! Deputy § lh'Clﬂ{} '»*?Pmﬂ:y)
I

@ CamScunner

Seanmel with UsuScugnes
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r'.:‘;lC.SKhylber Pakhtunkhwa

Diary No . 28.(.
Date: S0/ C~02 ~Rpoa3s
To, : ' Dated:13-02-2023

24

 The Chief Minister; |
through Principal Secretary Chief Minister Secretariat, -
Khyber Pakhtunkhwa Peshawar. ' T

Subject: APPEAL FOR REVIEWING THE IMPUGNED AMENDMENTS.
MADE IN THE “E & D RULES 2011” REGARDING THE

APPENDING OF NEW PROVISO,s IN RESPECT OF “RULES 2
. & 67, '

. ‘Respected Sir,

Consequent upon. fresh appointments-of the undersigned as a
Provincial Drug Inépectors (BPS-17) by HédlthiDepartmeﬁt on the
recommendation Public Service Commission Khyber Pakhtunkhiva since

;- 16 April 1993, the undersigned has completed gbout 29 years of Civil

) Servicafe at his credit and the undersigned submit as under on the subject
- cited above.

1) That, consequent upon the powers conferred ‘by' Section 26 of thé
Khyber Pakhtunkhwa Ciyil Servant Act, 1973, the Chief Minister of
- Khyber Pakhtunkhwa is pleased to direct that in the Khyber
| Pakhtw;akhwa Government Servants ( Efficiency & Discipline) Rules
2011, tiw following drﬁend’ment shall be made na.rr'ze‘ly, videa -
, notification dated 07-1 2-2017, as follow: 0
[ e ekt |
In Rules 2, sub-rule {1), in clause f, sub clause (ii), the full s‘tpjz
appearing at the end of the first proviso shall be replaced and :
thereafter the Jollowing proviso shall be added, namely:
“Provided further that where the Chief Minister is the
competerit authority, the Chief Secretary shall be the
competent authority, Jor the purpose of these rules except
rules 14 & 15.” I
(Copy of the relevant Proz1viso vide dated 07-12-201 7attached

aS 1ﬁnnevturleoiovto AR LR IR L T LN TN T A, 'aitoocooooiotvotvccoolotoi .’-‘; “‘A”’)l

2) That, the above provise added lo Rules 2, sub-rule (1), of clause 5
sub clause (ii), and is in contradiction to the intra rizles Le, rule 2, sub
rule 1, clause ¢ of the E & D rule, whz,'cllt states that appointing
authority means an authority declared or notified as such by an
order of Government under the Khybér Pakhtunkhwa Civil Servant-

T



S gk
. »

Act, 1973 and the rules framed thereundeér or an authority as
notified under the specific laws/rules of Government. So only the
appointinl.g authority is competent enough as defined under the E-&
D Rules ;20]‘1 , and has jurisdiction to 'ihitia’;e, disciplinary
proceedings against the civil servant while no one else under the-ibid
rules, hence such impugned proviso clearly violates.the intents &.
spirits of the legislature . '

3} That, acc'ordiﬁg‘ to judgment reported in ""PLJ'QO.?'I Ir.C 57 which
has.held that only the Appointing Authority is Competent t"o"i'nitiate
disc'riplinqry proceedings against the civil servant. In case of :
departure from doing so, the whole proceeding/ case shall stand
viticited. . .A

(Copy of cited judgment attached as Annexure.... “B”j.

4) That, it has been held in a judgment cited as“2017 PLC CS 2 250”

that,

“Authorit y which had power to appoint anybody enjoyed the.
power to proceed a gatnst an appointee under the relevant

prmvisions of law”.

(Copy of cited judgment a;tached,as ANNEXUTre...iciiicivirenins “CY).

U dad kAo ey

5) That, agcun the establishment department vide dated 16-01-202 3,
issued d notificationt while stating. therein that, the powers conferred.
by ..nectlon 26 of the Khyber Pakhtunkhwa Civil Servant Act, 1973,
the Chief Minister of Ithyber Pahhturkhwa is plea.sed to- dzrect thatin
the Khybx r Pahhtunk’lwa (cavcmme tt Servants ( Eff' iciency. &

Dzsczplme} Rules "01 1, the followmg Jurther amendment shall be

made, namely:

2. In 6, after sub rule (1), the following proviso, shall be added
namely: .

“Provided that in cases where the Chief Minister or Chief
Qe.cr«:m.r J is th.e Competc"u. Autl:o*{ty, the Administrative
Seci c.,ary ma ! suspend L‘w ucxr;eﬂﬂwnt Fervant a-ui et.b*mt

charge shest & staiemen" m u c‘"nt:ons; _,"or,hu.;tu, to. the




6

competent authority for signature and initiation of
disciplinary proceedings;, in accordance with these rules.

{Copy of the relevant new appended Proviso attached as -

A'Ltla:urecccutooa-o---n-c.-onccl.coa-tcuoovoaluuoa;ioOoo‘ll"uc'noc-o.cvicttotaolooolc- “D”}c

6} That, the above Proviso is in contradiction to General Clauses Act, As

per “Section 15” of “ The West.Pakistan (KPK) General Clauses
Act”, 1956, analogous to “Sectlon 16” of the “ The General

Clauses Act” 1897, the authority whic}ja has been vested with the
statutory power to appoint also to include power to suspend or
dismiss. }t is crystal clear that on no accourits any other authdﬁ‘ty
whao is not empowered (compétent} to appoint, cannot also suspend
or dismiss the same. . |

(Copy of ibid Section attached as Aﬁnexure......«...,...........'“"E”}.

7) That the Apex Cfburt;.has held in a judgment cited as“2004 SCHMR
158”7 that, ' .
“Power to appoint includes power to suspend or dismiss”

{Cbpy of the cited judgment attached as Annexure........ “F).

8} Tﬁa.t, amending of the impugned E & D Rules, 2011, regarding the
appending of new Prouviso in respect of Rules “2 & 6” vide 'dated 07-
12-2017 & 16-01-2023 respectively, without taking in conﬁdence of
the stakeholders is colorable exercise & abuse of executive poﬁ:ers'

L : o wdhiile passing orders unilaterally which could not ever be considered

P ' fairly, judiciously and in'a bonafide manner. The same may deem to

 be tainted with mala fide and against the principles of natural justice

being discriminatory. It has been held by Supreme Court of Pakistan

in a.judgment cited as 2018 PLC (C.S) 657 that Terms &

Conditions of service could not be unilaterally dltered by the

| .-
employer to the 'disadvaz!ntaqe of the employees. (Copy of the

cited judgment attached aS ANNEXUIE.....cccevseerrrrvrrersnserans “G).

9) That, according to “Article 4” of the Constitution read with:Section
“24-A” of General Clauses Act, 1897,' the Public Functionaries are
duty bbund tojI decide application of the citizens after judicial

application of mind with reasons and High Court-had ample




etk

Junsdtctzon to give direction to the Pubhc funcnonanes to act strzctl Y
in accordcmce with law

Keeping in view entire of the above, it is therefore humbly requ.estecl
that the aforesmd latest amendment made in the E & D Rules, 2011
in respect of the new Préviso appended to Rule 2 & 6, might have
issued in the ignorance of the APT Rulés, 1989 and.judgment
Feported in 2004 SCMR 158 read.with Section 15 of General Clauses
Act 1956, hence the éaﬁte, may kindly be carcelled/. withdrawn m

" the interest of natural Justice and oblige please.

» Syed Muhammad Asaad Halimi,
Chief Drug Inspector (BS-1 9),
District D.I.Khan.
Cell No. 0333-9120525.

’

Copy ta .
' I) PS o Chief Secretary Mwbe Pahhtuu}dlwa Pea.hawar
/ 2) PS to Secretary. Estdablishment Pakhtunkhusa Peshawar,

' /q/ //'!L/‘_
Syed Mm"t mmad i alimi, '

Chief Drug Inspector (BS-19),
District D.I.LKhan.
Cell-No. 0333-9120525. -

Tooexd sndeabn muernd
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‘ ” WP3218-2023 §M ASAAD HALIMI VS GOVT CF.pdf - 28
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| | - BEFORE THE HON' BLE HIGH COURT, PESHAWAR

WRIT PETITION NO. /2023,

1) S.M. Asaad Halimi (Chief Drug Inspector BS- 19) Chlef Drug
Inspector (BS-19) Dera Ismail Khan.

2) Syed Welayat Shah (Chief Drug Inspector BS-19). currently
posted as Chief Hospital Pharmacist Naseer Ullah Khan Babar
Memerlal Hospital Peshawar.

3) Muhammad Tayyab Abbas Chief Drug Inspector(BS 19)
Abbotabad :

4)  Ziaul Haq Drug Inspector District Hangu.

5)  Zia Ullah Drug Inspector (BS-17) D:strlct Bannu.

6)  Dr. Safi Ullah Medical Officer (BS-17) District Mardan.

7) Dr Zeeshan Medical Ofﬁcer (BS- 17) District Mardan.

v

R S PETITIONERS

- VERSUS

1-  The Chief Minister through Principal Secretary to
Government Khyber Pakhtunkhwa, Chief Minister Secretariat,
- Peshawar.

2-  The Govt. of Khyber Pakhtunkhwa through the Chlef
Secretary Khyber Pakhtunkhwa, Peshawar

3- The Secretary Establishment Government qf Khyber-
Pakhtunkhwa, Peshawar. oo

..... s - RESPONDENTS

' WRIT PETITION UNDER ARTICLE 199 OF THE
' CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN, 1973 AS AMENDED UPTO DATE

ON FACTS:

Brlef facts giving rise to the present writ petitios nare are
as under:

WP3218-2023 SM ASAAD HALIMI VS GOVT CF.pdl
, : ‘ : ' ir High Coun
P Peshawat :

syt T AR sedhacms muiie
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PESHAWAR HIGH COURT, PESHAWAR.

¢
X
FORM OF ORDER SHEET -/
T ke L LPELD - i ’ ‘ L : -
Dlat@ of Order | Order or other proceedings with Signature of J udget) ¥
or Proceeding -\
’ 2 3
" W.P NQO. 3218-P.of 2023. :
R 20: 12.2023 Present: - Mr. Noor Mohammad  Khattak,
‘ o ‘ advocate for petitioners:
Ms. Shehnaz Tarig, AAG - for
respondents. . P
k¥ S
MOHAMMAD IBRAHIM KHAN, CJ.- Through
this petition under Article 199 of the Constitution of
. |1slamic Republic of Pakistan, 1973, S.M Asaad
Halimi, Chief Drug Inspector (BS-19) and 060thers
seek the fol‘lowing relief:- ,
“It is most humbly and respectfully
prayed before this honorable Court
that on acceptance of this writ petition,
i. An appropriate writ may kindly
< be issued to declare the first
impugned proviso notified vide.; |
p»") dated 07.12.2017 1vl1i{é
l,ﬁ" N :‘ I
/.l declaring Chief Secretary to be
v competent authority on behalf
of Chief Minister, being
violative of Rule (2), sub rule -
(1), clause (1) sub clause (i) of . =+

nowa h

RS I TN ST PR VAT
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H

I , ~ the E&D Rules read with rule 4

- ' of APT Rules, 1989, as

ineﬁ"ectivé upon the | rights of »

- e the  petitioners, without
mandate of law, illegal,
unlawful, unconstirutic;nal,
impracticable, z'nvalid,.
incompetent, void ab. initio,
coram non judice and ulti;a
vires in light of the judgmen‘tsff: |
rendered in PLJ 2011 Tr.C 57,
2017 PLC‘ CS 250, 2017 SCMR

| 339 & 2016 PLC CS 287
respectively narrated under t{:e
r&of of grounds.

il. Furthermore, an appi'op)'iatre
writ may also be kindly issued
to declare the second inwugﬁed

?} ~~ proviso ﬁosiﬁed vide dated |
e/ . 16.01.2023, appended/ added to
| rule 6 after sub rule (1) whjlé
empowering the Adminisﬂ‘a!,i\ge-

Seéretary regarding the 8
suspgnsion of a Goverﬁm;em

Servant instead of the relevant |

oo ® “fad e Rmabe wypen
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competent authority, reported
in 2004 SCMR 158 & 2016 -
PLC CS 424 .res'pectively read
with Section 16 of General
Clauses Ac?, 1897 as ineﬂ'ectiﬁ?ﬁ S
upon' the rights of petitioners,
without mandate af law, illegal,
unlawful, unconstitutional,
impracticable, | invalid,
incompetent, void ab ;'nitm,
~coram non judice apd ultra
vires"” |
2, ~ During the course: of argumeﬁt"'s, léidmed :
counsel for petitioners stated that pctitioncr; lhav;z.ﬁled,
an appeal datcé 13.02.2022 before thg" api:euate
authority 1c Chief Minister, Khyber Pakhtuxikhwa,
however, same has not yet been decided. As sucix, he

requested that directions may be issued to the appellate
: ’ NI S

B E S !
:

autharity to decide the: ibiil appcal of petitioner within a

certain timeframe.

3. In-view of above, while this ]iaetition is

disposed of, the ap'pellaté authority is directed to deciae |
the above referred éppéal ot" the pctition‘crs ‘strictly in
accordance with law within a period of one‘ month from

receipt of copy. of this order, by issuing a-speaking -

order. Thercafter, if the petitioners arc stiliiv fiaggrieved,
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they may approach proper forum for redressal of their

Ca R

CHIEF JUSTICE

grievance.

Announced:
20.12.2023.
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TTon ‘ble Mr. Justice Mahammad loralim Khan, CJ.
Hon'ble Mr. Justice Shakeel Ahmad, J. - Guow



e aneer “K” (3
CHARGE SHEET ‘

I, Dr. Shahzad Khan Bangush, Chief Secretary, Khyber Pakhtunkhwa,

as the Competent Authority do hereby charge you, Syed Asaad Halmi, Chief

Drug Inspector (BPS-19), currently posted as Chief Drug Inspector, DI Khan, as
. under;

: |
That you, while posted as Chief Drug Inspector (BPS:19) at District

~ Kohat, have committed the following act of omission/commission:-

T umd '!.

IL.

1.

v,

R

As, per record, 80 inspections/visits of medical Stores/Distribution
setups were shown conducted by you .in your'.LMontl'ﬂy’Progfess Report
(MPR) but despite such-a poor performance, no record was found in
support of your inspections/ visits, |

As per record, no samples of drugs/medicines were taken/drawn by you
for the purpose of test analysis as per your Monthly Progress
Report(s)/record examined which indicates that.you had no performance

while posted at Distt. Kohat.

No mechanism of attendance orabtivity plan was available on: record to
substantiate your work/performance.

_ '-Issu;mce of No Objection. Certificates (NOCs) to a qualified person is

required to ‘be issued by the inspector after ascertaining that the

registration of the applicant is not engaged in.any medicine store of that

district. No record was maintained but NOCs were issued by-you for

granting licenses in other districts.

It-was noticed that no NOC ‘either from Khyber Pakhtunkhwa Pharmacy

Council or from concerned Districts was obtained by you before

issuance/renewal of Drug Sale License as per instruction of the

Government which resulted in the issuance of either fake or duplicate
Drug Sale Licenses.

Handing over/taking over record was not present as rcporied- by your
successcr. The data of cases under investigation or completed, Drug Sale
Licenses, cases submitted to Provincial Quality Control Board (PQCB]),
NOCs, cases of Drug Court; FIRs data, Cases Property and documentary
e"vidcnc'e:; were found missing to carry out a full and comprehensive
audit,

During your tenure at Distt. Kohat you have not reported any ‘seizurc or
confiscated any drug/medicine on Form-6 or Form-4, as required under
the Drug Rules, 1982.

Under the Drugs Act, 1976, Drug Inspectors have to convey seizure of
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L sudefense

2. By reasons of the above you appear to be guilty of “Inefficiency,

Misconduct & Corruption” under Rule-3 of the Khyber Pakhtunkhwa,.-
Government Servants (Efficiency and Discipling) Rules, 2011 and Have

. rendcred yowrself liable to all or any of the penalt:es specified in Rule-4 of the
Rules ibid, ’

3.  Youare required to submit your written defense within ten (10) days and

not more than 14 day.. of the rece1pt of this Charge Sheet to the Inquiry Officer
/ Inquiry Lor mlttee as the case may be.

4. Your written defense, 1f any, should resach the Inquiry Officer/ Commlttee .

within the sz cified period, failing w}nch it'shall be presumed that you have no.

fense.to pu; in and in that case ex-parte action shall be taken against you

5. Intimate whether you desire to be heard in person.

6. A Statement of Allegations is enclosed.




S, |
: / : DISCIPLINARY ACTION -

- 1! “adce,m A Aslam chaud_hfy. Chicf Scchtﬁf}'; Khyber .

. "Pakhtunkhwa, as the Competent Authority, 8% of the opinion {hat Syed Asaad . -
d as Chief Drug

. Hallml, Chief Drug Inspector {BPs-19) currently poste
|
st,.as: |

. Inspector, D.1. Khen has cendered himself liable t0 be proceeded again
the meaning of Rule-3 ’

" he has commiited the following Acts/ Omissions within
* of the Khyber Pakhtunkhwa Civil Servants (Efficiency and Discipline) Rules,
2011,

STATEMENT OF. ALLEGATIONS

: _5*."??'1'_?_‘ o [ e cenh. EiGHEY (80) inspectionsivisits of Medical Stores/Distribution setups were
‘ ' ' shown conducted in his }onthly Pregress Report (MPR) but despite such @

 poor performance, no recard was found in support of his inspectionshvisits.

B. -f\lo. samples of drugsimedicines Vviere taken/dravm for the purposé of ,
d examined

1 Lo {esvanalysis as per his tlonthly Progress Report(s) or recor
which indicates that he had no performance while posted at Distt. Kohat. A
e or activity plan was available on recard to

C. tic mechanism of atiendan
-substantiale his vicrk/perismmance.

N

D, issuance of No Objection Cenificales (NOCs) to 8 qualified person is’

oo

" roguired to be issued by the inspedior ater ascerlaining that {lie Registration

o

© uf the applicant is not engeged in any medicine store of that district. No

Tescrd wes maintaingd put NOCs were issued for granting licenses in other

disticts. '

Bt vas noticed that no NOGC either frem Khyter Pakhtunkhwa Pharmaéy
Goup:il or from concemed Disificts vias cbtained befare issuance/renewal of

LI I e .
Drug Sale License 33 pEr instructions of the Government which resuited In

A . . ineissuance of elther fake cr dupficale Drug Sale Licenses.”
F.  Handing overitaking ovef record was not present as reported by his
» -;uwessorfDrug [nspecior. The data of cases under Investigation of

Gp .
e A,

compieted, Dn:;j Sale Licenses, cases submiced to Provincial Quality’
T Control Boaré (PQCB), HOCs Issued, cases of Drug Court, FIRs, Case °
. : : C ' ; preperty and decumentary evidences viere missing to carry oul a full ani!
T " comprehensive audi '
;;l;."During his tenure at Dist. Kohat, he has nat reparted any seizure of drugs of
-h;s confiscaled any drugimedicine co Form-G or Farm-4, as required under
tha Drug Rules, 1832

M | * Scanned \vith_éénﬁscanno;

@ CamScanner
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S . M. Statements of tho fallowing olghteen (18) proprlatorsiownors of drug stores
1o .’(;?m&' . . ,. Al ity wENS N

Bé

H. ch‘nr tho ptov\nlonn of Thu Drugs Acl, 10706, Drug Inspuclare have to.
cmwny solzuro ol tho selzed slock of diugs/modicinas lo the Compalont
Authatlty but no such cotrospondonce/porminalon WaR found [n tho mwd.
that could Indicato tho quantily of the solzad stock.

I No Modical Storas wera shown sonlad In lils fonuro at District Kahat,

J. No samplo(s) wete fallod by tho Drug Tosting Laboratory (OTL) from July,
2016 to June, 2020 e por his Monthly Prograss Roport which Indlcates his
p3or porformanca and laast Intarost In dawing drug samplos from market for
tha purpose of testannlysis,

- . K. A random examinatlon of Drug Snlo Liconsos, Issuod by him, shows gross

; - fregulanitios that tantamount alpraciice on his parl, committed during hls |
*awre ol Kohat, -

L “0 lﬁsbtzcﬂon prol[omm]chockust has boon found flled by him which is
Enandaiory for tha grant and ronawal of DSL durlng s Issuance mahually.

at district Kohat have boen raceived whetoln they have boen Issuod Drug
.Sale Licenses by taking bribes;

o S# | Name Of Modical Store Amount issuod by
RE | . Taken :
s |1 Hafiz Surglcat 150000 Syed Asaad Hallmi,
s . Chlel Drug Inspecior
: Kohat
2 Malak Akbar Medical Storo 150,000/ -gdo-
K Basit Medical Store 80,000/~ . ~do-
4" !]:Adil Medicose 130,000/ -do-
§. .| Abbas Medlcnse 192,000/ -do- .
6 Staheon Edtaerprises 200,000/- .do-
7 Ayub Medlcose 115,000 -do-
[ Réhman Medicines 50,000/ -do-
9 All Madicose 132,000/- -do-
10 | Life Pharmacy 110,000/~ -do-
11 [ Famlly:.Care Pharmacy 210,000/~ —do-
| 12 Abu'Baker Madlcose 145,000/ «dao-
3} Abdul Azlz Medlcose 80,000/~ -do-
4 ‘| Hamdan Enterprises 160,000/- ~ga-
[ 33 ] Amir[Medicose 100,000/- -do-
16 | Healih Ways 14,000/~ o~
™17 | Khan G Medlcoss 160,000/~ -do- »
148 | Slddigque Surgical 150,000/- -do- .
| __Total Amount 2,328,000/~ :

N The gross Irrogulnnllos. gbuse of power and mlsuso of autharity, suﬂaced

- 4.during random checking ot tha office of CD1 Kohat, is alarming and a ll'ueal —
"to the lives of general public bacause hundreds of gutlots/stotes st Dish,
Kohat are selling drugs without the observance of lagal formafitles/quality

 '?, /)@V
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i 50_ The Chlol B‘“;Q ‘Nllﬁm‘.\or Kohat Y ffod-n tho pmiommnco of s dullos. x
asalgned to Him undor tho rolovant law, duilng his lonure of moro than 3

o ;. yoamand § mom\“, a Dl strict Kohnl,

2. For the purpone of Inguiry npala thie snld ne scunctd with nfcrcncc‘:‘z%% . S
“’ the above allepntions un Inquiry Offieer/Inquiry Comnulites, uuminllnh

E Q\c following, in conatituted umlcr Hule 10(1) () of the Ibld rulen.

of ¥

s St 83-3-0

recevssmdyorunnee Ereagnesrabtl .v-vco-oosoobotntoo-too’ -
'

., .. ﬁf J@.Mr‘ ‘I

rassIsarVen

b. b.nal;br.tq IS"&*;}:?}‘ l:‘(‘.‘r“‘f.“‘ '65'0’0%0?)'00"00’ll..".."ll.".lD.!:'
L3 The inquiry ()I‘J'u:crllm\ulry Committce shall, in accordunce whh

wide rensonnble opportunity of henring: to-
within 60-dayn of the receipt of tl\ln

RNE ;‘ir%nmnu of the ibid mlcu e

" ihe accunul record Hu fuuumm und muke,

order, rc.com;nundulinnn na to punishment or other uppmpriulc nction m.mm“

the accused.

4, The nceused nnd o well convernant  represcntative  of  the

Deparunent shall join the proceedings on the dute, Ume and pluce fixed by the
Inguiry Olficer/ Commitice.
J

(Nadooin Anhuq Chuudin )

Chiel Hecretury, Khyber Pakity ' .
(Compelent Aulhurl\;‘) ke,

E CamScanner
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B PLI 2011 Tr.C. (Survices) 57 ) t @
¢ [Punjab Service Tribunal, Lahore] -

‘ Prcs‘eh'tf: Justice (Rtd.} Muhammad Jehangir Arshed, Chairman o @
GHULAM MURTAZA WATTOC--Appellant : &' }

VCrsus

CAPITAL CITY POLICE OFFICER, LAHOREand 2 other--Respondents

~ Appeal No. 1242 of 201€, decided on 11.10.2010.,

Punjnb.' Ernployecs; Efficizncy, Discipline and Accbumﬁbility Act, 2006--

—-8. 2(1) & §--Civil servant-Initiating of disciplinary procecdings--Awarded penaities on different dales--
Jurisdiction of camnpetent authority—Question of—Whether SSP investigation was competent uuﬁhority for initinting
of disciplinary proceedings--Appeal was accepted purely on ground of lack of jurisdictioln cn part of SSP
investigation, whe beisig not appointing authority of civil servant as SI was neither competent amhorily nor had the
jurisdiction to initiste disciplinary proceedings against the civil servants--Only appointing authority was competent
to initiate such proceedings which was in present case CCPO himself--Appeals were allowed. [P, 59] A

Mr. Salman Riaz Chaudliry, Advocate for Appellant,

Mr. l-iémnyun Albdtar Sahi, Dy. Disit. Attorney Muhammad Salcem Chughtai, DSP/Legal IGP, Lahore
Departmental representative for Respondents. ' '

Date of Learing: 11.10.2010. » B
Judgment

Sinze caxi.non questions of low viz jurisdiction of the competent authority to pass the impugned order is involved,
thercfare all these nppeals are disposed of through this single order:--

(i) : Ghulam Murtaza Wattoo Vs Cagital City Palice Officer, Lahore etc, (Service Appeal No. 1242/2010); \
(iiy . Ghulam Murtaza Wattoo Vs Capital City Police Oﬂ"xct::r, Lahore etc. (Service Appeal No, 1370/2010);

W ey g

(iii) - Ghuiam Iv1urin.z§ Wattoo Vs Capital City Police Officer, Lahare etc. (Service Appeal No. 1371/2010);
(iv) ~ Ghulam Murtaza Wattoo Vs Capital City Police Officer, Lahore etc. (Service Appeal No. 1372/2010);
(v) Ghulam Murtaza. Wattoo Vs Capital City Palice Officer, Lahore etc. (Service Appeal No. 1373/2010);
(vi)-~ l| Ghulam Murtaza Wattoo Vs Capital City Police Officer, Lahore etc. (Service Appeal No. 1374/2010);
(viiy : ‘Ghulam Muriaza Wattoo Vis Ca;pital City Police Officer, Laliore ete. (Service Appeal No, 1375/2010);
(vili) Cliulam Murtaza Wattao Y's Capital City Police Officer, Lahore ete. (Service Appeal No. 1376/2010);
{ix) Gl:lam Murtazs Wattgo \ Capital City Police Officer, Lahore etc. {Service Appcal No. 1.377/2010);
() j:|Ghu!:un biudaza \';’;1‘400 Vs Capital City Palice Officer, Lahore etc. (Service Appeal Mo, 1378/2010);.

{xi) ‘ Ghuiam Murtaza Wattoo Vs Capital City Police. Officer, Lahore etc. (Service Appeal No, 1379/2010).

2. The appellant while posted as Sub-Inspector on differcnt ‘Police Stations of Lahore was proceeded against

departmentally by Sentor Supcrintendent of Police, [nvestigation, Lahore numely Zulfigar Hameed and was aiso

awarded different penalties on different dates and the departmental appenls filed by the appellant were also
dismissed by the Capita] City Police Officer, Lahore. Hence these appeals.

3. The sole point requiring determination in this case is whether for the purpose of Lahore City SSP Investigation
was the competent :1ﬁ1!&crity for initiation of disciplinary proceedings against the appellant in terms of Section (1)
read with Section 5 of (he Punjab Employees Efficiency, Discipline and Accountability Act, 2006. The contention
of the appellant is that as in the casc of appellant/SI, CCPO, Lahore was the appointing authority, therefore in terms
of thg ubove noted provisions of Punjab Employecs Efficiency, Discipline and Accountability. Act, 2006, as well as
Not:fication {ssued by ;the' Chief Minister, Govt. of Punjab on 16.11.2006 only the appointing authority being
campztzat 2+ hority could initiate disciplinary proceedings against the appellant, therefore the order passed by SSP

luves;i;,i;tio.",“Lahc::g impasing dilferent penalties on the appellant was without lawful authority and of no legal -
cfiect and as the basic zrder was void, hence subsequent order of CCPO, Lahore in the capacity of departmental

appellate authority was also illegal, void and without jurisdiction as held by the apex Court in PLD 1958 SC 104
and PLD 1990 1070. i .




[

: 55] " mirps/iwwwplilasisite. com/memU/PLI201 1 TS T her
4. In view of the above n ted facts, Mr. Zlfiqar Hameed, SSP Tavestigation Lahore was askcl;:iflo sdbmit Feport

... ~ showing; his authority to jpass the: impugned order, however Mr. Zulfiqar Hameed, SSP Investigation faileg-{oY
L submit any report to this effect. '

- \./
\

‘ PUTeC. )

LA 4
¢

. "5, Without commenting upon the merits of the case lest.it could prejudice either of tﬁc parties this appcl
{ accepted purely on the ground of want of jurisdiction on the part of Mr. Zulfiqar Hameed, SSP Investigation,
Lahore: who being not appointing autharity of the appellant as SI was neither competent authority nor had the

- jurisdiction to initiate disciplinary proceedings against the appellant. Only the appointing authmfil.y was campetent
to initiate such proceedings which was in the present case CCPOQ, Lahore himself. )

6. Resultantly all these appeals arc allowed, the impugned orders of the authorities below, dre, set aside being
. without ‘fawful authority. However, Capital City Police Officer, Lahore if so advised °3¢aﬁ§-"s‘till initiate fresh
- praceedings against the appellant in accordance with law. )

(R.A) Appeals ellowed.

Hﬁiq‘! ) e hioc e
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{ 2017P.LC(C.5.)250

[Laho-irc High Court}
Beforé’}Shujaa( Ali Khan, J
Dr. M_)\S OOD-UR-RAUF
Versﬁs.
UNIVERSITY OF THIE PUNJAB through Vicc-Chn’pcellor, Lahore
Writ l?:clition No.5901 of 2010, decided on 2nd October, 20135,

" (a) U{ﬁvcrsity of the Punjab Act (1 of 1973)—-

—--8s. 15(3) & 43---Punjab University Employees (Efficiency and Discipline) Statutes, 1975, Paras. 12,
15 & }7—--Univlzzrs'}ty employee---Probationer--Unsatisfactory performance---Termination of service---
Non-statutory service ;ulcs--Show cause notice, issuance of-—Regular inquiry---Efficacious remedy---
Petitioner-cmployee was nppointed as Senior Medical Officer (Dental) in BS-18 in the University but
during ‘probation his service was dispensed with due to unsatisfactory performance---Contention of
petitioner-employee was that Syndicate being the competent authority, no adverse order could be passed
without its recommendation---Validity—-Where nature of the rules governing terms and conditions of
service of an employee were non-statutory, constitutional petition against order of Authority was barred---
Rules/regulations goveming terms and conditions of service of the employcc of University were non-
statutory---Action teken by the authority could not be considered as arbitrary, capricious or fanciful for
exercise of cunstitutional jurisdictior in the present case—Authority which had power to appoint anybody
enjoyed the power to proceed against an appointee under the relevant provisions of law---When scrvices
of probatinner wWere {erminated on the basis of poor performance then he was not entitled for any show
cause notice---No show cause notice was required to be issued prior to proceedings against the petitioner-
sinploye 2---Employce would acquire certain rights only after successful completion of probation period---
Mot only remedy of appeal or review but that of revision had also been catered for an aggrieved employee
" of the ijwnmprs:iix::-\\ﬁxen‘remcdy of appeal, review or revision had been provided then no one could be
allowed"6 BY-F2¥5 the same simply for the reason that same was not efficacious-=-Constitutional petition
being not maintainable was dismissed in circumstances: o
~ Anwar Hussain v. Agricultural Development Bank of Pakistan and others PLD 1984 SC 194; Dr.
Ghul?m Mustafa Chaudhary vl Dr, Muhammad Ashiq Khan Durrani, Vice Chancellor, B.Z University
Multan and 2 others 2000 PLC (C.S.) 385; Islamia University, Bahawalpur through Vice Chancellor v. Dr.
Muhammad Khan Malik PLD{1993 Lah. 141 and Pakistan Defence Officers’ Housing Authority and
othersv. Col. Syed Jawaid Ahurjad 2013 SCMR 1707 ref.

* “Masood Ahmed Bhatti and others v. Federation of Pakistan through Secretary M/O Information
Technplogy and Telccommunidation and others 2012 SCMR 152; Riaz Hanif Rahi v. Saced uz Zaman
Siddiqui and 4 others 2011 S(}ZMR 948: Exccutive Council, Allama Igbal Open University, Islamabad
thraygle Chairman wud another v. M. Tufail Hashmi 2010 SCMR 1484; ljaz Hussain Suled v. The
'llcgi.sﬁrar and ancther 1999 SCMR 2381; University of the Punjab Lohare and 2;others v. Ch. Sardar Al 2
1992 SChiR 1693; Muhammad Siddique Javaid Chaudhary v. Government of West Pakistan 1974 PLC % -
243; Engincer Majeed Ahmed Memon v. Liagat University of Medical and Health Sciences Jamshoro
through Principal Executive and 3 others 2010 PLC (C.S.) 856; ‘Muhammad Iqbal Khan Niazi v. Lahore
High Court, Lahore through, Registrar 2003 PLC (C.S.) 285; Miss Saima Gardezi v. President, First
Women Bank Ltd and 2 others 2007 PLC (C.S.) 1033; Ch. Muhammad Hussain Nagshbandi v.
Gopernment of the Punjab and others 2004 SCMR 44; Rehan Saeed Khan and others v. Federation of

istan and others 2001 PLC (C.8.) 1275; Ch. Muhammad Hussain Nagshbandi v. Government of the

Pupjab.and others 2003 PLC (C.S.) 1421 and Mrs. Abida Perveen Channar v. High Court of Sindh 2011
PLC (C.5.) 836 rel.

T ,, 2Uadul-23, H:41 A,
. “n .‘ | l: : . . L TE@;‘ .
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1 ¢ :

«-Art. 199-—- Constitutional petition— Maintainability--- University €mployee-—Non-statulo "ervicc
rules-—-Scope---Where nature of the rules governing terms and conditions of service of an employoee were
non-statutory then constitutional petition against an’ order of Authority was barred—-Constitutional

" petition’ was only mainfainable in the cases where no alternate remedy was provided to the aggrieved
_person. o

w(b) Cdnstitutiou of Pak.istnn-—

N

|
i
S H

(¢) Canstitution of Fakistan---

w--Art. 199---Constitutional jurisdiction of High Court---Scope---High Court could -dcté.r'_mine the lcgality
of an order passed by a government functionary or an administrative tribunal irrespéctive of the fact
whether rules governing terms and conditions of civil servant were statutory or non-statutory if impugned
order was patently illegal. '

() GiviFservice-

—--Authority.which had ;poier 16" dppoint ‘anybody enjoyed the power to: proceed against ‘an-appointee’
under:tht relevant provisions of-law: :

() Civil serviet-—

-—-Probationer---When services of any probationer were terminated on the basis of poor performance then
he was not entitled for any show cause notice.

Ch. Abdul Sattar for Petitioner.

-; Malik Muhammad Awais Khalid for Respondents.
ORDER

. SHUJAAT ALI KHAN, J.— Through this petition under Article 199 of the Constitution of
Islamic, Republic of Pakistan, 1973, the petitioner has assailed orders dated 1.6.09.2008 and 23.09.2010
passed by the Vice Chancellor, University of the Punjab, Lahore (hereinafter to be referred as "V.C").
. 2. -, Shom-of unnecessary details, the petitioner was appointed as Senior Medical Officer (Dcental) in
BS-18 Uy the V.C. vide Office Order No.18540-51/EstIl dated 01.09.2006 issued by the Registrar.
Initially, e wes on probation for two years. Later on, vide Office Ordér No.32316-22/Est.Il dated
16.09.2003, his prabation period was extended, for further two years w.e.f. 11.09.2008 as his performance
was. not Gp to the mark and finaily the competent Authority viz. Chancellor, through order dated
29.03.2010 dispensed with services of the petitioner on account of unsatisfactory performance. Aggricved
of the orders regarding extension of his period of probation as well as termination of services, the
pctitioner has filed the instant getition. gt
3. Learned counsel for the petitioner, while opening his arguments, submits that since the V.C. was
not the competent Authority jn the matter of the petitioner as he was serving in BS-18, the orders
impugned in this petition are ¢oram-non-judice; that as a matter of fact, the competent Authority in the

matter of the petitioner was Syndicate and without any recommendation by it, no adverse order could be
p'a_xés‘e againist the petitioner;!that the impugned orders being violative of universally acknowledged
principle of audi-alteram-partem is not sustainable; that since the petitioner's services were dispensed with
. on account of allegation of paor performance, the same could not be done without following the
proceduse of regular iequiry; that the mala fide on the part of the respondents is manifest from the fact
that just after a doy of termination of the petilioner, somebody else was inducted as Senior Medical
Officer (Dental) in place of the petitioner. In support of his oral submissions learned counscl for the
pefitioner has referred to the cases of Anwar Hussain v. Agricultural Developmeént Bank of Pakistan end

others (PLD 1984 Supreme Court 194), Dr. Ghulam Mustafa Chaudhary v. Dr. Muhammad Ashiq Khan

20of8 21-Jul-23, 1141 A
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(d) Civil service--

1990 P L C (C.S.) 232

[Federhl Service Tribunal]

B'éfore Salahuddin Chaudhri and Rashced-ud-Din Arshad Members -
Mian IRSHADUL HAQUE | |
véfsus ~'~a:
GOMERNIVIENI OF PAKISTAN through Secretary, Ministry
of ilousing and Wit')rks and 2 others

Apjpeal No. 32(L) of 1986, decided on 5th March, 1989,
(a):}Service Tribunals Act {LXXI:oi’ 1973)--

--S'i4--~AppeaJ bef&re Service Tribunal---Competency--Limjtationnhnpugile:c{ notification issued

on 11-10-1984--.Civil servant contested notification by making representation to the department
on 7-11-1984 which was rejected on 4-3-1985-- Civil servant could have filed appeal within

- thirty days of the.rejection of his representation viz. upto 3-4-1985 by the Jatest---Even if civil
“servant did not receive the letter of rejection of his representation, then the appeal should have

been filed within 120 days from 7-11-1984 the date of filing representation-- Appeal having been
filed on 9-2-1986 was thus clearly barred by time.

(b) Civil Servants Act (LXXI of 1973)--

—S. 22-Limitation Act (IX of 1908), S. 5—Service Tribunals Act (LXX of 1973), §.

before High Court could not be allowed because last date for filing appeal before Service
Tribunal had already expired when civil servant sought remedy from the High Court---Fresh
represgntation. after rejection of earlier representation does not enlarge time limit as S. 22 of the
Civil Servants Act envisages only one representation---Appeal filed within 120 days of fresh'
filing of representation would, thus, be barred by time.

(c) Civil Servants Act (LXXI of 1973)- .

y | .
--8." 25(2)---Genera] KLlauses Act (X of 1897), 8. 21---Alteration of rules of
promotion-—Competency—Rule-making power available under Civil Servants Act, 1973, also
envisages the amendment or repeal of earlier Rules---There being no legal guarantee against the
change in existing Rules, it cannot be sajd that rules of promotion cannot be altered---Provisions
of S::21, General Clauses Act, 1897 are also to the same effect. i

Central Board of Revenue v. Asad Ahmed Khan P L D 1960 S C 81 ref. 3 3" .

&

--Afppointmem:-~-P_r0motion—'--MethoH of appointment includes appointment by promotion.
(¢) Civil Servants Act (LXX of 1973)--

~~-S[J 25---Civil Servants (Appointment, Promotion and Transfer) Rules, 1973, R.3(2)--—Service
Tribunals Act (LXX of 1973), S. 4-—Vires of R. 3(2) of Civil Servants (Appointment, Promotion
and-Transfer) Rules, 1973---Civil servant’s plea that as S. 25 of the Civil Servants Act, 1973,
empowered the President to make the Rules and that R. 3(2) of Civil Servants (Appointment,
Promotion and Transfer) Rules; 1973 which empowered the Ministry or Division copcemed to
lay down the metf]od of appointment and the qualifications and other conditions applicable to a
post, was ultra vires the Act itself because an authority to whom power to make rules is

-delegated cannot further delegate the same, repelled-- Held, a]though a delegated power c'ould
not be further delegated, yet, where the rule was subject to exception that when the law itself

~

.
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proviciéd for further delegation, that delegation, if made, would be as valid as ﬂzq delegation
made by the law itself---Provision of R.3(2) of Civil Servants (Appointment, Promotion and
Transfer) Rules was thus not ultra vires of S. 25 of Civil Servants Act, 1973.

Section 25 of the Civil Servants Act clearly provides that not only the President but also any
person authorised by the President in this behalf, can make rules necessary or expedient for
carrying out the purposes of the Act. Sub-rule (2) of rule 3, therefore, cannot be held to be ultra
vires for having been made by an authority to whom the power has not been delegated. The
power was delegated validly by the President to the Ministry and Division concerned under the
authority ‘of section Z5(1) of the Civil Servants Act, 1973, which cannot on any basis be
challenged. .

Ch. Khurshid Ahmed tor Appellant.
Ch. Mushtag Masood for Respondent No. 2.

Haﬁz‘}Tariq Naseem and Aftab Mahmood, D.R. for Respondents Nos. 1 and 3.

" Date éf hearing: 22nd:;§cpteml:)er, 1988.

JUDGMENT

SALAHUDD]H*I CHAUDHRI (MEMBER).--Under 'the Central Engineering Scf;'ice Class-I
Recruitment Rules published on the lath of August. 1951 the Central Engineering Service,
Class*I comprised a number of superior posts as follows:-- - :

(1) . Executive Engineer
. Electrical Engineer

(2) = Administrative (Selection Posts)
(a) - Superintending Engineer
(®) . Chief Enginéers. =

:' 0 sudnttie wasdrg “
Theéé rules were repealed by SRO-897(1)/84 of 11-10-1984 wherein under the heading
Conditions for Promotion" the following Rule 3 was enacted:

"CONDITIONS FOR PROMOTION

3. Promotion to pasts in column 1 below shall be made by selection from amongst the persons
who- hold the posts specified in column 2 on a regular basis and possess the experience
prescribed in c‘olum:; 3: :

Name and Basic | Persons Eligible Condition of El'igibility

Pat :Scale of the ‘

ost’ o - L . o

1. Director General | Chief Engineer (BPS-20) |22 years service in BPS-17 and

(BPS-21). ; above or 17 years service in BPS 18 |°

: in case of direct recruits in BPS-18
, or 10 years service in BPS-19 in
case of direct recruits in BPS-19 or
S years service in BPS-20 in case of
direct recruits in BPS-20.

2. | Chief Engineer | (1) = Deputy Chief | 17 years service in BPS-17 and
(BPS-20) + | Engineer (BPS-19) above or 12 years service in QPSJIS
: -' ‘in case of direct recruits in BPS-18
2) Superintending | or 5 years service in BPS 19 in case
: Engineer  (Civil) & | of direct recruits in BPS-19.
.| (Electrical/Mechanical) : -
(BPS-19)




it ‘-',‘n-;ii

1/

3. Deputy Chief | Superintending Engineer | 14 years service in BPS-17 and

Engineer (BPS-19) | (Civil) & Electtical/ | above or 9 years service in BPS 18

plus special pay of Mechanical) (BPS-19) in case of direct recruits in BPS-18.

Rs.100 p.m. . o

4.Superintending Executive Engineer | 12 years service in BPS-17 and

Engineer  (Civil) | (Civil) (BPS-18) above or 7 years service in BPS 18

(BPS-19) : in case of direct recruits in BPS-18.

5. Superintending | Executive Engineer (E/M) 12 years service in BPS-17 and

Engineer  (E/M) | (BPS-18) above or 7 years service-in BPS 18

(BPS-19) in case of direct recruits in BPS-18.

6. = Executive | Assistant Executive | 5 years service in BPS-17 and

Engineer  (Civil) | Engineer (Civil) (BPS-17) | person initially appointed to BPS-17

(BPS-18) must have passed the prescribed |-
- Departmental Exami nation.

7. Executive | Assistant Executive | 5 years service in BPS-17 and

Engineer (E/M) | Engineer (E/M) (BP3-17) | person initially appointed to BPS-17

(BPS-18) must have passed the prescribed
' K Departmental Exami nation.

8. Assistant | Sub-Engineer (Civil) | 3 years service in BPS-16.

Executive Engineer | (BPS-16)

(Civil) (BPS-17)

9. Assistant | Sub-Engineer (E/M) | -Do -

Executive Engineer | (BPS-16)

(EM) (BPS-17) _

| Engineer (E/M) challenged the -vires of these
rules through a représeitation made on 7-11-198.1 on the ground that the alteration in the rules

The ‘appellant Mian Irshadul Haque, Executive

* had adversely affected his chances of promotion. This representation was rejected on 20-3-1985.

The order of rejection was conveyed to the Superintending Engineer, Central Civil Circle, PWD,
Lahore. This is in the following words:--. ‘ S

"I have the honouvr to enclose a copy of Works Division letter No.F.11(294)65-Ell, dated
4-3-1985 on the subject cited above and to state that the recruitment rules are quite clear
which provide separate cadres of Executive Engineer (Civil) and Executive Engineer
(E/M) and their further line of promotion accordingly. He would, therefore, be considered
for promotion to the post of Suberintending Engineer (E/M) as and when a vacancy
| wOCEUIS.wThe Officer may be informed accordingly. Moreover, the Works Division,
Islamabad has also observed that endorsement of representation direct to the Secretary,
. Establishment Division is contrary to the instructions contained in the Civil Servants
* (Appeal) Rules, 1977 and as such the officer may be asked to explain his conduct as well.
“I - This issues with the approval of the Director-General.”
The appellant then filed a Writ Petition No. 3705/85 in the Lahore High Court in October, 1985,
which was: disposed ‘of on 27-1-1986 observing that as the matter related to the terms and
conditions of the gervice of the appellant, the High Court could not entertain the petition in view
of the bar placed by Article 212 of the Constitution of the Islamic Republic of Pakistan. The
Court further observed tHat the proper forum o obtain remedy was the Service Tribunal. The
appellant then sade a second representation on 31-1-1986 in which he cheallenged the vires of
SRO-897(1)/34, drited 11-10-1984 and also the promotion of Abdul Waheced Khan, respandent
No..2, who had in ';acc':oirdqnce with the aforesaid revised Rules, been- promoted to the post of
Superinterding Enginesr by notification dated 18-4-1985. The present appeal under section 4 of
the Servive Tribunals Act, 1973, was filed on 9-2-1986. The relief sought in the appeal is that
Notification PJO;§R0-897|(19/84, dated 11-10-1984 which has changed the channel of promotion
to;the post of Superintending Engineer be declared to be mala fide, illegal and ultra vires and that
the appsilint be promoted to the post of ‘Superintending Engineer with effect from 18-4-1985,
e date: frord Wlich respondent No. 7was promoted. The appellant also ‘Claims seniority
‘accordingly. Lt e . : . :
5 The extracis from 1951 Rules and from the Motification dated 11-10-1984 as reproduced
‘above, -shéw that the différence, in soifar as relevant to the’ instant casé, in eftect was that
wherens undér the 1951 Rules the promieticns to the post of Superintending Engineers could be

f
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made from amongst the Executive Engineers (Civil) and Executive Engineers (E/M) on selection
basis, under Rules notified on 11-10-1984, a departure was made to the extent that to the post of
Superintending Engineer (Civil) only the Executive Engineers (Civil) could be pro!hioted, while
for promotion fo the' post of Superintending Engineer (E/M) only the Executive Engineers (E/M)
could be considered. The appellant's case is that by providing separate channels of promotion for

the Civil and Electrical Engineers, the chances of promotion of the appellant have bt':cp adversely
affected for the reason that the posts of Executive Engineers (Civil) are far in excess of the posts
of Executive Engineers (E/M) thus providing a larger scope of promotions:to the Civil
Engineers. R

3. While the appeal was pending before the Service Tribunal, the appellant prayed for deletion of
the name of the respondent No. 2 and also filed an amended appeal wherein the namne of the said
respondent was omitted. Respondent No. 2, however, opposed the amendment and a Bench of
this Tribunal, by a short order dated 21-4-1987, left open the decision on the objection. We first
propose to decide whether respondent No. 2 is or is not a necessary party. As already stated, in
his: original appeal, the appellant had claimed promotion with effect from 18-4-1985 which in
effect is the same date from which the respondent No. 2 was promoted. In other words, the
appellant claims promotion in place of respondent No. 2. Additionally if the revised Rules of
1984 are struck down as illegal, then the rights of respondent No. 2 would obviously be affected
because he might not be found due for promotion with effect from 18-4-1985. The question no
longer remains for further orders because respondent No. 2 was allowed to contest the appeal
throughout. : - .

_ 4. A preliminary objection has been raised by the respondents that the appeal is not within time.

We have already observed that-the impugned notification was issued on 11-19-1984 and to
contest it the appellant made a representation to the department on 7-11-1984. This was rejected
on.4-3-1985. The latest date by which the appellant could come to the Tribunal was 3-4-1985.
The appellant's stand, however, is that the order of rejection ‘was never received A by him. Even
if it was so, then the appeal should have been filed within 120 days from:7-1 1-1984. The last
date for filing the sppeal in this manner was 7-3-1985 which falls only four days after the date of
rejection of the departmental representation. The present appeal having been filed on 9-2-1986 is
thus clearly ba):rred}by time. : . . =

5. The learned counsel for the appellant, however, contends that there is an ‘application for
co,@mdonation of delay under section 5 of the Limitation Act and besides that, the‘period spent in
pursuing the writ petition before the High Court is also to be excluded because, the approach to
that forum ‘was made in good faith. It is pertinent to note that the writ petition had been riled in
October, 1985 when the last date for filing the appeal before the Tribunal had already expired on
7-3-1985. The question of deducting the period spent in pursuing the remedy before the High
Court. therefore, does not arise. So far as the a plication for condonation of delay under section
5is concerned, the mainstay of the appellant g is that on 31-1-1986 he filed a fresh
representation which was not replied to and immediately thereafter without losing any time, he
came to the Tribunal on 9 2-1986. It has been held in so many cases by this Tribunal and the
Supréme Court itself that the filing of successive representations does not enlarge the time limit

~and that section 22 of the Civil Servants Act, 1973 envisages only one representation. That

representation having been filed in October, 1985, the filing of fresh representation on 31-1-1986
does not give the appellant a fresh cause of action. In the circumstances, therefore, the appeal is
held to be hopelessly barred I by time and is liable to be dismissed as such.

6. Since .the question involved in this appeal is of some importance, we propose to decide the
stand taken by the dppellant on merits as well. As already stated, the appellant has contended that
the change in the rules had adversely affected the chances.of his promotion which were available
to him on joining the service and, therefore, the notification made in 1984 changing the rules is
ultra vires. This stand, in our view, is legally incorrect. In the case of Central Board of Revenue

v. Asad Ahmed Khan P L D 1960 (SC) Dacca 81, it was clearly annunciated that the rules

altering the chances of promotion could be made by the Government as by doing so no vested

right of a party is infringed.

7. 1t was then contended on behalf of the appellant that section 25(2) of the Civil Servants Act,
1973 saves all rules which are not inconsistent with the Act and that as such the Rules of 1951
‘being in the field, no deviation could be made there from. We find little substance in the claim

that the rules which have been saved under section 25(2) ibid cannot be ql’ie’réglj. In fact, the rules

.

!
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making power available tllnder the Civil'Servants Act also envisages the amendment or repeal of
the earlier rules. There being no legal guarantée against the change in the existing rules, the
apipellant cannot say that the rules of promotion cannot be altered. Such a stand would go counter
to| the provisions of section 21 of the Gerieral Clauses Act, 1897,

8. The next argument advanced by the learned counsel was that sub-rule (2) of rule 3 of the Civil
$dwants (Appointment, Promotion and Transfer) Rules. 1973 gives power to the Ministry or
Division concernec to lay down the method of appointiment and the qualifications and other
conditions applicable to a post and that it does not empower the Ministry or Division to alter the
rules of promotion or seniority. We do not think there is any substance in this contention either
inasmuch as the method of appointment, in our opinion, includes dppointment by promotion. The
Ministries and Divisions as such are competent to lay down qualifications and conditions not
only for initial appointment but also for appointment by promotion. .

9.1t was also argued that notification of 11-10-1984 was issued without obtaining approval of
the FPSC. It was brought to our notice that there was some correspondeiice amongst the Works
Division, Establishment Division and the Federal Public Service Commission. We need not go
into details of tﬁis,discussion because the notification itself in para. 9 shows that the same was
issued in consultatilon with the Establishment Division and FPSC.

10. Lastly, it was contended that sub-rule (2) of rule 3 of the Civil Servants (Appointment,
Promotion and Transfer) Rules, 1973 offends the rule against excessive dcle‘gdtiqn of legislative
powers. The learned counsel submitted that section 25 of the Civil Servants Act, 1973 empowers
the President to make the rules and that sub-rule (2) of rule 3 ibid which empowers the Ministry
or. Division ‘;:oqcetjned to lay down the method of appointment and the qualifications and other
conditions applicable to a post is ultra wires the Act itself because an Authdrity to'whom power
to' make rules is.delegated cannot further delegate it. No doubt a delegatéd power cannot be
further delegated. Nevertheless this rule is subject to the exception that when the law itself
provides for further delegation that delegation, if made, will be as valid as the delegation made
by the law itself. Section 25 of the Civil Servants Act clearly provides that not only the President
but also any person authorised by the President in this behalf, can make rules necessary or
expedient for carrying out the purposes of the Act. Sub-rule (2) of rule 3 ibid, therefore, cannot
be held to be ultra vires for having been made by an authority to whom the power has not been
delegated. The power was delegated validly by the President to the Ministry and Division

concerned under the authority of S. 25(1) of the Civil Servants Act, 1973, which cannot on any
basis be challenged. '

11. For the aforesaid reasons we find no substance in the argument. that the Notification
No.-SRO-897(1)/84, dated 11-10-1984 is ultra vires of the provisions of the Civil Servants Act,
1973, or any other law for the time being in force or for that matter the promotion of respondent
Noz»;z’w’i‘l?ﬁﬁ!‘. :Waheed Khan, under the authority of the said notification is bad in law. The appeal
is dismissed as t_irqe -barred as well as on merits.

12. No order as":'to costs.

13 Parties to be ir;for;hed acccnrdingiy.-

A.AJ/510/S5. F.

Appeal dismigsed.

b,
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[Lahore High Court] ’ - [// ;,Z . |
Before Syed Jamshed Al ¥ ' - ”
ERAJ DIN BHATTI |
Vel%SllS ’
CHAIRMAN PUNJAB BOARD OF TECHNICAL EDUCATION, LAHORE and 4 others

Writ Petition No.6163 of 2002, heard on 7th January, 2004.

(a) Punjab Civil Servants (Efficiency and Discipline) Rules, 1975—

--—J urisdiction---Competent autlmnty—--Deleganon of powers--Delegatec ] powers to further

- delegate such powers--—-Chairman Board of Technical Education had imposed i maj or penalty on

the petitioner for his wilful absence from duty--Vahdlty--Competent authority in relahon to the
petitioner was Secretary of the Board and not the Chairman-—Petitioner was pumshed by
incompetent authonty---Petmonet s submission to jurisdiction of an authority did not confer
jurisdiction on the sald authority if none was possessed by it---Order of removal from service
having not been pas.»ed by compefent authonty stood vitiated.

(b) Punjab Ciivil Servants (Efficiency and Discipline) Rules, 1975--—-

-—Defect of jurisdiction---Curing the dcfect of jurisdiction——Original order having not been
passed by competent authority stood vmated-«-Order passed in appeal did not' had the effect of
cunng the defiect of jurisdiction.

(c) Punjab Civil Servants (Efficiency and Discipline) Rules, 1975-—

—--Delegation of pawer---leltatlon—-A delegatee cannot further delegate his powers.

- Zafar Abba“ Mashadl Syed for petitioner.

" ThehAtag RBNK K

Sh. S:ha!nd j\)‘g'aheed for Re:spondents.-f

Date of hearmg 7th January, 2004. o | ‘

R
e
2T T

JUDGMENT

The petitioner, was employed in the Board of Technical Education Lahore, as Junior
Clerk (BS-5). I-Ie was proceeded against under the Punjab Civil Servants (Efficiency and
Discipline) Rules 1975 (adopted by the said Board) on the charge of wilful absence from duty
for the period frorn 8 10-1998 to 6-12-1998 and was removed fror service vide order dated 14-
9-1999 of the Chairman of the said Board. The p]etmoner approached this Court in W.P.
No0.21208-99 to assail the said ouier Meanwhxle the appcal filed by the petitioner against the
said order was decided vide order dated 4-2-2000 Accordmgly, W.E. No.21208-1999 was
withdrawn with Ipermlssmn to ﬁle a fresh petmon to assail the ongmal as well as thc appellate
order. These havc been assailed in the present petition.
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2. | The leamed counsel for the petitioner subrmits that in accordance with Delegation of

Powers under the (E&D) Rules duly approved by the Board in the meeting held on 29-6-1998

and by the Controlling Authority vide letter dated 19—8—199|8, the competent authority to impose
major punishm{ent on the petitioner, was the Secretary of the Board while the Chairman was the
appellate authority. He ,su'b'mits that the basic order baving been passed by an incompetent
authority, even the order passed in appeal will not cure the defect of jurisdiction. And, both the
orders stands vitiated. P
3. The learned counsel for the respondent-Board has, however, defended the impugned
orders. He submits that for officials in Grade 5 to 15, the Chairman of the Board was the
competent authority, according to Regulation No.3 of Chapter III, of the Regulations of the -
Board which was ‘neither amended nor the Chairman was deprived of the powers of the
competent authority in relation to'the petiltioner by virtue of the delegation of powers being relied
upon. He next submits that petitioner did not raise any objection before the Chairman to proceed
against the petitioner and, therefore, he is estopped to raise it before this Court on the principle of
aquisence. He next maintains that the delegator could lawfully exercise the powers of the.
delegatee. Reliance was placed on Tanvir Ahmed Khan v. Deputy Commissioner, Islamabad
(1992 MLD 2146), Haji Muhammad Ismail and another v. Govt. of the Punjab through

Secretary, Local Go+t, and Rural Development and 13 others (1987 MLD 2157) and Punjab
Road Transport Board and another v. Punjab Service Tribunal and 2’3 others (1982 SCMR 76).

4. " The submissions made by the learned counsel for the parties have been considered.
Regulation No.3 of Chapter III being relied upon was issued in 1981 as mentioned in para. 12 of
the report and parawise com;rmants.{I submitted on behalf of the Board. The delegation of powers
being relied upon by the learned counsel for the petitioner was approved by the Board on 29-6-
1998 and by the controlling authority on 19-8-1998. The proceedings were initiated against the
petitioner on 3-6-1999 when a show-cause notice and statement of allegations were served on the
petitioner. On the said date, the delegation of powers under the E&D Rules had alréady been
enforced, according o' which the competent authority in relation to the petitioner was the
Secretary of the Board and not the Chairman. The specific delegation of powers under the (E&D)
Rules being later in point of time has the effect of overriding Regulation No.3 of Chapter IIl. As
far as the next contention of the learned counsel for the respondents is concerned, it has no merit.
The submission to the jurisdiction of an authority does not confer jurisdiction on the said
authority if none is possessed by it. The question of jurisdiction is otherwise is a pure question of
law'going to the root of the matter and can be raised at any stage of the proceedings. As far as the
next contention is concerned, it has no merit either. It is not a case in which the delegator has
exercised the authority of the delegatee because the Chairman of the Board, as one of the
functionaries of the Board is himself the delegatee, the delegator being the Board itself who had
delegated powersf under the E&D Rules to various functionaries of the Boardincluding the
Chairman. Therefore, I do not think it necessary to examine the judgments cited by the learned
counsel for the respondents. :

5. - For what has been stated above, the impugned order of removal from service not having
been passed by the competent authority stands vitiated and even the order passed in.appeal does
not have the effect >f curing the defect of jurisdiction. Accordingly, this writ petition is allowed.
The iffipUiiiec femaval order dated 14-9-1999 and the appellate order dated 4-2-2000 are
declared as without Jlawful a‘uth.on}tj! and of no legal effect, and the petitioner is directed to be
reinstated in servic: The intervening period shall be treated as the kind of leave due to the
petitioner. It is clarified that the competent departmental authority shall be free to take fresh
proceedings against the petitioner in accordance with law. No order as to costs.

Ty
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H.B.T./M-427/L Petition allowed. " - SR
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SEC TARY PROSECU1‘I()N, GOVERNMENT OF PUNJARB, LAHOR.E and another
Writ Pé::tition N0.9394 of 2008, decided on 4th December, 2009. l,

(a) Puhjab Criminal Prosecution Service (Constitution, Functions and Poiwers) Act (1H

of 2006)---

----Preamble---Object and purpose of Punjab Criminal Prosecution Service ;(Co’,iistitution,
Functions and Powers) Act, 2006. . _ Py

(b) Purjjab Criminal Prosecution Service (Constitution, Functions and Powers) Act (III
of 2006)--- :

----S. 20)---Worc’l “prescribed" occurring in S.2(j), Punjab Criminal Prosecution Service
(Constitution, Functions and Powers) Act, 2006 means as prescribed by Rules and
Regulations under the Act. '

(c) Punjab Criminal Prosecution Service (Constitution, Functious and Powers) Act (111
of 2006)--- -

=S, 8(3)(4)---Constitution of Pakistan (1973), Art.199---Constitutional - petition---
Dispensing with services of District Public Prosecutors etc.---Allegation of political
victimization etc. by present Provincial Government---In the present case "Selection
Committee was constituted (prior to the present government) pursuant to the order, dated
11-12-2006 passed ih Writ Petition 8456 of 2006; interviews commenced from 12-4-2007
and the process was completed by 12-4-2008 and by this time, the present regime had not
taken over; anybody, who participated as a stranger (not merrllbef of the Committee
constituted) in the in':cerviewing process, was not during the time of the present government,
rather prior thereto, neither there were any allegations in the maiﬂ writ petition to which
reference could be made nor (there) was any material on the record on account of which it

could be judicially concluded if the Selection Committee was influenced and the interviews

- and the result had been manipulated by the present government, present government rather

nayy

had simply acted on the result, which had been declared by the Selection Committee---
Held, impugned action (dispensing with services) was neither the result of any mala fide,
political victimization, dishonesty of purpo'se on behalf of the present ‘Government (of the
Province: of Punjab) nor it was tainted with any ulterior motive/object to illegally displace

the functionaries {petitioners) and/or to appointment at their place their persons---Such
allegations:were-nnihing except rhetoric, loud, bald, baseless and unsubstantiated.

(d) Punjab Criminal Prosecution Service (Constitution, Functions and Powers) Act (I1I of
2006)---

----Ss. 8(3)(4), 16 & 2(j)---Punjab Criminal Prosecution Service (Conditions of Service)
Rules, 2007---Recruitment  Policy/Contract Policy, 2004---Punjab Civil Servants
(Appointment and Conditions of Service) Rules, 1974---Constitution of Pakistan (1973),
Art.199---Constitutional' petition---Maxim: res ipsa  loguitur---Appointments  and
dispensing with services of District Public Prosecutors etc. and those retained in service---
Nature---Appointment of said officials was subject to Rules and Regulations as mentioned
in S.2(j) of Punjab Prosecution Service (Constitution, Functions and. Powers) Act, 2006,
which Rules/Regulations had not been framed till 27-7-2007 admittedly not when the
advertisements were |pul::[ish‘ed on 12-7-2006 and 15-8-2006 and even when ‘considerable
number of appointments of said functionaries had already been made---Advertisements had
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(V)

stated that appomtments shall be on the contract b&sns and under the caption of "terms and
conditions” it was provided that "all the recruitments will be made according to the
Recruitment Policy/Contract Policy, 2004"---Appointments made under the Recruitment
Pohcy/Contract Policy, 2004 could not be made to the posts of BS-11 and above without
interview whereas all the p!osts in question were above the said scale---Interview could
only be conducted by a Selectlon Committee meant for the purpose; if the selection was to
be made at the Provmcual level, by a Committee comprising of, where appomtmg authority
was Chief Minister, the Adm'xmstratsve Secretary concerned being the Chairman, while two
officers of the Department to, be nominated by the Administrative Department with the
approval of Minister Incharge and one officer of S&GAD to be nominated by the
Regulations Wing---Before making the appointment of said functionaries no interview was
ever conducted by any Committee of any sort, though such a Committee was cldimed by
the overnmenthrosecuuon Déepartment  to  have been formed---Recruitment
Policy/Contract Policy, 200_4 had further prescrxbed that though appointment on contract
basis was excluded from the purv1ew of the Provincial Public Service -Commission,
however, the department should preferably adopt the channel of Public' Service
Commission for "contract appointrnents" against posts, which otherwise fell within the
purview of Public Service Commission by seeking relaxation of relevant rule from Chief
Minister; besides, under the Policy, a Contract Appointment Regulation Committee had
been consututed----Sald process was also not followed qua the appointments in the present
case-- Vahdlty---Held in the light of the judgment of the High Court (Lahore) passed in
'"Writ Petition No 8456 of 2006 to hold their appointments as regular shall be: a feign, a
farce and a sham---Said appointments were nothing more but a stopgap, pro tempore,
standby, interim, ephemeral and a transitory arrangement, which were meant for the
moment, and for the time being, awaiting the appointments on the regular basns or if and
when permissible (espemally after the promulgation of Rules) on account of the "contract"-
--Appmntments were subject to the fundamental, imperative and a condition sine qua non
i.e. "that the appointment will be subject to review/confirmation by Selection Committee
constituted for the purpose" and all the appointees shall only be eligible for the "contract
employment” once they cross the threshold of the review/confirmation by the Selection
Comm1ttcc---Comm1ttPe constltuteq pursuant to the judgment of High Court, which was
accepted by all the stakeholders shall be deemed to be the one formed under the noted
condition and therefore, all those who had passed through the test of the Committee may be
retained by the Government in the service only as the "contractual employees", -whereas
who failed to qualify their services could be dispensed with---All those who had failed to
pass the interview, notwithstanding any recommendee of Public Service Commission shall
have to go, as havnng been rernoved, instead of termination, which expression in the facts
of the present case, was not apt to use---Some of the appointments had been made even
before any advertisement was issued to initiate the process of recruitment, not only that there
was no reference in the various summaries sent to the Chief Minister for the’ appointment of
the petitioners/retainees apeclfymg their qualifications, those summaries were not shown to
accompany even the apphcatxons of the candidates, their profile or Curriculum Vitae (CV)
from which the coml.petent authonty could evaluate, assess and determine their caliber for
handling such an important ofﬁce, all seemed to be either conspicuously missing or not
established to have been looked into for the purpose of due application of mind of the .
competent authority, yet the appointments had been made---High Court expressed its sheer
disappointment and felt perturbed at the way very important offices connected with the
judicial: system of the country had been filled, and observed that such significant State
assignments surely were not a bounty, alms or a charity from the people in authority, rather
should be awarded to those who were deserving and behaved to the office and in the present
cases, all this had been done in vain and on this account maxim res ipsa loguitur (the thing
speaks for itself) was duly attracted to the matter---Held further that constitutional petitions,
which pertained to all those petitioners who were interviewed by the original Committee of
four members and had failed were dismissed; those regarding the candidates/petitioners who
were interviewed by three members of the original Committee and had failed excluding the
numbers of the "stranger" were also dismissed---Constitutional petitions relating to the
petxtloners/candulatesJ who had been interviewed by the Committee in which either two
original members of cne original member participated, those were allowed with the direction
to the authorities ta constitute a fresh Commlt‘tee hold interview and to declde their cases,
this shall also be applicable to all the peTrsons who had been retained on account of the
interview conducted by a Committee comprising of either two original members or one,
those could also be reassessed and their cases be decided accordingly---Reétainees who on
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“account of the data provided by the prosecution department had failed due to the exclusion of

the marks granted to them by the "stranger', the department shall treat such persons retainees
as "fail’---All the Additional Pr osecutors-General and Deputy Prosecutors-General
mentioned in S. 8(1) of the Punjab Criminal Prosecution Service (Constitution, Functlons and
Powers) Act, 2006 shall also be subjc.cted to interview by the newly constituted Corunittee--
-Reasons detailed.

(e) Pun]ab Criminal Prosecutlon Service (Constltutlon Functions and Powers) Act (III
of 2006)--

—Ss.8& 16---Appointments-~-Terms and conditions of service---Delegation of authority---
Scope and principles-Maxim delegatus non potest delegare: delegated authority cannot be
redele ted-—-Apphcablhty---Scope

There dre three kinds of the authorities, which. can be delegated/sub-delegated under the law:
Firstly:'Relating to the agencies regulated under the law of Contract/Agency, if the principal
has expressly conferred upon hlS agent for further delegatxon of power/authority that can -
only be so delegated to the extent provided, otherwise not; in this behalf the legal principle
about the sub-delegation by :lleces sary implication on account of the specific nature of
agency cannot be ruled out. Anyhow (subject to the above) a power of attorney should be
strlctly construed and applied. Secondly, the statutory authority, the rule, where the law
requires an act fo be done/performed in a particular manner it should be so performed and
not otherwise, and that what cannot be done directly cannot be done indirectly, can be
attractéd. If the ex press provision of law has conferred power for the exercise of an authority
by a partlcular person or body, it should only be exercised strictly in- accord thereto. And if
there is:no provision for the delegatxon/sub-delcganon in the law, under no rule or principle
of law, such power could be exercised by any other person/body, on the basis of delegation
by whom, such power is exercisable under the law. Thirdly, the administrative authority,
which is not only akin to the above two, rather embeds the trails of both the categories. In the
matter pertaining to stqtutory/adxmmstratwe authority, there is a _]udlCla] consensus and a
bias against the permissibility of the delegation of power, which is reflected in the maxim
delegatus non potest delegare The central question for the delegation/sub-delegation has
always been (in cases of statutory and administrative powers) what was/is the intention of the

. law, which tilts 1owards non-delegation until so lucidly permissible. In the present case,

power to form thn= Selection Committee vested with the Chief Minister, who had orlgmally
appointed the four members committee for the purposes thereof. In the order of the Chief
Minister, which was in the nature of the approval of the summary, no power had been
delegated to the members of the cornmittee who in fact shall be deemed to be the nominees
of Chief Minister's administrative authority to further delegate their power to anybody. Such
delegation could: neithier be done collectively by the committee nor singularly by any

" member, may be the Prosecutor~Gcneral or the Secretary of the service. This could also not

i Had

be so done in the garb : of formulating any procedure for regulating the affairs or conducting
the business of the Selection Committee; therefore, it was the originally constxtuted
committee, which could only conduct the interview and none else. In this regard, the person
Jif any who participated in the proceedings of the committee was a *stranger' -arid, ‘therefore,
his evaluation/allocati;# of marks could not be counted towards the selection process.

(f) Defegation oit‘ authority---

----Kmds---Scope and prmc1ples-~~Max1m delegatus non potest delegare--~Apphcab1llty---
Scope. _ ) :

FarooqA Axﬁn};a” invfxr Dr. A. Basit, Dr. Khalid Ranjha, Tahir Mehmood Khokhar, Atir
Mehmood, Muhammad Ahmad Qayyum, Muhammad "Aslam Nagi, Irfan Mahk Khurram
Khan, Ahmad Awals and Fahad Ahmad Siddiqui for Petitioners.

Mr. A K Dogar for the candidates, who passed the interview and retained by the Prosecution

Department

\ 't | a” ot
Kh. Hans Ahmad, Ahmad Rauf, Muhammad Raza Qureshi, Saad Rasul, Sycd Zahid Hussam
Bokhari, Prosecutor-General, Shaugan Shareef, Secretary to Government of Punjab,
Prosecunon Department Lahore, Rana Magboo! Ahmad Khan, Secretary to Government of



.. Punjab, Prosecution Départment, Litiore: av i jshtiag-Qnadeer Moussavi, Director {Appeals), /.

Prosecuticn Department, Lahore for Respondents. S W 52
Dates of hearing: 16th, 21st, 22nd, 27th. 285, 29th, 30th April, 4th, 6th, 7t 26it May, 23rd
.I;me, 7th July, 29tk September, Ist 22nd, 26th, 28th, 30th October.and 31d,Noycrpbcr,t2009.-

JUDGMENT

MIAN SAQIB NISAR, J.--- In the system meant for the dispensation of jusfice qua field of
criminal law, the prosecution department undoubtedly has a pivotal, significant and a crucial
role to*play; earlier, the said department was part of the police service/ establishment and
Prosecutor Sub-Inspeciors (PSI) used to appear béfore the courts upto the s¢ssiens level in
the: police uniform, having no independence and impartiality; this was ’clzonsidcred
unbecoming to the office; thereafter, from amongst the lawyers the slots were fitled by the
government for various courts on the contract basis, yet on account of innusncrable vices
about the procedure of selection, efficiency, integrity and independence, an-acute need was
felt that a permanent prosecution service be established which should conform. to the status,
function and role of the office in the said system, Thus, in order to ensure the prosecutorial |
independence for better organization in the field, the Punjab Criminal Prosecution Service
(Constitution, Functions and Powchs) Act, 2006 (Act 11 of 2006) (hereinafter referred o as
"the A‘ct, 2006") was enforpqd on 8-4-2006; the object and the purpose of the service is
conspicuously spelt out from the preamble of the Act, 2006, which reads:---

"Whereas it is expedient to establish an independent, effective and efficient service for
prosecution of criminal cases, to ensure prosecutorial independence, for better coordination
in the criminal justice system of the Province and matters incidental' thereto."

2. It may be pertinent to mention here that including the Prosecutor-General there ale various
slots/posts envisaged by the Act, 2006 and sections 8(3)}(4) of the Act, 2006 provide:--

f.'8. Appointments . -~~ (1) ..
G

O All fhe appointments, except that of the Prosccutor-General, to various posts in- the

Service, shall be made through initial recruitment in the manner as may be prescribed:
(underlined for the emphasis) ' '

Prm)ided that at least :ﬁfty per cent appointments on the posts of Additional Prosecutor-
* General ‘and Deputy Prosecutor-General shall be made through promotion. ¢ %'

(4) No direct rccn.iitmcnt shall e made on regular basis (underlined for the emphasis) to the

+ posts of District Public Prosecutor, Deputy District Public Prosecutor, Assistant District
Prosecutor, Additional Prosecutor-General and Deputy Prosecutor-General except on the
recommendation of the Punjab Public Service Commission:

* Section 20) of the Act,.2006 defines the word “prescribed” which 'B means, prescribed by
rules or regulations made under the Act.

3. In order to ﬂ}l up certain posts, mentioned above, on temporary contractual basis, two
public advertisements were got published by the Prosecution Department in the newspapers
on 12-7-2006 and 15-8-2006, and under the head ‘terms and conditions', it was mentioned
that "All the recruitments , will be made according to the Recruitment Policy/Contract
Appointment Policy, 2004, PursufJant to the above, the petitioners (who are mostly the District
Public Prosecutors, Deputy District Public Prosecutors and Assistant District Public

. Prosecutqrﬂ claim to have applied and appointed. ’ I
4. During the course of the above, on 26-7-2006, a Writ Petition No.8456 of 2006 was filed
by Mr. Mushtaq Ahmad Mohal, Advocate challenging the. aforesaid advertisements and the
appointments being made pursuant thereto, mainly on the ground that the provisions of the
Act, 2006 do not permit those on the basis of contract; the said writ petition came up for
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. vague and jndeﬁmte allcganon.s nor should the person allegmg‘-'_‘_ A .13 Th ¢ petmons are zﬁ!owed m the above {erms. .

! mala fide be allowed a mvmg enquxry mto the files of Impugned Nou ces Szm ck Down as Bemg
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o reqmred to mmatc. an’ mqmry under secuon 37 of- the ACl

-."'010 0 AU A L
» 42 For what has been drscussed above' the unpugﬂﬂdl'
- : noaces arc declared as- nol havmg ‘been 1ssned under sect!
| 7371 or (2 of the ‘Act of 2010. Hawever, the notices may.
SR j_f'treated ‘as formmg the, basis of - conductmg ‘4" study -noder
| * | secrion 37 of: thc Act of 2010, In case. the Commxsswn, ‘aft
) ‘concludnng the smdy, is of the Gpinion: that there are sufﬁvlvnt
facts and the corrplamt 18 "ubvz:mmtcd Yy, “prima ﬁ‘de'

» versus : S
g THE FEDERAL BOARD O}' RBVENUI: THROUGH ITS

‘ CHAIRMAN & 2 OTHERSchspondents
Sales Tax Ac(, 1990---. S Lt , , e
L Ss 30 1. Power to; xssue show-cause notlces under. B S

‘ 8.1 delegated by Federal Board-of Revenue to. Con{mlssxonert L
~:11Jand Revenue cmno ‘be ‘urmcr de.leg:m.d by him to Inlend =~ ]
~-Revenut. Officer as-the Jaw is settled that delcgate cannot_ 5

PR 33 SFS Ci

A evidence alleging contravention of the prov‘sw'ts of Chapte! & Tarther delegatey Show-cause noncc> msued by.Intard Revenue.
o | of the Act of 2010 then it may issue niotices to the petitions™ =33 Officer in exercise’of power illegally délegated to him by’
‘.reg_, ardmg the initiation of an mqmry and the sufﬁment fact % ..wrm.maxom. inland Kcvenut would be witaous Jamedictiva,
Lo “arime facie™ evidence on the basis of which an Oplmon’ hf}s * ’H!P‘i Court striking down. ahﬂ,h without Juiiadmt‘on show cause
E ben formed shall ‘also be mscumd therein. ’rms Judg‘mg‘f—t | Roticls by, excreisiug its \,mstmuma! ,urxad; tion unider Art. -

153, High Court leaving it open to Coemmissioner Injand
Revumc to muc fr(.sh show-cause notices under S. 11 ‘in '
: Exercise of his power " delegated - to "him by Federal. Boaid of
Revenue under S. 30. T (P. 605,608)

i
snall not preclude the Comxmssnon 1o issue a notice prowdfiﬁﬂg
.m
discloses sufﬁcxem facts or pnma facie cvndencc for mlﬂ B
an mqulry .




- therefore, any allegation relating thereto will be ddjudlsét = &
- )mc,cundc : (P. 599,600,601 ooz,ﬁw 6115

Kl Urelisstficd Cuses (20160 U
O6GDC Id v. FER
Athar Minalah, J. (I'abad)

) Ibid—

S, 1. Cases where provn'uons of § 11(1)("}(‘)(4)%@1.&1_‘

be attracted hthH1 lted n para 9 of the Judgment. The {:ruwl» 4

expressions which d:stmqumhc sub-sections (3) and (4) ﬂ'm" ‘
sub-sections (1} and’(2) are “tax not levied” or “shor lcvfm',‘-‘

Word “levy™ wsed' in these two prruszom explained md"-. R -

reference to its definition in Black’s Iaw D;tmmrv (_ g

Edition). From this definition it is obvious that the tup L:S[huur '

assessment and collection of a tax would fall within the amh)g
of "levy™. A« a corollary, the question whether the mx,'f._,;,'-f

beent imposed, assessed or collected by the registered ;‘usnw - 1

t.

would fall within the ambit of sub-sections (3) and (4) nﬂd'

{c) . Ibi(]—

affect the validity of the show-cause notice jtself.

() Interpretation of Statutes---

the LCEIS]J!UFC I,\'uy word vsed in 4 stateie must be ﬂlvv‘
frue meaning and the provisions should be construed toﬂC'h"ﬁ.
K1 a harsmonious manner. It 1s not te gv.ll Or preper 1o mr’l" "'\; ‘}
Frovisios m low i 1solution from the other ;ﬂnvﬁlon'

surplisag ¢ o reduadancy camnot be attibuied 1o 1, epish ’“", "\J

(r 07k

(¢} Sales Tax Act, 1990---
N. 30, Federat Board of Reverus is SHISINT ered 1", ¥
AR

530 e delepite o puvers under the Act o oo O

v

b

XNMVI] Unclassificd Cases L6 U RUR
OGDH.C I v. FRR
Athar Minallad;, ), (I'ubady

officets of loland Revenue 1o CXLTCISC IS powers i

' jurisdiction under sub sections (XD of S 11 However,

the otticer having been delepited powers of the Boud under
S -0 cannot turther delegate such officers 1o ancther Inlind
Revenue Offie er. (P.603)

(fy  Ibid---

5. 30(3). There is a distinction between the cxprcss'im;x‘
“fuRctions” and “power”. used in aub-section (3). Furctions
can only he performed by persens who are slready vested with
Power and purisdiction, Defimtions of “power”, “lunction”
and “jurisdiction” examined in para 15 of e judeo.ent with
teference to their definitions in"Black’s Law Dictonay (st
‘LJm(m). . (P. 606

©  Delegation---
It is settled law that a de legate cannot fus Ihc" delapiite jre

Bowers undess expressty authorized under the law. In order o
tnable a delegate to delegate his powers and functioes, there

e .
T DT osummenty, oxpress or ingplied” When power s

‘Clag dcd 1o g particular pereanthen sl s a0 Lt
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- N and Malik Waris Khokhar for espondents.

XXxXvia Unclas=ificd Cases (2016 UC) - 595
OGDC in v. FBR
Athaar Minatlah, 1 abad)

")4 ‘ Unclassified Cases (2016 UC) - Vai,
O0.4.D.C. 1ld v. FRE. .
Athar Minalah, J. (I’abad)

A

X suf.fcrs cawre notiee 1 COfficer of Inland Reveuve’. Phe show cause

would not be competent subject 1o exXception whea 1
' (P. 610)

notices have been chatlenged, incer aiia, on the ground thet the
jurisiiction. i ' : i

from want of juristic . officer who has issued the same 15 ot vested with the powe

)  Constitution of Pakistan, 1973— e or Juwisdiction of adjudication under the Szles Tax Act, 1990

Ar 199 leril juriS(\iiL‘tiOﬂ under ;.\n. 199 exercised by (beremmafter referred 10 25 the ‘Act of. 1990°). .
Art. 199 ,

. iy - F s
High Court to strike down show Cause nouees suner‘m\} s
(P. 610.611)

3 The learned counsel appuaring on behalf of the
want of jurisdiction. petitioners Have contendzd that the show . ciuse notices have
Nitsim Sikandar, Jawad Hassan, Burrister Onz;f‘ é:iﬁi been issged "n); fic respective Intand Revenue Officers: the
Maiik, Abdwl Shakoor Paracha, Haseeb  Shokoor

Paracha for petitioners.

Babar- Bilal, Spced Akmed Zaidi, Hufiz Munawar Iqbn’v

Inland Revenue Officers were not empowered pot had the

furisdiction 10 issue a show cause notice wnder scction 11 of
“the Act o1 1990; the show-cause notices conlain allegations

Wwhich are not covered under sub section (1) or (2) of section

N\ \Date of hearing:  18.4.2016. 11 of the Act of 1990: the allegations weationed m the show-

V4

5 g o ) cause notices relate to non levy or short levy of sales tax and

‘ ‘\‘(\/: JUDGMENT ‘ N | LS re ' o non levy or short levy safes tax ,
N " therefore, sub-sections (3) and (4) would be attracted: section
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. . . "l N . ‘. c
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- | a0 i
‘ . :ﬁ’:—’_'_ | 5. Power Lo appoint (o include power (o Tppaint cX ofﬁcio:‘@
'z} ':\Ci" or the Councils Rules for authorizing remedial action hy the Council.
‘ TeAn of affice of Members of the Commitices ran Coterminously with the

1c6’ﬁ of the Couﬁcﬁ:il because notwithstanding the Council's onc lime power (0
fx. 0 gharter terp of the Commitiees al the time of constituling them, ithe
Cdunt.‘i‘.»=£!-id,.f1l,0t ko sa, & therchy confirmed the full term of five years for
such Conmumitlees. Such \accrucd right of Chairmen & mMembers of the

Ccommitlet =auld not be defeated by ‘2 majorily vote in the Council without a
suitablc amendment in the Councils Rules to incorporate the right of the
nembers af the - Council o bring a motion of a0 canfidence or of '

. Wl . . . ' . ‘.
impeachment. His Lordship issued ceriain directions 11l such regard]

[Minbrity view]. Petition whs dismissed accordingly & leave was refused.
Muhammad Shouib Shaheen Vs Pakistan Bar Council - {{PLD-2017-SC—231 13
45. Powerto appoint to include power to appoint ex
. . officio. ‘ :
“Where, by any ' [Central Act] or Regulation, @ poOwWer to
appoint any person to fill any office or execute any function is
conferred, then, unless it is otherwise expressly provided, any
such appointment, if it is made after the commencement of
this Act, may be made either by name or by virtue of office.

{Case-Law Study}

& Power to dismiss or remove from service etc: .

e s

B v a Civil Judge was speciﬁcally delegated to the High Court & it is
immalerial whether it was excrcised or not. High Court, therefore, 1s
~ competent to dismis$ or remave {rom service or retire compulsorily or reduce

in rank or suspend a Civil Judge. Principles. Muhammad Igbal Khan Niazi's
case - {2003 PLC(CS) 285 SC}

16. Power to appoint to include power to suspend
" or dismiss. |

Where, by any 2[Central Act] or Regulation, a power 0 make
| any appoiniment is conferred, then; unless a - different
| intention appears, the authority having *[for the time being) \
t% .+ power o W ke the appointment shall also have power 10
L suspend or {ismiss any person appointed “lwhether by itself

b ‘l or any other] authority) in cxercise of that power. ‘ '
Do !
i
IR o
Loy Subs, by A.0Q., 1937, for “ pct of the G.G. in c.t.
! by Subs. by A.Q., 1937, for “pct of the G.G.in c.. <
P 4 Ins. by the Repealing and Amending Act. 1925 (18 of 1928). 5. 2. and Sch. L
e Subs. ibid., for * by it". ,
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| The W.P. (KPK) General™ | @
463 - The W.P. (KPK) General Clauses Act, 1956 S

skeeY

13.

POWERS AND FUNCTIONARIES

14.

. Where by any *[Provincial] Act, any power to appoint any per

‘made cither by name or by virtue of office.

15. | Power to appoint {o include power {o suspend

. Where, by any ‘[Provincial] Act, 2 power to make any appointment '

'is conferred, then, unless different intention appears, the authority

" having for the time being power 10 make the appointment shall .
“also have power to suspend or dismiss any person appointed .
~.whether by itself or any other authority in exercise of that power. - ‘

" Substitution of functionaries.—

“In any S[Provincial] Act, it shall be sufficient, for the purpose of
. indicating the appl}catio'n of a law to every person or number of
" persons for the lime being executing the functions of an office, to
" mention the official tifle of the officer at present executing the
- functions, or that| ofithe officer by whom the functions are

16.

. 5 1 P ¥ .
In :a.il [Provincial] Acts, unless there is anything repugnant in the
subject or conlexti—

(1)

}Vords importing the masculine gender shall be taken to
include female; and

(2) v.ords in the singular shall include the plural, and vice
LLooversa, B ‘ -

Tl i et

A o o —— 4
- em———— .-

Power conferred to be exercisable from time to "
time.— ‘ '~

Where, by or under any YProvincial] Act, any power is conferred
upon any authority, then that power may be exercised by such :
authorily, from time to time or as occasion requires.

Power to appoint to include power to appoint
ex-officio.—

son’’
‘to fill any office or execute any function is conferred, then, uniess
‘it is otherwise expressly provided, any such appointment may be

or dismiss.—

t

e

| Subs. by by the KPK (NWFF) Adaptation of Laws Order, 1975.
" Subs, by by the KPK (NWFP) Adaptation of Laws Order, 1875.

Subs. by by the KPK (l'|r1WFF') Adaptation of Laws Order, 1975.
Subis. by by the KPK (INWWFP) Adaptation of Laws QOrder, 1975.

Subs. by by the KPK (NWFP) Adaptation of Laws Order, 1975. : i ik
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{ 2016 PLC(CS) 42 j '

[Pesh nfvar High Court]

Before Abdul Latif Khan and Syed Afsar Shab, 17~ '
2ABDUL HAMEED @' 3

Versus:

P‘:’:O’é’fNCE OF K.P.H. through Chicf Sccretary, Peshawar and 3 others
" b No S062F 62014 decided on 24th December, 2014,

(a) Civil service-—

----Suspension of employee---Scope—-Petitioner had assailed order of his -suspension through
constitutional petition---Validity---Petitioner had been suspended by the department and yet no final order
hdd "been passed against him---Petitioner was civil servant against whom action under Khyber
Pckhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011 was proposed to be
i#itiatod-—Petitioner might be placed under suspension for a period of ninety days if in the opinion of the
suthority suspehsion was necessary or expedient---If period of suspension was not extended for a further
piiod-ol ninefy days within thirty days of the expiry of initial period of suspension then govermnment
servant +;ould be deemed to be reinstated---Authority having power to appoint had also the power lo
suspend-If avthority while holding the inquiry was satisfied that charge against the civil servant was
connected with his position as a government servant or was likely to cmbasass him in the discharge of his
duties or hie was involved in moral turpitude then he could be suspended pending the iriquiry---Suspension
of goverament servant was not o punishment-—Suspension was only a temporary measure wherein
petitioner was entitled to receive his #‘ull erholuments—-1f any penalty was imposed against the petitioner
then he had got a right of ub'pcal hefore the competent authority-—-Petitioner was entitled to file appeal
against his suspension ordet before the concerned authority but he did not file the same---Suspension
pending disciplinary action germane to the terms and conditions of service and appéal against such order
was maintainable before Service Tribunal---Constitutional jurisdiction of High Court under Art.199 of the
Copstitition 1 such like matters was ousted---Suspension order of the petitioner had been issucd by the
futhority which had been conveyed to him and some had attained finality-—~Petitioner had alternate
fedigdy “by ‘zoproaching the proper forum i Service Tribunal---Constitutional pelition was not
raaiztaivatle vhich was dismissed, however, petitioner would be at liberty to approach the proper forum
for rigressid of his grievance. '

. Goveiniment of N.W.EP. v. LA, Sherwani PLD 1994 SC 72 and Muhammad Sadig Khokhar's case
1985.8CNR. 63 rel, '

(b) Civil service---

----Suspension of governmeat servant meant that no work was to be taken from him during the period of
suspension. :

(¢ General Glslisey Act (X 0f 1897y 2 ' Lot
28 IE Fawer {o suspen
aaver 1o wrend,

H an employee—-Scope-—-Authority having power o appoint had also the

Coustitetion of Pakistan-—

1d)
i

Uk 201-Jul-23, 1143
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----A}t 199---C tmstltutlonal J\msdtctmn of High Court---Scope---Constitutional Junsdlcuon of High

4 Court: could only be invoked by an sggrieved person when there was no alternate or efficacious remedy
¥ :walluble to him.

Shahzmia Icfan Zia for Petitioner.

Sycd Quaisar Ali Shah, A.A.-G. for Respondents.

ORDER

" ABDUL LATIF KHAN, J.— Through instant petition, the petitioner seeks afinulment of order
datcd 11.9.2014, whereby the petitioner was placed under suspension.

2. In essence, the petitioner was serving as Sub-Divisional Forest Officer (BPS-17) in the departmént
of respondents, who was later on placed under suspension due to his illegal activities vide order/

nonﬁcanon dated 11.9.2014, which order has been assailed by petitioner before this Court through filing
the instant Constifition 'petition.

IR L]

3. Admntt#dly the petitioner has been suspended by the dcpartmc.nt and yet no final order has been
'passed agmnst him. He being employee of Pravincial Government is a civil servant and a government
servaqt against whom action under Khyber Pakhtunkhwa Government Servant (Efficiency and
Disciplinary) Rules, is proposed to be initiated, may be placed under suspension for a period of ninety

| . days ifin the opinion of the cornpetent authority, suspension is necessary or expedient and if the period of
" suspension’is not ekternded for a further period of ninety days within thirty days of the expiry of initial
; : pariod of suspension, the Government servant shall be deemed to be reinstated. As per Section 16 of the
General Claises Act, an -acthority having power to appoint, has also the power to. su5pend Sa if an
authonty when holding an enquiry is satisfied that the charge against the public servant is connected with
his position as a Government servant or is likely to embarrass him in the dlscha.rge of his dutics or
involves moral turpitude, he tan suspend him pending the inquiry. Besides, suspension is not a
punishment and suspension of a government servant during the course of his service simply means that no
: -~ waork is to be mkcn from him during the pcnod of suspension. Suspensxon is only a temporary measure, .
wherein the pelmoner is enutlcd to receive his full cmoluments in view of the judgment of Hon'ble

Supremc Court in case utlcd "Government of NNW.EP. v. LA. Sherwani (PLD 1994 SC 72). If any
penalty is imposerd against the petitioner, then he has gota nght of appeal before the competent authority.

He was also entitied ta file a'appc.nl apainst his suspension order before the ct)m.emed a{nhorlty but he did
not file the same.

AR

4. i 1s rot disputed that cither the gncvance of petitioner i.e. suspension pending disciplinary action
gerrnane (5 the ferms and conditions of his service and appeal against such order is maeinlainablc before a
Service Trivunal. The jurisdiction of the High Court under Article 199 of the Constitution to scrutinize the
same is pusted. The corstitutional jurisdiction of the ngh Court, in such like matters, is ousted by explicit
provision of Article 212 of the Constitution. In the instant case, suspension order of the petitioner has
been issued by the authority, which has also been conveyed to the petitioner and the same has attained
finality.. Therc could be no cavil with the observation’ of Hon'ble Supreme Court of Pakistan in
Muhammad Sadiq Khokhar's case (1985 SCMR 63), that if an order of suspension had attained finality, it
would be questioned before the Service Tribunal and jurisdiction of this Court would be ousted. Moreso
the writ jurisdiction can only be invoked by an aggrieved person when there is no alternate or efficacious

remedy available to him. In the instant case, the petitioner has alternate remedy by approachmg the proper
forum i.e. Service Tnbunal

5. : For the aforesaid reasons, the instant petition being not maintainable stand dismissed. However, |
“ the pcutloncr is at liberty to apprpach the proper forum for redressal of his grievance.

ZCNnsp '
|

Il .‘ |

Petition dismissed.

i 21-Jul-23, 11:43 A
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2004 SC M R 158
l (Supreme Court of Pakistan]

h. Riag Ahined, C.J., Mian Muhammad Ajmal
|

A: . mﬂ‘i&e’”:

" ' and Muhammad Nawaz Abbasi, JJ
PAKISTAN INTERNATIONAL AIRLINES
CORPORATION through Chairman : X
‘ and others---Petitioners 2
B S ' ' © versus E

—————2
it

SHAHZAD FAROOQ MALIK
and unother---Respondents

Civ"il Petitions Nbs.Md and 141 of 2003, heard on 15th April, 2003.

o (On appeal from the judgment dated 18-1 1-200?..05f the Fedcml
Service Tribunal, Islamabad passed in Appeals Nos.562(R)CE/2002 agd
GB8(L)/CE-2000 respeciively). : C o

‘uniblr?f;)..o gx*;rlzél en?lfus.c.s fAcr (X of 1897), S.21-—Power of
ould be taken asai ployee rom service---Scope---No adverse action
jﬁslicc‘---CTor;r(lJrua%iAolgu fol?ﬂoyce wuhogt observing principles of ““‘“-‘"?l.
violation of ruies, but a:uch remove its employee, if appointed in
had-been taken § ; seton C{.mld be taken, when no decisive sicp
to cmploy‘éc x;/ll]]g) u:; ll:::;nce of appointment---Vesied rights would accrue
rights of le;fE’S/cc coitld ﬂDpo‘;nl,?lenl was. confirmed in service---Such
he had been irregularly :(:[)oie ‘r:llcrrcmd with only on the ground that
other. allcgations’ against ppotaied by Corporation, unless there Wert

: him in vi C e x e
Ipp. 161, 162, 163] A, I13 & D view of principle of locus pouml/cnlli‘-t’-

Director Social Welfare, N.-W.E.P. v. -Sadullah Khan A|996

SCMR' 1350 -
1350 P.LA.Q. v. Nasir Jamal Malik -and others 2001

SCMR 934-
Directo: 9.$<]1). [ ’:bdul Hafeez  Abbasi and others V. Managiné
iector,  P.LA.C. dnd others 2002 ScMRr 1034 and O

Segreiary, Government of §i i
159?1 SC -~ lil“Lm'm.m of Sindh v. _Sh(ﬁr Muhammad Makhdoom PL

| . ATYESVED
¢ - R




'{,‘00 4 Pakistan lnlc}'natioulat Airlines Corpormiqn v.'Shahzad 159
l;f" Farooq Malik (Mian Muhammad Ajmal, )

: iy Getieral Cianises Act. (X of 1897

. ..-.5.16---Power 1o appoint includes power 1o suspend or dismiss--- !
- geope---Authority has power 10 undo act done by it, but such provision'

would be subject to relevant laws and rules and would be applicable on\'y;
‘ip such cascs, where under relevam law or rules, a different intention
¢ does not appear. [p, 162] C '

“(c) Pakistan International Airlines Corporation Act (XIX of 1956)—~~

| +-8.10(2)---Seevice Tribunals Act (LXX of 1973), S.4---Constitution of
“.pakistan (1973), Ar1.25---Termination of service---Authority term'?naled.
“yespondents [yom scrvice, but allowed to continue in service other
j' cmployues, wko were similarly appointed---Service Tribunal set>.aside

~s,;,lclgm}}‘§£_uf being  discriminatory---Validity---Tribupal  had  rightly
*inertered with terminmion order of respondent in view af Ari. 15 of the

‘Constitution---Supreme Court dismissed petition und refused leave to
appeal. [p. 103] E & F ‘

. RETTHS

Muhammad Yawar Ali. Advocate Supreme Coure for Petitioners
. {in both Petitions).

. . ) ‘
M. Jaffar Hashmi, Advocate Supreme Court for Respondents (in. -
.both Petitions).

Date of hearing: 15th April, 2003.

JUDGMENT

MIAN MUHAMMAD AJMAL, ).---By.this common judgmenr
‘we propose. to dispose of Civil Petitions Nos.140 and 141 of 2003 as

they have arisen out of common judgment and involve identical questions
of law and facts. . , . o

Facts of Civil Petition No.140 of 2003 " SR :

-f

2. Shehzad Farooq Malik, respondent after qualifying B.Sc. (éiyil'

Engineering) from - University of Engincering and” Technology,: Lahore

- -moved an application to the Prime Minister's Secretariat, Islamabad for
'appointment in Pakislan International Airlines Corporation (hereinafier to
‘bc called PYAC), which was forwarded to the Managing Direcior, PIAC
for suitable action, the same was rcferred to the Special Selection Board,
“Who evaluared. the respondent for appointment as Works Officer ((;ivil)
in Pay Group-V in General Services Department and found h.im's.mmblc
2101 the said post with the recommendation that the condition of
| advcrlaisemg:'m as per recruitment policy be dispensed with or relaxed,
“hich recommendations were approved by the Managing Dircctor; PIAC
Vide his iorder daled 18-10-1995. As a conscquence thercof. the
SCyg
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respendent was offercd appoiniment as Works Officer in

, . Pay Groy,,.
who joined the duty on 28-6-1995 and was conlirmed N servigg Vida |
letter dated 20-8-1996. ) ¢

3. On 20-3-1997, the respondent's scrvices Were terminateq on y,
ground that his appoimtment was irregular as it was made “’ilho:.
inviting applications through advertisement, tion 4
merits and on the recommendations of the Pri Srttariy,
The respondent filed Writ Petition No.3096 '

) ‘cnging the
lermination order before the Lahore High Court, Lahore and at the time
X of its hearing the learned counsel for the PIAC undertaok to Withdry,,

rhe termination: order, as such, the writ petition was dispose of. Oq
3-4-1997 the termination’ leter was withdrawn and the responden, |
was Iplaced in  surplus pool. The respondent again- fijeg Wiy
Petition No.10639 of 1997 before the Lahore High Coury, Lahore
vt owi s wkTIDUENING  the order placing him in surplus  pool, which \va;

suspended, however, later on the writ petition was withdrawn by the
respondent. . ’

without competj
mec Minister's §¢
of 1997 chal

vt ey e e MBI S T Tea e

:‘1. | 4. On 27-3-1998 the PIAZC issued a notice to 1
B show cause as to-why his services be

assatled through Writ Petition No.6969 » :
success.. After dismissal of his writ petition,; he submitteq reply 1o

the 'show-cause notice byt i could not find favour with (e
- authorities and ultimately on 10-5-2000 a

he respondep w o
not terminated, which was

of 1998 but . without any

“

i _ termination order wag
1 - lssued against him. The respondent then filed Writ Petition N0.9977 of
[ - .200C  impugning aforesaid termination order before

High Court which was admitted 1o, regular
operation of the ilmpugncd order’ was suspended on 6-6-2000. In the
: written stalement PIAC took an objection, that Tremedy of appeal under
(. L Regulation 85 of the PIAC Employees (Service angd Discipline) -
b L ‘Regulations, 1985 was available to the respondent, as such, the writ
I ] petition was not inaintainable. The said writ petition was remitted bythe &
High Court vide its order dated 30-1-2002 to the Compe,tgm Authority 7 -
with a direction to treat the samg as an appeal and decide the same,
within a’ pericd of 30 days after affording opportunity of hearing to the
: ', respondent. Lok '

i
‘the  Lahore !
hearing and (the i

|

s 5. On 8-3-2002, the respondent in o
i o taken in Writ" Petition No.9977 of 2
répresentation before the PIAC co

Personally * hearing  the respondent rejected his ‘representation fu:, i
reinstatement . vide its order dated 29-4.2002. He thecreafter mui :
Appeal No.562(R)CE/2002 before the Federal Service Tribunt"
Islamabad . '

rder (o supplement the grounds
000, moved a supplcmcntar):
mpetent  authority, who afte
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=
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I 6. Ashfaque Hussain Shafi, rcspondcm wis appointed as Motor
N Transport Officer on 2-4-1996. His services were terminated . A8 o
such, e filed wril petition in lhc High Court and on assurance
of the PIAC that his case will he dealt with in accordance with
jaw, it was disposed of. Thercafter on 12-5-1998 2 notice was
sucd o him,  which was chalienged through Writ  Petition
No.10450 of 1998. Thereafier he was dirccted through a notice
gated 4-7-2000 1o appear for personal hearing in the office of
pircctor (Admn.), PIAC at Karachi on 11-7-2000, conscquently,
ne appeared and explained his  position that his appointment was
made after observing all formalilies and his appointment was duly
npprovcd by the Managing Dircctor, PIAC, he completed his
pyohanonary period and was confirmed. Howcver, his services. were

.- erminated vjde order dated 17-7-2000 against which he filed appeal
l pefore the Faderal Serviee Tribunal.

" . *;;'“;l;pc Tribunal aftzr hearing the parues and perusal of the record,
1cccpted the appeals of both the respondents by a common judgment with
the observations that the services of the employees cannot be terminated
without any reasons unless there are allegations of misconduct against
them. In support of its view the Tribunal has given'six reasons firstly,
that the illegality wus commitied by the PIAC itself, secondly, that no
misconduct was alleged against the respondents, thirdly, that the,
respendents have been discriminated, inasmuch as, other persans who
were similarly appointed have cither been taken back or no action has
been taken against them, fourthly, that the citizens cannot be deprived of
their livelihood without following proper procedure’ of law, especially,-
when there was no allegation of misconduct apainst the respondents,
filthly, that the principle of locus poenitentize was applicable and sixthiy
that the decision referred 1o by the PIAC [rom Indian jurisdiction was
not apphcwle o the present casc because the rcspondcms were not
shown 1o ue relazwc of any ol ihe Ministers or lhc persons who
- recommendzd thclr case rather 1he rule laid down in the case ol Nasir

Jamal Malit rcportrd in 2001 SCMR 9234, was applicable in the present
case,

8. We have heard the learned counsel for the partics and have gone

through the record with their assistance. The respondents in both thé
Y Petitinns wers appainied in Group-V and were later an conflirmed by the

5 PlAaC. Learned counsel for the petilioners mainly stressed that l!u: A
Tespondents were appeinted in violation ol Recruitment Rules of PIAC
ind, as sw‘h, they.cannot be allowed to remain in service, The qucwon
3”58'- 35 ¢ who violated the Rulds in appointing the respondents. The

SCarg
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: " N
answer is very gbvious that it was the PIAC itsclf who Violateq R
: and with the change of the Govcrmfxcnt .1t took'a ‘U Wrn apq 31;:1‘1
i grumbling that wrong has been committed in appointing the reg 0 ci:'ed"‘ 1
'-1 This Court ha taken notice of such situation and hag deau‘wf"
l" the same in its pronouncements from time to time. Rcftycnci: c"h
‘-’ be made to Director, Social Welfarc N-“YV-F-P.- V. Sadullgy Kh:n
(1996 SCMR 1350), PIAC v. Nasir J:m.ml Malik and  otherg (20g
" SCMR 934) and Abdul Hafeez Abbasi and others vy, Minag,
" Director, PIAC and others (2002 SCMR 1034),  wherein 'y, hé
been held that the management of the P.LA.C. itself, in Violayjg,
of its "Rules and Regulations makes appointments and afie; the
change "of the regime takes about turn, terming 5“‘:]’_~app°immcms
ta be irregularly made against the Rules. If ll\;c employers adhere
tc and observe. todal formalities, follow  their Rules 4y
Repulations in letter and spirit and appoint the dcservlng'pcomc
on merits, therc would” be no heart burning among the deservig
people but unfortunately the' employers themselves by violating ang
by passing the Recruitment Rules employe the blue eyed persong
. who arg mostly undeserving and thereby deprive the deserving
: - ones which create unrest in the society. It has been noted with concern
M{Dﬂ.‘ law ‘of the land is supposed 10 be for the ordinary citizens of the
.- country and those who consider themselves to be
class, do not care to abide by the same as they consider themselves wobe
above law and as such, occasionally they violate it without réalizing its -
consequences. In such view of the matter it was observed by this Court |
in the case of Abdul Hafeez Abbasi (supra,) that 'in such situation |
+ besides proccedings  against the beneficiaries of so-called illegd !
appointrments, the 6fficers who were responsible for implementing-illegd |
directives should also be held equally responsible and severe.action |

o should be taken againg re it may serve as a deterrent

%

from the privileged

st thern so that in fyury

for other tike-minded persons’ .

9. No doubt section 10(2) of the
; - r‘?"[.‘.r‘?"?" FEMOve any person’ al any ‘time from its service withou!
- as.ngpx'ng any reason, after ‘giving him ap opportunity -of bcfgg
; o heardI ‘:md not less ;Lhan ninety days' noticé or pay for the pefl
= by which such notice falls short of ninety days yet “no - adverse| -
e .o M ) . , ) .

acpon} can be' taken ABAINSt an employee without obscrving y
principle ‘of natural justice. Section 16 of the General® Clo¥®
Act, 1897 provides ‘that the author'ity '
appointment has als '

| 3 0 the BOWEr to sug
appointed in exercise of thar power,

preposition that the authority has the po
but sych provisicn
Ru}

Act empowers the Corporation
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_There is no cavil with ©1 |

Wer to undo- the act donc bY ¢
would be subject tq the relevant laws 30 adef
& and would be applicable only iy those “cases -where ¥
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: " celevant :}lnw ?'r the Rules a different infention does not
Pt oar. In the present case, the Corporat

ion has its law
i _ - . and the Rules
- © ghich govern the segvice under the Corporation. The autharity could.

. pemove the C‘_"P’O)’cc who has been appointed in violation of the Rules
“put such action could be taken when no decisive steps had been
“aken in pursuance jof the appointments. In the' instant case, the
rcspondr.:nts after their appointment were confirmed in service by thie
pIACL hence, valuable rights had accrued to them which could
pot bE interfered with enly on the ground that they were irrcgularly

. appointed by ll'lc P.LLA.C itsell unless there were other allegations

i f..against them, in view of the principle of locus pocnitentiae. This

“Court in case of Chief Secretary, Government of Sindh v. Sher

' “Muhammad Makhdoom (PLD 1991 SC 973) on the said principle held as

-+ ypderi-- .

"In this context, reference can be made to section. 21 of General
Lo Clauses Act and guidelines laid down in the case of Pakistan v.
Muhammad Himayatullah Farukhi (PLD.1969 SC 407), in which
it is held that principle of locus poenitentiae Is available
te thg Government or relevant "authorities :and further
autlhorily which is competent to make order has power 1o
- ' sesesscaindo it but such order cannot be withdrawn or rescinded
once it has taken' legal -effect and created cqutain rights in
favour of any individual. It appears that Service Tribunal has
allowed appeals of the respondents mainly on this ground with
| cogent rcasons in support thereof, View taken by the Service
Tribunal is correct and we find no reason whatsoever. to
: “interfere with the impugned judgment, which is hereby upheld
and leave is refused. ‘[n the circumstances, ‘petitions ‘are
dismissed.” ' | -

The respondents were also discriminated as others who were similarly
. ppointed like them, were not terminated and were allowed to continue
.+ M service, as such, the Tribunal has rightly interfered with “the
£ icrmi_nzuion orders of the respondents in view of Article 25 of the
- Constitution of Islamic Republic of Pakistan, 1973. ~ .~~~

. 10. For the foregoing reasons, no case for interference with the
- Yellreasoned judgment of the Tribunal has been made oul. These F

"~

Petitiong have no. merits, which are accordingly dismissed and leave
" lthuscd. " - -
% ) _§-A.K,/'P_1 “j/s o ' -Lfave refused. '

...... " . Ve i
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e GOVT. OF KHYBER PAKHTUNKHWA
: ,/“} HEALTH DEPARTMENT
Y :24 ) Dated, Peshawar the 7% | Februaf)'s 2023
L =g

[N-OTlFlchION.f

No. SOH-II rn-zszng_smsaau Halimi). WHEREAS, Health- Department constituted a
Commitige vide Notification Nao. SOH-11/7-262/2020, dated: 24"’ June. 2020 o conduct a
comprehensive audit of various districts including District Kohat for the purpose. to
evaluale the pedormance of Drug. Inspectars and to. unearth the reported
discrepancies/mal practices/complaints regarding Diug Sale Licenses, NOCs Issued to
olher districis, _seized stock, pending cases for submission n- Ihe Provincial ‘Quality
Control Boardand the Drug Court and'data of FIRS In their respective Districts.

2. -AND WHEREA lhe Audit Report ‘has surfaced abuse ‘of authority,
Iregularities and corrupt practices on part of Syed Muhammad Asaad Halimi;, Chief
Drug Inspector District Kohat.' .

3. : AND WHEREAS, the Competent Authority-(the Chief Secratary ‘Khyber
Pakhtunkhwa) has appainted inquiry’ Commillée - under--the Khyber Pakhiunkhwa
Government Servanls (Efficiency-and Disclpline) Rules; 2011

4, NOw THEREFORE the Competent Auihonty (Chnef Secretary Khyber

Pakhtunkhwer) while considering the charges ¢ serious, has been pleasedto 'suspend the
services of Syed Muhammad Asaad Halimi, Cbref Drug Inspector D.I:Khan, ‘under

Rule-6 of the Khyber Pakhtunkhwa ioovemmenl ‘Servants: (Effi ciency and. Drscipline)
Rules 2017, 'with iminediate effect,

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT -

Endst, of even No and Date.

Copy forwarded for information/necessary to the:-

Accountant General, Khyber Pakhtunkhwa, Peshawar. ‘
Director General Druq Control & Pharmacy Services, Kh“yber&Pa‘khluhkhwa.
Peshawar.
PSQ to Chierl Secretary. Khyher Pakhtunkhwa
District Accounts Officer, D.1.Khan,
Deputy Director (IT). Health Department.

- PS to Secretary Health, Khyber Pakhtunkhwa.
The Officer concerned.

Nonsaw M-
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I'rcsc'n:t: Mian Sagib Nisar, Faisal Arab and Ijaz ul Absan, J.J :

COLLECTOR‘. OF CUSTOMS APPRAISEMENT, COLLECTORATE, CUSTOMS HOUSE,
KARACHI---Appeliant

Versus

Mcss:rs;_ GQL REHMAN, PROPRIETOR MESSRS G. KIN ENTERPRISES, GHAZALI STREET,
NASIR ROAD, SIALKOT---Respondent .

Civil Appeal No. 450 ¢£2010, [decided on 25th Navember, 2016.

[ : _
(Agzqnsl the order dated 18.3.2010 of the High Court of Sindh at Karachi passed in C.P. No. D-777/2008)
" (2) Custams Ak (TV of 1969)---

—--3s. 19A & 33( l),ri;xruvisow«-Cusloms duty, refund of-—Importer seeking refund of customs duty and
penalty pcid by it on' the basis of an grder-in-original, which was subsequently set aside by Collector
(Appeals)---Cusloms department refused to refund the amount by contending that the importer had
already passed cn the incidence of duty onto the end consumers, therefore, in terms of proviso to S. 33(1)
of theé Customs Act, 1969, the importer was not entitled to a refund-—Legality-—Language of S. 33(1) of
the Customs Acl 1969 made it clear that refund in terms thereof was to be allowed only where/if customs
duty had been paid as a result of sorne inadvertence, error or misconstruction, which was not the position
in the present casc---Importer right from the beginning had agitated that the declaration made by it was
correct and only 14% customs duty was applicable, whereas stance of the customs department was that
imported goods attracted 25% customs duty---No inadvertence, error or miscanstruction was involved in
the declaration by the importer---Issue was conclusively resolved by the Collector (Appeals) in favour of
the importer---Holistig reading of S. 33 of the Customs Act, 1969, clarified that where a refund became
due as a result of any decision or judgment passed by a customs officer, Appcllate Tribunal ete., the
proviso to S. 33(1) hvould not be applicable, meaning thereby that the refund had to be made
notwithstanding the f:;ct that the incidence of customs duty had been passed onto the customcr and

thereforc S. 19A of the said Act would not be attracted-—Appeal filed by Customs department was
disniisslgd accordingly. ) :

Pnh ez druwd

(b) Interpretation of statutes—

---'Proviso’ to a provision---Scope and purpose---Generally a proviso was an exception to or qualified the
main provision of law to which it was attached—-Proviso was to be strictly construed and it applicd only
to the particular provision to which it was appended---Proviso was limited to the provision which
’ immediately precedes it---Purpose of a proviso was to qualify or modify the scope or ambit of the matter
dealt with in the main provision, and its effect was restricted to the particular situation specified in the
proviso itself---Before a proviso could have any application, the section or provision itself must apply.

- Dr. Muhmad Aﬁwzu Kurd and 2 others v. The State through Regional Accountability Bureau,
Quetta 2011 SCMR 1560; Interpretation of Statutes (11th Ed.), N.S. Bindra and K.E.S.C. Progressive

%forkers' Union lhro'ugh its Chairman and others v. K.E.S.C. Labour Union through its Genera} Sccretary
and others 1991 SCMR 338 ref.

Raja Muhammad Igbal, Advocate Supremic Court for Appellant.

- Azhar Magbool Shah, Advocate Supreme Court and Ahsan ‘Hameed ' Lilla, Advocate Supreme
Court for Respondent.! .

1 ofd 21-Jul-23, 1141 A

o | | ATTESTED

1O/ rLee
KY4 Y


http://ww/v.plsbeta.com/LawOnlinc/law/cascdcscription.asp7casc

* Gase jodgement . : hltp:/lwww.plsbum.comlbuwomine/\awlcascdcscriptionr.osp'?casc.‘
f .

- . . (“\
Date of hearing: 25th November, 2016.

ORDER S 6@

l MIAN SAQIB NISAR, J.—-This appeal with the leave of the Court tums on. whether the
respondent is entitied to the refund of customs duty paid (along with the penalty), when, as per the case of
the appeliant the respondent was required to prove that the incidence of customs duty had not been passed
onto the consumer in terms of the provisions of section 19A of the Customs Act, 1969 (the Act), which il
failed to do. '

2. The facts are that the respondent is an importer of fabrics and it made a declaration in the bill of
entry that the imported goods; were covered by heading 5407.5200 attracting 14% customs duty. The
department controverted this Jeclaration and claimed: that instead the correct PTC heading would be
5903.1000, on which 25% customs duty was payable. Pursuant to a show-cause notice, an order-in-
ariginal dated 3.7 2006 was pagsed in which the latter heading was held to be applicable and the importcd
consignments were confiscateg, an additional penalty was imposed and the respondent was given the
option under section 181 of thé Act to redesm the confiscated goods on payment of a finc. In order to get
the cpmsignments rejeased thej respondent made the requisite payments but simultaneously assailed the
order}m-original before the Collcctar of Customs, Sales Tax and Federal Excise (Appeal) [Collector

(Appeals)] who, vide order dated 3.1|2.2006. accepted the plea of the respondent and determined that the

* appropriate heading was indeed 5407.5200 and there’ was no mis—declaration by the respondent. The

depariment has admitted before us today that they did not challenge this order and thus for all intents and
purposes it attained finality. Be that as it may, on account of the favourable order of the Collector

. (Appeals) the respondent sought refund of the amount paid by it on the basis of the order-in-original dated
3.7.2006. The department declined to refund the said amount. Instead, vide another order-in-original dated
5.3.2008 the department held that as the incidence of the duty had bccp passed onto the consumer by the
1espohdent therefore it was nat entitled to any refund in terms of sections 33 and 19A of the Act. This
order: was successfully assailed by the respondents through a constitutional petition filed before the
learned High Court of Sindh, resulting in the impugned judgment. Leave in this case was grunted vide

. order dated 30.6.2010, however it is important io note that in the same order an admission on behalfl of the
learned counsel for the appellant was recorded in the following terms:-

© "Rgja Muhammad Iqbal, learned ASC for the petitioner conterds that the petitioncr depariment
- has no cavil tolthe classification of PTC heading made by appellate court of Collector of Custcms
in its order dated 8.12.2006." o

The only plea tnken at the time of granting lcave and which prevailed with this Cotiri was whether the
amount paid by the respondent could be refunded according to the mandatory provisions of scction 19A of

the Actavhen the incidence of the duty had been passed onto the end consumer.

0 Sk T el skptin qore

3. Learned counsel for the appellant, referring to section 33 of the Act, argued that the proviso
sontained therein is clear, which states that, "Provided that no refund shall be allowed under {his section if
the sanctioning authority is cutisfied that incidence of customs duty and other levies has been passed on to
the buyer or constumer”. In this context he stated that according to section 194 of the Act, it was for the
importer to prove that the incidence of duty had not been passed onto the consumef, thus, by virtue of this
strict Yiability, the b‘.ﬂrden was on the respondent to prove the same, in the absence of which it would be

presumed that the insidence of duty had been passed onto the consumer. Hence refund was impermissible
under the law. ~ . .

4, . Heard. We find that section 33 of the Act has to beread as a whole in order to appreciate the letter
and spirit of ils provisn. The said section reads as under:-

. w33, Refurd to be claimed within onc ycnré—-(l) No refund of any customs-duties or charges
- clzimed to-have been qucl or aver-paid through inadvertence, efror or misconstruction shall be
. allowed, unless such-claim is made within one year of the date of payment:

ofd - i 21-Jul-23, 1hd 1y
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Provided that no refund shall bé allowed under this section if-the
D sanctioning authority is : satisfied that incidence of customs duty and other
o levies has been passed on to the buyer or consumer.

: (2) I the case of provisional payments made under section 81, the said
period of one year shall be reckoned from the date of the adjustmcnt of duty
after its final assessment. -

(3) In the case whcre the refund has become duc in comcquencc of any
decision or Judgment by any appropriate officer of Customs of the Béard or
the Appeliate Tribunal or the Court, the said period of one year shall be
reckoned from the date of such decision.or Judgment as the casc mny ‘be."
5. Thus it is{clear from the language of section 33(1) that refund in {erms
thereof is to be allpwed only where/if customs duty has been paid as a result of
some inadverience, lerror or misconstruction, which is not the position in t.he present'
: matter. Right from|the beginning the respondent has agitated that the declaration
] - made by it under P['C heading 5407.5200 was correéct. There was no inadvertence,
]4 -~ error or misconstruction involved in such declaration whereas it has been the stance
|~ of the départment that this heading was incorrectly attributed to the gogds. This
.7 issue was conclusively resolved by the Collector (Appeals) vide its order dated
8.12.2006 ir favour of the respondent, which, as mentioned earlier, has aftained
finality.
6. Before proceeding further, we find it pertinent to discuss the purpose and
scope of a proviso; in relation to the arguments submitted before us in respect of the
proviso to section 33(1) of the Act. Generally a proviso is an excephon to or
qualifies the main provision of law to which it is attached. Its purpose is to qualify
or modify the scope or ambit of the matter dealt with in the main provision, and its
effect is restricted to the particular situation specxﬁed in the praviso itself. Further,
it is @ settled canon of mtcrprctanou that a, provnso is to be stnclly construed and
that it apphes only to the particular prov151on to which it is appended. Whilst
holding thc,r a provuso is limited to the provision which immediately precedes it,
Shafiur ll'(u 1man, J, in a four member judgment of this Court reported as K.E.S.C.
Progressive Workers' Union through its Chairman and others v. K.E.S.C. Labour
Union thrclugh its. General Secretary and otliers (1991 SCMR 888) cited with
appri: nval inter alia, the following principles:-
"(i) Wilberforce on Statute Law, page 303:

" e ssssi v A proviso is of great importance when the Court has to consxder what cases
come within the enacting part of a section and it is always to be construed
with reference to the preceding parts of the clause to which it is appended.”

:f! (iiy Maxwell on the Interpretation of Statutes. Twelfth Edition by P. St. J.
B Lanrgan, page 189:
"It will, however, generally be found that inconsistencies can be avoided by
applying the general rule that the words of a proviso are not to be taken
"absolutely in their strict literal sense," but that a proviso is "of necessity
-.limited in its operation to the ambit of the section which it qualifies”.
Jofd
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(v) The Construction of Statutes tiy Earl T. Crawford, page 6U3:

"As o general rule, however the operation of a proviso should be confiried to
that clause or portion of the statute which directly precedes it in the
0 statute!.”

(Emphasis supplied)

Therefore the proviso to section 33 has to he confined to the particular sub-section

to which it is attached, i.e. subsection (1), and if the case does not fall within the

purview of such subsection in that the customs duty was not paid as @ result of

inadvertence, crror or misconstruction then obviously the proviso would not be

relevant. Before a proviso can have any application, the section itself must apply. A -

holistic reading of section 33 of the Act, particularly the provisions of subsection

(3), clarifies that where a refund becomes due as a result "of any decision or

judgment passed by a customs officer, Appellate Tribunal etc., the proviso to

subseation (1) wodld not be applicable because no such proviso is attached to

~ subsection (3), meahing thereby that the refund has to be made notwithstanding the

. fact that therincidepce of customs duty had been passcd onto the customer and

‘ ' thercfore section 194 of the Act would not be atiracted. Resultantly we do not find
| any merit in this appaal which is accordingly dismissed. o

MWA/CQO/:SC

dismnissed.

' Appeal
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[High Court (AJ&K)]

Beforg M. Tabassum Aftab Alvi, J
ANSAR ALI aad others
Versufs"

AZAD GOVERNMENT OF THE STATE OF JAMMU AND KASHMIR through Chief Secrctary
Muzaffarabad and others

Writ Pétitions MNos.1426 of 2011 and 690 of 2012, decided on 17th June, 2014.

(a) Azad Jammu and Kashoiir Revenue Department, Patwari, Qancongo, Naib Tehsildar Service
Rules,, 1991~

—--Azad Jammu and Kashmir |Interim Constitution Act (VIII of 1974), S.44---Constitutional petition-—
Appointment---Violation of prpmotion quotas against the post of Naib Tehsildar (BS-14) reserved for
ministerial staff of Revenue, Rlehabilitation and Stamps Depariment and for children of the officers and
emplqyees of Fevenue Depariment, who were in service, retired or died during service—Prime Minister's
directjons were cverlooked forithe appointment of the petitioners—-Review petitions against the orders of
an{Mmlster were rejected---Contention of the petitioners was that the authorities were not enforcing
the right of promotton of the petitioners apainst their respective quotas despite passing of orders by the
. Prime Minister in th:s regard---Validity-—Authorities had not controverted the claim for enforcement of
12% quota reserved for Revenue, Rehabilitation and Stamps Department and said quota had time and
again ‘been violated, therefore, the matter was ordered to be placed before the appropriate selection
authority for consideration for promotion against the post of Naib Tehsildar as per rules---Claim of the
petitioner for enforcement of 6.50% quota reserved for chifdren of officers and employees of Revenue
Department, who were in service, retired or died during service was contrary to statutory law; Secretary
Board of Revenue had reported that against 6.50% quota 04 posts were requisitioned to the Public Service
Cdmmission, biowever, 02 were: withdrawn from purview of the Public Service Commission and against
the said 02 posts departmental appointments were made and remaining 02 posts were filled through Board
of Revenue---8aid quota had already been overflowed and no post was available for appointment against
6.50% quota, therefore, no relief could be extended to the petitioner-—Illegal order of the Chief Executive
could not be enforced through constitutional jurisdiction-—In case of inconsistency between notification
and statutory rules, the rules shall prevail---Constitutional petition filed for enforcement of 12% quota
reserved for ministerigl staff of Revenue, Rehabilitation and Stamps Department was accepted and the

constitutional petition filed for enforcement of 6.50% reserved for children of the officers and employees
of Revenue Departrnent was dismissed in circumstances.

Major Muhammad Afab Ahmed v. Azad Jammu and Kashmir Government 1992 SCR 3071;
Muhammad Ejai Khan and 12 others v, Mushtaq Ahmed Khan and 10 others 2010 SCR 201; Muhammad

e N?deem“‘Ari’i' Bfii"others v. Inspector General of Police, Punjab, Lahore and others 2010 PLC (C.S) 924
rel. :
' :(S)’flgtcrp‘rétntii)tt‘of%%tatutgs~— \
-—P.:oiglicy or notification could not override statutory rules framed by Government under the statute---In
case of inconsistency between notification and statutory rules, the rules shall prevail.
Muhammad Ejaz Khan and 12 others v. Mushtaq Ahmed&(liz_mw_g%c_} lg..Qo,f.hg’r_s &glo SCR 201;
L of8 5
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Muhamﬁ-\ad Nadeem Arif and others V. Inspector Gehétal of Police, Punj ab, Lahore and. others 2010 PLC
(C.9) 924 rel. S

e

b

* ‘Mushtaq Ahmed Jfém}ua For Petitioner (in Writ Petition No.690 of 2012). - @

..:Kh. Muhammad WNaseem for Petitioner (in Writ Petition No.1426 of 2011).

Ch. Shoukat Aziz, Addl. A.-G.-for Respondents (in both the Writ Petitions). :

Nemo for pro-forma Respondents Nos.7to 11 (in Writ Petition No.1426 of 2011).. '
JUDGMENT ‘

M. TABASSUM AFTAB ALVL, J.— The supra titled writ petitions have been addressed under

Section 44 of the Azad Jammu and Kashmir Interim Coustitution Act, 1974.
2. . As common guestions of facts and law are involved in the captioned wnt petitions, therefore,
proposed 1o decide the same t!hrou  this single judgment.

3. -0 The precise facts ,olJ writ petition No.1426/2011 are that petitioner is first class State Subject of
Azad Jammu nnd Kashmir, who is domicile holder of District Muzaffarabad and is qualified as B.A.Itis
claimed that oo recommengation of respective selection committee, petitioner was inducted in Stamps
Deparument as Junior Clert B-S, vide order dated 03.07.1995. Thereafter, he was promoted as Senior
Cl:erk B-7 in the said Dep tment. It 1s maintained that according to "AJ&K Patwari, Qanocongo, Naib
thsildar and Tehsildar Service Rules, 1991, 12% posts of Naib Tehsildars ar¢ reserved for promotion by
sglection from ministerial staff of Revenue, Rehabilitation and Starnps Department. 1t is further alleged
that in Reverue Department of Azad Jarnmu and Kashmir numerous vacancies of Naib Tehsildars became
available aguinst 12% allocated quota of ministerial staff but glways the same wete filled in'by initial
rceruitment or by promotion from other cadre while ignoring the qualified and experienced incumbents of
Stamps Department. It is averred that as some posts of Naib Tehsildars were available in the Revenue
Department for promotion aginst the quotd rescrved for departmental prorﬁotion, hence, father of
petitioner submitt(?d an appl‘xcatia::m before the Minister Revenue, stating therein, that the petitioner may be
promoted a5 Naib Tehsildar against 12% quota reserved for ;rﬁrﬁstcrial staff. The Revenue Minister,
directed the competent authority to act upon the rules but geedful was not done. i is claimed that many
posts of Waib Tehsildars were sent to the Public Service Commission for advertisement pgainst the rules,
without determination of departmental quota on political motivation. It is further stated that through av
order of the Prisne Minister an approval for induction of Shehzad Sharif (co-pctitiuner) was issued whicl
‘was objected to by {he Froard of Revenue and in this regard 2 summary for review was also filed for th

f-purposc which was turned down. A successive review also met the same fate. The petitioner through th
instant constitutjon petition has challenged orders of the Prime Minister Azad Govt. of the State of Jamm
* and Kashmir dajed 06.07.2011 and 05.08.2011 pettaining to appointment of Shehzad (Co-petitinncr) an
" solicited enforc ment of 12% quota of ministerial staff with further direction to promote him a$ Nai

* Tehsildar B-14 against the aforesaid quota as per rules.

L4 The writ petition has been resisted by respondents through written ‘'statement, wherein, it is stat
. that petitioner is not an agprieved person within the meaning of Section 44 of the Azad Jammu 2

s i 1 e . . . T 0 ;e
Kﬁuﬁfﬁﬁ'*imen‘m Constitution Act, 1974, however, contents of writ petition relating to 12% quota and
. \(iolatiou have not been controverted.

. S, The precise facts culminating into filing of writ petition No.690/2012 are that petitioner i5 !
"1 class State Subject of the Azad Jammu 86 Kashmir having quatification of BSIT (Honors) equivalen
" M.Sc, Computer Science. 1t is cleimed that father of petitioner, Wos retired from the post of Addith
Commissioner from Reverue Department. 1t is further maintained that an amendment was brougl
Azad Jammu and Kashmir Revenue Department patwari, QunoODEC, Naib Tehsildar and Tehsildar Sel
Rules, 1991, whereby 6.50% quota Was allocated to the children omoﬂiggﬁ%p%euéplgges of Rev
[iem . : . /P/" ) 25-Jul-
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Depéﬁme.nt who are in service, retirzd of died during service, through comip®

examination to be conducted by Public Service Commission, vide notification datefi '
02.04.2011. Howevet aforesaid potification was changed later ot and on the basts

of previous pt%cﬁct?.,- 1;t:sqm,ndé'nt Mo.4 issuegl potification dated 15.0 1.2011 through

which requirement of the Public Service Commission Was relaxed and appoinuncnt
of ghildren of (oﬁicefsiemployceg of Revenue Department Was declared to be made
C ugh Board. of Revenue. [n the, light of the above potification Government had:

drawn 2 posts flrom the Public Service Commission pcrtmning o children of

officers/employces of Revenue Department vide notification dated 05.03.2011. Itis

maintained that petifioner through his father maoved an application o0 03.04.2011 t0" . . '!

the then Prime M’m'}ster for his appointment a5 Naib Tebsildar against 6.50% quola - |

reserved for children of officers and employees of Revenue Department. The :i
aforesnid a’p‘plicatidn was, allowed by the Prime Minister and respondent No. 4:was ,
directed te appoint petitioner accordinglys however, jatter preferred an

appeal/review against the order dated 03.04.2011 which was rejected and summary

for appointment of petitioner Was approved bY the then Prime Minister 0B
06.07.2011. Against the aforesaid, order, respondent No.4 filed another review
petition on 28.07.2011 which was also rejected vide order dated 05.08.2011. The
orders supia were again Lhallenged by Senior Member Roard of Revenus, through

3

review petitign which 50 met the same fate vide order dated 24.12.2011. 1t is

‘gtated that the aforcsaiq orders of the Prime Minister were not acted upon by

.’ respondents Nos.4 ang 3, heoce, pctit'mncr constrained 0 file the instant '
. Econstitutic.m petition.

|

6. The writ petition has been resisted by respondents fhrough parawise
! coninents which, on request of their learncd counsel, were treated as written
; statement vide order dated 27 02.2013. 1tis averred that petitioner by twisting facts
: obtained orders from the Prime Minister for his appointment against the post of "
. Naib Tehsildar B-14 by obtaining relaxation of Public Service Commission,

. howevar, aé orders were contrary to law, therefore, successive review petitions were
filed for recalling the aforesnid orders and proyed for dismissal of writ petition.

: -1 Mr. Mushtaq Ahmed Janjua, the learned counsel for petitioner Ansar All,
i qubmitted that as per The Azad Jammu and Kashmir Revenuc Department Patwarl,
; ' - Qanungo, Naijb Tehsildar and Tehsildar gervice Rules, 1991, 12% quota is al}ocatcd
| for promotion from ministerial staff of Revenue, Rehabilitation and Stamps
. ‘" Department, which has c:ontinuqusly becn violated by respondents, “therefore,

i g necessary direction may be issued for placing case of his client before -apptobriatc

selection committee for consideration 0 be promoted BS Naib Tehsildar B-1

against the said quota. The leamned counsel presscd into service that there iy no any
post for 6.3 % quola reserved for children of officers and employees 0

f Revenue
Department) henee, writ. petition of Shehzad Sharif is liable t0 pe dismissed
accordingly. '

| 8. Ki. Muhammad Nasim and Sardar Abdul Sammie Khan, Advocates for
o *‘*” e L petitioner, Shehzad Sharif vehemently argued thot as pet 6.50% gquota reserved for

children of officers and employees of Revenue Department necessary orders were

passed by the Prime Minister Azad Govt. of the State of Jamnmt and Kashmir time
and again, for appoinmmnt of their client 88 Naib Tehsildar B-ld:,.a,gu}nst which

ATTERT =
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orders successive review petitions were also rejected, hence, writ of mandk us be
issued for implementation of the aforesaid orders with further direction t0 send the
‘said petitioner for training forthwith and craved for acceptanct of writ petitton.

. 9 After hearing til\c lcarned counsel for parties at great iength, [ have perused
. the conteals of writ pc;tition, e?'ca.'mined the appended record with utmost care and
“have given my earnest thought to the points raised by the learned counsel for
- parties.

10 A cdﬁtemglute perusal of The Azad Jammu and Kashmir Reveoue
" Depariment Patwari, Qanungo, Naib Tehsildar and Tehsildar Service }'{ules, 1991,

7 reveals that 43.50% quota pertaining to posts of Naib Tehsildars B-14 is allocated
- for ‘nitial recruitment on the basis of general merit, while 6.50% quota is reserved
! for children of officers and employees of Revenue Department who are in service,
* retired or died during service. However, 38% quota has been reserved -for
C promoticn of Qan'ungo's, whereas 12% quota has been allocated for promotion of

- ministerial staff of Revenue, Rehabilitation/ Stamps Department. The posts of Naib
. Tehsildars B-14 regarding initial recruitment against 43.50% quota are liable ta be
" filled in through competitive examination 1o be conducted by the Public Service
. Commission, whereas 6.50% quota of Children of officers and employees of

. Revenue Dcpuﬂmcnt’arc liable to be filied in through Board of Revenue. The
" promotion quota is, However, liable to be filled in through appropriate selection

committecs. The petitioner Ansar Al relates to 12% quota reserved for Revenue,

.. Rehabilitation and Stamps Department. The official respondents have not

n ‘Iﬂt\w!!

40f8

controverted his claim and it appears that the aforesaid quota has time and again
been violated. The va idity of orders of the Prime Minister, however, shall be dealt
with at later part of t is* judgment. Therefore, by accepting his writ petition it is
directed that his matter shall be placed before the appropriate selection authority for

consideration to be p'_romoted against the disputed post of Naib Tehsildar B-14 as
per rules. - 1

i1.  The claim of petitioner Shehzad Sharif for appointment against the disputed
post of Naib Tehsildar B-14 is contrary to statutory law. As per report of Secretary
Board of Revenue dated 06.12.2013 against 6.50% quota 04 posts Were
rcquisitioned to the Public Service Coramission, however, 02 were withdrawn from
perview of the Public Service Commission and against aforesaid 02 posts
departmental appointments were made. Against remaining 02 posts of the aforesaid
quota two more candidates were appointed through Board of Revenue. As per
report supra 02 candidates against 6.50% quota were also appointed as Naib
Tehsildars B-14 on tempordry basis. It appears that the aforesaid quota has already
been cverflowed. As there is no post available for appointment against 6.50% quota

of officers and employees of Revenue Department, hence, 10 relief can be extended
10 peti,lionchhahzad Sharif accordingly. o

12. Thel learned counsel for petitioner Shehzad Sharif strenuously ar};ued that
implementation of repeated orders of the Prime Minister regarding appoih}mcnt of
their clicnt against the disputed poet of Naib Tehsildar B-14 was binding obligation
of official respondents. It will be appropriate here that the relevant extract of the

: w e AzRd  JAMMU and Kashmir Revenuc Patwari, Qanoongo, Naib Tehsildar and

25-Jul-23, 12:30 P!
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T;hsildmr Rules 1991, may be reproduced which speaks as under:-
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© A bare readmg of the aforesaid extract makes abundantly clear that appointing
. autharity of the post in dispute is Comrmssmnar Therefore, all the orders of the
- * Prime Ivﬁmstcr Azad Govt. of the State of Jammu and. Kashmir and approval of
s summax y for appomtment of petltmner Shahzad Sharif are 111c;,a1 It is by now wel[
- settled prmcmle of law that an xllegal arder of the Chief Executive cannot be
enforced through writ ; unsdactmn 'The point supra came under consideration before
- the apex Court in cas titled Major Muhammad Aftab Ahmed v. Azad Jamriu and
. - Kashmir Govemment [199’3 SCR 3071 At page 312 of the report it was held as
follows:-
"" "iii. Evex if it is assumed for the sake of arguments that the ane
l Minister had made the order for the appomtment of the appellant to the post
of oupcrmtcmlcnt of Police stil! it cannot be given effect to or enforced by -
,l way of issuing wnt directing the respondent to 1ssue the order of his
' dppOlntmcnt to the said Post as it is a settled law that the writ jurisdiction
¢ annot be exercised to direct a person to give effect to an unlawful order of
amy authority even through he is competent authority to pass such an order
in & lawful manner. Since, as said earlier, the appointment of the appellant
could not be made to the post of superintended of Police under the rules the
orders of the Prime Minister claimed by the appellant to be the orders of his
.1ppomtmcnt to the said post being violative of the relevant rules were
1}xﬂawﬁxl and consequently were not enforceable by the I-I1gh Court i in its
wnt jurisdiction which is dlscrcnouary in nature and its exercise is always
xefusccl whcre the ends of justice and facts of the case do not _]ustlfy and call
for to do so."
o 13 The |contention of Sardar Abdul Sammie Khan Advocate, the learned
. counsel for petitioner Shehzad Sharif that previously Ansar Ali petitioner filed writ
petiticn No 9 9/2011 which was disposed off by this Court vide order dated
ATTESTED
R < o
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17.05.2012, hence, his writ petition merits dismissal is not tenable for the reason @

| that through ths aforeseid order even necessary observation for consideration of the
© aforesaid petitioner was passed ‘wideh has yet ot  been acted upon, hence, the
- above order again strengthen the case of Ansar Ali that 12% quota was violated by
- respondents, - ‘

©14, Howaver, before parting it is liable to be observed here that previous
. practice and notification dated 15.01.2011, whereby initial recruitment pcrtaining to
© the posts of Naib Tehsildars B-14 regarding 6.50% quota of children of officers and
 employees of Revenue, Department liable to be made through Board of Revenue
" are cantrary to the Azad Jammu and Kashmir Patwari, Qanoongo, Naib Tehsildar
. and Tehsildar Service Rules, 1991. The aforesaid notification has been issued
- without any statutory backing. It is settled principle of law that in case of
.~ inconsistency between notification and statutory rules, the rules shall be prevailed,
© * An identical point wad arisen before the apex Court in case titled Muhemmad Ejaz
* Khan and 12 others v. Mushtaq Ahmed Khan and 10 others {2010 SCR 201]. At
page 2035 of the report it was held as follows:-- '

".... The Serior Member Board of Revenue was not competent to issue such
I policy which override the provisions of rules. It may be observed that a - -
: policy or notification cannot override the statutory rules framed by the

Government under the statute. Instructions and policies cannot amend the
statutory rules,”

~ A similar point came under consideration before the apex Court of Pakistan in case
titled Muhammad Nadeem Arif and others v. Inspector General of Police, Punjab,

. Lahors and cthers {2010 PLC (C.S) 924) wherein at page 931 of the report it was
- held as follows:- I

".... The department consistently followed those instructions of the Inspector

Jeneral of Pglice which were issued without approval of the Provincial

Government. The instructions as well as departmental practice are illegal

‘ - and violative |of the directions or instructions on departmental practice

| conflicting wi h the parent statute or rule cannot remain operative and must

be ignored even though they have been followed long, have been found to

be convenient and have worked fairly in practice. No one is obliged to obey

such dircctions/instructions/departmental  practice, The vole of: the

directions/inshructions is to supplement, never to contradict or conflict with

rules. A direction/instruction cannot abridge, or min counter to, statutory

provisions, If there is any conflict between the rules and the directions/

instructions/ departmental practice, the rules prevails, Instruction or
departmental practice cannot amend or supersede the rules."

Therefore, in view of above the official respondents shall make appointments in
future against 6.50% quota through Public Service Commission. The instant
abservation will, however, not affect appointments which have already been made
on the basis of Government notification dated 15.01.2011.

15.  The crux of above discussion is that writ petition No.1426/201 ! is a‘ti'éiép'tcd" '

7 of 8
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- and official respondents Nos.3 to 5 are directed to place the case of petitioner Ansar
- Ali before the appropriate selection authority for consideration to be promoted
' against the post of Naib Tehsildar B-14 within two months from the receipt of the
. instant order. However, writ petition No.690/2012 is baseless, hence, the same is
3 dismissed. An attested copy of the instant judgment shall be transmitted to Sepior
* Member Board f)f Revenue and Commissioners of Divisions for compliance. The
.. costs shall follow the eventuality.
© SA/61/HC(AT&EK)
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[Supreme Court of Fakistan]

LR IRIN L N R 2

Present: Mian Sagqib Nisar, C.J., Sardar Tarig Masood and Faisal Arab, JJ

MUHAMMAD RAFIULLAH and others
. Versus |
ZARAI TARAQFJLTI BANK LIMITED (ZTBL) through President, Islamabad and another

Civil Pe't.i-'tions Nos. 3078 to 3130, 3163 to 3180, 3184 to 3203, 3244 to 3258, 3263, 3285 and 3286 of 2016
and Civil'Misc. Applications No0s.5624 to 6626 of 2016 and 5569 of 2017, decided on 22nd November, 2017.

(Agains( the judgment dated 29.06.2016 of the Islamabad High Court, [slangabad, passed in I.C.As. Nos. 29,
30, 32, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 153, 154, 155, 156,
157, 158,':159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 170 of 2014, 994,998 of 2013 and 181 of 2018)

(a) Civil'scwiccw--

——Terms and corditions of service, alicration in—- Terms and conditions of service could not be unilaterally
altered by the employer to the disgdvantage of the employees.

(b) Ciyil service-- .

—--Sefvice benefits—Where an employee voluntarily accepted and received benefits under some arrangement

with the.employer out of his ovm free will then he could not turn around and seek benefits that were
ordinarily applicable to other employees.

Zarai Taraqiati Bank Limited v. Said Rehman and others 2013 SCMR 642 ref.
(c) Agricuitural Development Bank Employees Pension and Gratuity Regulations, 1981—

—--Préamble—Zarai Taragiati Bank Limited (Staff Regulations), 2005, Preamble—Constitution of Pakistan,
Art. 25---Plea of discrimination--Reasonable classification between two sets of employees---Employees of
Agricultural Development Bank of Pakistan received their pensionary benefits computed on basis of pension
factor of 2.33%--Before Agricultural Development Bank of Pakistan was converted into Zarai Taragiati
Bank Limited, the bank issued o circular which reduced the pension factor to 1.15%---Said circuler was
applicable to those employees who opted for the Galden Handshake Scheme or were covered under the Zarai
Taraqiati Bank Limited (Staff Repulations), 2005 ("first set of employees")---Employees of the Bank, who
had neither opted under the Golden Handshake Scheme nor under Zarai Taragiati Bank Limited (Staff
; Regulatfons), 2005 ("second set of employees"), upon their retirement were also given pensionary benefits on
4 the basis of the revised pension fﬂlgzlor of 1.15%, however on the arders of the High Court their pension factor
was rc.{ored to 2.33%---First set of employees contended that their pension factor should also be restored to
2.33% as their terms and conditions of service could not be changed by the Bank unilaterally, and that they
were being discriminated against in reference to the second set of employees; held, that the first set of
employees received all'bcnr;ﬁts including pensionary benefits as provided in the scheme under which they
- exercised their optian-—--Siid employees on account of their own voluntary act considered the most beneficial
option, which disentitled them from claiming pensionary benefits under Agricultural Development Bank
Employees Pension and Gratuity Regulations, 1981-—Said employees could be categorized distinctly from
the second set of ernployees who had not opted either under the Golden Handshake Scheme of 2002 or under
Zarai Taraqiati Bank Limited (Staff Repulations), 2005-—Plea of discrimination was, therefore, not available
to the first sct of cmployees being of distinct class-—Petition for leave to appeal was dismissed accardingly.

- National Bank of Pakistan v. Nasim Arif Abbasi 2011 SCMR 446 and State B@mk of Pakistan v.
Imti@ Ali Khan 2012 SCMR 280 ref. &“ﬁ YesT F 0
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A‘Edur Rehrnan Khan, Advocate Supreme Court for Petitioners (in C.Ps. Nos 3078, 3079, 3083,3¢
to 3091, 3093 nr;j3123 to 3130 0f 2016). g/ K

. T\;‘luhnmmud Ikrarg Chaudhry, Seniar Advocate Supreme Court for Petitioners (in C.Ps. Nos. 3094 to

3121 of 2016). !

Abdul’ Rahith Bhatti, Advocate Supreme Court for Petitioners (in C.Ps. Nos. 3092, 3080 to 3082,
3084, 3122, 3163 to 3180, 3184 to 3190 of 2016).

Muhammad Shoaib Shaheen, Advocate Supreme Court for Petitioners (in C.Pé. Nos. 3191 to 3203,
3’!244 to 3258, 3263, 3285 and 3286 of 201 6).

Muhammad Ikram Chaudhry, Senior Advocate Supreme Court for Applicants (in C.M.As. Nos. 6624
to 6626 of 2016).

Ch. Imtiaz Ahmed, Advocate Supreme Court for Applicants (in C.M.A. No. 5560 of 20 17).

Muhammad Shoaib Shaheen, Advocate Supreme Court for Respondents (in C.Ps. Nos. 3078 to 3130,
31163 to 3150, 3184 to 3190 of 2016).

ﬁate of hearing: 22nd November, 2017,
TUDGMENT

_ FAISAL ARAB, J.--In the year 2002, the Government of Pakistan decided to recorganize
Agriciitural Devefopment Bank'of Pakistan, a statc run enterprise and convert it into a public limited
compgny. The first step that was raken by the respondent bank towards its reorganization was the revision of
pay s¢ales of all its employees. This was done under Circular Nos. PD/33/2001 and PD/34/2001 dated
05.122001 whereby new pay scales were introduced increasing the salaries of the bank employees
substantiatly. While revising the pay scales, it was made clear that the pension and retirement benefits shall
be decided after actual study. The next step that was to be taken was revising the pensionary and reticement
benefits. A decision in this regard was taken by the Board of Directors, which is' reflected in Circular
No.PD/26/2002 dated 10.08.2002. The peasion that was earlier being calculated on the basis of the factor of
2.33% payable in terms of the Agricultural Development Bank Employees Pension and Gratuity Regulations,

1981, after revision of the pay scales was brought down to factor of 1.15%. This decision of the Board was
duly circulated. -

2. Afer revising the pay scales and pensionary benefits as stated above, the next step towards
reorganization was launching of the voluntary Golden Handshake Scheme on 19.08.2002 for all its regular
employees offering pension, gratuity, compensation, leave encashment, general provident fund, benevolent
: - fund, medical facilities and other[beneﬁts in terms thereof. As regards the pensionary benefits, which are the
. subject matter of the controversy jn these procecdings, it was made clear in the Scheme that the same shall be
I calculated on the basis of the Circular No. PD/26/2002 dated 10.08.2002 which provided calculation on the
basis ‘of the revised pension factor of 1.15%. Being well aware that the new pension [actor stated in the
scheme would be on the basis of pension factor 1.15%, many employees opted for the Golden Handshake and
left thé:}jobs. Subsequently, on 04.10.2002, the President of Pakistan Promulgated Agricultural Development
Bank of Pakistan (Re-organizatin'n and Conversion) Ordinance, 2002 whereby the Agricultural Development
Bank df Pakistan was converted into a public limited company and was named as Zarai Taraqiati Bank
Limited and duly registered under the Companies Ordinance, 1984. Then in 2005 another sct of employees,
~ who voluntarily leit their jobs alter availing benefits under Zarai Taragiati Bank Limited {Staff Reguiations)
2008, their pensionary tenefits too were computed on the basis of pension factor of 1,15%.

3. The employees of the respondent bank, who had neither opted under the Golden Handshake Scheme
of 2002 nor under Zarai Taraqgiati Bank Limited (Staff Regulations), 20035, upon their retirement werc also
given:pensionary benefits under the Circular No. PD/26/2002 dated 10.08.2002 i.e. on the basis of the revised
., pension factor of 1.15%. They protested by taking the stand that their terms and conditions cannot be revised
. unilaterally to their disadvantage and claimed pension to be computed on the basis of pension factor of 2.33%
: payable under the Agricultural Development Bank Employees Pension an%ﬁt&aﬁx}t}ﬁ{c{g};liﬁéﬁgﬂ%l which

2005 ¢ T e o 25-Jul-23, 11:03 AM




.\

Casc Judgement http://www.plsbeta.com/LawOnline/low/casedescription.asp?case...
PR L
SR %
" were applicable when they joined service. Upon such challenge, two sets of

. employees whp had earlier apted severance of their employment under thé Golden
" Handshake Scheme of 2002 as well as under Zarai Taragiati Bank Limited (Staff
° Regulations) 2005 also joined in to seek the same relief, When denied, . they
challenged the same in constitutional jurisdiction before the Islamabad High Court

-t | tdKing tiicplea that the reduction of pension factor from 2.33% to 1.15% amaunts to
" adversely affecting their terms and conditions of service und hence be declared
" without lawful authority and of no legal effect. The learned Single Judge allowed the
i writ petitions vide judgment dated 16.05.2013 granting relicf to all employees
" including thosz who opted under Golden Haondshake Scheme of 2002 and Zarai
-!' Taraqiati Bank Limited (Staff’ Regulations), 2005. Being aggrieved by such decision,
" the respondent bank filed [ntra Colrt Appeals before the Division Bench of the
Islamabad High Court, which were allowed to the extent that except -for those
.- employees who opted under any of the two schemes stated above the rest were held to
. be entitled for computing their pension on the basis of factor 2.33%. It was held as
- follows:- :
15. We, therefore, hold that the employees who had accepted the terms and
conditions of Voluntary Golden Handshake Scheme offered vide-Circular
dated 19.8.2002 and had accepted the payments are not entitled to claim the
benefits under the Regulations of 1981, To their extent the terms and
conditions stipulated in Circular dated 19.8.2002 and in the other related
documents hdve attained finality and thus have become past and closed
transactions. As far as the employees who had voluntarily accepted the option
given for adopting the Regulations of 2005 are concerncd they are also at par
j with those who had accepted the terms and conditions and had availed the
| benefits under the Voluntary Golden Handshake Scheme. The option having
heen exercised voluntarily and out of free will has a contractual status and,
§ therefore, is not covered under section 6 of the Ordinance of 2002 or section
' I3 of the Act of 1974. However, whether or not an emplayee had accepted the
offer made by the appelfant Bank vide Circular dated 30.12.2005 to adopt the
Regulations of 2005 voluntarity and out of free wilt or it was a fait accampli
raises disputed questions of fact which could not have been decided in exercise
of powers vested in this Court under Article 199 of the Constitition.
Nevertheless it shall be open for the respondents or other employces ta
ap'proach the competent authority of the appellant Bank if it is their case that
they had not adopted the Regulations of 2005 voluntarily or that it wasa fait
accompli. The competent authority in each case shall afford an opportunity of
heacing and thereafier pass a speaking order. In case of voluntary acceptance
and adoption of the Regulations of 2005 the employee shall not be entitled to
claim any benefit under the Regulations of 1981,
_ 4, As in the Intra Court Appeals, relicf was not granted to those retired
| employees who neither opted under the Golden Handshake Scheme of 2002 nor under
‘ Zarai Taraqidti Bank Limited (Staff Regulations), 2005, they preferred these petitions
i seeking leave to appenl.
5. Leamed counsel for the petitioners contended that in terms of proviso to
. . section 39(2) of the Agricultural Development Bank Ordinance, 1961, no regulation
: " relating to matters stated in clauses ‘¢’ and ‘P shail toke effect until it has been
! g approved by the Federal Govemment. He stated that as the Voluntary Golden
Al
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- " Handshake Scheme does not have the backing of Federal Government's approval, itis

o * not enforceable in law. e next contended that while the relief of pensionary benefit in

. terms of pension factor 2.33% has been granted to other employees of the respondent

©. Bank in the irgpugned judgment, denial of such relfief to the present petitioners is

discriminatory and their pensionary benefits also ought to have been catculated on the

" basis of factor, of 2.33% instead of 1.15%. Learncd counsel for the respondents, on the
. other hand, has defended the Empugnﬁdjudgment.

K "2 S iomy .

- 6. It is s well seitled prirciple of law that the terms and conditions of service
“ cannot be unilaterally nltered by the employer to the disadvantage of the employees.
* Such protecticn is also recognized under section 6 of the Agricultural Development
Bank of Pakistan (Reorganization and Conversion) Ordinance, 2002 and section 13 of
). the Banks (Nationafizution) Act of 1974. However, where an employee voluntarily
" accepts und receives benefits under some arrangement with the employer out of his
- own free will then he cannot turn around and seek benefits that were ordinarily
- applicable to other employees. This principle has been recognized by this Court in the
. case of Zerai Taraqiati Bank Limited v. Said Rehman and others (2013 SCMR 642). In

* paragraph 14 it was held as follows:- '

14. Notwithstanding the legal status of the impugned Circular we- concluded
that the employees who were protected under section 6 of the Ordindnce of
2002 i.e. who were in service prior to conversion of the appellant Bank into an
incorparated company and thus were governed under the Regulations of 1981
l : wolild not be affected in any manner whatsoever nor the Circular dated

o IOLS.ZOOZ shall have any relevance to their extent. However, the case of the
employees who had voluntarily and out of free will accepted and adopted the
Regulations of 2005 or the ffer of Golden Handshake Scheme vide Circular
dated 19.8.2002 and pursuant thereto had accepted and received the benefits
and payments thercunder are not entitled to claim protection either under
section 6 of the Ordinance of 2002 nor under section 13 of the Act of 1974.
Both the said statutary provisions are a clog or restraint on the employer not to
alter or change the terms and conditions to the disadvantage of an employee.
The protection under section 6 of the Ordinance of 2002 ar section 13 of the
Act of 1974 by no stretch of imagination can be extended to such employees
who consciously, out of their free will and voluntarily accept or adopt altered
or changed terms and conditions af service, If this was not the case then a
person tendering his resignation out of free will could also turn around later
and 'seek protection under section 6 of the Ordinance of 2002. When an
employee accepts an offer voluntarily and the same is acted upon then he or
she is g:sloppedl from resiling from the commitment later. The legislative intent
behind section |6 of the Ordinance of 2002 or section 13 ‘of the Act ¢f 1974 is
to ensure that fthe terms and conditions of the transferred employees remain
protected and they are not alteged or varied to their disadvantage unilaterally
and without tlieir consent. Consent, conscious decision or acting out.of free
- will would obviously not attract the protection contemplated under section 6 of
: | the Ordinance of 2002 or section 13 of the Act of 1974. R

(Underlined to lay emphasis).

7. In the present case the petitioners in all the connected petitions belong to such
categories of ex-employes of respondent No.l who left their jobs long ago after
, .
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- - opting either under the Golden Handshake Scheme of 2002 or under Zarai Taragiati
* Bank Limited (Staff Regulations), 2005 and received all benefits including pensionary
* bencfits as provided in the scheme under which they cxercised their option. 'I'Pe
: petitioners on account of their own voluntary act considered the most benc@csal
" option, which disentitled themselves from claiming pensionary benefits’ under
- Agricultural D velopmént Bank Employees Pension and Gratuity Regulations, 1981.
* They can be cajegorized distinetly from the employees who had not opted either under
the Golden Hahdshake Scheme of 2002 or under Zarai Taraqiati Bank Limited (Staff
. Regulatinns), 2005. The plea of discrimination was, therefore, not available to the
* petitioners being of distinct class, the Division Bench of the High Court rightly
. ‘Getitmed=them the relief. Judgments of this Court rendered in the cases of National
" Bank of Pakistan v, Nasim Arif Abbasi (2011 SCMR 446) dnd State Bank of Pakistan
" v. Imisiz Ali Khan (2012 SCMR 280), which have upheld similar kind of
"+ classification san be referred with- considerable advantage. In paragraph 13 of the
‘. National Bank of Pakistan supra case, it is held that "a reasonable classification in
‘1 terms of the law laid down by this Courtin I. A. Sharwani v. Government of Pakistan
. - (1991 SCMR 1041) did exist between the two categories of employees, i.e. those who
' " had exercised the option and those who had not exercised the option. As such, the
" learned counsel for the respondents failed to point out discrimination prohibited under

" Articie 25 of the Constitution.” Hence, the question of discrimination does not arifge.

8. Insofar as the restriction that no regulation relating to matters stated in ci;iuses
o' and 'f shall take effect until it has been approved by the Federal Government
contzined in proviso to section 39(2) of the Agricultural Development .Bank
Ordinance, 1961 is concerned, it suffices to say that the Voluntary Golden Handshake
‘Scheme has been recognized in varibus judicial pronouncements and the same was not
challenged by any of the petitioners at the time of opting benefit thereunder. Hence,
the same cannot be gone into at this stage of the proceedings.

| - 4
9. The above are the detailed reasons of our short order dated 22.11.2017
whereby we dismissed all these connected petitions. ;

BRI |

"

C.M.A3. NOS. 6624 TO 6626 OF 2016 AND 5569 OF 2017

e

10. As we have dismissed the main petitions, these C.M.As. for impl'i‘:adﬁicht aé
party have become infrucutous and are accordingly dismissed.
: . MWA/M-4/SC Petitions
i ‘ © 0 dismissed.
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| VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
Mfead No___ /202Y
| | (APPELLANT)
M fcaad Holinm | (PLAINTIFF)
(PETITIONER)
VERSUS
' (RESPONDENT)
Healkn Depth __ (DEFENDANT)

wé SN Asaes) HAew

Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /202

'm
NOOR MOHAM AD KHATTAK
ADVOCATE REME COURT

WALEE

UMAR ROOQ MOHMAND

. @r
| MAHM

OFFICE: ADVOCAT
Flat No. (TF) 291-292 3 Floor,

Deans Trade Centre, Peshawar Cantt.

(0311-9314232)




