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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR,
* j'

5?^ /2024SERVICE APPEAL No.
I

S.M ASAAD HALIMI Chief Drug Inspector (BS-19), 
Directorate General Drug Control & Pharmacy Services, 
Old Fata Secretariat Warsak road, Peshawar.

APPELLANT
■1^.

•V'-

VERSUS

1- The Chief Minisl:er tfirough Principal Secretary, Chief Minister 

Secretariat Khyber Pakhtunkhwa Peshawar.
2- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
3- The Secretary Establishment Khyber Pakhtunkhwa Peshawar.
4- The Secretary to Government of Khyber Pakhtunkhwa, Health 

Department, Khyber Pakhtunkhwa Peshawar.

•••

1:
RESPONDENTS

is
/,.r •, APPEAL UNDER SECTION -4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 IN PURSUANCE OF THE JUDGMENT
DATED 20-12-2023 RENDERED IN WP N0.3218-P/2023 AGAINST
THE IMPUGNED AMENDED PROVISOS NOTIFIED VIDE DATED 07-
12-2017 & 16-01-2023 RESPECTIVELY BY APPENDING THEM IN
THE "EFFICIENCY & DISCIPLINE RULES. 201J"WHILE ISSUED IN
SHEER VIOLATION OF THE VARIOUS SUPERIOR COURT'S
JUDGMENTS & LAWS REFERRED IN THE PRAYERS OF THE
INSTANT APPEAL. AND AGAINCT NO ACTION TAKEN ON THE
DIRECTIONS CONTAINED IN THE AFOREMENTIONED JUDGMENT
EVEN AR ER THE EXPIRY OF ONE MONTH PERIOD AS STIPULATED
BY HONORABLE PESHAWAR HIGH COURT PESHAWAR.

! .

.

’■■Vi

PRAYERS:^•;v-
■a

THAT ON ACCEPTANCE OF THIS APPEAL, THE FIRST 

IMPUGNED PROVISO DATED "07.12.2017' WHICH HAS BEEN 

FURHTER APPENDED/ADDED TO RULE ^'OF THE "EFFICIENCY& 

DISCIPLINE RULES. 2011" MAY VERY KINDLY BE SET ASIDE AS 
THE SAME is CONSIDERABLY SERIOUS BECAUSE IT REFERS TO A 

CONSTRUCTION WHICH THRUOGH & THROUGH IS IN VIOLATION 

OF SECTION 'IBZOF THE "CIVIL SERVANT ACT. 1973". AS WELL AS 

11^ I!! IN CONTRADICTION TO THE INTRA RULES i.e RULE SUB
ii RULE CLAUSE (C) WITH RULE SUB RULE JUS CLAUSE (F)

SUB CLAUSE (i), & WITH RULE "5" SUB RULE, OF THE 

"EFFICIENCY & DISCIPLINE RULES. 2011". READ WITH RULE 
^ OF THE "APPOINTMENTPROMOTION & TRANSFER RULES. 1989".
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IN LIGHT OF THE JUDMENTS CITED AS " "PU 2011 Tr.C 57". 
■' 2017 PLC CS 250". 1990 PLC fC.S) 232". "2005 PLC fC.S) 551". 
")2010 PLC fC.S) 1". "2016 UC 591". "2017 SCMR 339" , "2016 

PLC CS 287" Zl "2018 PLC fC.S) 657". THAT THE RESPONDENTS 

MAY ALSO BE DIRECTED TO CONCLUDE THE IMPUGNED 

DISCIPLINARY PROCEEDINGS ALREADY INITIATED UNDER THE 

GARB OF THE AFOREMENTIONED IMPUGNED PROVISO, WHILE 

SERVING OF A VAGUE & ILLEGAL CHARGE SHEET & STATEMENT 
OF ALLEGATIONS BY AN INCOMPETENT AUTHORITY [(NON- 

APPPOINTING AUTHORITY)] IN UTTER VIOLATION OF RULE :5:: 

SUB RULE "2"OF THE "EFFICIENCY 8t DISCIPLINE RULES, 2011". 
TO THE ;\PPELLANT BUT NOT TO ISSUE ANY FINAL ORDER TILL 

THE FINAL DISPOSAL/DECISION OF THE INSTANT APPEAL.

:

THAT FUIRTH^MORE, THE SECOND IMPUGNED PROVISO DATED 

"16.01.2023". APPENDED/ADDED TO RULE "g" AFTER SUB RULE 

"1" MAY VERY KINDLY BE SET ASIDE, HENCE ISSUED IN SHEER 

VIOLATION OF THE JIUDGMENTS REPORTED IN "2016 PLC CS 

424", "2004 SCMR 158". "2017 SCMR 339" , "2016 PLC CS 287" 

& "2018 PLC fC.S) 657" RESPECTIVELY READ WITH "SECTION 

"15" OF THE WEST PAKISTAN (KPK) "GENERAL CLAUSES ACT"
1956 ^Analogous to the "section "16" ov the "general
CLAUSES ACT" 1897)1.
ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT 

THAT MAY ALSO BE AWARDED IN FAVOUR OF THE APPELLANT.

:
■■

m"III-
>;\

t ■■

;■

R/SHEWIETH^ 

ON FACTS;

Brief fadts amna rise to the present appeal are as under:-11-” ■

1- That;, the Civil Servant Act, 1973 (hereinafter to be called "CSA. 
19732) is an act to regulate the appointment of persons to, and the 

terms and conditions of service of persons in, the service of the 

Khyber Pakhtunkhwa and there are twenty seven (27) various 
Sections contained in it.Ps;

2- That, the Section '5Z of the "CSA. 1973" provides as that, 
"Appointment"to a civil service of the province or to a civil post in 

connection with the affairs of the province shall be made in the 

prescribed manner by the Governor or by a person authorized by the 

Governor in that behalf.
(Copy of the ibid Section attached as Annexurep'-'-

;''.T' ■■ "A").

3- That, the Section "26" of the "CSA. 1973" provides as that, the 

Governor or anv person authorized by the Governor in this behalf.
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m3y make such rules as appear to him to be necessary or expedient 
for carrying outthe purposes of this Act.
(Copy of the ibid Section attached as Annexure.|: "B").

4“ That^ the respondents No.l, 2 & 3, (hereinafter to be cailed ” Rules 

mBkinq Authorify^ have framed Efficiency & Discipline Rules, 
2011 (hereinafter to be called "E & D Ru!bs'^ while exercising the 

powers to make Rules under Section ”26"of the "CSA, 1973"
5-That, the rule 2'^ of the "E & D Rules" provides definitions of 

different, word & phrases. According to rule 2 sub rule (1), clause (c) 

of the "E & D Ru!es" the term "appointing authority"_____ __ means an
authority declared or notified as such by an order of Government
uncjer the Khyber Pakhtunkhwa Civil Servant Act, 1973 and the rules 

made thereunder or an authority as notified under the specific 

laws/rules of Government.

m ■■m- •
iS

(Copy ofithe ibid rule attached as Annexure "C").

6- That, further cJilating upon the term "aoDointina authority'' 
according to rule "4" the (Appointment, Promotion & Transfer) 

Rules, 1989, (hereinafter to be called "APT Rules. lQf{Q"\ framed 

under the .."C5,4, 1973" is the Authority competent to make 

appointment to post; in various-basic pay scales listed against each. 
(Copy of the ibid rule attached as Annexure "D").:Sr

i*:

7- That, according to rule "2', sub rule (1), clause (f), sub clause (i) of 
the "Hg D Rules" the ierm "Competent Authnritv meens the 

respective Apaomfinq Authority". In light of rule "4"oi the "APT 

^e&. Jggg”read with rule "2" sub rule (1), clause (f), sub clause 

of *^he "E & D Ruies" the term "appointing authority' will be 
hereinafter referred to as "competent authority"’ while in the same 

analogy, the "non-aopointina authority' as 

under the rules ibid. As the Chief Minister is the 

mEPintmq authority" of the Civil Servants'of BS-18 & above, 
hence thepfore he is the only "competent authnrif^' to deal with 

the disciplinary proceedings & other official business/mattdrs ( T 

&. Conditions) while no one else at any cost.
(Copy of the ibid rule attached as Annexiire

"incompetent

M-'-•

erms

"E").

8- That, according to rule ''S", sub rule (2) of the "E & D Ruies" the 

charge sheet or statement of allegations or the show cause notice, as 

the case may he, shall be signed by the competent authority
(Copy of the ibid rule attached as Annexure "F").

9- That, the Iftufes making Authority" fidely amended the 'E
by further appending/adding an impugned proviso 

(hereinafter to be cailed "JFirst Impugned Provisd'^ in rule "2',
'\ _



i-

sub rule (1), clause (f) sub clause (i) of the "E & D Rules" viHp 
dated 07-12-2017, vvhich is reproduced for perusal as under,

"provided further that where Chief Minister is the 

Appointing Authority, the Chief Secretary shall be the 

competent authority for the purpose of these rules except 
rules 14 8l 15"

(Copy of First 

Anhexure....... .

• •

Impugned Proviso attached as
"G").

10-Thai:, the "First Impuaned Provisd' further appended whimsically 

to the pbove under reference rule badly hits the intents & spirits of 
the legislature by overriding the statutory provision of sub clause (i) 

in clause (f), sub rule (1) of rule ”2" of the ”E & D Rules" rpaH 

with rule V" of "APT Rules, 1989" while empowering the Chief 
Secretary as "competent authorit]/' on behalf of the Chief 
Minister. It manifests injustice & malafide intentions that how

SI".
r;

come,
only in case of the disciplinary proceedings of the civil servants of BS- 
18 8t above jM//e leaving rest of the all thpir other 

conditions in mlatinn to their appointments, promotions, etc.) the
:iRules making Authonfy", has authorized, an ^'incompetent 
authoritxf"
("competent authority") while empowering the former one as 

"competent Buthanty"^ which is in intra contradiction to the 

aforementioned prevailing law & rules.

i.e Chief Secretary to supersede the Chief Minister

11-That, in the same analogy, the " Ruies making Authority" made 

another impugned amendments vide dated 16^ January 2023, 
namely in rule "6", after sub rule (1), by adding/appending 

proviso (hereinafter to be called "Second Impuoried^Proviso'^^ 

which is reproduced for perusal as under,
"Provided that in cases where the Chief Minister or Chief 

Secretary is the competent authority, the Administrative 

Secretary may suspend the Government servant and submit 

charge sheet and statement of allegations, forthwith, to the 

M<MMie^ent authority for signature and initiation of 
disciplinary proceedings, in accordance with these rules, 
(Copy of Second Impugned F’roviso attached as 
Annexure

a new

"H".

12-That, the Ruies making Authority" havp___ ■ once again made a
whimsical amendment without the observance of the fact, material 
on record, prevailing rujes & laws and illegally authorized the 

concerned Administrative Secretary regarding the suspension of such 

Govefnment/Civil Seivants, to whom the competency of appointment 
of the civil servant is not attracted to his highness on account of 
being an "incompetent authority".

%

• ■

Ik
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8* ; 13-That, the appellant also preferred a departmental appeal vide dated 

13-02-2023, to the " Rules making Authority", regarding the both 

impugned provisos made vide dated 07-12-2017 & 16* January 2023 

resfDectively In the & D Rules"\r\ order to revisit the same in light 
of tile prevailing isw & rules read with reported judgments of the
Superior Courts but the same was not replied/ comrhunicated so far 
till date.
(Copy of appeal attached as Annexure

14-That, the appellant feeling aggrieved from the inaction' of " Rules 

making AuthorityZ, filed a petition vid WP No. 3218-P/2023, 
through which the Honorable Chief Justice of Peshawar.:High Court 
directed vide dateci 20-12-2023, the appellate authority to decide the 

matter strictly in accordance with law within stipulatory period of one 

month but the same was also defied and was not decided so far, 
hence the appellant is before this August Tribunal through 

appeal in pursuance of the aforementioned judgment.
(Copy of the referred judgment attached as Annexure....."J").

GROUNDS:

'8

81

"I").
is*:"'

i
i

1 ■ instant

vT:'T

A- Fhat, the mala fldely amending and notifying of "£ & D RuIpv" 
while further adding/appending the "First Imouaneei Prni/icri' 
vide dated 07-12-2017, by the Ruies making Authhrify"\n an 
arbitraiy and discriminatory manner, transgressing over the parent 
statute i.e Statutory provision of Section "‘i" nf ruA layn 
W.ad with ruie r2" suh ruie flh ciause f. suh rln„se fi) of F
^D_Rutes read with rute "4" of APT Rules. iQftQ through a
whimsicai & impugned amendment in respect of "aaoointina 
SMt!mitxn\.Q "competent authority" while empciwering the 
Chief secretary as "competent authority" fnr the purpose of 
tjUles ibid instead of Chief Minister for the civil servants holding BS- 
18 & above, is in sheer violation of iaw and laid dov^iTrocedures.

B I hat, according to reading in juxtaposition of rule /^j'sub rule 
«clciuse (c), rule sub rule (1), clause (f), sub clause H) 

rule sub rule (2) o( the "E & D Rules" and the above "First 
I^gned Provisd' with each other, the Chief Secretary has 

nit” ^^°'^P^tent authority"\n sheer vioiation of Section
;4’ Of. the £SA, 1973', read with rule of the "APT Rules. 
i^^rpn behalf of Chief Minister to the extent of initiating the 
dMJCiplinary proceeding and to sign the Charge sheet & statement 
of allegations but at the pme time, the same authority has been 

made "mcompetent authority" j.e "nohraonointinn 
mthority under the rules ibid to sign the Show Causd Notice for 
such civil servants who are holding BS-18 8i above \which is seif- 
intra contradictory, variable and impracticable. The referred 

matter of controversy may be better understood from initiating

t;

1

■



disciplinary proceeding, while signing and subsequently serving of 
the Charge Sheet & Statement of Allegations by an 
"mcomoeterst authority" i.e Chief Secretary (Respondent 
No:2) upon the appellant, which may stand vitiated the whole 
proceedings, as the Show Cause Notice will be evehtually signed 
by the Chief Minister "competent authority", hence it is in 
sheer violatiorji of the referred laws & rules and therefore the very 

vires of the Charge Sheet & Statement of Allegations served upon 
the appellant are also hereby impugned.
(Cibf^ies of charge sheet & statement of allegations are
at1:ached as Annexure............................... ...... ............... "K").

C- That, according to judgment reported in ''PU 2011 TnC 57" 
v\|hich has referred the matter of jurisdiction of the "competent 
authority"regarding the initiating of the disciplinary proceedings 
as that,
"Oniv the Appointina Authority is Competent and has
iurisdiction to initia1:e disciplinary proceedings against the
civii seryant"
(Copy of cited judgment attached as Annexure....

,

?■;

i-

"L").

D- That, it has been held in a judgment cited as "2017 PLC CS 
250% that,
"Authdrity which had power to appoint anybody enjoyed
ihe power to proceed against an appointee under the
relevant oroyisions of law"
(Copy of cited judgment attached as Annexure

That, in the case of First Impugned Provisd' of the "E & D 
Rides" made vide dated 07-12-2017, .while declaring the Chief 
Secretary as "competent authority" only to the extent of 
initiating disciplinary proceeding against the civii servants of BS-18 
8l above on behalf of Chief MmsterfwhHe leaving, rest of the all 
their terms & conditions in relation to their appointments.
promotions, etc.), is a whimsical, sketchy, slipshod, vague, cursory 
Illusive , elusive, unfair & non judicious amendment and is in utter 
violation of cited judgments reported in "PU 2011 Tr.C 57", & 
"2017 PLC CS 250", in the instant matter, hence non 
sustainable in the eye of law and liable to be struck down.

l!-'

H*-
"M")^

E-

'
■

■;?

F- *""'Th:at, according to a judgment reported in "1990 PLC /CS) 
232" which has referred the matter of jurisdiction regarding the 
delegation of power to an authority vide citation ”e^Vhile holding 
sOj that,
MJthounh a delegated power could not be further 

delegated, vet where the rule was subject to exception
that when the law itself provided for further deieaationr

: ■>:■■■

that deieaationr if made, would be as valid as the
delegation made by the law itself 

(Copy of cited judgment attached as Annexure "N").
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That, it has been held in a judgment cited as "2005 PLC fC.S) 
SMZ vide citation Jjclregarding the limitation of delegation of 
power as that,
"A delegatee cannot further delegate his powers.
(Copy of cited judgment attached as Annexure

That, it has also held in judgment titled ss"2010 PLC fC.S) i" 
vide citation ^under the legjal maxim as that,
''Delegatus non potest idieieaare. i.e delegated powers 
cannot be furttisr delegated.
(Copy of cited judgment attached as Annexure....... ."P").
That, according to judgment "2016 UC 591". it has been held 
vide pitation "h" regarding delegation of power that,
'VI statutory delegatee cannot sub deleaatn his
powers.
(Copy of cited judgment attached as Annexure.......

That, the Chief Minister & Chief Secretary have been made 

corrifijetent through delegation of powers in their respective 
hierarchy to make appointments of the civii servants in various 
basic pay scales listed against each under rule ''4"of "APTRuies.

read with_Section "5Z of CSA, 1973. but the former 
being a statutory delegatee under the referred rules. Maw, cannot 
further delegate whimsically his powers to make the' latter one as 
further competent without referring any specific provision of law 
relating to the extent of disciplinary proceedings of civil servants 
BS-T8 &. above, hence the matter under reference seerhs just like 
putting the cart before the horse, being violative of the judgments 
cited as "imiPijCfCS) 232". "2005PLCrc.S) "2010 
PLC fC.S) 1'^%l"2016 UC591". resperfivpiy

G-

"O").I
I-a- H-

I-

or her
m

"Q").■

■ • ■ •

II

K- That, according to the "Second Imouaned Proviso"vide 
dated 16^’’ Januar^r 2023, in the form of adding/appendjng a new 
proviso In rule "6" after sub rule (1) in the "E & D Rules" while 
authorizing the concerned Administrative Secretary'td suspend 
such a Government Servant, for whom the Chief Minister or Chief 
Secretary as the case may be, is the "competent authority" 
being also in contradiction and against the law, facts, norms of 
natural justice, materials on the record & unconstitutional, hence 
not tenable and liable to be set aside.

i.' :•

L- ' That; according to 'Section "15" OF THE West Pakistan 

CKPK) "General Clauses Acf'Mg5g [(analogous to "Section 

of the "General Glauses Act", 1897\\ while prescribing 
^ ^ therein the powers &. Functionaries which is reproduced ,as under, 

"Power to appoint to include power to suspend or dismiss".

(Copy of the referred law attached as Annexure

.r

"R").
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I That, the Honorable Peshawar Court has also held in a judgment 
cited as"2016 PLC CS 424" 

administration of justice as that,

M-!i 'I-. '

vide citation (c) through
I
II’ .

I'Authantv having power to appoint had also the power to
suspend".
(Copy of cited judgments attached as Annexure

I
1
■il: "S").ii I'.

if
y:

H' ■ • N- That, as per dictum laid down by the Honorable Supreme Court of 

Pakistan in the case cited as "2004 SCMR158" vide citation (b) 

while referring & interpreting the Section 16 of "General Clauses 

Act", 1897, as that,

^Qwer to awDoint includes power to suspend or dismiss". 
(Copy of cited judgments attached as Annexure..,......"T").

That, in the "Second Impugned Proviso" of the "£ & D 
Rules" I
Acirriinistrative Secretary as 

r'mwo/ntina authority") to suspend a Government Servant 
while exercising powers on behalf of Chief Minister or Chief 
Secretary as the case may, is a whimsical amendment, abuse of 
[powers and in violation of cited judgments reported \x\"2016PLC 
t5424". "2004 SCMR158"read with "Section 15"of "West 
^^istan (KPK) General Clauses Act" 1956, hence non 

sustainable in the eye of law and liable to be struck down.

That, the respondent No.2 f "Chief Secretary'^ have suspended 
the services of the appellant vide dated 07-02-2023, by presuming 
his highness as a "competent authority" under the garb of the 
"Second Impugned Provisos" which is in fact not competent 
to do so, as the prevailing rules, laws & reported judgments do 
not empower/permit the aforementioned authority for carrying out 
such a mal exercise and thus the action taken is without 
jurisdiction, abuse of powers, hence the exercise ibid is a Coram 
non judice.
(Copy of suspension order vide dated 07-02-2023 
attached as Annexure

That, regarding the Proviso, the Honorable Supreme:; Court has 
^ t-jeld in a judgipient reported in "2017 SCMR 339" while 

interpreting the statutes vide citation (b) as under,
WenerallY a oroviso was an exception to or qualified the 

main provision of law to which it was attached.... Proviso
was to be strictly construed and it applied oniv to the
particular provision to which it was appended, Proviso
was limited to the provision which immediately precedes
it.^... Purpose of a oroviso was to qualify or modify the

ill

ii;f

ir.

0-
made vide dated 16-01-2023, while authorizing the

"competent authority"
4

i
P-:!

If

' - "U").

Q-

I
life;;- •

f'
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'r-rV; - •.' •:<!• V,'••
scope or ambit of the matter dealt with in the main 

provision, and its effect was restricted to the particular
situation specified in the proviso itseif Before a proviso 

couid have any aoDiication, the section or provision^ itself

■t.
■f.

•: .

must aoDlv,p

(Copy of the cited judgment attached as 

Annexure "V").
1^. That, it has held vide citation (b) in a judgment titled as "2016 

PIC CS 287" "that Policy or notification couid not override
statutory rules framed bv Government under tiie statute.
ill case of consistency between notification and statutory
rides, the rules shaii orevaii".
(Copy ojp the judgment ibid attached

! Y?- RiT • -

Si;

, as...'4/1.!
ii] annexure

I;i

: S- That, the both of the impugned provisos may deem to be tainted 
with mala fide and against the principles of natural justice being 
discriminatory, as the stakeholders were also not kept in loop 
vJhile making such amendments. It was held by Supreme Court of 
Pakistan vide citation (a) in a judgment reported \n'2018 PLC 
fC,S) 657, as that "Terms & Conditions of service couid hot 
be uniiateraiiv altered bv the emoidver to the
disadvantage of the employees".
(Copy of the cited judgment attached as

Annexure............................................... ......

I'Y
!h

^1,

il;

That, as per dictum laid down by the Honorable Supreme Court of 
Pakistan in the case cited as "PLD 2011 SC 927", the Honorable 
Supreme Court of Pakistan has dilated upon the; principle of 
adrninistration of justice in the following words,
"when a procedure has been provided for doing a thing in
a particular manner that thing should be done in that
matter and in no other wav or it should not be'done at aii:
indeed it impiiediv prohibits doing of thing in any other
manner; the Compliance of such thing in no way couid be
either ignored or dispensed with. If the act complained of
is without jurisdiction or is in excess of authority
conferred by statute or there is abuse or misuse of power,
court can interfere.

T-
iliv

■5:

iii;
ii&

iS--%
ii
U. r-
1:^

That,’as per dictum laid down by the Honorable Supreme Court of 
Pakistan in the case cited as "PLD 2010 SC 483'. the Honorable 
Supreme Court of Pakistan as follow;

"^"^^'When the Supreme Court delibefateiv and with intention
of setting the law, pronounces the Question, such
pronouncement is the iaw declared by the Supreme Court 

, within the meaning of Article 189 of the Constitution and 
is binding on aii Courts in Pakistan, It cannot be treated as
mere obiter dictum.

U-

I
yp:;

liSK
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That, the appellant seeks permission to advance other grounds 
and proofs at the time of hearing.

It is therefore, most h|Umbly prayed that the appeal of appellant 
may kindly be accepted as prayed for.

V-
i'

r-

u;

yP^VB-VAm 

:M ASAAD HALIMI M '

THROUGH:

NOOR MOHAr^AD KHATTAK 
ADVOCATE SUPREME COURT

affidavit!

S.M ASAAD HALIMI Chief drug . inspector (BS-19) 

Directorate General Drug Control & Pharmacy, Old Fata Secretariat 
Services vi/arsak Road, Khyber Pakhtunkhwa Peshawar Health 

Department, do hereby solemnly affirm that the contents of this 

Appeal are true and correct to the best of my knowledge and 

Delief and nothing has been concealed- from this. Honorable 

Court/Tribunal.
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BEFORE THE KHIYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL No. /2024

S.M ASAj\D HALIMI VS HEALTH DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF THE IMPUGNED
CHARGE SHEET, STATEMENT OF ALLEGATIONS, SUSPENSION ORDER
DATED 07!,62,2023, ISSUED IN UTTER VIOLATION OF PREVAILING
LAWS & RULES AS VtfELL AS OF THE 3UDMENTS CITED AS " "PU 2011
Tr,CS7" "'i017 PLC CS 2S0"tU PURSUANCE OF THE BOTH IMPUGNED 

PROVISOS TILLjTHE FINAL DISPOSAL OF THE ABOVE TITLEb APPEAL.

R/SHEWETH:
1- That, the above mentioned appeal along with this application has been 

filed by the appellant before this august Sen/ice Tribunal in which no date 
has been fixed soi far.

2- That, the appellant filed the above mentioned appeal against the 
impugned proviso dated 07.12.2017 & 16-01-2023, whereby the appellant 
has been served with unlawful charge sheet, statement of allegations & his 

services have been placed under suspension vide dated 07-02-2023, in 
utter violation of the rule "2" sub rule (1), clause (f) sub clause (i), rule 

sub rule (2) of the IE & D RULES. 2011". 2011", read with rule '^4" 
of the "APTRules. lOSQ"

!-N. '

k---- •

3- That, all the three ingredients necessary for the stay is In the favor of the 
appellant

'4- That, the impugned charge sheet, statement of allegations & suspension 
order vide dated "07.02.2023" have been issued deliberately, having 
malafide intention of harassment and is in utter disregard of the various
Courts judgments cited as "PU 2011 Tr.C 57"._________________
respectively in pursuance of the both impugned provisos by an 
incompetent authiority, which is also violative of the prevaiiing & notified 
relevant rules &. Lew.

It> is therefore, most humbly prayed that on acceptance of this 
application, the operation of the impugned charge sheet, statement of 
allegations & suspension order dated "07.02.2023 in respect of appellant
may vei7 kindly be suspended till the final disposal of the above titled 
service appeal.

"2017 PLC CS 250"
< .

Applicant
THROUGH:

NOOR MOHAiyfMAD KHATTAK 
ADVOCATE SUPREME COURT!;• r!■

ii-v-'. •
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

/2024SERVICE APPEAL No.

S.M ASAAD HALIMI . VS HEALTH DEPARTMENT
CiiO atiwtiij

*1'
i

1
\

■ I'

AFFIDAVIT. ;

I, S.M ASAAD HALJMI CHIEF DRUG INSPECTOR (BS-19) 

Directorate General Drug Control & Pharmacy, Old Fata Secretariat 
Services Warsak Road, Khyber Pakhtunkhwa Peshawar Health 

Department, do hereby solemnly affirm that the contents of this 

Application are true and correct to the best of my knowledge 

and. belief and nothing has been concealed from thjs Honorable 

Court/Tribunal.
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ESTA CODE TEstablishment Code Khvber Pakhtunkhwal

CHAPTER-I

CONSTITUTIONAL PROVISIONS REGARDING TERMS ANID CONDITIONS 
OF SERVICE OF CIVIL SERVANTS,

3: •

II. aififi

i.I'

Appointments to service of Pakistan 
■ and conditions of service.

j
r ■ \

•••a
240. ■ Appointment to service of Pakistan anti conditions of

sfeivice.—Subject to the Constitution, the appointments to and the conditions of 
service-of persons in the service of Pakistan shall be determined-

in the case of the services of the Federation; posts in cpnnection 
with the affairs of the Federation and AIF Pakistan Services, by or 

■ under Act of Majlis-e-Shoora (Parliament); and

V
/

(a)

i
in the case of the services of a Province and posts in connection 
with the affairs of a Province, by or under Act of the Provincial 
/Assembly.

. “a

(b)
,

^pianaiion.- In this Article, "All Pakistan .Service" means a service 
common to the Federation and the Provinces, which was in existence immediately 

■ before the commencing day or which may be created by Act of Majlis-e-Shoora

1
r .

. V/
' .(Parliament).

Existing rules etc. to continue.

, ■ 241. ■ Existing rules, etc., to continue.—Until the appropriate Legislature 
makes.a law undk Article 240, all rules and orders in force immediately before the 
ccimmencing day shall, so far as consistent with the provisions of the Constitution 
continue in force' and'may be amended from, time to time-.by the Federa 
Governrhent or, as the case may be, the Provincial Governmeiint.

r

i/
4-
k

/

t • Khyber Pakhtunkhwa
Civil Servants Acts, 1973

(Khyber Pakhtunkhwa Act No; XVIII of'1973)

An 'Act to regulate the appointment of persons to, and the terms and conditions of
service of persons in, the service cjf the Khybei'Pakhtunkhw/a ,

[Gazette of Khyber Pakhtunkhwa, Extraordinary, Page No. 287Nr287V, 12^^
November, 1973] .

Preamble.—WHEREAS it is expedient to regulate :by law, the appoin^cn 
' of persons to, and the terms and conditions of service or persons in, the service c 

; the Khyber Pakhtunkhwa, and to provide for matters connected therewith c
ancillary thereto; ' .

Is
r it. .

r
I
I

a

■ t":- • . ■ •r
i

It Is hereby enacted as-follows:-—.
^ il't. V; :R

I ■'
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s (i) - “rules" means rules made or deemed to have been made under 
. this Act;

“selection authority" means the Khyber Pakhtunkhwa Public 
Service • Commission^ a departmental selection 
departmental selection comnilttee or other authbrity or. body on 
the recommendations of, or in consultation with ■ which 
appointment or promotion, as may be prescribed, is made;

“temporary post" means a post other than a permanent post.

For the' purpose of this Act, an appointment, whether by 
promotion or otherwise, shail be deemed to have been made on regular basis if it. is 

. made in the prescribed manner..

i:
0)i y. (M

board•ft. I-
any

. (k)

i (2)
•1

••••i

I- CHAPTER-II
TERMS AMD CONDITIONS OF SERVICE OF CIVIL SERVANTS

, 3. . Terms and Conditions.—The terms and conditions of service of
; a civil servant shall be as provided in this Act and the rulei

■' - if. ■ •
I

4. Tenure of office of civil servants.—Every civil servrnt shall 
hold office during the pleasure of the Governor.

Appointment.—Appointrrient to'a civil service of the Province or 
to a civil post in connection with the affairs of the Province shall be made in the 
prescribed manner by the Governor or by a person authorised by the Governor in 

: y. that behalf.

r.'. .I : 6* Probation.—(!) An initial appointment to V ’service pr post
i •• Teferr>^d to in section 5, not-being an adhoc appointment, shall be on probation as 
pj- y may be prescribed.
iy.:

5.
ir

i Any. appointment .of a civil servant by promotion or transfer to a 
service or post may also be made on probation as may be prescribed.

. (2)

1,(3) Where, in . respect of any service or post, the satisfactory 
icj.*, - compietion of probation includes the passing of a prescribed exarriination, test or 

' ^ - or successful completion of any training, a person appointed on probation to
service or post who, before the expiry, of the original or extended period of his 

I .probation, Has'failed to pass such examination or test or to successfully complete
g|fe:. course or the training shall, except as may.be prescribed otherwise-

.■ 1 ilip1. ■ . ' ■ '
was appointed to such service or post by initial recruitment, 

If. be discharged; or , . ,

p'
m>ry' -

'y

if he was appointed to such, service or post i 'by promotion or 
.transfer, be reverted to the.service.or post from which he 
promoted or transferred and against which he holds, a lien or, if 
there be no such servicepr post,, be discharged:

• • was
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Saving.—Nothing in this Act, of in any '* Jle shall be-construed tc 
limit or abridge the power of the Governor to deal with the case of any civil servan- 
in such manner as may appear to him to be just and equitable:

p... . Provided that, where this Act or any rule is applicable to ^e case of a civ>
servant, the case shall nofbe dealt with in any manner i'ss favorable to him thai 

,, such rules.

23.lit1 contract

2nt Fund 
Provident

V'^‘'

y of the 
3llshment 
etary to 
partmeht

f|;23A| Indemnity.—No suit, prosecution c- other legal proceeding 
shall lie against a civil ser»/ant for anything done or intended to be done in good fait' 
in his official capacity under this Act or the rules, instrurtiOns or direction made (

■:|l- ■

:iK' .
’Ki / issued thereunder.

■ r'''
■

f':

ty.]

23B. Jurisdiction barred.—Save as provided under this Act and th 
Service Tribunal Act, (Khyber Pakhtunkhwa Act Nc. I of 1974), or the ruk 
niade thereunder, no order made or proceedings taken under this Act, or the ruk 
rnade thereunder by the bovernor or any officer authorised by him shall be called 

. . question in any Court and no injunction shaj! be granted by anyT.ourt in respect 
■ i ' any decision made, or proceedings taken in pursuance of any power conferred by
: I :'. under this Ad or the rules made thereunder.] ' ■ ,

■nonth of 
maintain 
)rovident 
his hand .

Imy, and 
financial. I

Removal of difficulties.— If any difficulty arises in g ving effe 
■ tq any of the provisions of ttiis Act, tile' Governor may make such order, n 

inconsistent 'with the provisions of this Att, as may appear tp him to be: necessa 
for the purpose of removing the diff culty:

24.rovident 
or other 
d to the i;, • •id.

I

Provided that no such power shall be exercised; after the expiry, of one ye 
lil;: : \ from the cornir'g into force of this Act. . • i ,

servants 
e .West 

I of 
-■ Fund 
: made

mIr-
I Appointment of persons on contract, etc.— The Govern 

or any person authorised by the Governor in that behalf may, ori such terms ai i 
conditions as he may specify in each case, appoirit persons bn contract basis, or 
work-charged basis, or-who are paid out of contingencies: .

25.

i

'ght to 
ns and 
able to 
Bd, be

Provided that all such employees who were working in any such capac / 
Immediately before the commencement-of this Act Shall continue to be SO employ I 
on the same, terms and conditions on which they were appointed.

.ilv

Rules.—(1) The Governor or any person authorised^ by l e 
Governor in this behalf, may make such rules as appear to him to be necessary r 
expedient for canving out the purposes of this Act

26.
IllJles In 

order 
3ke a . 
le the

1
) the 
I to a

, 1Section*; 23A and 23B inserted by Khyber Pakhtunkhwa Ordinance No. XIV of 2002 dah 
02-05-2002.

• 2. The Governor has authorised Uie Chief Minister Khyber P’^khtunkhwa to. make rules' ‘c
' Notification^ No.sbRl{S&GAD)l-206/74/yol.V dated 18.4.1989 whi^ reads as under:- 
ITn exercise of the powers conferred by sub-section (I) of Se|ctlon 26; of the Khy -ir 

. : Pakhtunkhwa Civil Servants Act,t973"iKhyber Pakhtunkhwa Art-XVllTof 1973), le
'Governor cf-the Khyber Pakhtunkhwa is pleased to autbprise^ the Chief'Minister, Khs er 
Pakhtunkhwa to make rules for carrying out the purpose? of the safd Act".

If '
.i
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lOtiylier Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules, 2013

[Khyber F’akhtunkhvya Government Gazette, Extraordinary, Page No. 162-173 
; „ 16'*’September, 2011]

NoljficaUon No. SO(REG-VI) E&AD/2-6/20I0.dated 16-09.2011.—In
by section .26 of the Khyber Pakhtunkhwa Clvi! Servants 

Pakhtunkhwa Ad No. XVm of 1973), the Chief Minister of the Khyber 
Pakhtunkhwa Is pleased to.make the following rules, namely:

i. .... application and conimenceinent.->(l) Tliese rules
Khyber Pakhtunldiwa Government Servants (Efficiency and Discipline)

r, . a member of the civil service
.the holder of a civil postMn connection With the affairs of ttie 

Provlnce^and shall also apply to or in relation to a person in temporary employment in the 
civil service or piost in conriection with affairs of the Province.

. (3) These shall come into force at once.

1.• ;

(2)
A/-.‘
■f

• SI’-( •1;2.
«■<

(a) 3 person in Government service against whom action : ifpS? 
is Irubated under these rules;'

"appellate authority" nrieans tfie authority next above the competent 
authority-^° appeal lies against the orders of ^e competent' '

. (b)

3iilf ' ,Ilk
(c) fapppinting authon'ty" means an authority declared or notified as suaSt s'ss.s;t-rS.-

mi-li

(d) !”T"^ “llegaHons framed against the accused pertaining to
acts of pmisslon-or commission cognizable under these rules: ;

(e) : Minister means the Chief Minister of ttie Khyber Pakhtunkhwa;

* (f) '
■

I »:?
.r-;

. "competent authority" means- 
(I) . the respective appointing authority;
^ ^ I toernment ^rvant of a tribunn! or court

^ °°vemment, the appointing authority or
Chairman or presiding officer of such tribunal or ^ourt, as 

• . the ase may be, authorized by the appointing au-thority to
exercise Ihe powers of the competent authority under these

'K';i- -gf:lii 

■1

- iMfc:

m,-N

Provided that where two--or more Government 
servants^are tO'be proceeded against joinOy, the competent- 
authority in relation to the accused Government servant



PakhtunkhwalKnvper18 pcfT^ rnnf- [-Esbihlishment Code

-J.I n«arH" means th6 Bosrd constitutfid by "Provinciii) Selection f^oard [g^tion of civil servants for
Government for the respect whereof the appointing
promotion Chief Minister and shall consist of
aulhanty under mie Government from time

1 [(g)

such persons as 
to time.]

: .n,»«=-» ord.,
^ of Government for the time being in force.

(2)

--(1). Appointment-to posts shail beMetliod of Appointment.-
made by any of the folipwlnty methods/namely:- .

3. I

by promotion or transfer in accordance with the provisions 
contained in Part-II Of these rules; and

(a)

by initial recruitment in accordance with the provisions contained 
in Part-Ill of these rules,

(b)

(2) The method-of appointment, qualifications and other conditions 
applictsbie to a post shall be such as laid down by the Department concernjid in 

with the Sen/ices and General Administration ‘Department and theIII',
Finance Department.
consultation \

Appointing Autharity.--The authorities competent to make 
appointment to posts in various basic pay scales'shall be as follows;-

4.

Appointing AuthorityPosts■ I S.No I,_____________
Ml '(a)' Posts in Basic Pay Scale 

18 and above including 
posts in Basic Pay Scale 
17 borne on any of the 
following services;

(i) Former Provincial 
Civil Service 
(Exenitive 
Branch);

Chief Minister
■ ;■/

l-i' .

• I

N.

Former Provincial 
Civil

- (Judicial Branch);

(ii)
Sevice

and

(iii) . Provincial Civil , 
Secretariat 
Seivice.

i

1 ClfUise "{o)'' liubsUluled by Nolincallon No. SORI(5EiGAD)'l-l/80/VoUI &— &&•
2 ! SubMilulcd by MoUnblbri No.50SRI(SlS.GAD}'1-l/75{Vol.I) dated 22-08fifigi. ® ^

to i.?e true ; 
Advl/,^

n V..

i

r
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r$iaj;qdj Lrji?iJ,tLbilshnmnl Codo KlwbcrV^htunkhwal'

' • ..V. .....——_____ ______ I Anpoliitinn AutliprlLy
l(n) In Udsic l\iv Scale . Chief Secretary

other than liiuse 
covered by (n) nbnvc and 
the post
Su[)crintcndenl q\ -Pallcc; 
niui]

17 /

of Depuly

> •**''*' '* *f
'[(c) Posts of Deputy Provincial Police Officer /f' Inspector- 

SupcHntet^dent* of Police General of Police]

2. Posts In Basic Pay Scale 15 (a) In the-case of Secretariat of 
the Government of Khyber 

the ChiefPakhtunkhvva,
Secretary.

(b) In. case of High Court, the 
Ctiief lustice; and

(c) In , the case of ' Attached 
Department:

(i) the., Head of Attached 
Department ‘concerned;"!l

and

(11) In any other case . the 
Secretary of- 
Department conesmed.

the

Basic Pay'Scales ^[6. to (a) In the case of civit Servants
rninlsteiial

establisliment of Civil Courts 
subordinate to High Court, 

' the officer authorised as such 
by the Chief Justice; and

Posts inj.

borne on15].

In other cases"-.
(i) -an officer declared under 

the relevant Delegation of ’ 
Powers Rules, which shall 
to this extent be deemed 
as operative; or

(b)

f

• (II) Where no such appointing 
authority has been 
declared, the Secretary' to

Motlficsllon ND.-SOR-ni(E&GAD)2(l } 3, Qn^nni ipi n 20(H NWPF 5t. 61]

■eSTEO

'j

!'«;
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Khyber Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules, 3013.

[Khyber Pakhtunkhwa Government Gazette, Extraordinary, Page No. 165- 73,
16“’September, 2011]

Notification No, SO(REG-VI) EaJVD/2-6/20I0.dated 16-09^7.011,™In 
, exercise of. the powers conferr^ by seikloti 26 of the Khyber Pakhtunldiwa clv!i Servants 

Act. 1973 (Khyber Pakhtunkhwa Act No. XVm of 1973), the Chief Minister of the Khyber 
Pakhtunkhwa is pleased to.make the foilowlng ruies, namely:

Short title, application and coinmericementr-(l) These rules 
Ri?iL^2011^ Kiyber Pakhtunkhwa Government Servants (Efficieijicy and Discipline)

These shall apply to every person who Is a member of the civil service 
of tee Province or -js the holder of a civil post- in connection with the affairs of the 

, Province and shall also apply to or in relation to a person in temporary employment Iri ttie
civil service or post in connection with affairs of the Province.

.(3) These shall come into force at once.

i

■••Vi

lEi
PSKw
IIP"■ilii'ifei

il
*1

\
t

(2)

||
■

;|
II

iJmM-^ , „ Definitions.-(l) In these rules, unless the context otherv/ise iSliiii 
requires, the lollowlng expressions shall have the meanings hereby respectively assiqned ' 
to them, that is to say* r , ^ a „

2.
! fl:

iilii 
"'m(a) "accused" means a person In Government service against whom acWon 

is inibated u.nder these rules;'

(b) "appellate authority" means the authority next above the competent 
auteoi-ftyto which an. appeal lies against the orders of the competent

"appointing a Jthority" rrieans an authority declared or notified as such 
by an order of Government under- tee Khyber Pakhtunkhwa Civil 
Servants Act, 1973 (Khyber Pakhtunkhwa Act-No. mn of 1973) and 
tee mles, made.thereunder or an. authority as notified under the 
specific laws/rules of Government;

j x'-

(c);■

: ::

^ar^" rriMns allegations framed against the accused pertaining to
acts of omission or commission cognizable under these rules;
"Chief-Minister" means the Chief Minister of the Khyber Pakhtunkhwa; : ||f

(0 . "competent authority" means-
■ (i)

(10

1,1

(d)

n (e)
i ,1 -

II
ft- i'i

! tee respective appointing authority;
In. relation to a Government servant of a tribunal or court 
func*oning under Government, tee appointing authority or 

' bie Chairman or presiding officer of such tribunal or court as 
■ . tee case may be, authorized by the appointing auihority to 

exercise the powers of the competent authority under these 
• rules:

■'ll m
v.\ •tv

'3*1
■ i’

:r

■ Provided that where .two-or more Government 
serva.nls^are to be proceeded against jointly, the competent- 
authority In njlatiori to the accused Government servzirlt

I
P;..

i?

^■1I



V

Iffes, 2011anrfP/sciPfJnelts^nisjmsmnnvsmmen
•hpra tiie holding of dspartmantal inquir/

. »Ess
s|£=Sr^-“ ’” "

^covered from tlt}e\ng inforce.]

294

i

!
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I
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.sSSm»T DEMENT
(REGULATION WING)11;t

^1 ■ i tU.»,

RDated Vcshnwar, theOT/UJOn • ',
..-■...•i.flW'

Sfwf M'm -rrSE'szssss™;'
Fjnkhwnkhwtt Cwl ■ khia is plaascd la direct that m the ^yber

■; -icndmcut shall be made, namely.i
1

a^TT^PMENT
i

"e !e;ilerb;%lnIn mle 2.:
: end onirstprQ\iso

added, namely.
.
1

Chief Minister is lire Appointing Apthonty,
of thc«l2 TUlCS

i
“providwl mnlicr that where 

Ihc Chief Secretary shall be the co 

e')Ccept.TTJlcs 14 tlit- i5.

mpciehl authority for the purpose

Secretary to
nunerrt of the Kbyber Pakhtunltbwa 

Establishment Department
)

Gove
II

»!■

no & EVIf£LP.jLlS

Coi^y is forwarded to>

] Additional
Development Department. pATA Secretariat Peshawar.

2. Additional CWof Sea;emry ^er Ptdrhttmkhwa.
3 The Senior Member Board of „ f }a,yb£f Pakhtunkhwa.
4. All Adminislrative storetanes to
5 The Principal Secretary to ^ . KLybcr Pakbtunkhwa.6'. ! The Principal Secretary m Ch"^’p^Stwa.
7 : All Divisional Commis5iDne^n l^ybar^_^^^^
„ All Heads of Attached Departroen y,^^^^^^p^^j^jjjj^^
9. All AjUtonprnousySemi-Autonom ^ Agents tn FATa.
10, All Deputy Comrmssionms tn^^
, , . The Registrar Peshawar High Co -
12. The Registrar; l^yber Service Commission, Peshawars 3:sa“£r.^“> """'^mbUsnmenl&Admirustmtion Department. --------

Pliinning &-i of Khyber Pakhtunkhwa.
Chief Secretary, Govt.

i',
• V

i'

1
;
[

•^r
;

S.
i

11
u- Offtceis h.
t:

SSAIN)(MUSHTAQ- 
Deputy Secretary (Policie.a)

^3
!| •

il

.A.TT!^TE.i>i?

■ -toi tj^trut-' 

‘ Adv
:ii • : 1 ;-V
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BKI'ARTMKNT , .L Wl /
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......... :"-.....^tvriKit'A’i'KiN

l-)»k‘ii I'oslunvur Ilt« If* "' .l:mM!U'y> 2112^1

"'ih^KhiterN«t.

A MI.-NUM KN'I.S

dmis>^ (l>). ■"' Mib-cUmsu (i)
hi riili: '!• ii' S'* '"I" ("■ "'

ihti scmi-colon. appcnnni: i«l U'c cpi 
■ " ihc loilDwin;: n.w; prcv.-'^o

siibstiuned, lumidy:
(0

. shuU bo 
sbull boin iln; second proviso 

replaced by i colon and ihcrcafar
added, namely;

on
,-,h;.ll nol be imposed "P*'.’|’= 

bv inilial,.p„,.iPcd n;i;o[n,ecl npnins, .be pbs. n>
Govcmnioiii scrvaiu 
rccnulnicni. i.;o;shnilboaddod.namoly;i y,vA,lc^..ber.ub.n,lci:.),.be:lnlUiwmppr-sn

“Provided ihnl m ____
SocriMa|xii,iboJi:ni£^^ and ^

^ campclcnv aiUboriiy Ibi* siunalurc mid

<, SS £St »»—.•-" -"' ““ "'“■'
pmccdurern ca ,̂^,,^,100 fiom duly by u 

coniiiinod in ibei-c mlLb. *- ^ issued by the
Geverenien. scrvnnl ''yy'"’"' „,„ho,i.y is Cbief Minis.ct nr

Chief fLsenicn. nn bis home nddress direcling him .o resume

(Kuy response is received from such Governmcnl scrvani,
back iis undelivuLd or -P published ir. lU least two leading
.vublu s.ipula|ccl d^ wilbin niieen (15) days of the
newspapers, dij-ccliiiLi cN-panc decision shall,be taken by the
publicatum ul the uoull. . = . |j pi-nod given in the r

-i»“r-- - .
vernincrii servant by ihc coinpeicut auihnniy ;

“Provitled that upon publication of the notice in the newspaper, 
servant shall be stopped’*.

Chief
ntav

Al4 iiMMt

•l'

/V
//

Ay
“•J.
contrary

!
t Go

pny of .such Govemmem

•□CnmScanncr
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.i
4. in rule-n, in siib-rulc (7),- colon aiul I 'tlic' ful slop. appL'iiriin’m Ibc i-iul, slinll be Ji*-

IblUiwinu proviso sboll be iKldell. niuni. ,.
1

Li)i

icrcal cr iIk

"Provided Ibid Ibc Inc|uiry oriiccr, Inquiry
nuiy be. sluill record er>i-enl reasons

iccomnieiulintieNoncniliuiuiriliuneciuici!. , and

;
fori

1 enrio" orneer, ns (be case

.:ub-rule(H).sludliiineiuleil. llie iollowiny nessil'ier .sub-rule (7). 
be lukled. luiinelv:

ILS .SO(ii)

1

s»l>nlu Ih. case .. H- ^'"1;''
Sca,.,a,yjrso ra;ai,cd, wiP,in llPaan (I a) -dars. .

ihc word "len ’ shallIn nilc 14, in siivruk (4), in clausa (W. Tor llic wnrcl "seven 

U subsiiluieil. ,
colon andihc end. shall be replaced by a' ij. In rule 15. die lull slop, appearing at

rhercalier ihc ibllosving pros-i.so .shall be added, name y.
henrinu olTicer shall siibmil ilie roporl in ihc 

[21) days of afibniing opportuiuiy‘jprovided ihnt die 
conipeleiU luiihnrily widiin twcniy ' 
of personal hearing to die accused:'

one

*

CHlF.FSnCUiri'AUY, 
k'lIVBli:U PAKirrUNlCHWA.

rNimT! NO .-Cl FVFiN HATF
Copy is ffinvardL’d In. [he:-

A.Ulitionul Clncf Sccrclno'. Cinvi. of Khyhcr Pi,l:hU,nkhwn. Plnnninu &
DcvcIopmciU Deparimenl. '

2. Senior Member Board of Revenue. Khybcr I'ahhlunkhwa.
3. All Adminislralivc Secrelaric.s lo Ciovi. uCKiiybcr Pakhuml.liwii.
'] Principal becrclnrv in Governor. K.hybcr Pakhuinkhwn.

Principal Sccreiary in Chief Miiuslcr. K.hyher Pakhlunkhwa.
All Divisional Commissinners in Kliyber Paklilunkhwa;

7 All I leads of AUnclied Deparlmenis in Kliybcr Pakhlunkhvvn.
S All Aulnnornnus/Semi Aulonomous Bodies in Kliybcr PakiiUinkluva.
P. All DepOily Cuinmissicmers in Khybcr Pakliuinkhwa.
10. P.episuar Peshawar iiigh Courl. Pc.shawar.
1 j. Rcaisirar, Kliybcr Pakhuiakir.vn Service Tribunal. Peshawar, 
li Sccreiary, Khybcr Piikiminkhwn Public Service Conunissioh, Peshawar.

All Addiliimal Secretaries. IX'puly Secrcinries and Section' OlTiccr.s in 
H.slablishmenl it AdininislnUion Deparimenl.
Manager. Priming and Sinlinncry Deparimenl. Pcshnwnr willi ihe request lo 
publish ihc same in die olTicial gazelle.

1.
i

4M9 vtiitttit «au.(

A.

!
5.

1.1.

14.

I
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i-iX.SKhyberPakh(unkhwa ‘ 
Diary
Date; 4!^iXt£.3:L:r.^C?A^

To,
Dated: 13-02-2023

The Chief Minister,

through Principal Secretary Chief Minister Secretariat 
Khyber Pakhtunkhwa Peshawar.I

® REVIEWTNO the impugned AMKNnMKtrrs
IN THE "E & n PULES 2011 ” HEGAPnimT^ra^----

^mmNG OF NEWPROVIStn.s INRESPKnT pf c.

Aesp<!ctecf Sir,

Consequent upohfresh appointments of the undersigned 

Prouineial Drug Inspectors (BPS-17) by Hedltk.Department 

recommendation Public Service Commission Khyber Pakhtunkhwa since 

161> April 1993, the undersigned has completed about 29 years of Civil
. Service at his credit and the undersigned submit as under on the subject 

cited above.

as a
on the

■fi-

1} Thnt, consequent.upon the pow onferred by Section 26 of the 
Kfiyber Pakhtunkhwa Civil Servant Act. 1973, the Chief Minister of 
Khyber Pakhtunkhwa is pleased to direct that in the Khyber 

Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules 

2011, the following amendment shall be

ers c

made namely, vide a
07-12-2017. as follow:

*1. Rules 2. sub-rule (1), in clause f sub clause (ii), the full stop 

appearing at the end of the first proviso shall be replaced and 

thereafter the following proviso shall be added, namely:
“Provided further that where the Chief Minister is the 

competent authority, the Chief Secretary shall be the
competent authority, for the purpose of these rules except 
rules 14 & 15,”

(Copy of the relevant Proriso vide dated 07-12-2017attached 

as Annexure,.

f

j :

:

«A”),

2} Tha.t, the above proviso added to Rules 2, sub-rule (1), of clause f 
sub clause (ii), and is in contradiction to the intra rules ie, rule 2 

rule ],
, sub

clause c of Die E&D rule, which states that appomting 

authority theans an authority declared or notified as such by an 

order of Government under the JQiyber Pakhtunkhwa Civil Servant
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. .1'

^5’
&
V. ■

: ,•
Act, 1973 and the rules framed thereunder or an authority as 

notified under the specific laws/rules of Government So only the
j

appom£ir?.g authority is competent enough as defined under the E 6s 
D Rules 201 f and has jurisdiction to initiate discipZinart/ 
proceediViflrs against the civil servant while no one else under the ibid 

rules, hence such impugned proviso clearly violates the intents & 

spirits of the legislature .

3) That, according to judgment reported in '"PU 2011 Tn C B7" which 

has. held that only the Appointirig Authority is Competent tb initiate 

dcscipZinari/ proceedings against the civil servant In case of 
departure from doing so, the lahoZe proceeding/case shall stcLnd 

vitiated.

(Copy of citedjfud</men£ attached as Annexure,,,.

4} That, it has been held in a judgment cited as*‘2017 PLC C3 250”. 
that.

“Authority which had poiaer to appoint anybody enjoyed the 

power to proceed against an appointee under the relevant 

provisions of law^\

(Copy of cited Judgment attached as Annexure.

5) That, again the establishment department vide dated ] 6-01-2023, 
issued a- notifica.tion while stating therein that, the powers conferred 

hy Section 26 of the Khyber Pakhtunkhwd Civil Servant Act, 1973, 

the Chief Minister of Khyber Pakhtunkhwa is pleased to directthat in 

the Khyber Pakhtunkhwa Goveinmejit Servants ( Efficiency & 

Discipline) Rules 201 ], the jollowing further amendment shall be 

made, namely:

2. In. 6, after sub rule (1), i/ie/oZ/oujiny proviso, shall be added 

namely:

“Provided that in cases where the Chie/iJIinister or Chief 

Secretary is th'e CompsteritAtUhorityj the Administrative 

Secretary may suspend tha Govc?rim€nt)Bsrvartt anitoubmit 

charge sheet & sCatenieri t of diUhuUoriSy forthwU^^
■;.
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'.i;r
competent authority for signature and initiation of 

disciplinary proceedings^, in accordance with these ruies. 

(Copy of the relevant new appended Proviso attached as 

Anrie^iiure.....................................................................................................

6} That, the above Proviso is in contradiction to General Clauses Act. >ls 

per “Section IS” of** The West Pakistan fKPK) General Clauses 

Act**. 1956, analogous to “Section 16" of the “ The General 

Clauses Act**. JS97. the authority which has been vested with.the

statutory power to appoint also to include power to suspend or
I

dismiss. Jt is crystal clear that on no accounts any other authority 

who is not empowered (competent) to appoint, cannot also suspend 

or dismiss the same.

(Copy of ibid Section attached as Annexure.......

7) That the Apex Court has held in a judgment cited as“2004 SCMR 

158” that.

"Potoer to appoint includes power to suspend or dismiss** 

(Copy of the cited Judgment attached as Annexure............  “F“).

8} That, amending of the impugned E & D Rules, 201 J, regarding the 

appending of new Proviso in respect of Rules **2 & 6” vide dated 07- 

12-201 7 & 16-01-2023 respectively, u;i£hdut taking in confidence of 

the sta/ccho/ders is colorable e;cercise & abuse of executive poLoers 

w orders unilaterally tohich could not ever be considered

;

j

• it-jiiiiS

fairly, judiciously and in a bonafide manner. The same may deem to 

be tainted with nialafide and against the principles of natural justice 

being discriminatory, ft has been held by Supreme Court of PaJcistan 

in a judgment cited as 2018 PLC (C.S) 657 that Terms Sa 

Conditions of service could not be unilaterallu altered bu the

\

emploiier to the disadvantacje of the emvlouees. (Copy of the 

cited JudgrTient attached as Annexure,..., “G";.

9) That, according to “Article 4" of the Constitution, read with-Section 

of General Clauses Act, 1897, the Public Functionaries
, • , I

duhj bound to decide application of the citizens of ter judicial 

application of mind with reasons and High Court had ample

ii

are
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jwisdiction to give direction to the PubUc functionaries to act strictly 

in accordcirice with law.

Keeping in view entire of the above, it is therefore humbly requested 

that the aforesaid latest amendment made in the E & D Rules,_20J 1 

in respect of the new Proviso appended to Rule 2 & 6, might have 

issued in the ignorance of the APT Rules, }989andjudgment • 

reported in 2004 SCMR J6’S read.with Section 75 o/General Clauses 

/\ct 1956, hence the same, may kindly be caricelled/ withdrawn, in 

the interest of natural Justice and oblige please.

•..

■:

V

Syed Muhammad Asactd Balimi, 

Chief Drug Inspector {BS-19}, 
District D.LKhan.
Cell No. 0333-9J20525.

. ■

Copy la

1) PS tn Chief Secretary Kliybcr Pakhtunkhuja Peshamar.
2) PS 1.0 Secretary Esiciblishrnenl. Fakhtunkhiva Peshawar.

.
Syed Nhdx^i^iacv.^

Chief Drug Inspector {BS-19), 
pistrict D.J.Kfiaru 

Cell No. 0333-9120525.
i

erf xu»>( ;• ;
(ti \
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I

BEFORE THE HON'BLE HIGH COURT. PESHAWAR.

WRIT PETITION NO. 72023. • ^

1) S,M. Asaad Hallmi (Chief Drug Inspector BS-IQ) Chief Drug 
Inspector (BS-19) Dera Ismaii Khan.

2) Syed Welayat Shah (Chief Drug Inspector BS-19), currently 
posted as Chief Hospital Pharmacist Naseer Ullah Khan Babar 
Memorial Hospital Peshawar.

3) Muhammad Tayyab Abbas Chief Drug Inspector(BS“19) 
Ahjbotabacl.

A) Zia ul Haq Drug Inspector District Hangu.
5) Zia Ullah brgg Inspector (BS-17) District Bannu.
6) Dr. Safi Ullah Medical Officer (BS-17) District Mardan.
7) Dr. Zeeshan Medical Officer (BS-17) District Mardan.

PETITIONERS

VERSUS

The Chief Minister through Principal Secretary to 
Government Khyber Pakhtunkhwa, Chief Minister Secretariat, 
Peshawar. . ,
The Govt, of Khyber Pakhtunkhwa)' thrdugh the Chief 
Secretary/ Khyber Pakhtunkhwa, Peshawar.
The Secretary Establishment Government pf Khyber 
Pakhtunkhwa, Peshawar.

1-

2-

3-
! \

RESPONDENTS

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN. 1973 AS AMENDED UPTO DATE

R/SHEWI:TH;

ON FACTS:

Brief facts_qivinq rise to the present writ petition are
as under:

WP3218-2023 SM ASAAD HALIMI VS GOVT CF.pdf
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PESHAWAR H3;GH COURT, PESHAWAR. 

FORM OF ORDER SHEET

proceedings with Signature of Judge^i^ate of Order 
or Proceedin g

Order or other

32
W.P NO. 3218>P of2023.

20.12.2023 Mr. Noor Mohammad Khattak, 
advocate for petitioners.-

Present: -

Ms. Shehnaz Tariq, AAG : for 
respondents.

MOHAMMAD IBRAHIM KHAN. CJ,- Through

this petition under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973, S.M Asaad

Halimi, Chief Drug Inspector (BS-19) and 06 o&ers

seek the following relief:-

‘7/ is most humbly and respectfully

prayed before this honorable Court

that on acceptance of this writ petition,

L An appropriate writ may kindly

be issued to declare the first

impugned proviso notified vide 

dated 07.12.2017 while -

declaring Chief Secretary to be 

competent authority on behalf 

of Chief Minister, being

violative of Rule (2), sub rule

(1), clause (f) sub clause (i) pf \.:i

SI
P©*^awar High Cckih 
>^/^oshawaf

iiii
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the E&D Rules read with rule 4

of APT Rules, 1989, as

ineffective upon the rights of

withoutthe petitioners,

mandate of law, illegal,

unconstitutional,unlawful.

invalid.impracticable,

incompetent, void ab initio,

coram non judice and ultra

■■ 5vires in light of the judgjnents
i .

rendered in PLJ2011 TnC 57,

2017 PLC CS 250, 2017 SCMR

339 & 2016 PLC CS 287

respectively narrated under the

roof ofgrounds.

ii. Furthermore, an appropriate

writ may also be kindly issued

to declare the second impugned

proviso notified vide dated

16.02.2023, appended/added to

rule 6 after sub rule (1) while 

empowering the Administrative

Secretary regarding the '

suspension of a Government 

Servant instead of the relevant \



\
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3

competent authority, reported0-:

in 2004 SCm 158 & 2016

PLC CS 424 respectively read

*mth Section 16 of General

Clauses Act, 1897 as ineffectivei ■:

upon the rights of petitioners,

without mandate of law, illegal,

unconstitutional,unlawful,

invalid,impracticable,
\

incompetent, void ab initio,

'-coram non judice and ultra

vires

During the course; of arguments, learned

counsel for petitioners stated that petitioners have filed

im appeal dated 13.02.2022 before the appellate

authority i.e. Chief Minister, Khyber Pakhtuhkhwa,

however, same has not yet been decided. As such, he

requested tlial directions may be issued to the appellate

authority to decide the ibid ajspcal of petitioner within a

certain timeframe.

In view of above, while this petition is3.

disposed of, the appellate authority is directed to decide
\ the above referred appeal of the petitioners strictly in

accordance with law within a period of one month from 

receipt of copy of this order, by issuing a speaking

order. Thereafter, if tlie petitioners arc still aggrieved.

i •

eshawa*p

!
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liiey may approach proper forum for redressal of their

grievance.

/iimounced:
20.12.2023.

CHIEF JUSTICE

JUDGE■1-

L E CQP^fcertified T

Pcshaw 
Iho Q^iooi

D&C2Q53

U '^1-
""D

V-nU-1''

oi a;';i(u>

;
^ar—

X'

'x-^'K ; !
;

.t \s-.

Jlon ‘ble Mr. Justice Mohammad /bralum Khaii, CJ. 
Hon 'tie Afr. Justice Shakeel A hmad. J.

*D.B*ZioT

V

V
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>-V/ KI r ' CHARGE SHEET• '.'.V« '

I, Dr, Sliiahzad Khan Bangash, Chief Secretaiy, Khyber Pakhtunkhwa, 
as the Competent Authority do hereby charge you, Sycd Asaad Halmii Chief
Drug Inspector (BPS-19), cun-ehtly posted as Chief Drug Inspector, DI Khan, as 

V under;

.i;

V

That you, while posted Chief Drug Inspector (BPS-19) at District 
Kbhat, have committed the following act of omission/commission:-

as

I. inspections/visits of medical Stores/Distribution 

setups were shown conducted by you in your Monthly Progress Report 
(MPR) but despite such a poor performance, no record was found in 

supporter your inspections/visits.
II. As per record, no samples of drugs/mcdicines were talcen/drawn by you 

purpose of test analysis as per your Monthly Progress 

Report(s)/record examined which indicates that you had no performance 

while posted at Distt. Kohat
No mechanism of attendance or activity plan was available on record to 

substan'date your work/ performance.
Issuance of No Objection Certificates (NOCs) to a qualified person is 

required to be issued by the inspector after ascertaining that the 

registration of the applicant is not engaged in any medicine store of that 

district. No record was maintained but NOCs were issued by you for 

Ranting licenses in other districts.
V. It was noticed that no NOC either from Khyber Pakhtunkhwa Pharmacy 

Council or from concerned Districts was obtained by you before 

issuance:/renewal of Drug Sale License as per instruction of the 

Qovemment which resulted in the issuance of either fake or duplicate 

Drug Sale Licenses,.
VI, Handing over/taking over record was not present as reported by your 

successor. The data of cases under investigation or completed, Drug Sale 

Licenses., cases submitted to Provincial Quality Control Board (PQCB), 
NOCs, cases of Drug Court, FIRs data, Cases Property and documentary 

evidences were fotmd missing to carry out a full and comprehensive 

audit.
VII. During your tenure at Distt. Kohat you have not reported any seizure or 

confiscated any drug/medicine on Form-6 or Fonn-4, as required under 

the Drug Rules, 1982.
vm. Under t±Lc Drugs Act, 1976, Drug Inspectors have to convey seizure of

for the

III.

IV.

i



■

2. By reasons of the above you appear to be guil^ of “InefRciency, 
Mlsconiduct & Con-uption" under Rule-3 of the Khyber Pakhtunkhwa 

Government Servants (Efficiency and Discipline) Rules, 2011 and have 

rendered yourself liable to aJl or any of the penalties specified in RuIe-4 of the 
Rules ibid.

3. Vou are required to submit your written defense within ten (10) days and 

not more than 14 days of the receipt of this Charge Sheet to the Inquiry Officer - 
/ Inquiry Coro.mittee as the case may be.

4. Your written defense, if any, should reach the Inquiry Officer/ Committee 
within the specified period, (idling which, it shall be presumed that you h 
4&fea,S5:.4n put in and in that case ex-parte action shall be taken against you.

ave no
• M

P

5. Intimate whether you desire to be heard in person. • •

^ 6. A Statement of Allegalions is enclosed.

J

V

(Dr. Shanzai laa Baagasb)
Chi^ Secredaiy, 

Khyber Pakhtunkhwa.

I

;

r

i
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7^ DIliiCIPLlNAROS^JSS

Chief Sccretaiy. Khyber; 
of the opinion that Syed Aflaad 

ntlT ooated B8 chief PniS
; Hallntl. Chief Drug Inspector

inspector, D.l. Khan has rendered <.f pule-S
he has committed the followng Acts/ 0^' ciscipUne) Rules,

Civil Servants (ttiicicnuj

Cbaudhry*1. Hadeem Aslam
Pakhluiiithv/a, as the Competent Authority, am'i

. as-t

' of the Khyber Pakhtunkhwa
: 20n.

btatrMEHT op ATJeFrflATlOjiB
:i'

Medical Slores/Distribution setups were
(MPR) l^ut despite such aEighty (80) inspeclions/visils of

oonduetad in his Moamly P-ogmss Report
poor perfcmanca, CO record was (aund.n5upp

samples of dmgstmedioiaes ware taKen/dravm for

Ifest/analysis as per his I 
which indicates Uiat he had no pe 

c. Sio meohanlsm of af.eodaace or activipf plan was

Mt cecfddMu dMiA.

shov/nI
!

or record examinedB. No
f.'.onthly Progress Reportfs)

rfonnance while posted at DistLKohal

available on record to

,ubstanlla!ehi5WcWperf.=rTr.an=e^ ^ ^
of No Objection Ceru..caxs (NOC ) ^ .

certaining that the Registration
of that district No

D issuance
rijquired to be issued by the inspector after as 

pplicant is not engaged in any tnedidne slore 
issued for granting licenses in other■ .;.f the 3 

record was maintained but NOCs were

districts. PharmacyHOC eitf-.er from Khyber Pakhlunkhwa
obtained before issuance/renewal of

of the Government which resulted In

t. I' v/iis noticed lhal no
Council or from concerned Districts was 

. Dmg Sale License as per instructions
;:-,e issuance of either fake cr duplicate Drug Sale Ucenses.

record v/as not present as
■V %

reported by his 
uttder Invesligaliort or

f'. Handing over/taking over 
iuccessor/Onjg Inspector.

, completed. Omg Sate Licenses, cases
Control Board (PQCB). NOCS issued, cases

The data of cases
submitted la Provincial Qualib/’ 

of Drug Court. FlRs, Case

missifig to carry out a full andPropert/ arvd documentary evidences were

comprehensNe audiL

G, During his tenure ai 
i has conr,scaled arr/ drug/medicirie on

the Drug Rules. 1632.

/ '
I D'istt. Kohat. he has not reported ar\y seizure of drugs or 

Form-6 cr Form^. as required under

5t4>'
7^
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10713, Dfuo InspoclofB linvo loH. Un^iOi iho piovlnlona ol T)^o Diugfl Acl,
coiwoy soliuto ol tlio salzod olock o( diuos/niorilcInoB lo tho Compolont 
AulhotUy bul no such coirospondoncc/pornilftfllon wnn found In llio record

Uml could Indlcnto Iho qiinnllly of llio BoUnd olock.
I. No Modlcnl Sloma worn oliown sonlud In his lonuro nt District Kolmt.

J. No 8nniplo(G) wcro (nllod by tho Drug Tostlng Lnbofntofy (DTL) from July. 
201G to Juno, 21320 ns por his Monthly Progross Roport y/hicli Indlcntos his 
poor porfotmnncG nnd lonst Intoiost In dinwlnp drug snniplos from iniirkot lor

tho purposo of tost/nnniysis.
K, A rnndoni oxnnilnntlon of Drug Snlo Uconsos, Issued by him, shows gross 

SiToguinriilos Unit tnnlnniounf nmlprnclico on his pod, comniltlod duririo hjs 
^:nur6 ol Kohnl.

L, -No IrispocUon prolormn/cliockllsl tins boon found flllod by him which Is 
mondoiory for tho grrvrU and ronowni of DSL during Us Issuance mnhunlly.

M, StQlemonls of tho following olghteen (10) propriolors/ownors of drug stores 
nt district Kohrit have boon rocoivod wheroln they hnvo boon Issuod Drug 

. Sale Licenses by taking bribes;

I • ■ ^ «iwibiS»T «I>MC

V

i!
Name Of Modlcnl Storo issuod byAmount

Tnkon
Syod Asnnd Hnllmi,
Chief Drug inspoefor 
Kohnt

1 Hafii Surgical 150000

Molak Akbar Medical Sloro 150.000/»
80,000/-

WjQ.2
3 Basil Medical Sloro -do-

1 :Adll Medlcose4 130.000/ *do-
192,000/Abbos Medlcose5 -do- , :
200,000/Shahebn Eritorprises -do-6

Avub Medlcose 115,000/7 •do-
Rehman Medicines 50,000/-8 -do-
All Medicose 132,000/9 -do-
Life pharmlacy 110,000/ -do-10
FamllyPare Pharmacy 210,000/11 -do-

145,000/Abu‘Baker Medlcose -do-12.
60,000/-Abdul Aziz Medlcose -do-13

14 160,000 -do-Hamtian Enlerprises
jI’'-a:

100,000 -do-AmIrlMedIcose
14,000/. -do-Health Ways
1G0.D00 -do-Khari G Medlcose11-..

-do-150,000Slddlque Surgicalia
2,326,000/-Tolal Amount

I

N. The gross Irrogulorillos, obuso of power and mlsusd of authority, surfoceci 
;,i during rnridom checking at Iho olllco of CDl Kohnl. Is alnrmlng and a throat 
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PU20n Tr.C. (Services) 57 
[Punjab Service Tiibunal, LaliorcJ

Present: Justice (Rtd.) Mtiliommod Jehangir Arsliod, Chairman
GHULAM MUraAZA y/ATTOO-AppoIIant
versus

CAPITAL CITY POLICE OFFIClIiR, LAHORE and 2 baicr-Respondenls 

AppcalMo. 1242 of20IC,decided on 11.10.2010.

Punjab Employees; Efllcimcy, Discipline and Accountability Act, 2006-

—S. 2(1) & 5-Civil servant—Initiating of disciplinary proceedings—Awarded penalties on different dales— 
Jurisdiction of competent: authority—Question of—Whctlrcr SSP investigation was competent authority for initiating 
of disciplinary proccedhigs—Appeal was accepted purely on ground of lack of jurisdiction on part of SSP 
investigation, who being not appointing authority of civil servant as SI was neither competent authority nor had the 
jurisdiction to initiate disciplinary proceedings against the civil servants—Only appointing authority wos competent 
to Initiate such proceedir.gs which was in present case CCPO himself—Appeals were allowed. [P. 59] A
Mr. Salman Riaz Chaudhry, Advocate for Appellant

Mr. Hamnyun AWitar Sahi, Dy. Dh\l. Attorney Muhammad Salcem Chughtai. DSP/Legal 
Departmental representative for Respondents.

DatccFlxaring: U.I0.2Q10.

Judgment
Si:iceco:...non

>'

IGP, LoJrorc

questions of lew vizjuriisdiction of the competent authority to pass the impugned order is involved, 
therefpre nil Ihc.'u; appeals arc disposed of llirough this single order—

(i) Ghulam Murtxza Watloo Vs Capital Cit>- Police OfTicer, Lahore etc. (Service Appeal No. 1242/2010);

(ii) Ghulam Murtoza Waltoo Vs Capital City Police OfTicer, Lahore etc. (Service Appeal No. 1370/2010);

(iii) Ghulam Murtaza Wattoo Vs Capital City Police Officer, Lahore etc, (Service Appeal No. 1371/2010);

(iv) Ghulam Murtaza Wattoo Vs Capital City Police Officer. Lahore etc. (Service Appeal No. 1372/2010);

Ghulam Murtaza. Wattoo Vs Capital City Police Officer, Lahore etc. (Service Appeal No. 1373/2010);
(vi) ■ , I Ghulam Murtaza Wattoo Vs Capital City Police Officer, Laliore etc. (Service Appeal No. 1374/2010);

(vii) Ghulam Murtaza Wattoo '/s Capital City Police Officer, Laliore etc. (Service Appeal No. 1375/2010);

(viii) Gilulnm Murtiza Wattoo Capital City Police Officer, Lahore etc. (Service Appeal No. 1376/2010);

(i.O Glu-.lnm Murtazs Wattoo Vs Capital City Police Officer, Lahore etc. (Service Appeal No. 1377/2010);

(x) Gliulam Murt.-iza V.^altco Vs Capital City Police Officer, Lahore etc. (Service Appeal Mo. 1378/2010);,

(xi) : Ghui.nm Murtaza Wattoo V^s Capital City Police. Officer, Lahore etc. (Service Appeal Ho. 1379/2010).
2. Tli^ appellant ^vhi|G posted as Sub-Inspcctor on different Police Stations of Lahore was proceeded against 
dcpartmentally by Isenior Superintendent of Police, Investigation, Lahore namely Zulfiqar Hamced and was also 
awarded different penalties on different dates and the departmental appeals filed by the appellant were also 
dismissed by the Capital City Police Officer, Lahore. Hence these appeals.

j

(V)

:!
j: 3. The sole point requiring detenjiination in tliis case is whether for the purpose of Lahore City SSP Investigation 

was tile competent iiulhority for initiaticiii of disciplinary proceedings against the appellant in terms of Section 2(1) 
reod with Section 5 of the Punjab Employees Efficiency, Discipline and Accountability Act,,2006. The contention 
of th: appellant is Uiat ;is in the ca.sc of appellant/SI, CCPO, Lahore was the appointing authority, therefore in terms 
oflh: above noted provisions of Punjab Employees Efficiency, Discipline and Accountability Act, 2006, as well as 
NoLficrition issued by:lhc’ Chief Minister, Govt, of Punjab

ii
ii

on 16.11.2006 only tlie appointing authority being 
compstent c- hority could initiate disciplinary proceedings against the appellant; therefore the order passed by SSP 
luvesti^ctioi', Lahcic i.-nposing dilTcrcnt penalties on the appellant was without lawfiil outliority and of no legal 
cflect and as tlie basic order was \'oid, hence subsequent order of CCPO, Lahore In the capacity of departmental 
appellate auLlionly was also illegal, void and witliout jurisdiction as held by the apex Court in PLD 1958 SC 104 
and PLD 1590 1070.
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4. In view of the above nbted facis. Mr. Zulfiqoi- HameecJ, SSlHnvestigatlon Lahore was askcd;_lo submit report 
showing; his audiorily to tlie iitipiiisned order, however Mr. Zulfiqar Hamced, SSP Investigation failc^^^ 
submit any report toi this effect.
5, Without commenting upon the merits of the ease lcst.it could prejudice either of the parties ^is appeht-ts 
accepted purely on tiiQ ground of wont of jurisdiction on the part of Mr. Zulfiqar Hameed, &SP Investigation, 
Lahore who being not apjDointing authority of die appellant as SI was neither competent authonty nor had the 
jurisdiction to initiate disciplinary proceedings against the appellant Only the appointing authority was competent 
to initiate such proceedings which was in the present cose CCPO, Lahore himself.

•; •

•••7
I

6. Resuitontly all these appeals ore allowed, tlie impugned orders of the authorities below arp, set aside being 
without: lawful authority. However, Capital City Police Officer, Lahore if so advised enhi still initiate fresh 
proceedings against die appellant in accordance with law.

(R..A.) Appeals allowed.
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2017PLC(C.S.) 250f

I [Lahore High Court]

Before Shujaal AU Khan, J

Dr. MASOOD-UR-RAUF

Versus

UNIVERSITY OF THE PUNJAB through Vice-Chancellor, Lahore 

Writ Petition No.'S901 of 2010, decided on 2nd October, 2015.

(a) University of the Pajnjab ^i.ct (IX of 1973)—

__ Ss. 15(3) &■ ^13—Punjab University Employees (Efficiency and Discipline) Statutes, 1975, Paras. 12,
15 & 17—University employee—Probationer—Upsatisfactory performnnee—Tennination of 
Non-slatutory seivice rules—Show cause notice, issuance of—Regular inquiry—Efficacious remedy 
Petitioner-employee was appointed as Senior Medical Officer (Dental) in BS-18 in the University but 
during probation his service was dispensed with due to unsatisfactory performance—Contention of 
petitioner-employee was that Syndicate being the competent authority, no adverse order could be passed 
without its recommendation—Validity—Where nature of the rules governing terms and conditions of 
service of an employee were non-slatutory, constitutional petition against order of Authority was barred— 
Rules/regulations governing terms and conditions of service of the employee of University were non- 
statutory—Action taken by the autliority could not be considered as arbitrary, capricious or fanciful for 
exercise of constitutional jurisdiction in the present case—Authority which had power to appoint anybody 
enjoyed the power to proceed against an appointee under the relevant provisions of law—When services 
of probationer \yi:re tenninafed on the basis of poor performance then he was not entitled for any show 
cause nplicc—-No show cause notice was required to be issued prior to proceedings against the petitioner- 
employe j—Employee would acquire certain rights only after successful completion of probation period— 
Mol only remedy of appeal or review but that of revision had also been catered for an aggrieved employee 
of llic Universiry—WHien remedy of appeal, review or revision had been provided then no one could be 
allowed’l.o^^i^p^s the same simply for the reason that-same was not Kfficacious---Constitutionnl pctiiion 
being not maihliiinable was dismissed in circumstances;

service---

i

Anwar Hussain v. Agricultural Development Bank of Pakistan and others PLD 1984 SC 194; Dr. 
Ghulam MustaJ'a Chaudhaiy vi Dr, Muhammad Ashiq Khan Durrani, Vice Chancellor, B.Z University 
Multan and 2 others 2000 PLC (C.S.) 385; Islomia University, Bahawolpur through Vice Chancellor v. Dr. 
Muhammad Klian Malik PLD 1993 Lah. 141 and Pakistan Defence Officers’ Housing Authority and

ad 2013 SCMR 1707 ref.others V. Col. Syed Jawaid Ahn

• Masood Ahmed Bhatli and others v. Federation of Pakistan through Secretary M/0 Information 
Tcchfiplogy and Telecommunication and others 2012 SCMR 152; Riaz Hanif Rahi v. Saeed uz Zaman 
S'iddioiii jmd 4 others 2011 SCMR 948; Executive Council, AUama Iqbal Open University, Islamabad 
tlirouth Cl'.airruau and another v. M. Tufail Hashmi 2010 SCMR 1484; Ijaz Hussain Suleri v. The 
Registrar and another 1999' SCMR 2381; University of the Punjab Lahore and -Z;others v. Gh. Sardar A!i ^ 
1992 SCMR 1093; Muhanimad sjddique Javaid Chaudhary v. Govenunent of West Pakistan 1974 PLC ■ 
243; Engineer Majeed Aluncd Meraon v. Liaqat University of Medical and Health Sciences Jamshoro 
through Principal Executive and 3 otliers 2010 PLC (C.S.) 856; Muhaminad Iqbal Khan Niozi v. Lahore 
High Court, Laliore through,Registrar 2003 PLC (C.S.) 285; Miss Saima GardezI v. President, First 
Women Bank Ltd and 2 others 2007 PLC (C.S.) 1033; Ch. M:uhammad Hussain Naqshbondi v. 
Go/emment of the Punjab and others 2004 SCMR 44; Rehan Saeed Khan and others v. Federation of 
Pal istan and others 2001 PLC (C.S.) 1275; Ch. Muhammad Hussain Naqshbandi v. Government of the 
Puiijab.and other:; 2003 PLC (C.S.) 1421 and Mrs. Abida Perveen Chaimar v. High Court of Sindh 2011 
PLC (C.S',) 836 rel.

J'
1
i

1
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!
(b) Constitution of Pakistan—1
-—Art. 199- Ccmstitutional petition- Maintainability— Universi^employee-Non-statutoi 
rules—Scope—Where nature of the rules governing terms and conditions of service of aji 
;::,n.stamto'ry then conltitutional petition against an' order of Authority
petition was only maijainablc in tiie cases where no alternate remedy was provided to the aggne

Service
were

i
i person. :1

it

(c) Constltutioui of PaWstan—
-—Art. 199—Constitutional jurisdicU,on of High Court—Scope—High Court could determine the legality

or an administrative tribunal irrespective ot me tact
non-statutory if impugnedof on order passed by ,a government functionary 

whether rules governing terms imd conditions of civil servant were statutory or
order was patently illegal.•!

(a)GiV» service—

■ -^--Authority, which had power:to:appoim EiriybQdy enjoyed the power td proceed against ah appointee 
undehthc relevant provisions oiflawi’ ' ,

(c) Civil service—
__ Probationer—‘When services of any probationer were terminated on the basis of poor performance then
he was not entitled for any show cause notice.

Ch. Abdul Sattjir for Petitioner.

Malik Muhammad Awais IChalid for Respondents.

I

!

:I ORDERi
:1

SHUJAAT ALI KHAN, .1.™ Tlirough this petition under Article 199 of the Constitution ot 
Islamic, Republic of Pakistan, 1973/the peUtioner has assailed orders dated 1.6.09.2008 and 23.09.2010 
passed by the Vice Chancellor, University of the Punjab, Lahore (hereinafter to be referred as "V.C’').

T Shom-of unnecessary details, the petitioner was appointed as Senior Medical Officer (Dental) in 
ES-18"b:riirv.C. vide Office Order No.l8540-51/EsLlI dated 01.09.2006 issued by the Registrar. 
Iratially, he wiis on probation for hvo years. Later on, vide Office Order NQ.32316-22/Est.II dated 
16.09.2003, his probation period wels extended, for further two years w.e.f. 11.09.2008 as his performance 
waS: not up to Ihe mark and finally the competent Authority viz. Chancellor, l^ough order dated 
29.03.2010 dispensed v/ith seiyiccs of the petitioner on account of unsatisfactory performance. Aggrieved 
of the orders rcgp’ding exte:nSion of his period of probation as well termination of services, the 
petitioner has filed the instant p ctition.

ti aiti*

"I-

3. Learned counsel for the petitioner, while opening his arguments, submits that since the V.C, 
not the competent Authority n tlie matter of the petitioner as he was serving in BS-18, the orders 
impugned in tliis petition are i orain-non-judice; that as a matter of fact, the competent Authority in the 
matter of the petitioner was Syjndicate and without any recommendation by it, no adverse order could be 
passek against the petitionei-; ^ that the impugned orders being violative of universally acknowledged 
principle of audi-alteram-p^em is not susUiinable; that since the petitioner’s services were dispensed with 
on account of allegation of poor performance, Ihe same could not be done without following tlie

the part of the respondents is manifest from the fact
inducted as Senior Medical

I was
■i

■i

I
I

procedure of regular inquiry; dial the mala fide on 
that just after a day of termination of the petitioner, somebody else 
Officer (Dental) in place of' the ptetitioner. In support of his oral submissions learned counsel for tlie 
petitioner has refened to the cases of Anwar Hussain v. Agricultural Development Bank of Pakistan and 
others (PLD 1984 Supreme Court 194), Dr. Ghulara Mustafa Chaudhary v. Dr. Muhammad Ashiq Klmn

was

2l-Jul-23, n-.4l a:2of8
i

i •1 «
\0 V,

I '•



“/(fV'-

1990 P L C {C.S.) 232 

[Federal SeiTice Tribunal]

Before Salal.uddin Ghaudhri and Rasheed-ud-Din Arshad Members 

Mian IRSILVDUL HAQUE

versus
’■I:

GOVERNIMENT f)F PAFaST.\N through Secretary, Ministr,-
i'

of Housing and Works and 2 others 

Appeal No. 3:2(L) of 1986, decided on 5th March 

(a) Service Tribunals Act |;LXXI of 1973)-

, 1989.

(b) Civil Seirvants Act (LXXI of 1973)-..

;iont^a“dd^^ i^filinVSL'befefse^“e''Sal-Svlf'2v^t L'a^b ''

Tribunal had already expired when civil servrLlS. fro”^he h1 Co^r
representation does not enlarge time limfas^S 29 <ff the'1

(c) Civil Servants Act (LXXJ of 1973)-

—S. 25(2)—General ^Clauses Act fX of IRQVt q oi ai* *• ^
Ci;7;^e“ Aof also

i

;i

Central Board of Revenue v. Asad Ahmed Khan P L D 1960 S C 81 ref. 

(d) Civil service—

il •,

r-:-.

Appointmen1:-Promotion---Methbd of appointment includes appointment by pro 

(e) Civil Servants Act (LXX of 1973)-

--S: 25--Civil Secants (Appointment, Promotion and Transfer) Rules, 1973, R 3(2)-Service 
Tnlijmals Ac (L»C of 1973), S. 4.-Vires of R. 3(2) of Civil Servartts (Appointment.' Prmn^on 
and Transfer) Rules, 1973—Civil servant’s plea that as S. 25 of the Civil Servants Act, 1973 
empowered the President to make the Rules and that R. 3(2) of Civil Servants (Appointment’ 
Promotion and TiMsfer) Rules, 1973 which empowered the Ministry or Division concerned to 
lay down the method of appointment and the qualifications and other conditions applicable to a 
post, was ulna vjres tlie Act itself because an auUiority to whom power to make rules is 
delepted cannot firrther delegate the same, repelled- Held, although a delegated power cou,„ 
not be further deleg,ated, yet, where the rule was subject to exception that when the law itself

motion.lil
riJ

Hi
Hiis
■ii
:s!if
il

Id ^U
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hv I;

provided for further delegation, that delegation, if made, would be as valid as the delegation 
made by the law itself—Provision of R.3(2) of Civil Servants (Appointment, Promotion and 
Transfer) Rules was thus not ultra vires of S. 25 of Civil Servants Act, 1973.

Section 25 of the Civil Servants Act clearly provides that not only the President but also any 
person authorised by the President in this behalf, can make rules necessary or expedient for 
carrying out the jpurposes of the Act. Sub-rule (2) of rule 3, therefore, cannot be held to be ultra 
vires for having been made by an authority to whom the power h£is not been delegated. The 
power was delegated validly by the President to the Ministry and. Division concerned under the 
authority of section 25(1) of the Civil Servants Act, 1973, which cannot on any basis be 
challenged.

Ch. Khurshid Aiimed tor Appellant.
i

Ch. Mushtaq Maisood tor Respondent No. 2.

Hafiz Tariq Naseem and Aftab Matumood, D.R. for Respondents Nos. 1 and 3.

Date of hearing: 22nd, September, 1988.

JUDGIVIENT
SALAHUDDllN CHAUDHPI (MEMBER).~Under the Central Engineering Service Class-I 
Recruitment Rules published on the lath of August. 1951 the Central Engineering Service, 
Class-I comprised a number of superior posts as follows:-

(1) : Executive Engineer 
: ElectricsJ Engineer

(2) Administrative (Selection Posts)

(a) ■ Superintending Engineer

(b) . Chief Engineers.
««4>«

These rules were repealed by SRO-897(l)/84 of 11-10-1984 wherein under the heading 
Conditions for Promotion" the following Rule 3 was enacted:

II

"CONDITIONS FOR PROMOTION

3. Promotion to posts in column I below shall be made by selection from amongst the persons 
who hold the posts specified in column 2 on a regular basis and possess the experience 
prescribed in cbluitm 3:

Condition of EligibilityPersons EligibleName and Basic 
Pat Scale of tlie
post;

22 years service in BPS-17 and 
above or 17 years'service in BPS 18 
in case of direct recruits in BPS-18 
or 10 years service in BPS-19 in 
case of direct recruits in BPS-19 or 
5 years service in BPS-20 in case of 
direct recruits in BPS-20. 

Chief Engineer (BPS-20)1. Director General 
(BPS-21).

17 years service in BPS-17 and 
above or 12 years service in BPS-18 
in case of direct recruits in BPS-18 
or 5 years service in BPS 19 in case 
of direct recruits in BPS-19.

(1) Deputy Chief 
Engineer (BPS-19)

2. Chief Engmeer 
(BPS-20)

Superintending
(Civil) &

(2)
Engineer 
(Electrical/lVlechanical) 
(BPS-19)__________
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14 years service^ in BPS-17 and 
above or 9 years service in BPS 18 
in case of direct recruits in BPS-18.

Superint(;nding Engineer 
(Civil) & Electrical/ 
Mechanical) (BPS-19)

3. Deputy Cliief 
Engineer (BPS-19) 
plus special pay of
Rs.lOO p.m.______
4.Superintending 
Engineer 
(BPS49)
5. Superintencling 
Engineer (E/M) 
(BPSrl9)

12 years service in BPS-17 and
above or 7 years service in BPS 18 
in case_____________
12 years service in BPS-17 and
above or 7 years service in BPS 18 
in case of direct recruits in BPS-18.
5 years service in BPS-17 and
person initially appointed to BPS-17 
must have passed the prescribed
Departmental Exami nation.______
5 years service in BPS-17 and 
person initially appointed to BPS-17 
must have passed the prescribed 
Departmental Exami nation,______
3 years service in BP.S-16.

EngineerExecutive 
(Civil) (BPS-18)(Civil)

of direct recruits in BPS-18.
Executi\'e Engineer (E/M) 
(BPS-18)

ExecutiveAssistant 
Engineer (Civil) (BPS-17)

Executive
(Civil)

6.
Engineer
(BPS^IS)

Assistant Executive
Engineer (E/IvI) (BPiS-17)

Executive7.
(E/M)Engineer

(BPS-18)

(Civil)Sub-Engineer
(BPS-16)

Assistant 
Executive Engineer 
(Civil) (BPS-17)

8.

-Do-(E/M)Assistant Sub-Engineer 
Executive Engineer (BPS-16) 
(E/M)fBPS-17) ,________

9.

vires of theseThe appellant Mian Irshadul Haque, Executive Engineer (E/M) challenged the 
rules through a representation made bn 7-11-198.1 on the ground that the alteration in the rules 
had adversely affected his chances of promotion. Tliis representation was rejected on 20-3-1985. 
The Order of rejection was conveyed to the Superintending Engineer, Central Civil pircle, PWD, 
Lahore. This is in the following words:--.

"I have tlie honour to enclose a copy of Works Division letter No.F. 11 (294)65-Ell, dated 
; 4-3-1985 on the subject cited above and to state that the recruitment rules quite cle^

which provide separate cadres of Executive Engineer (Civil) and Executive Engineer 
(E/M) and their further line of promotion accordingly. He would, therefore, be considered 
for promotion to the post of Superintending Engineer (E/M) as and when a vacancy 

Officer may be informed accordingly. Moreover, the Works Division, 
Islamabad has also observed that endorsement of representation direct tp the Secretary, 
Establishment Division is contrary to the instructions contained in ^e Civil Servants 
(Appeal) Rules, 1977 and (is such the officer may be asked to explain his conduct as well.

This issues viath the approval.oftfie Director-General."

The appellant then filed a Writ Petition No. 3705/85 in the Lahore High Court in October, 1985, 
which was disposed of on 27-1-1986 obsemng that as the matter related to the terras and 
conditions of the ijervice of the appellant, tlie High Court could not entertain the petition in view 
of the bar placed by Article 212 of the Constitution of tire Islamic Republic of Pakistan. The 
Court further obsen^ed tliat the proper forum to obtain remedy was the Service Tribunal. The^ 
appellant tlien made a second representation on 31-1-1986 in which he challenged the vires ol 
SRO-897(l)/34, dated 11-10-1984 and also the promotion of Abdul Wahecd IGian, respondent 
No.. 2, who had in accordance with the aforesaid revised Rules, been promoted to tlie post of 
Superintending Engineer by notification dated 18-4-1985. The present appeal under section 4 of 
the Service Tribunals Act, 1973, was filed on 9-2-1986. The relief sought in the appeal is that 
Notification No.SRO-89'i[(l)/84, dated 11-10-19.84 which has changed the channel of promotion 
to the post of Suj3eiintending Engineer be declared to be mala fide, illegal and ultra vires and that 
the apoeilaiit be. promoted to the post bf^Superintending Engineer with effect from 18-4-1985, 

dateVfrbra Wliich respondent No. 2'was promoted. The appellant also claims semonty
aic'ordinaly. '

7 The exhaci5^iromT9’51 Rules and from the Nctificatiou dated 11-10-1984 as reproduced 
above, shew that the difference, in so .far as relevant lo the'instant ca.se, in effect was that 
whereas urder the 1951 Rules the promotions to the post of Superintending Engmeers could be

. •)

i

the

/
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could be considered. The appellant’s case is that by providing separate channels of promotion for 
the Civil andElectrical Engineers, the chances of promotion of the appellant have been adversely 
affected for the reason that the posts of Executive Engineers (Civil) are far in excess of toe posis 
of Executive Engineers (E/M) thus providing a larger scope of promotions; to toe Civil 
Engineers.
3 While the appeal was pending before toe Service Tribunal, toe appellant prayed Sfor deletion of 
toe name of the respondent No. 2 and also filed an amended appeal wherein the name of toe said 
respondent wais omitted. Respondent No. 2, however, opposed the amendment arid a Bench of 
this Tribunal, by a short order dated 21-4-1987, left open toe decision on the objection. We first 
propose to decide whether respondent No. 2 is or is not a necessary party. As already stated, m 
his. original appeal, the appellant had chiimed promotion with effect from 18-4-1985 which m 
effect is toe same 4ate from which toe respondent No. 2 was promoted. In other words, the 
appellant claims .promotion in place of respondent No. 2. Additionally if toe revised Rtoes of 
1984 are struck down as illegal, then the rights of respondent No. 2 would obviously be affected 
because he rnight not be foimd due for promotion with effect from 18-4-1985. The question 
longer remains for further orders because respondent No. 2 was allowed to contest the appeal 
throughout.

4. A preliminary objection has been raised by the respondents that the appeal is not within time. 
We have already observed that toe impugned notification was issued on 11-19-1984 and to 
contest it the appellant made a representation to toe department on 7-11-1984. This was rejected 
on 4-3-1985. The latest date by which toe appellant could come to the Tribunal was 3-4-1985. 
The appellant's stan.d. however, is that toe order of rejection was never received A by him. Even 
if it was so, then the appeal should have been filed within 120 days from 7-11-1984. The last 
date for filing; the appeal in this manner was 7-3-1985 which falls only four days after the date of 
rejection of toe departmental representation. The present appeal having been filed on 9-2-1986 is 
thus clearly baited by time.

ma

no

5. The learned counsel for the appellant, however, contends toat there is an application for 
condonation of delay under section 5 of the Limitation Act and besides that, the period spent in 
pursuing toe writ petition before the High Court is also to be excluded because, toe approach to 
that forum was made in good faith. It is pertinent to note that the wnt petition had been riled in 
October, 1985 when toe last date for filing the appeal before the Tribunal had already expired on 
7.3_j^§|^jjie^question of deducting toe period spent in pursuing toe remedy before the High 
Court, toercfore, does not arise. So far as the application for condonation of delay under section 
5, is conceraed, toe mainstay of toe appellant g is toat on 31-1-1986 he filed a fresh 
representation which was not replied to and immediately thereafter without losing any time, he 
came to the Tribunal on 9 2-1986. It has been held in so many cases by this Tribund and toe 
Supreme Court itself toat the filing of successive representations does not enlarge the time limit 
and that section 22 of toe Civil Servjints Act, 1973 envisages only one representation. That 
representation having been filed in October, 1985, the filing of fresh representation on 31-1-1986 
does not give toe appellant a fresh cause of action. In the circumstances, toerefore, the appeal is 
held to be hopelessly barred I by time and is liable to be dismissed as such.

6. Since .the question involved in this appeal is of some importance, we propose to decide the 
stand taken by the appellant on imerits ss well. As already stated, the appellant has contended that 
the change in the rules had adversely affected the chances.of his promotion, which were available 
to him on joining the service and, therefore, toe notification made in 1984 changing toe rules is 
ultra vires. This stand, in our view, is legally incorrect. In the case of Central Board of Revenue 
v. Asad Ahmed Khan P L D 1960 (SC) Dacca 81, it was clearly annunciated that the rules 
altering toe chances of promotion could be made by toe Government as by doing so no vested 
right of a pEirty is infringed.

7 It was then contended on behalf of toe appellant that section 25(2) of the Civil Servants Act, 
1973 saves all rules which are not inconsistent with the Act and that as such toe Rules of 1951 
■being in toe field, no deviation could be made there from. We find little; substance in the claim 
that the rules which have been saved under section 25(2) ibid cannot be altereft. In fact, the rules
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making poweir available linder the CivU Servants Act also envisages the amendinent or repeal of 
thb earlier i-ulies. Tliere being no legal guar^tee against the change in the existing rules, the 
apLellant cannot say that the rules of promotion cannot be altered. Such a stand would go counter 
to the provisions of section 21 of the General Clauses Act, 1897.

8. The next ai'gument advanced by the learned counsel was that sub-rule (2) of rule 3 of the Civil
Servants (Appointment, Promotion and Transfer) Rules. 1973 gives power to t^e Ministry or 
Division concerned to lay down the method of appointment and the qualifications and other 
conditions applicable to a post and that it does not empower the Ministry or Division to alter the 
rules of promotion or seniority. We do not think there is any substance in this contention either 
in^much as Ihe method of appointment, in our opinion, includes appointment by promotion. The 
Ministries ^d Divisions as such are competent to lay down qualifications and conditions not 
orily for initi«U appointment but also for appointment by promotion.. ;

9. It was also argued that notification of 11-10-1984 was issued without obtaimhg approval of 
the FPSC. It was brought to our notice that there was some correspondence amongst the Works 
Division, Eslablishment Division and tlie Federal Public Service Commission, y/e need not go 
into details of tliis, discussion because the notification itself in para, 9 shows that the same 
issued in consultation witli the Establishment Division and FPSC,

I

10. Lastly, it was contended that sub-rule (2) of rule 3 of the Civil Servants (Appointment, 
Promotion and Transfer) Rules, 1973 offends the rule against excessive delegation of legislative 
powers. The learned counsel submitted that section 25 of the Civil Servants Act, 1973 empowers 
the President to make the lules and that sub-rule (2) of rule 3 ibid which empowers the Ministry 
or Division concerned to lay down the method of appointment and the qualifications and other 
conditions aiDplicabie to a post is ultra wires the Act itself because an Authority to whom power 
to make rules is,delegated cannot further delegate it. No doubt a delegated power cannot be 
further delegated. Nevertheless this rule is subject to the exception that when the law itself 
provides for further delegation that delegation, if made, will be as valid as the delegation made 
by the law itself. Section 25 of the Civil Servants Act clearly provides that not only the President 
blit also any person authorised by the President in this behalf, can make rules necessary or 
expedient far carry ing out the purposes of the Act. Sub-rule (2) of rule 3 ibid, tlierefore, cannot 
be held to be ultra vires for having been made by an authority to whom the power has not been 
delegated. The power was delegated validly by the President to the Ministry and Division 
concerned under die authority of S. 25(1) of tlie Civil Servants Act, 1973, which cannot on any 
basis be challenged.

was

11. For tlie aforesaid resisons we find no substance in the argument that, the Notification 
No.-SRO-897(i)/84, dated 11-10-1984 is ultra vires of the provisions of the Civil Servants Act, 
1973, or any other law for the time being in force or for that matter the promotion of respondent 
No._^, ^bdiil Waheed Khan, under the author!^ of the said notification is bad iii law. The appeal 
is dismissed, as time -barred as well as on merits.tt

12. No order as to costs.

13. Parties to be irTormed accordingly.

A.A/510/Sr. F.

Appeal dismissed.

':v
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[Lahore High Court]
iBefore Syed Jamshcd Ali, J

MERAJ Dm BHATTI

versus

CHAIRMAN, PUNJAB BOARD OF TECHNICAL EDUCATION, LAHORE and 4 others

Writ Petition No.6163 of 2002, heard on 7th January, 2004.

(a) Punjab Civil Servants CEfficiency and Discipline) Rules, 1975—

—Jurisdiction—Competent authority—Delegation of powers—Delegatee s powep to further 
delegate such powers—Chairman Board of Technical Education had imposed major penalty on 
the petitioner for his wilful absenc:e from duty—Validity—Competent authority in relation to the 
petitioner wiis Secretary of the Board and not the Chairman—Petitioner was pumshed by 
incompetent autliority—Petitioner s submission to jurisdiction of an authority did not confer 
jurisdiction on the said authority if none was possessed by it—Order of removal fi:om service 
having not been passed by competent authority stood vitiated.

(b) Punjab Cilvil Servants (Efficiency and Discipline) Rules, 1975—

—Defect of jurisdiction—Curing the defect of jurisdiction—Original order having not been 
passed by competent authority stood vitiated—Order passed in appeal did not had the effect of 
curing the defect of jurisdiction.

(c) Punjab Civil Servants (Efiiciiency and Discipline) Rules, 1975—

—Delegation of power—Limitation—A delegatee cannot further delegate his powers.

Zafar Abbas Mashadi Syed for petitioner.
M-atr,.!.

Sh. Shahid Waheed for Respondents.-

Date of hearing: 7th January, 2004.
a;

JUDGMEN7

The petitioner, was employed in the Board of Technical Education Lahore, as Junior 
Clerk (BS-5). He was proceeded against under the Punjab Civil Servants (Efficiency and 
Discipline) Rules, 1975, (adopted by the said Board) on the charge of wilful absence from duty 
fer tile period from 8-10-lS|98 to 6-12-1998 and was removed from service vide order dated 14- 
9-1999 of the Cliairman of the said Board. The petitioner approached this Court in W.P.
No.21208-99 to assail the said order. Meanwhile, the appeal filed by the petitioner against the 
said order was decided vide order dated 4-2-2000. Accordingly,,W.P. No.2L208-1^99 
withdrawn with permission to file a fresh petition to assail the original as well as uie appellate 
order. These have been assailed in the present petition.
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2. The learned counsel for the petitioner submits that in accordance with Delegation of 
Powers under the (E&D) Rules duly approved by the Board in the meeting held'on 29-6-1998 
and by the Controlling Authority vide letter dated 19-8-1998, die competent authority to impose 
major punishment on the petitioner, was tlie Secretary of the Board while the Chairman was the 
appellate authority. He submjts that the basic order having been passed by an incompetent 
authority, even the order p^sed in appeal will not cure the defect of jurisdiction. And, both the 
ordirs stands vitiated. < .

3. The learned counsel for the respondent-Board has, however, defended the impugned 
orders. He submits that for officials in Grade 5 to 15, the Chairman of the Board was the 
competent autliority, according to Regulation No.3 of Chapter III, of the Regulations of the 
Board which was nei ther amendelj nor the Chairman was deprived of the powe^ of the 
competent audiority in relation to the petitioner by virtue of the delegation of powers being relied 
upon. He next sulimits that petitioner did not raise any objection before the Chairman to proceed 
against the petitioner and, therefore, he is estopped to raise it before this Court on the principle of 
aquisence. He next maintains that the delegator could lawfidly exercise tire powers of the 
delegatee. Reliance was placed on Tanvir Ahmed Khan v. Deputy Commissioner, Islamabad 
(1992 MLD 2M6), Haji Muhammad Ismail and another v. Govt, of the Punjab through 
Secretary, Local Go^^i:, and Rural Development and 13 others (1987 MLD 2157) and Punjab 
Road Transport Board and another v. Punjab Service Tribunal and 3 others (1982 SCMR 76).

4. The submissions made by the learned counsel for the parties have been considered. 
Regulation No.3 of Chapter III being relied upon was issued in 1981 as mentioned in para. 12 of 
the report and parawise comments submitted on behalf of the Board. The delegation of powers 
being relied upon by the learned counsel for the petitioner was approved by the Bo^d on 29-6- 
1998 and by tiie conlrolling authority on 19-8-1998. The proceedings were initiated against the 
petitioner on 3-6-1999 when, a show-cause notice and statement of ^legations were served on the 
petitioner. On the said date, the delegation of powers under the E&D Rules had already been 
enforced, according to which the competent authority in relation to the petitioner was the 
Secretary of tlie Board and not the Chairman. The specific delegation of powers under the (E&D) 
Rules being later in point of time has the effect of overriding Regulation No.3 of Chapter III. As 
far ^ the next contention of the learned counsel for the respondents is concerned, it has no merit. 
The submission to the jurisdiction of an authority does not conferjurisdiction on the said 
authority if none is possessed by it. The question of jurisdiction is otherwise is a pure question of 
law going to tlie root of the matter and can be raised at any stage of the proceedings. As far as the 
next contention is concerned, it has no merit either. It is not a case in which the delegator has 
exercised the autliority of the delegatee because the Chairman of the Board, as one of the 
functionaries of the Board is himself the delegatee, the delegator being the Board itself who had 
delegated powers under the E&E) Rules to various functionaries of the Boardlmcliiding the 
Chmrman. Therefore, I do not think it necessary to examine the judgments cited by the learned 
counsel for the respondents.

5. For what has been stated above, the impugned order of removal from service not having 
been passed by the competent autlhority stands vitiated and even the order passed in appeal does 
not have the effect of curing the defect of jurisdiction. Accordingly, this writ petition is allowed. 
The impif^edTemoval order dated 14-9-1999 and the appellate order dated 4-2-2000 are 
declared as without lawful authority and of no legal effect, and the petitioner is directed to be 
reinstated in service; The intervening period shall be treated as the kind of leave due to the 
petitioner. It is clarified that the competent departmental authority shall be free to take fresh 
proceedings against the petitioner in accordance with law. No order as to costs.

Petition allowed.H.B.T./M-427/L
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[Lahore High Court]

Before Mian Saqib Nisar, Iqbal Hameed-ur-Rahman and Umar Ata Bandial, JJ

MUHAMMAD' SALEEM and 12 others

Versus

SECRkxARY PROSECUTION, GOVERNMENT OF PUNJAB, LAHORE and another 

Writ Petition No.9394 of 2008, decided on 4th December, 2009.

Criminal Prosecution Service (Constitution, Functions and Powers) Act (III

--"Preamble Object £ind purpose of Punjab Criminal Prosecution Service rfCdnstitution 
Functions and Powers) Act, 2006. I

If 2006) Criminal Prosecution Service (Constitution, Functioias and Powers) Act (HI

7n^‘occurring in S.2(j), Punjab Criminal Prosecution Service 
(Constitution, Functions and Powers) Act, 2006
Regulations under the Act 

of^2006j^*^ Criminal Prosecution Service (Constitution, Functions and Powers) Act (III

Pj

means as prescribed by Rules and

™-S. 8(3)(4)--Constitution of Pakistan (1973), Art. 199-Constitutional petition- 
Dispensing with services of District Public Prosecutors etc.—Allegation of political 
Victimization etc., by present Provincial Government—In the present case 'Selection 
w constituted (prior to the present government) pursuant to the order, dated
11-12--006 passed in Writ Petition 8456 of 2006; interviews commenced from 12-4-^007 
^d the process was completed by 12-4-2008 and by this time, the present regime had not 
taken over; anybody, who participated as a stranger (not member of the Committee 
constituted) m the interviewing process, was not during the time of the present government 
raAer pnor thereto, neither there were any allegations in the maiil writ petition to which 
reference could be made nor (there) was any material on the record on account of which it 
could be judicially concluded if the Selection Committee was influenced and the interviews 
and the result had been manipulated by the present government, present government rather 
had simply acted on the result,^ which had been declared by the Selection Committee— 
Held, impugned action (dispensing with services) was neither the result of any mala fide 
pohtmal victimization, dishonesty of purpose on behalf of the present Government (of the 
Province; of Punjab) nor it was tainted with any ulterior motive/object to ille^allf displace 
the functionanes Ipetitioners) Eind/or to appointment at their place their persons—Such 
ailegations-wsrS-TiOthing except rhetoric, loud, bald, baseless and unsubstantiated.

Cnmmal Prosecution Sei-vice (Constitution, Functions and Powers) Act (III of

Rul« * 20-Punjab Criminal Prosecution Service (Conditions of Service)
Rules, 2007—Recruitment Policy/Contract Policy, 2004—Punjab Civil Servants 
(Appointment and Conditions of Seirvice) Rules, 1974—Constitution of Pakistan (1973) 
Art.ly9--^Constilutionai petition—Maxim: res ipsa loguitur—Appointments and 
dispensing with se-iwices of District Public Prosecutors etc. and those retained in service— 
Nature---Appointment of said officials was subject to Rules and Regulatioris as mentioned 
in S.2G) of Punjab Prosecution Service (Constitution, Functions and Powers) Act, 2006, 
which Rules/Regulations had not been fr^ed till 27-7-2007 admittedly not when the 
advertisements were published on 12-7-20(j6 and 15-8-2006 and even when^coiisidcrable 
number of appointments of said functionaries had already been made—Advertisements had
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stated that appointments shall be on the contract basis and under the caption of "terms and 
conditions" it was provided that "all the recruitments will be made according to the 
Recruitment Policy/Contract Policy, 2004"—Appointments made under the Recruitment 
Policy/Gontract Policy, 2004 could not be made to the posts of BS-11 and above without 
interview whereas all i;he posts in question were above the said scale—Interview could 
only be conducted by a;-Selection Committee meant for the purpose; if the selection was to 
be made at the Provincial level, by a Conunittee comprising of, where appointing authority 
was Chief Minister, the'Administrative Secretary concerned being the Chairman, while two 
officers of the Department tpibe nominated by the Administrative Department with the 
approval of Minister. Incharge and one officer of S&GAD to be nominated by the 
Regulations Wing—Before making the appointment of said functionaries no interview was 
ever conducted by any Committee of any sort, though such a Committee was claimed by 
the Government/Prosecutibn Department to have been formed—Recruitment 
Policy/Contract Policy, 2004 had fukher prescribed that though appointment oh contract 
basis was excluded from the purview of the Provincial Public Service Commission, 
however, the department should preferably adopt the channel of Public Service 
Commission for "contract appointments" against posts, which otherwise fell within the 
purview of Public Service Commission by seeking relaxation of relevant rule from Chief 
Minister; besides, under the Policy, a Contract Appointment Regulation Committee had 
been constituted—-Said process was also not followed qua the appointments in the present 
case—Validityj—Held, in the light of the judgment of the High Court (Lahore) passed in 
'Writ Petition No.8456 of 2006, to hold their appointments as regular shall be n feign, a 
farce and a sham—Said appointments were nothing more but a stopgap, pro tempore, 
standby, interim, ephemeral and a transitory arrangement, which were meant for the 
moment, and for the time being, av/aiting the appointments on the regular basis or if and 
when permissible (especially after tiie promulgation of Rules) on account of the "contract"- 
—Appointments v/ere subject to the fundamental, imperative and a condition sine qua non 
i.e. "that the appointment will be subject to review/confirmation by Selection Committee 
constituted for the purpose" ajid all the appointees shall only be eligible for the "contract 
employment" once they cross the threshold of the review/confirmation by the Selection 
Committee—Committee constituted pursuant to the judgment of High Court, which was 
accepted by all the stakeholders shall be deemed to be the one formed under the noted 
condition and therefore, all those who had passed through the test of the Committee may be 
retained by the Government in the service only as the "contractual employees", -whereas 
who failed to qusdify tlieir services could be dispensed with—All those who had failed to 
pass the intervievi^, notwithstanding any recommendee of Public Service Commission shall 
have to go, as having been removed, instead of termination, which expression in the facts 
of the present case, was not apt to use—Some of the appointments had been made even 
before any advertisement was issued to initiate the process of recruitment, not only that there 
was no reference in the various summaries sent to the Chief Minister for the appbintment of 
the petitioners/retainees specifying their qualifications, those summaries were not shown to 
accompany even the applications of the candidates, their profile or Curriculum Vitae (CV) 
from which the competent authority could evaluate, assess and determine their caliber for 
handling such an important office, all seemed to be either conspicuously missing or not 
established to have been looked into for the purpose of due application of mind of the . 
competent authority, yet the appointments had been made—High Court expressed its sheer 
disappointment and felt perturbed at the way very important offices connected with the 
judicial system of the countr)' had been filled, and observed that such significant State 
assignments surely were not a bounty, alms or a charity from the people in authority, rather 
should be ayv^cled to those who were deseiwing and behaved to the office arid in the present 
cases, all this had been done in vain and on this account maxirn res ipsa loguitur (the thing 
speaks for itself) was duly attracted to the matter—Held further that constitutional petitions, 
which pertained to all those petitioners who were interviewed by the original Committee of 
four members and had failed were dismissed; those regarding the candidates/petitioners who 
were interviewed by three members of the original Committee and had failed excluding the 
numbers of the "stianger" were also dismissed—Constitutional petitions relating to the 
petitioners/candidates^ who had been interviewed by the Committee in which either two 
original members o^pne original member participated, those were allowed with the direction 
to the authorities tk constitute a fresh Committee, hold interview and to decide tlieir cases, 
this shall also be applicable to all the persons who had been retained on account of the 
interview conducted by a Conunittee comprising of either two original members or one, 
those could also be reassessed and their cases be decided accordingly—Retainees who on

. .i
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account of the data provided by the prosecution department had failed due to the exclusion of 
the marks granted,to them by the ’stranger', the department shall treat such persons retainees 
as "fail"—All the Additional Prosecutors-General and Deputy Prosecutors-General 
mentioned in S.8(i) of tlie Punjab Criminal Prosecution Service (Constitution, Functions and 
Powers) Act, 2006 shtdl also be subjected to interview by the newly constituted Committee- 
-Reasons detailed.

(e) Punjab Criminal Prosecution Service (Constitution Functions and Powers) Act (HI 
of 2006)—

-—Ss. 8 & 16—Appointmeuts-f-Tenns and conditions of service—Delegation of authority— 
Scope and principles-Maxim delegatus non potest delegare; delegated authority cannot be 
redelegated—Applicability—Scope.

There Ere three kinds of the autliorities, which, can be delegated/sub-delegated under the law: 
Firstly: Relating to the 'agencies regulated under the law of Contract/Agency, if the principal 
has expressly conferred upon his agent for further delegation of power/authority that can 
only be so delegated to the extent provided, otherwise not; in this behalf the legal principle 
about the sub-delegation by necessary implication on account of the specific nature of 
agency cannot be ruled out. Anyhow (subject to the above) a power of attorney should be 
strictly construed and applied. Secondly, the statutory authority, the rule, where the law 
requires an act to be-done/performed in a particular manner it should be so performed and 
not otherwise, and that what cannot be done directly cannot be done indirectly, can be 
attracted. If the express provision of law has conferred power for the exercise of an authority 
by a particular person or body, it should only be exercised strictly in accord thereto. And if 
there is no provision for the delegation/sub-delegation in the law, under no rule or principle 
of law, such power could be exercised by any other person/body, on the basis of delegation 
by whom, such power is exercisable under the law. Thirdly, the administrative authority, 
which is not only akin to the above two, ratlier embeds the trails of both the categories. In the 
matter pertaining to st^tutory/administrative authority, there is a judicial consensus and a 
bias against the permissibility of the delegation of power, which is reflected-in the maxim 
delegatus non potest delegare.. The central question for the delegation/sub-dele'gation has 
always been (in cases of statutory and administrative powers) what was/is the intention of the 
law, which tilts towards non-delegation until so lucidly permissible. In the present case, 
power to form the Selection Committee vested with the Chief Minister, who had originally 
appointed the four members committee for the purposes thereof. In the order of the Chief 
Minister, which was in the nature of the approval of the summary, no power had been 
delegated to the r'nembers of the committee who in fact shall be deemed to be the nominees 
of Chief Minister's administrative authority to further delegate their power to anybody. Such 
delegation could- nei^ier be clone collectively by the committee nor singularly by any 
member, may be the Prosecutor-General or the Secretary of the service. This could also not 
be so done in the garb of formulating any procedure for regulating the affairs or conducting 
the business of the Selection Committecj therefore, it was the originally constituted 
committee, which could only conduct the interview and none else. In this regard, the person 
.if any who participated in the proceedings of the committee was a 'stranger' arid, therefore, 
his evaluation/allocaticn. of marks could not be counted towards the selection process.

(f) Delegation of authority—

-—Kinds—Scope and principles—Maxim: delegatus non potest delegare—Applicability— 
Scope. ^

Farooq Amjad Mir, Dr. A. Basit, Dr. KJialid Ranjha, Tahir Mehmood Khokhar, Atir 
Mehmood, Muhammad Ahmad Qayyum, Muhammad Aslam Nagi, Irfan Malik, Khurram 
Khan, Ahmad Av/ais and Fahad Ahmad Siddiqui for Petitioners.

Mr. A.K. Dogar for the candidates, who passed the interview and retained by the Prosecution 
Department.

Kh. Haris Ahmad, Ahmad Rauf, Muhammad Raza Qureshi, Saad Rasul, Syed'Zahid Hussain 
Bokhaii, Prosecutor-General, Shaigan Shareef, Secretary to Government of Punjab, 
Prosecution Department, Lahore, Rana Maqbool Ahmad Khan, Secretary to Government of
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, Punjab, Prosecution Department, LiihoWfiiiii'jsbtie^'qiSeer Moussavi, Director

Prosecution Department, Laiiore for Respohdcnls. ' ‘ y I Cn]

Dates pf hearing: 16tii. 21st, 22nd, 27tlt. 2Sav. 29th. 30th April, 4th, 6tli;'7th, 26Ui May, 23rd 
June, 7tli July, 29th September, 1st 22nd, 26th, 2Sth, 30th October and 3rd Noycniber, 2009.

JUDGMENT

MIAN SAQIB raSAR, J.-- In the system meant for the dispensation of Justice ^qua field of 
criminal law, the prosecution department lindoubtedly has a pivotal, significant and a crucial 
role to play; earlier, the said depjp-tincnt was part of the police service/ establishment and 
Prosecutor Sub-Inspectors (PSI) used to appear before tlie courts iipto llie sessions level in 
the^ police unifarm, having no independence and impartiality; this was considered 
unbecoming to the office; thereafter, from amongst the lawyers the slots were itiied by the 
government for various courts on the contract basis, yet on account of innumerable vices 
about the procedure of selection, efficiency, integrity and independence,.an-acute need was 
felt thM a permapent.prosecution service be established which should conform, to. the status, 
function and role of the office in the said system. Thus, in order to ensure the prosecutorial 
mdepdndence for better organizatiijn in the field, the Punjab Criminal Prosecution Seiv-ice 
(Constitution, Functions arid Powers:) Act, 2006 (Act III of 2006) (hereinafter referred lo as 
the Act, 2006 ) was enforced on 8-4-2006: the object and the puipose of the service is 

conspicuously spelt out from the preamble of the Act, 2006, which reads:—

Wliereas it is expedient to establish an independent, effective and efficient service for 
prosecution of criminal cases, to ensure prosecutorial independence, for better coordination 
in the criminal Justice system of the Province and matters incidental' thereto."

2 It may be pertinent to mention here that including the Prosecutor-General there ai^e various 
slots/posts envisaged by the Act. 2006 and sections 8(3)(4) of the Act, 2006 provide:-

"8. Appointments . — (I)..

(2)

0 All the appointments, except that of the Prosecutor-General, to various posts in' the 
Service, shall be made through initial recruitment in the manner as mav he prescribed: 
(underlined for the emphasis)

Provided that at least fifty pe:i- cent appointments on the posts of Additional PrOsecutor- 
General and Deputy Prosecutor-General shall be made tlirough promotion.

* r T^- • TN i-------------- on regular basis (underlined for the emphasis) to the
posts of District Public Prosecutor, Deputy District Public Prosecutor, Assistant District 
Prosecutor, Additional Prosecutor-General and Deputy Prosecutor-General 
recommendation of the Punjab Public Service Commission:

Section 2(j) of the Act, .2006 defines the word "prescribed" which 'B means, prescribed by 
rules or regulations made under the Act.

! '•
3. In order to fill up certain posts, mentioned above, on temporary contractual basis, two 
public advertisements were got published by the Prosecution Department in the newspapers

15-8.^2006, apd under the head 'terms and conditions', it was mentioned 
mat All the recruitments , will be made according to the Recruitment Policy/Contract 
Appointment Policy, 2004. Pursuant to the above, the petitioners (who are mostly the District 
Public Prosecutors, Deputy District Public Prosecutors 
Prosecutor^^ claim to have applied and appointed.

4. During the course of the above, on 26-7-2006, a Writ Petition No.8456 of 2006 was filed 
by Nfr. Mushtaq Ahmad Mohal, Advocate challenging the aforesaid advertisements and the 
appointments being made pursuant thereto, mainly on the ground that the provisions of the 
Act, 200$ do not permit those on the basis of contract; the said writ petition came up for

•■'a

(4) No direct recruitment Hp made

except on the

and Assistant District Public
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vague and indefinite allegations nor should the person alJegi]%-;55^K: , 13 The petitions are allowed in the above terms.
rftaia 'fide hs alibwed a roving enquiry., into the files . ImpugnedK^otices.StruckDown as Being

^^■govenmiecl -fpr; the puiroses of fishing out fome kind of a' UnlayvJul/Wrii Petitio^^^^^^
^}i| case", in Wagirzarffl v. Chie/ of Air Staff.-Pahstan Air Forq^^

[3?S^CMR 1579]: it was observed that merely upon 
allegations no. roving inquiiy .can* take place. It .is, tHerefare^ ^ 
obvious that an inquiry under section 37(1) cannot be inidatfc^S ' 
on the basis of vague and indefiniteallegabons hbr on the hasi5;.;f|» ■

' of insufficiunr informatiori ■ or in absence of 'prima 
evidence; The impugned notices deflpitely do.not cpairoiit 

-petitioner with, the- suffidem facts or-prima/adfi evidec^^^
„ , requM to initiate an inquiiy under section 37 of die Act

' ' ' ■

t'

/

20i6UC59r . . -
: Before. Athar Minalldh, J. (Islamabad) . .

\V.P. No. 505/2015 alongwith other .seven,W.Ps; accepted on 
' \ ; ■29.4.2016.";;, '■

OIU AND GAS DEVELOPMHNT COMPANY LlhllTED • '
/ THROUGII MR. MUHAMMAD AZIZ, MANAGER .

■(PRICING)-r~Petitioner , - -
versus ,

• ^ ^ ... ‘the FEDERAL board OF REVENUE THROUGH ITS - .
. . For-what to been discussedthe CHAIRMAN & 2 GTHERS-Respoederits ' ■■
notices are declared as not having been issued under secco .^;^^ ‘ a . ’
37{1) dr (2) of the Act Of 2010. H6wever,;^e notices Sales Tax^ct. 1990-.
treated as fbrrding die basis of iioifductrag stu^ i,;; , :Ss. 30, H.; Power to. issue show^:ause notices .under •
section.37 of'the Act of 2010. In'case, the Commission, shg;®;®. H delegated by Federal-Board of Revenue to.Cdiiiinissioner 
conatidingthe study, is of the opinion tha there are suffisiS®^^, upland Revenue Cannot-he tirrther delegated .by him to Inland 

feds add the complaint is :substantiated by, prima Revenue Officer as the law is settled that_ delegate cannot
evidence-alleging contravention'of fee prov'isiorismfChaptery:^:.hmher delegate. Show-cause notices issueh-by,Inland Revenue. , 
of fee Act of 2010 fe'en it may issue notices to fee petitio!'S'’i';,'f '; in exercise 'of power illegaHy delegated to him by
.regarding the initiation of an inquiry and fee sufficient fact. »~t!mj-.ussioKL, inland Revenue wo-jlJ be wifeout
“irima/arm" evidence on the ba.sis of.which an opinicnRighCourtslrikisigdown.suchwifeoutjurisdietionshaw 't .^.. 
bten-fonned-.shairalso be disclosed therein.. This by. exerdsing its Constitutional jurisdiction under Art.
shall not preclude the Commission to issue a notice providrf ’^9. High Court leaving it open to Commissioner Inland

. discloses sufficient facts orpri/«a.^cm evidence for initi“»'5f:m ’^‘^venue to issue fresh show-cause notices. under S. 11 in

:r .'•r
t '■^2

I : ■
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H
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> cause
•E 1

t^^treise of his power‘delegated-to him by Federal Board of' 
*^evenue under S. 30.

an inquiry. .y

m- (P. 605,608)
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Aiiiar MimiUah, J. (Labad)

xx'-wri L'nala^.^iibcJ (L 
O.CJ.O.L. Ltd. v. f-.H. R. 

Ath.kr 2, (I’ahadj

u'oift i;(;)i-^us -^0 I

(b) Ibid—

S. Jl. Ca.sa.s vvhcreprt>visjonsofS. 11(])(2)(3)(4} wo|2 
be atfracicd hitthlighted in para 9 of Ihc judgtiient. The cruc^^ij 
expres.sion.s wliicli di.stinquishes 5ub-sccti()n'> (3) a;id (4) 
sub-seclin;]?: (1) and (2) are “tax not ievied” or Lsliort leyS'-^^
Word “levy" 'j.sed'in tiic.se two exprc.ssioiLs e.xplaincd 
rcierenae to it.s definition in Black's lanv Dictionary
iid.tK,.,). l™m VusdcUinuon n i. <,bv,„us th:.t tD. '■ S, 30(3,. There ,s a u.snncla,:, between rhe evnre^.ont
assessment ard colleelmii of a tax would fall withm.the anihi'gM' ‘■fnr.ctioii.s’' anti “power" used In i.h c

ef “levy". As a corollary, .the quest,on whether the taxM can only be
been imposed, a.ssessed or cclllecicd by the registered pefsor;^ ' p„wer and ' I w ' laL"’'- ' 
would fall within the ambit of sub-.seclions (3) and (4) adi;^ ' ‘ t,f

^ therefore, an> allegation relating thereto will be adjudicilf^^'
f ' (P. 599,6[X).6()]:602.6I0.6'i]M

e. i)tncet,b of Inland Revenue 
jcribdictioii under sub

to exerci.se j|h {M'A er.s ..noi
•I?' (n{2)(3R4) of S. 11 ]{fsections

[. the olticer having been delegated 
y. .S .-[) e.aiino: lurther delegate such oflicei 

Pt'vimne Officer.

'vVe\ or
po'ACJS of the fvnntl itndiT

■' to ant'fujr

(V. 6[)5.> i

- (0 Ibid“- 1

0

vested with 
‘duficticn’’ 

para J5 of the jiidmnem with 
'Vfcrcncc to their dcfinitioo.s itrBlackhs Lasv Dicioa nv (Stli 
PJirioii).

(P. 606i

power”
‘ind exanuiied in

1

(c) . Ibld- 1.
o 7i<-i\/-v'/dx iM Delfgati
5. U{D(2;0).-Sliow-causc notices uientioning

on—

if is settled law ihatsub-section of S, i] would not become illegal as it is setll^' 

law that mentioning of a wrong provi.sion of law would 
affect the validity of the show-cause notice it.i;elf.

\a delegate cannot funhe: dele 
■arUes.s e.xpressly auriiorizeJ inider die

agate itj-'r
I

. ^-'nablc
- ‘f.u.bi ’ne

law. In order to 
powers and functions, theie(p. a delegate to delegate his

hv'U;

1 autfiority express or impiietp' VVlien 
to ti particular n'cr'-on, then

(<j) Interprelatirm i>f Shibifes— p(!W'cr i.b I_ ^'elegaied
ii is setiieu law that rcduiidaticy cannot be am>-‘\ercise 

file Legislature, I-,very word used in a statute inu^t be
^ ,licr2

that
the powers so delegated to him. He 

delegated to iiiiii.
caiiijui lurther.'■a? O'.'.UT 1

true meaning and tfie provisions should he ..............
in a harinonioii.s manner. It is not legal or proper apply 
provLsioi oj Jaw j;i isolation fVoiTi rp-j other ''lovisK-Ui ^h-^' 

sarplmsa^c oi leJuaJaiicy ctfnnot be aUrihuteii

(t' ■SI) cc
I >elegatj(m --

. » -i idea law mat»* *. a SL'itlOot V If... -

De .Simrl;’,.,

. I.
'I4i

b,.dj(ioij leferied
pow ei .s .hidiviai ihC’. low 

(H bC'S.ody,' m.
(c) SaJe.s TiLx Ael, 199U—

X. 30. Fcderai Hoard of Revcmic is empcivseu'd 
S 30 to dcleg.iic ii: pu'.'.er; under li)e ,\et lu cue

\»dre/fvhf,H\'-1

Nii(.ice.'''sf:(ov-;:

rait.se notice-
a

:ansc 'J 't:c-.- IS not ;.n 
uraie, Am 190 to cii.Ph-ime urOw

au'vc:,'e tirdci V.hne: L, vi;o;:
hjj
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would mU be coinpetent subject to exception when it suifers 

from w ant of jurisdiction

Conslitutimi of l‘ukistaii, 1973—

504-

The show cause- 
notices have been chailenped, i/uei uiia, oji die ground dn:i rhe’'S-i(?. 610}

%V'.;V officer who has issued the same is not '.ested with the powei 
juiisdiciion of adjudication under the Sales I'ax Act, 1991) 

(licieinafter referred to as the ‘Act of 1990*).

. •• v;-

(j) or

199. Writ juriscliction under .\rt. 199 exercised by
notices suifering lr'''rii 

(P. SiU^ail)
; i'AV

ATd/;/ Sikantiar, Jawnd t-hissun, Barrisitr Omer Azad 
Miilik, Abdul Shakii(?r Paracha. ftasech Shakoor 
Paracha for petitioners. '

. Eiibar Bil'M, S^terd Ahmed Hafiz Munawar !qbol
and Malik Wori.v X/if?Wiar'for respondents,

/ SDate of liearing: 18.4.2016. .

ji;dg\0:nt

A'MIAK MIN.'XLLAH. J.-Tlsrough rhi^ consolidated
shall decide the inshmt pefitiou alongwith the ,;y.| 

the Aiuiexure-A hereto,

Aft.
High Lourt to strike down show cause 

want of jurisdiction.
file le.irnc'J coutrsci ajipeatija; on iichalf of tiie 

petitioners have contended Uiat, the slmw cau.se notices have 
been issued by, trie fc.speciivc inland Revenite fliricbrs; the 
Inland Revenue Officers were not empoc\cred noi had the 
jurisdiction to issue a show cause norice lunlcr section 11 e'f 

'tile Act oi 1990; tlic show-caiu^e notices comairi allegations 
'which are not taivercd under .sub .section (I) or (2) of section 
II of the Act of 1990; the allegafiuns mentioned in the show- 
cause notices relate to non IcN'y or short !c\'y of sales ia.\ and,

■ theicfore, sub sections (3) and {4) would he attracted; section 
30 einprwcrs the Federal Board of Revenue {hercwaficr 
referred to ua the ‘B(i:iFd’) to appoint in relatniii to im aj 
person or ela.ss of person.s an Dtfirrt nf {ulaiid Kes-euue witii a 
•Htec-ific de>igiiatiaii. the ‘Otik.cr of lifaiid R;0'enrr' hv Ik,or

3

I

/»
■'fji

j
.9 Im

juilgriieiil, 1 

que.'^tiuiis of law and taels are invt'lveil

c:\,as coounn;!listed in
■

9'

wnid i;c facta, in briet, are that the petiliooer, lu
.stock public Uiiiib''*'

rip; of _
'f/i'a.

dr IS la.'t a speafic dcsigcatiou. under suction 31 die pt 
conferred (ur inch (Vpcer of liilafid Rc\eii> -i a-- the Hoard tnav 
■>y guncral oi sj rc: d 
ordy he e.xurci.sed irnder 
prrMiu tu.- hdaiid Revenue Officer 
iifipugaitai sIjuvv cause

iwors are
listed joint 
if r .ikrt.'.u il.e ma|o 

inter

pcriLwei No. rj05.'2C'lj, i.s a
viovermnev aeonipany.

rh.aic:; in tlie sau' coirgn'iiiy. The cairnpaii)' r..
Oi ^ e; •gu-c..p , J' .c_,i;;oi! (u

■•ectu::! 32

an
f :tjL Act of 1990, die

V>h(.. h.:

tJ 1
'J'ViM

»ij rft; i-vnloratiDn arid prctcluctinn ot <»n anu ga.-. 
oriici |>e;Utioneis . rc also juridical persons and, intei O.i ■ v.j^J 

■■xifloration and production oi pecroleuni
executed wdih

ISSUl j lIi',;

coiicf*- CLadd ul)! i.'iosiJe ati) 
uotifjear.ioii wljcicby he ha.s been eiupcwvcred to c.xutcwe tin-etipaguti m tl»e

products under various ecncessioii agjceme.ntr. 
die Guvcnuiient of Pakistan d he petitioners have assa

the Inland Reveo-^-

pirwers of an Officer bilarni Revciiiie under .sectjoti ] ] nf [Cm 
Aci t.i| J990, the .'■how- cau^c notices are. thercfcrc. wicjiaut 
J iri.-.dieiian anu viud

rlcd

show-cause r.Jtices nssued by
the drsicnafiun nieiirau.cd in the sho'-

i.respective 
Piricr Mowr.ei
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[Federal and Provincial]
Laws with Ahicnclmcnls

\
1

and Uptodf^ff^ Cn<:ci (I

Legislationo
The Genepl Clauses Act, 1897.

♦> The Baluchistan General Clauses Act
The Punjab General Clauses Act, 1956.

1956. ;
Act, 1956.

f*
j

1956i;
1i

The Sindh General Clauses Act }

❖ The KPK General Clauses
!

Efforts made by
Muhammad Khurram

LLB..MCS
Munir Ahiunci Mughol

I i-

S/o Mr. Justice (r) D r.

Special thanks to

■ Muhammad Ilnmmad
[Wuhammnd Ini^vnd Munir, 

Acivacaies> High Court
ir Ahmad Mugitol
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!
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Sons of Mr. Justice (r) Dr. Munii:: •
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15„ Ptnvcr lo appoint to include powcr l^poinl ex oFlicio^^

sS^lliilsssi
[M.noniy X le• ^ (PLD-20 17-Sc

appoint to include power to appoint ex

;

i 'Aci

: : ■>

of

\ \>231 / /

power to
ofiicio. Up .1 i(-tl or Regulation, a power to
Where, by any [Centra J p^g(-ute any function is 
appoint any person to fill any off ce _ provided, any

feme, then, nnlees it ts ot
,„eh appointment, , of office.

, this Act, may be made either by name or oy

15

[Case-Law Study}
dismiss.or remove from service etc.

a- a Civil lea.e w„ .p.eiMy “WeS? 'i,

■ : immaterial whether it was retire compulsorily or reduce
competent to principles. A./ii/imamnd JejM Khon N,az, r
in rank or suspend a Civil Juob-

■ "XofnHc /nciude power to suspend

;"’1Cent.aiActlo«^^^^^^^

“LhSrXt the X^jiavnas n^t hems)

m,"“i4l“.yriLeteiaecf,hatpowet,

I \

*:• Power to

I

16.
'i

fi
li

i

ii
' Subs, by A.O., 1937. for ".Ad °( *c G.G. in C",
^ Siibs.bv A.O., 1937, fori'Act of IhdG.. ,gps (18 of 1933), s
2 Ins. by [he ItepcolmE and Amending Acl, 19-b I

Subs., ibid., for " by If-
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. 2- and Sch. _!•

d

4;
1

: 1 CamScannf

:

I
I
iii

!
= 1

to-'S

ftl. b



1:
\r

3m

The V/.P. (KPK) General Clausca Act, 1956 i
i463 _

In Ml [Provincial] Acts, unless there is anything repugnant in the 
subject or context;—
(I) - words irnporling the masculine gender shall be taken to 

include female; and
words m the singular shall include the plural, and vice

I

(2) c

versa.
i: i

i'

POWERS AND FUNCTIONARIES
Ppwer conferrod to be exercisable from time to 

tlme^—
Where, by or under any ^[Provincial] Act, any power is conferred 
upon any authority, then that power may be exercised by such , 
authority, from time to time or as occasion requires.
Power to appoint to include power to appoint 

ex-officio.—
Where by any ^[Provincial] Act, any power to appoint any person 
■to fill any office or execute any function is conferred, then, unless 
:il is otherwise expre;5sly provided, any such appointment may be 

, rnaclc either by narne or by virtue of office.
Power to appoint ifo include power to suspend 

or dismiss.—
Where, by any ‘^[Provincial] Act, a power to make any appointment 
is confcTTed, then, unless different intention appears, the authority 
having for the lime being pov/er to make the appointment shall 
also have power to suspend or,dismiss any person appointed . 
whether by itself or any other authority in exerciseof that power. ■ ■

16. Substitution of functionaries.—
■ In any '[Provincial] Act, it shall be sufficient, for the purpose of 
. indicating the application of a law to every person or number ot 

persons for the limb being executing the functions of an office, to 
: mention the official title of the officer at present executing the 

functions, or that of the officer by whom the functions are

1

13.

14.

f

)
15.

i

■

i
!
1

:
i.

, 1975.1 Subs bybytheKPK(l[JWFP) AdapliiHonofUwsOrder
by by the KPK (l>nVH-') AdaptaHon of Laws Order, 1975.

3 Sutis by by the KPK (IWFT-) Adaptation of Laws Order, 1975.
4 Subs by by the KPK (NWH>) Adaptation of Laws Order, 1975.

Subs, by by the KPK (NWFl^) Adaptation of Laws Order, 1975.

2 Subs.

1. ?
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V http://svww.plsbeta.cam/LawOnline/Iaw/cuscdcscriplian.asp7casc..
I Coit; ^U'J&crncm

2016 PLC(C.S.) 424 

[Peshawar Higllri Court]

Before Abdul Lalif Khan and Sycd .Afsar Shah, JJ 

.ABDUL HAMEKD

Veryus

PROVINCE OE K.,V.li. through Chief Secretary, Peshawar and 3 others 

W.KNo.T062^P^if 20l4 decided on 24tla December, 2014.

(a) Civil scr\’icc—
i

imlialcd-Pctitioner might be placed under suspension for a penod of ninety days if in the 
aMhoritv siispeninon wak necessary or expedient-If period of suspension was not extended for a lurUie 
'liifi.bil .of mnefV days widiih’ thirty days of the expiry of initial period of suspension then government 

■ ser\-an( \,-ould W deemed to be reinstated—Authority having power to appoint had also the power to 
suspend--if auaiorily'wliile holding the iiiquiiy was satisfied that charge against the civil servant wqs 
comiected wiUi his position as a government servant or was likely to embarrass him in the discharge of his 
duties or he was involved in moral turpitude titen he could be suspended pending the inquiry—Suspension 
of Eovenunent servant was not a punislimcnt—Suspension was only a temporary measure wherein 
petitioner was entitled to receive his full emoluments-lf any penalty was imposed against die petitioner 
then he had got a right of appeal before the competent authority—Petitioner was entitled to file appeal 
against his suspension order'before the concerned authority but he did not file the same—Suspension 
pciiding discipiihary action germane to the terms and conditions of service and appeal agamst such order 
wofe maintamable before Service Tribunal--CQnstitutionaI jurisdiction of High Court under Art.199 of t^e 
tolisLitiilion ih such like matters was ousted-.-Suspension order of the petitioner had been issued by the 
autborliy ’•vhiiiii had been conveyed to him and some had attained finality—PeUtroncr had Qllcmatc 
femiidy 'iiv knpiaaching the proper forum i.c. Service Tribunal—Constitutional petition was not 
r.ia’ir.taiDri.Ie C'liich was dismissed, however, petitioner would be at liberty to approach the proper forum

i.

rorri:(iliv5;.d oflii.': grievance.

Govanment ofN.W.RP. v. I.A. Sherwani PLD 1994 SC 72 and Muhammad Sadiq Khokhai-’s 
19S5 SCMRCi3 rel.

case

(b) Civil scvwice—

-—Suspension of government servant meant that no work 
suspension. : ,

(i| &neku;;iiUsb;Act {X 3f 1897).^^ ?

——S. l'd---?d\\'er tp suspcnl
"i.jwev 10

(d) Can.^tii-^l'Crii nfPakistan—

to be taken from him during the period ofwas

i’

employee—Scope—AuUiority having power to appoint had also tliean

2l-Jul-23. 11:43
1 Mn
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——A:^. 199—Constitutional jiirisdiction of High Court—Scope—-Constitutional jurisdiction of High 
Court, could only be invoked by an aggrieved person when there was no alt^iMe or efficacious remedy 
ovailable to him.■ i/

. Shahzada Irfan Zia for Petitioner.

, Syed Qiii;>ar Ali Shah, A.A.-G. for Respondents.

ORDER

ABDUIj LATEF KHAN, J,.— Through instant petition, the petitioner seeks aiinulmenl of order 
dated i 1.9.2014, whereby the petitioner was placed under suspension.i

2. ; In essence, the betitioner was serving as Sub-Divisional Forest Officer (BPS-17j in the department
of respondents, who was later on placed under suspension due to his illegal activities vide order/ 
notification dated 11.9.1014, which order has been assailed by petitioner before this Court through filing
the inst^t'fflts%!ution petition.

If

1 Admittedly the petitioner has been suspended by the department and yet no final order has been 
passed against fcdm. Ke being employee of Provincial Government is a civil servant and a government 
servaf|t against whorn action under Khyber Pakhtimkhwa Government Servant (Efficiency and 
Disciplinary) Rules, is proposed to be initialed, may be placed under suspension for a period of ninety 
days if in the opinion of the competent authority, suspension is necessary or expedient and if the period of 
suspension is not extended for a further period of ninety days within thirty days of the expiry of initial 
period of suspension, the Government servant .shall be. deemed to be reinstated. As per Section 16 of the 
General Clauses Act, an authority having power to appoint, has also the power to suspend. So if an 
authority when holding on enquiry is satisfied that the charge against the public servaiit is connected with 
his position as a Government servEint or is likely to embarrass him in the discharge of his duties or 
involves moral turpitude, he con suspend him pending the inquiry. Besides, suspension is not a 
punishment and suspension of a government servant during the course of his service simply means Uiat no 
work is to be taken from him during the period of suspension. Suspension is only a temporary measure, 
wherein die petitioner is entitled to receive his full emoluments in view of the judgment of Hon'blc 
Supreme Court in case titled, ''Government of N.W.F.P. v. LA. Sherwani (PLD 1994 SC 72). If any 
penalty is imposed against the ipetitioncr, then he has got a right of appeal before the competent authority. 
He was also entitled to file appeal against his suspension order before the concerned authority but he did 
not file the same.

3.

i

i

1
I!

ir
4. It is not disputed that either the grievance of petitioner i.e. suspension pending disciplinary action 
geimane to tlie terms and conditions of his service and appeal against such order is maintainable before a 
Service Tribunal. Tlic jurisdiction of the High Court under Article 199 of the Constitution to scrutinize the 
same is posted. Tlie constitutional jurisdiction of the High Court, in such like matters, is ousted by explicit 
provision of /Lrticle 212 of the Constitution. In the instant case, suspension order of the petitioner has 
been issued by the authority, which has also been conveyed to the petitioner and the same has attained 
finality.. There could be no cavil witli the observation of Hon'ble Supreme Court of Pakistan in 
Muhammad Sadiq Kliokhar's case (1985 SCMR 63), that if an order of suspension had attained finality, it 
would be questioned before the Service Tribunal and jurisdiction of tliis Court would be ousted. Moreso 
the \yrit jurisdiction can only he invoked by an aggrieved person when there is no altcraate pr efficacious 
remedy available to him. In the inslsurt case, the petitioner has alternate remedy by approaching the proper 
forum i.e. Service Tribunal.

*
!

I
H;

I
§ t* •

5. Foj* ihe aforesaid reasons, the instant petition being not maintainable stand dismissed. However, 
' the petitioner is at liberty to approach the proper forum for redressal of his grievance.

I
i
!

Petition dismissed.ZC/129/P

21-Jul*23, 11:43 A
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Court of Pakistan] ■

Prcscm:%. Rhz Ahmed. C.J.. Mian MuUammad Ajmal 
and Mitlwmniad Nawaz Adbosi, JJ

PAKISTAN INTERNATIONAL AIRLINES 
CORPORATION ihrough Chairman 

:md oihers—Petiiioners
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SHAHZAD FAROOQ MALIK 
and unoiher--:Respondt;nis

Civil Petitions Nos.140 and 141 of 2003, heard on I5th April, 2003.

(On appeal from the judgment dated L8-U-2002 of the Federal -M 
Service Tribunal, Islamabad passed in Appeals Nos.562(R)CE/2002 and 'M 
d88.(L)/CE-2000 respecuvely).

(a) Pakistem International Airlines Corporation Act (XIX of 1956)--

-—S. 10(2)—General Clauses Act (X of 1897),
^LUthority to remove employee from service—Scope—No adverse action 
could be- taken against employee without observing principles of natural 
justice™Corporation could remove its employee, if appointed in 
violation'of ruies, but such action could be taken, when no decisive step 4 
had been tii.kcn ;ii pursuance of appointment—Vested rights would accrue 
to employee, who after appointment was confirmed in serviccr—Such 
rights of employee coiilrJ not be interfered with only on the around 
he had been irregularly appointed by Corporadoh, unless‘there were ; 
other, allegations against him in view of principle of locus poeniientiae.
Ipp. 161. 162, 1631 A, jB & D

■ Director Social 
SCMR- 1350: P.I.A.C 

Abdul 
P.KA.C.

0

1 .'4
■

S.21—Power of 4i
i
5!

j

;

4

1 1996Welfare. N.-W.F,P. v. Sadullah Khan 
■ ■v. Nasir Jamal M'alik. ■ and oihe« 
Hareez Abbasi

i^;n4 olhcrs 20Q2 SClylR '034 and 
Sc^reiary, Goyernmenrof Sindh v. Slier Muhnmmnd Makhdoom
141 SC 973 ref.

1001
MniiatiB?

Chief M
«•" :i

SCMR 934; 
Director, and others v.

■ a
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Pakistan Intcrnaiionnl Airlines Corporniion v. Shahzad 
Parooq Mnlik (Mian Muhammad Ajmal. J)

^ ((j) Gciiicrnl Ciiiuiscs Act (X of 1897V

; to appanu includes power lo suspend or dismiss—
: Scape-"power lo undo act done by ii, but such provision'
.. would be subject to relevant laws and rules and would be applicable only 

in such eases, where under relevant law or rules, a diffcrcni inicmioir 
^ does not appear. Ip. 162] C

■ (c) Pnkisitnn International Airlines Corporation Act (XlX.of 1956)--

S.10C2)™Scrvicc Tribunals Act (LXX of 1973), S.4—Constitution of 
Pakistan (1973.), An.25—-Termination of service—Authority terminated 
respondents l orn service, but allowed to continue in service other * 
employees, w lo were similarly appointed—Service Tribunal set- aside 
.being discriminatory—Validity—Tribunal had rightly 

iniert'ercd with tcnniiuiiion order of respondent in view of An. 25 of the 
Consiituiion---Supreme Court dismissed petition and refused leave to 
appeal, [p. i631 E l';: P

. I Muliaminad Yawar Ali. Advocate Supreme Court for Petitioners
(in both Pciiiions).

M. Jaffar Hashmi,'Advocate Supreme Court for Respondents (in
both Petitions).

Date of hearing; 15th April, 2003.

JUDGMENT

MIAN MUHAMMAD AJMAL, J.—-By,this common judgmenr 
propose, to dispose of Civil Petitions Nos.MO and 141 of 2003' as 

they have arisen out of common judgment and involve identical questions 
of law and facts. ' . .

1

i
we

FacLs of Civil Petition No. 140 of 2003

Shehzad Farooq Malik, respondent after qualifying B.Sc, (Civil 
Engineering) from University of Engineering and’Technology, Lahore 
moved an application to the Prime Minister's Secretariat, Islamabad for 
appointment in Pakistan International Airlines Corporation (hereinafter to 
be called PIAC). which was forwarded to the Managing Director, PIAG 
far suitable action, the same was referred to the Special Selection Board; 
who evaluated, the respondent for appointment as Works Ofneer (Civil)

: in Pay Group-V in General Services Department and found him suitable 
far the said post with the recommendation that the condition of 

^bveniserneTii ns per recruitment policy be dispensed with or relaxed, 
"^bieh recommendation!; were approved by the Managing Director, PIAC 

hi;3 ■Qi-clcr dated 18-10-1995. As a consequence thereof, ihe

i
j

■ I

I
I

•''•C-Affl

CamScanner
attested1
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rcspontlcnj was offered appoinimcnt as Works Officer in Pay o 
who joined ihc duty on 28-6-1995 and was confirmed in ^ 
letter dated 20-8-1996.

3. On 20-3-1997, the rcspondcnl s services were terminate 1 
ground that his appoinimcin was irregular as it was made ^ 'lie 
inviting applications through advertisement, without 
merits and on the recommendations of the Prime Minister’s Sc 
The respondent filed Writ Petition No.8096 of 1997 challcn 
icrminaiion order before the Lahore High Court, Lahore arid at^lT^ . 
of Its hearing the learned counsel for the PTAC undertook to ■
rhe termination order, as such, the wni petition was disposernr^
3-1-1997 the termination- leuer was withdrawn and the 
was placed in surplus pool. The respondent 
Peiitum No. 10639 of 1997 before

oup.v
service '•iitc

r

the ;;
■i

. ■ ^^sponiicni I
again filed Wri, :

the Lahore High Court l -.k 
H^pvgmns eh. order placing him in surplus pool ^
.u^pended, however, hner on the writ petition was withdrawn

• •r»NS'

respondent.

: 4. On 27-3-1998 the PIAC issued a notice to the respondent to 
not terminated, which was 
of 1998 but without 

petition,- he submitted 
- not find favour

show cause as to-why his services be 
assailed through Writ Petition No.6969 
success.. After dismissal of his writ 
the -show-cause notice but it could

i

i any
reply to 

with the 1authorities and ultimately
2000^ ^“po^dent then filed Writ Petition No 9977 of j

.2000 impugning aforesaid termination order before -the 
High Court which was admitted to reZ.r T ■ ^
operation of the impugned order was suspended on 6-6 200o“1n ^ i

■Regh:;::L: ^985
petition was not inaintainable.^he said wrkneoSr'’ '' ^

High Court vide its order dated m ^ '
with a direction to' treat the sanfe as -Tn ^ Competent Authority
within a period of 30 days after afforkg 

respondent. .6

on 10-5-2000 a , termination order was !
i

•ii-

I
■y

::

■a
;yi;y opportunity of hearing to the •i

I.'■i I

5. On S-3-2002, the respondent in 
i-Jihen in Writ Petition No.9977 

_ representation before the PIAC

order to supplement the grounds
of 2000, moved a supplementary j

oerqnnniUr u ■ , Competent authority, whoStaSp ? "f ■■espondent rejected his representation '
\DDeal N Un/m 29-4-2002. He thereafter
Appeal No.562{R)CE/2002 before
Islamabad.

1

II
i

for7! .5filedn 5s:
the Federal Service TribunJii*3

GO

i ••Inii 3
3a 5vSC.WRii! AT'TeST'E,^' I 

* ■' }
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Pakistan Imcrnaiional Airlines Corporaiion v. Shahzad 
Farnoc Malik (Mian Muhammad Ajmal. J)

Facts of Civil Pciition No, 141 of 200^

200^1 161

Ashfaquc Hussain Shafi, rcspondcni was appointed as Motor 
2.-4-l99d. His services were terminated, i as;;.? 

: such, he filed writ petition in the High Court and
the PIAC that his case will be dealt with in accordance with 

i,t was disposed of. Thereafter on 12-5-1998 a notice was 
him. which was challenged through Writ Petition

6.

on assurance
■ 01"
: la\^'

issued to
.. Ho. 10450 of 1998. Tlicreaficr he was directed through a notice 

dated 4-7-2000 to appear for personal hearing in the office of 
•; Director (Admn.), PIAC at Karachi on 11-7-2000, consequently, 

he app'itircd and explained his, position that his appointment was 
made after observing all formulUies and his appointment was duly 

' approved by the Managing Dirccior, PIAC, he completed his 
!probationary period and was confirmed. However, his services, were 
/ icrminaicd v dc order dated l7'-7-2000 against which he Hied appeal 

before the Federal Service Tribunal.

7. The Tribunal after hearing the parlies and perusal of the record,
Mit'I or r'i

accepted the appeals of both the respondents by a common judgment with , 
the observations that the services of the employees cannot be terminated 
without any reasons unless there are allegations of misconduct against 
them. In support of its view the Tribunal has given'six reasons firstly, 
that the illegality was commiiied’by the PIAC itself, secondly, that no 
misconduct was alleged against the respondents, thirdly, that the. 
respondents have .been discriminiiied, inasmuch us, other persons who 
were similarly appointed have cither been taken buck or no action has 
been taken against them, fourthly, that ihc citizens cannot be deprived of 
ihcir livelihood without following proper procedure of law, especially,* 
when there was no allegation of misconduct against the respondents, 
fifthly, that the principle of locus poenilcniiae was applicable and sixthly 
that the decision referred to by the PIAC from Indian jurisdiction was 
not applicchle to the present case because the respondents were not 
shown to jc relative of any of the Ministers or the persons who 
recommenried their case rather the rule laid down in the case ol' Nasir
Jamal Mabk reported in 2001 SCMR 934. was applicable in the present 
case,

.!

• B. We have heard the learned counsel for the pariie.s and have gone 
ihrough the record with their assistance. The respondents in both the 
P'^titions were appointed in Group-V and were Uucr on confirmed by the 

Learned counsel for the peiiiioncrs mainly stressed that ilic 
^‘^spondciils were appointed in violation of Rccruilmenl Rules of PIAC 

as such, they.cannot be allowed to remain in service. The question 
as lo who violated the Rules in appointing the respondenis. Tlic

I
A

U)•'■ari,'' • m
CamScanner
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answer is very ( bvious that it was the PIAC itself who violated i 
and with the change of the Goveinmeni it took a U lum ^nd 
grumbling that \Wong has been committed in appointing the rcspn 
This Court has taken notice of such situation and has deah'*^^'*’ 
the same in its pronouncements from time to time,- Referenp' 
be: made to Director, Social Welfare N.-W.F.P, v. Saduiij^j 
(1996 SCMR 1350), PIAC v. Nasir Jamal' Malik and others 
SClVtR 934) and Abdul Hafeez Abbasi and others'' v. Jv^.^ 
Director, PIAC and others (2002 SCMR 1034), wherein 
been held that the management of the P.I.A.C. itself, in vioig.-''* 
of its Rules and Regulations makes appointments and after 
change of the regime takes about turn, terming such appoint^ 
la be irregularly made against the Rules. If the employers i * 
to and observe, codal formalities, follow^ their Rules 
Regulations in letter and spirit and appoint the deserving ‘ peoni 
on merits' there would' be no heart burning among the dcservin 
people but unfortunately the' employers themselves by violating 
by passing the Recruitment- Rules employe the blue eyed persons 
who art mostly undeserving and thereby deprive the dcservin- 
ones whibh create unrest in the society. It has been noted with coacern

supposed to be for the ordinary citizens of the 
consider themselves to be from the privileged 

they consider themselves lobe
■ ^^ove iBw and as such, occasionally they violate i 

r!'

Khat^
(2001

adhere
and

:| g
and

tt!

.11 without realizing its • 
msequcnces. In such view of the matter it was observed by this Couti

m r e case of Abdul Hafeez Abbasi (supra,) that 'in such situation 
a mnim against the beneficiaries of so-called illegal

° T responsible for implementing-illegal
s ™ , V " ^«P°n=ible and severe uciion
fcr 0*., f" *■' ” 1' «■» »"= « ■ «■»“

1

iS

J
}

9. No doubt section 
redre or

10(2) of the Act empowers the Corporation w 
assisniiie anv r.-.!"''' time from its service without

z «pp«"»w-"' “3- ^
by which such notice falls f the pc

aiifiointment has also the power t^^ httvmg • power to mah= ;

- £les televanl laws aod ^
Rules and would be applicable only in those cases where uod

J I
remove
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Pnkismil Inlcrnntional Airlines Corporation v. Shahzad 
Fnrooq Malik (Mian Muhammad Ajmal^ J)

Icvnnl ilaw or the Rules

200^1

^ different intention does not 
■ ^\npcnr. the (Presenit ease, the Corporation has its law and the Rules 
; ;:^,hich govern the service under the Corporation. The authority could 

j.g;novc tl'ie employee who has been appointed in violation of the Rules 
tivii such action could be taken when no decisive steps had been 
[.-ik'cn pursuance jOf the appointments. In the instant case, the
respondents after their appointment were confirmed in service by the 

■p'i.A.C., hence, valuable rights had accrued to them which could 
l)C interfered with only on the ground that they were irregularly

D

• not
appointed by the P.l.A.C itself unless there were other allegations 

i against them, in view of the principle of locus poeniiemiae. This 
Court in case of Chief Secretary, Government of Sindh v. Sher 
:Muhommad Makhdoom (PLD 19^)1 SC 973) on the said principle held as

■ I .:under:-
I

"In this context, reference can be made to section. 21 of General 
Clauses Act and guidelines laid down in the case of Pakistan v. 
Muhammad Himayaiullah Farukhi (PLD 1969 SC 407),' in which 
it is lield that principle , of locus poenitentiae is available 
IQ' the Government or relevant authorities : and further 
auihoruy which is competent to make order has power to 
undo it, but such order cannot be withdrawn or rescinded 

it has taken legal effect and created certain rights in 
favour of any individual. It appears that Service Tribunal has 
allowed appeals of the respondents mainly on this ground with 
cogent reasons in support thereof. View taken by the Service 
Tribunal is correct and we find no reason whatsoever to 
mterfere with the impugned judgment., which is. hereby upheld 
and leave is. refused. 'In the circumstances^ petitions' 'are 
dismissed." ''

The respondents \vere also discriminated as others who were sifnilaHy 
Appointed like them, were not terminated and were'allowed to continue ^ 

service, as such, the Tribunal has rightly interfered with the 
I '‘^rmination orders of the respondents in view of Article 25 of the 

*“°usiitution of Islamic Republic of Pakistan, 1973. . .

10- For the foregoing reasons, no case 
^ril-rcai;oned judgment of the Tribunal has been made out. These F 

; P^htion;; Uavc' no merits, which are accordingly dismissed and leave 
- f'^fused.

i

*$1 c

once
I

!
;•

for interference with the*
i

L-^ave refused.
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3: GOVT. OF KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT

Dated, Peshawarthe 7*^ Februaiy, 2023

y---.\.5
:
;.i • •

i;i ■■

NOTIFICATION.3
■

No. SOH-lltf7-2S2j2Q23fAsaqd Halimb. WHEREAS, Health Deparlmeht cohsUluted a 

Committee vide Hotincation No. SOH-lII/7-262/2020. daled:24‘^ June, 2020 :to conduct a 

comprehensive ajdit of various districts including Dfstrict Kohat for the purpose to 

evaluate the performance of Drug Inspectors and to unearth the reported 

discrepancfeB/mal practices/complaints regarding Drug Sale Licenses, NOCs issued to 

other dlstricis. seized stock, ;pendfng

i

cases for submission in the Provincial Quality 
Control Board and the Drug Court and data of FIRs ia their respective Distric^^^^

AND WHEREAS, the Audit Report has surfaced abuse of authority, 
irregularities and

2.

corrupt practices on part of Syed Muhammad Asaad Halimi; Chief
Drug Inspector District Kohat.
3. AND WHEREAS, the Competent Authority (the Chief Secretary Khyber 
Pakhtunkhwii) has appointed Inquiiv Committee under the Khyber Pakhiunkhwa 

Government Servants (Efficiency and Discipline) Rules. 2011

NOW therefore, the Competent Authority (Chief Secretary Khyber 
Pakhtunkhwei) while considering the charges serious, has been pleased to Suspend th 

services of Syed Muhammad Asaad Haliml. Chief Drug Inspector. D.liKhan,
Rule-6 of th(2 Khyber Pakhtunkhwa Government 
Rules, 2011, with iminediale efl'ecl.

4.

itytii.. e
under

Servants (Efficiency and Discipline)

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT

Endst, of even No And Date.
Copy forwarded for informationmecessary to the;-

Acojuntanl General. Hbyber Pakhiunkhwa, Peshawar 
2. Director General Drug Control &

Peshawar.
PSO to Chief Secretary. Khyber Pakhtunkhwa.

4. DistncI Accounts Officer, D.I.Khan 
Deputy Director (ff). Health Department 
PS to Secretary Health, Khyber Pakhtunkhwa.

7. The Officer concerned.

1.
Pharmacy Sendees. Khyber Pakhtunkhwa,

3.

5.
6.

(Naseer Ahmad) 
CTION OFFICEFMII
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2017 S ,CMR339

[Supreme Court of Paldstan]

Pi cscht: Mian Saqib Nisar, Fiilaal Arab and Ijaz ul Ahsan, JJ

COLLECTOR OF CUSTOiMS 
KARACI-n—Ajipellant

.APPRAISEMENT, COLLECTORATE, CUSTOMS HOUSE,

Versus

OPRIETOR MESSRS G. KIN ENTERPRISES, GHAZALl STREET,Messrs G’qL REHMAN, PR 
NASIR ROAD, SI/UjKOT— ^tespondent

Civil Appeal No, 450 of20l0, liecidcd on 25lh November, 2016.

(Aga nst the order dated 18.3.2010 of the High Court of Sindh at Karachi passed in C.P. No. D-777/2008) 

(u) c'uiitams (IV of 1969)-—

Sai 19A & 33(1), proviso—Customs duty, refund of—Importer seeking refund of customs duty and 
penalty paid by ii. on' the basis of Ein order-in-original, which was subsequently set aside by Collector 
(Appeals)—Cusioms department refused to refund the amount by contending that the importer had 
already passed on die incidence of duty onto die end consumers, therefore, in terms of proviso to S. 33(1) 
of the Cusioms Act, 1969, the importer was not entitled to a refund—Legality—Language of S. 33(1) of 
the Customs Act 1969 made it clear that refund in terms thereof was to be allowed only where/if customs 
duty had been paid as a result of some inadvertence, error or misconstruction, which was not the position 
in the present case—Importer right from the beginning had agitated that the declaration made by it 
correct and only 14% customs duty was applicable, whereas stance of the customs department was that 
imported goods attracted 25% customs duty—No inadvertence, error or misconstruction was involved in 
the declaration by the importer—Issue was conclusively resolved by the Collector (Appeals) in favour of 
the importer—Holistiq reading of S. 33 of the Cusioms Act, 1969. clarified tliat where a refund became 
due as a result of any decision or judgment passed by a customs officer, Appellate Tribunal etc., Uie 
proviso id S. 33(1) would not he applicable, meaning thereby that the refund had to be made 
notwitlistanding tlie fAct that the incidence of customs duty had been passed onto the customer and 
tliereforc S. 19A of the said Act would not be attracted—Appeal filed by Customs department was

was

dismissed ticccrdingly.
M aititei'aa

(b) Intcrprctafion of statutes—

-—'Proviso' to a provision—Scope and purpose—Generally a proviso was an exception to or qualified the 
main provision of law to which it v/as attached—Proviso was to be strictly construed and it applied only 
to the particular provision to which it was appended—Proviso was limited to the provision which 
immediately precedes it—Puiqjose of a proviso was to qualify or modify the scope or ambit of tlic matter 
dealt witli in the main provision, and its effect was restricted to the particular situation specified in the 
proviso itself—Before a proviso could have any application, the section or provision itself must apply.

: ; Dr. Muhaniinad Anwar Kurd and 2 others v. The State through Regional Accountability Bureau,
Quetta 2011 SCMR 1560; Interpretation of Statutes (11th Ed.), N.S. Bindra and K,E.S.C. Progressive 
Workers' Union llirough its Chairman and others v. K.E.S.C. Labour Union through its General Secretary 
and oUiers 1991 SCMR 838 ref.

Raja Muhairimad Iqbal, Advocate Supreme Court for Appellant.

Azhar Maqbcol Shall, Advocate Supreme Court and Ahson Hameed Lilia," Advocate Supreme 
Court Ibi: Respondent.'

2l-Jul-23. U:4l .AI of4
I -
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f \.Date of be:iiri;nB: 25lh November. 2016. I

ORDER on, whether the 
case of' i MIAN SAQIB NISAR. J-This MonVr^thlp^nagSvh^ - p.r the

respondent is entitled to the refund of eustoms duty had not been passedsf—„a .r«.« « »• «•—
failed to do.
2, The faete tue that the respondent is tm ™P°^ s^oTsiM* atootog l^'iTctlltoms duty. The 
entry that dte imported goods, v,ere “.fS tho eorreft PTC heading would be
department controverted this declaration ., pursuant to a show-cause notice, an ordcr-in-
5903.1000. on wliich 2.5% customs duty ^ ^ ^ ^as held to be applicable and the imported
original dated 3.7.2006 was patsed m f^posed and the respondent was given the
consignments were confiscate i, an P cordiscated goods on payment of a fmc. In order to get
option under section 181 of th( Act to rcdei- rcauisite payments but simultaneously assailed the
the cpnsignments released th^ respondent mad Excise (Appeal) [Collector
orderfm-riginiil joQd accepled te plea of the respondent and determined that die
(AppUs)] who. vide order da^ed 8J .2.2000. ^eep P by respondent. Tire
appropriate heading was indeed 5«y-5200 imd there (bus for all intents and
department has admitted before us today that they did ^ favourable order of tire Collector
purposes it attained fmnlity. Be that as it may. on . ^ oft^e order-in-original dated
(Appeals) the respondent sought refund Instead, vide anoUier order-in-original dated
3 7.2006. The department declined to refund^e • ^ passed onto the consumer by the
5.3.2008 the department held that i.. the and 19A of the Act. This
lespohdent therefore it was net entitled to any re constitutional petition filed before the
order was successfully assailed by the respondents a consutuu
learned High Court of Sindli, resulting m the ;,der an admission on behalf of the
order dated 30 6.2010; however it is important to note that in the 
IcLed counsel for the appellant was recorded in die following terms.-

in Us order datid 8.12.2006.

^ ' incidLoe of Uie duty had been passed onto the end consumer.

3, “T=S te»?u3
contained therein is clear, which states that, rovt ^ J ^ ^ 1 vies has been passed on to
the sanctioning authority is satisfied d ft ae^ Action 19A of the Act, it was for die

;'SJ;SS»»
under the law.

amo
the .Act.wlien tlie

a whole in order to appreciate the letter4 Heard. We find that section 33 of die Act has to be read as
and spirit of its proviso. The said section reads as under;-

. . allowed, unless such-claim is made within one year of the date of payment.

2l-Jul-2:, U;4l y
2 Of 4
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Provided that: no refund shall be allowed under this section if-the 
sanctioning authority is satisfied that incidence of customs duty and other 
levies has been passed on to the buyer or consumer.

(2) Iri the case of provisional payments made under section 81, the said 
period of one year shall be reckoned from the date of the adjustment of duty 
after its final assessment.

(3) In the case where the refund has become due in consequence of any 
decision or judgment by any appropriate officer of Customs of the Board or 
the Appellate Tribunal or the Court, the said period of one year shall be 
reckoned from the date of such dccision.orjudgment, as the case mayljc."

Thus it is clear from the language of section 33(1) that refund in terms 
thereof is to^ be all awed only v/here/if customs duty has been paid as a result of 
some inadvertence, error or misconstruction, which is not the position in the present 
matter. Right from the beginning the respondent has agitated that the declaration 
made by it under P fC heading 5407.5200 was correct There was no inadvertence, 
error or misconstruction involved in such declaration whereas it has been the stance 
of the department Uiat this heading was incorrectly attributed to the goQds. This 
issue was conclusively resolved by the Collector (Appeals) vide its order dated 
8.12.2006 in favour of the respondent, which, as mentioned earlier, has attained 
finality.

5.

Before proceeding further, we find it pertinent to discuss the purpose and 
scope of a proviso; in relation to the arguments submitted before us in respect of the 
proviso to section 33(1) of the Act. Generally a proviso is an exception to or 
qualifies Uie main provijsion of law to which it is attached. Its purpose is to qualify 
or modify the scope or ambit of the matter dealt with in the main provision, and its 
effect is restricted to the particuhLr situation specified in the proviso itself. Further, 
it is a settled canon of interpretation tiiat a proviso is to be strictly construed and 
that it applies only to tlie particular provision to which it is appended. Whilst 
holding Ihcit a proviso is limited to the provision which immediately precedes it, 
Shafrur Rahman, J, in a four member judgment of this Court reported as K.E.S.C. 
Progressivi Workers' Umon through its Chairman and others y. K.E.S.C. Labour 
Union though its. General Secretary and others (1991 SCMR 888) cited with 
approval, inter alia, the following principles:-

’'(i) WilbcrJbrce on Statute Law, page 303:
;• i

A proviso is of great importance when the Court has to consider \yhat cases 
come within the enacting port of a section and it is always to be construed 
with reference to the preceding ptuls of the clause to which it is appended."

(ii)' Maxwell on the Interpretation of Statutes. Twelfth Edition by P. St. J. 
Longan, page 189:

"It will, however, generally be found that inconsistencies can be avoided by 
applying tlie general rule that the words of a proviso are not to be taken 
"absolutely in their strict literal sense," but that a proviso is "of necessity 
...limited in its operation to the ambit of the section which it qualifies".

6.
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(v) Tlic Construction of Statutes by Earl T. CraWford, page eCrS.

'■As a general t^ilc, however the operation of a proviso should be cor^incd to 
that XTc or portion of the statute v^hich directly precedes ,t m dte

Statute"."
(Emphasis supplied)

: Therefore tlie proviso to section 33 has to be confined to the
to wKich it is attached, i.e. subsection (1), and if the case does not fall within the 
purview of such subsection in that the customs duty was not paid “

. inadvertence, error or misconstruction then obviously ^ ^
relevant Before a proviso can have any application, the section itself must “PW ^ 
holistic reading of Section 33 of the Act, particularly the provisions of subsection 
(3), chirifiBS Lt where a refund becomes due as a result of any 
judgment passed bl a customs officer. Appellate Tnbtmal etc., tlie Pr 
subsection (1) world not be applicable because no such proviso is subsection (3)! mealing thereby Uiat the refund has to be made nomthstmdrng die 
fact that the. incidE of customs duty hod been passed onto the customer m 
therefore section M of die Act would not be attracted. Resultantly we do not find 
any merit in this app'iial v/hich is accordingly dismissed.

I

Appeal
MW/5./C-20/SC
dismissed.

;

i
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ifr2016PLC(C.S.) 287

[High Court (AJ<&K)1

i M. TabusiJura Aftab AIvi, JBcfor

.i ANSAR ALI a5fii:l others

Versus

AZAD, GOVEraMENT OF THE STATli: OF JAMMU AND KASHMIR through Chief Secretary 
Muzaffarabad and others

Writ Petitions Nos.1426 of 2011 and 690 of 2012, decided on I7th June, 2014.

(a) Azad Jammu and Kashmir Revenue Department, Patwari, Qanoongo, Naib Tehsildar Service 
Rules, 1991—

—Azad Jammu and Knshmir Interim Constitution Act (Vm of 1974), S.44—Constitutional petition— 
Appointment—•'Violation of pr imotion quohis against the post of Naib Tehsildar (BS-14) reserved for 
ministerial staff of Revenue, Rehabilitation jmd Stamps Depariment and for cliildren of the officers and 
empl(^yees of Revenue Deparlnenl, vt'ho were in service, retired or died during service—Prime Minister's 
directions were civerlooked forithe appointment of the petitioners—Review petitions against the orders of 
Prime Minister were rejected—-Contention of the petitioners was that the authorities were not enforcing 
tlie right of promotion of the petitioners against their respective quotas despite passing of orders by tlie 
Prime Minister in this regard-—Validity—Authorities had not controverted the claim for enforcement of 
12% quota reserved for Revenue, Rehabilitation and Stamps Department and said quota had time and 
again been violated, therefore, the matter was ordered to be placed before the appropriate selection 
autliofity for consideration for promotion against the post of Naib Tel^Udar as per rules—Claim of the 
petitioner for enforcement of 6.50% quota reserved for children of officers and employees of Revenue 
Department, who were in sendee, retired or died during service was contrary to statutory law; Secretary 
Board of Revenue had reported that against 6.50% quota 04 posts were requisitioned to tlie Public Service 
Cdmnussion, however, 02 were withdrawn from purview of the Public Service Commission and against 
the said 02 posts departmental appointments were made and remaining 02 posts were filled through Board 
of Revenue—Said quota had already been overflowed and no post was available for appointment against 
6.50% quota, therefore, no relief could be extended to the petitioner—Illegal order of the Chief Executive 
couldinot be enJbrced tlirough constitutional jurisdiction—In case of inconsistency between notification 
and statutory rules, the rules shall prevail—Constitutional petition filed for enforcement of 12% quota 
reserved for ministerizl staff of Revenue, Rehabilitation and Stamps Department was accepted and the 
constitutional petition Tied for enforcement of 6.50% reserved for children of tiie officers and employees 
of Revenue Depiirtment was dismissed in circumstances.

. !

Major Muhammad Aflab Ahmed v. Azad Jammu and Kashmir Government 1992 SCR 3071; 
Muhammad EJa:;: Khan-and 12 others v. Mushtaq Ahmed Khan and 10 others 2010 SCR 201; Muhammad 
Nadeerrf^Arif*&h1i’'others v. In'ipector General of Police, Punjab, Laliore and others 2010 PLC (C.S) 924
rel.

(b) Intcrprctatiish of statutes—

—Policy or aotification could not override statutory rules framed by Government under the statute—In 
case of inconsistency between notification and statutory rules, the rules shall prevail.

MuhEirrmnid Ejiiz Khan and 12 otliers v. Mushtaq Ahmed^^^^jincl 2.010 SCR 201;
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,Laliore and others 2010 PLC
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General of Police. Punjab• Case Judgement
Arif and oUws y. InspectorMuhaininad'Nadisem

(C.S) 924 rel. WritPetitionNo.69bof2012). /

it Petition Mo.1426 of20n)\

dents (in both the Writ Petitions).

for Petidoner (in
t

for Petitianer (in
Mushtaq A-hmed Xanjua

Kit. MuharnmadKascem

Ch. Sboultat Aziz,. 

|■^^cltlo forpro-forra

Iz. Addl. A.-G.forRespon
,Kespondc:ntsKos.7tolUinWritPetitionNo.l426of20U).

addressed underJUDGMENT T, at VI J - The supra titled writ petitions have been

Aad lainmit and Kashmir, Who IS dom l^^^^ committee, petiUono p^^^^jed as Senior
claimed lhal: vide order dated 03.07.1995^ Q^noongo. Ntuh
Department as Junior C j rnaintained that according reserved for promotion by
cfaB-7 in die said Dep£|rtinei 1. 12% posts of Naib TehSlldarS at is farther allcecd
Tohsildar and Tehsildar SeryiK Revenue’ Rehabilitation and ®? cflSIaib Tehsildars became
section from ministenal and Kashmir numerous vac^ce^otN
that in Revenue Department of but Iperienced incumbents of
available agiunst 12/o al o ^„„^uther cadre wliile 1E"°"0S *= 0“^' were mailable in the Revenue 
recruitment or by . ,bat as some posts °foroniolion, hence, father of
Stamps Department. It is * reserved for ar„em, that the petitioner rnay be
Department for promoti u^foi-e tlie Minister Revenue, stating » jiie Revenue Minister,
pebtioner submitted^ apnltcattpnb f^,^^^^ for It is claimed that many
promoted as Haib ^^s. to ^ ^o act upon the rules ^advertisement against the rules,
directed the competent auth J Service Comnuss on stated that through ac

■purpose which was turned ov of the Prime Minister c ou^^^ad (Co-petitioner^ an

ss.» ““
Sto B-l''"»8“ins, the afiiresaid quota tut pot - siatotuoat, whetaiu, U U slat

KalRmiiTnterim Constitution Act, VJi% uu
not been controverted. _ j

d writ pfclit'Otoinvolved in the captione

2.

i

i

5 rules.

Hwn*

violation have

rha P~» “

Rules, 1991. -whereby 6.50 /o quoi
i© i^v’"

are

25-Jul-
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'B 1

of previous Service Comn^si^^^s ,d,
v/Mch requu-enr^t o ^ , g Revenue ^‘^P^^.^Kcation Government had
of kluldreii of ofilcers/emp V , ^ above not ^ children of
Xgh Board of serdcc Commission
Xtown 2 posts ftom "^ptotion on 03.04,2011 to ,'
offrcers/amployaos of Reven agmnst 6.50% quota
n,aintainod Pf r̂ ^frufappointtnent as Nmb Department, tho
the then Prime Mm star for ms PP ^^pioyees ^^T^pendentNo. 4;Wa3 ,
reserved for children o by tire Prime Master “d r«po ^
aforesaid application '''“■ ' accordingly. f'O^''®''"’ ^iected and summary
directed to -PP“t the ^er dated 03.04.i011whidi^^^^ Ministcr on 
appeal/review against the oroe ^ d filed another review
Z appointment, of peutmu j pMc; dmed 05.08.20U. The

00.07^011.

were agam chaU^S^^ SLTefwtVnot acted upon^
pern« Ble me msumt

1
'

i

i
petition 
orders supra
review petition which a
tiled that; the atoesan 

Kos.^

on

orders of rhe
5^ bcQce,•-.s

. :' respondents
constitution petilion.

The ^writ petition f^.B-o^'tS'eUser^e

i obtained orders from ,he °LLt vc mXw pefrtions were

filed for recalling the afores„iid ^

. oSo-Soib war rSondents”*

.: for P^'‘^°^''''' ^Tt,^”’c:ontmuously been J[ent before appropriate

Dcpiirtnicnt, hence, wn p

6.

7.
|.

ii
it

and again, for appombuent
I.

accordingly.;

8.
WIK?
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After hiaridg the ^^elmest
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i

sai
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,9

have given my 
parties.

,0. A contempue

: retired c,r died during service ^ quota has been allocated for promotion of 
■ promotion of Qanungos. svliereas ^ Department. The posts of Nath 

ministerial staff of Revenue, R=''*^“‘”^„f‘™fr.st 43 50% quota are liable to be 
Tehsildars B-14 regardmg mibal ® conducted by the Public Service
filled in through “”P=f‘ f chilLn of officers and employees of 

Commission, where^ f ^e fiUed m through Board of Revenue. The
Revenue Departrnentjaie lia through appropnate selection
promptiion quota is, Vowever, ^ reserved for Revenue
commillees. The peUtionei-Ari^ar Ah rela^^^ ^^4^ respondents have not

. Rehabilitation and kamps ^j^j^oresaid quot^^
controverted ids claic i and it appe Minister, however, shall he dealt

. been violated. The va idity of orders ^ petition it is
with at later part of t us* ^Appropriate selection authonly for

ib Tehsildar B-14 as

per inles.
hzad Sharif for appointment against ^ dbpnt^

to statutory law. As per report of Secretary to statu

02 were withdrawn from 
aforesaid 02 posts 

aforesaid

The claim of petitioner She
T f of ‘ »"dtted ’O6“m013 against 
Ssill^Puhiio service

pervie^v of the Public Serv.ee 02 posts of the
departmental appointments were ^ . g® .j gf Revenue. As per

. :, quota hvo more e,indicates were apporn^ ^ugh ^
report supra 02 candidates agmnst 6-5C> ^ ^ quota has already

; Tehsildars B-14 on temporary tots appointment against 6.50% quota

10 petitioner Shahzad Shanf accordmgly-

U

implementation of lepeatud or^ nf Kaib Tehsildar B-14 was bindmg obligaUoD 
Mi client against the disputed P°=^ ° ^ the relevant extract of the

*•» a«34cj£Vt'.5 uiI'ScuiA
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tebsildai: Rules 1991, may be reproduced which speaks as under;- «

;appointment 
by initial 
Minimum 
qualification

Functional Name of Appointing 
the post Authority 
with 
grade

Namie of 
Deipartment

S.#
Uh

i

!•

1

Graduate 
from a 
recognized 
University

CommissionerNaibdo82
Tehsildar
BPS-14

t
!

i
I

1

i

i

T’ -
;

!

'i

^ tf—. tr*

B

Jto ;-je irur?
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A bare reading of the aforesaid extract makes abundantly clear that appointing 
. authority of the post in dispute is Commissioner. Therefore, all the orders of the 

prime Minister Azad Govt, of the State of Jammu and. Kashmir and approval of 
summary for appointirient of petitioner Shalizad Sharif are illegal. It is by now well 
settled principle of law that an iUegal order of the Chief Executive cannot be 
enforced through writiurisdictipn. The point supra came under consideration before 
the apex Court in cast titled Major Muhammad Aftab Ahmed v. Azad Jammu and 

[1992 SCR 3071. At page 312 of the report it \yas held asKashmir Government 
follows:-

r*.

Even if it is assumed for the sake of arguments that the Prime 
Minister had rtiade the order for the appointment of the appellant to tlie post 
of Superinteniient of Police still it cannot be given effect to or enforced by 
way of issuing writ directing the respondent to issue the order of his 
appointment to the said Post as it is a settled law that the \\Tit jurisdiction 
cannot be exercised to direct a person to give effect to an unlawful order of 
jiny authority even through he is competent autlioritj' to pass such an order 
in a lawful manner. Since, as said earlier, the appointment of the appellant 
could not be made to the post of superintended of Police under the rules the 
orders of the Prime Minister claimed by the appellant to be the orders of his 
appointment to the said post being violative of the relevant rules .were 
unlawful and consequently were not enforceable by the High Court in its 
^ATit jurisdiction which is discretionary in nature and its exercise is always 
refused where the ends of justice and facts of the case do not justify and call 
for to do so.”

The contention of Sardar Abdid Sammie Khan Advocate, the le^ed 
counsel for petitioner Shchzad Sharif that previously Aiisar Ali petitioner filed writ 
petitiem Np.919/20U wluch was disposed off by this Court vide order dated

■’iii.

. 13.

ATllESTED
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. I7.05.2C12, hence, his writ petition merits dismissal is not tenable for the 
\ that tliirough the aforesaid order even necessary observation for consideration of the 
; aforesaid petitioner was passed which has yet hot been acted upon, bonce, the 

above oirder again strengthen the case of Ansar Ali tliat 12% quota was violated by 
respond(5nts.

reason

However, before porting it is liable to be observed here that previous 
practice and notification dated 15.01.2011, whereby initial recruitment pertaining to 
the posts of Ntiib Tchsildars B-14 regarding 6.50% qtiota of children of officers and 
employees of Revenue. Department liable to be made through Board of Revenue 

contrary to the Azad Jammu and Kashmir Patwari, Qanoongo, Naib Tehsildar

: 14.

•; are
■ and Tehsildar Service Rules, 1991. The aforesaid notification has been issued
■ without any statutor>' backing. It is settled principle of law that in case of 

inconsistency between, notification and statutory rules, the rules shall be prevailed. 
An identical point wail arisen before the apex Court in case titled Muhammad Ejaz 
Khan and l2 others v, Muahtaq Ahmed Khan and 10 others [2010 SCR 201]. At 
page 2Q'5 of the report it wosi held as follows:—

The Seriioi: Member Board of Revenue was not competent to issue such 
policy which override the provisions of rules. It may be observed that a 
policy or notification cannot ovenide the statulor)' rules frtimed by the 
Government under the statute. Instructions and policies cannot amend the 
statutory rules."

A simlhir point came under consideration before the apex Court of Pakistan in case 
titled Muhammad Nndeem Arif and others v. Inspector General of Police, Punjab, 

: Lahore and others [2010 PLC (C.S) 924) wherein at page 931 of the report it was 
held as foliov/s:-

".... The depar^ent consistently followed those instructions of fire Inspector 
General of PcJlice which were issued without approval of tlie Provincial 
Government, the instructions as well as departmental practice are illegal 
imd violative of the directions or instructions on departmental practice 
conflicting wilk the parent statute or rule cannot remain operative and must 
be ignored even though they have been followed long, have been found to 
be convenienl: and have worked fairly in practice. No one is obliged to obey 
such dircctions/instructions/dcpartmcntal practice. Tltc role of the 
directions/insb’uctions is to supplement, never to contradict or conflict with 
rules. A direction/instruction cannot abridge, or run counter to, statutory 
provisions. If there is any conflict between the rules and the directions/ 
Instructions/ departmental practice, the rules prevails. Instruction or 
departmental practice cannot amend or supersede the rules."

Therefore, in view of above the oSicial respondents shall make appointments in 
future against 6.50% quota through Public Service Commission. The instant 
observation will, however, not affect appointments which have already been made 
on the basis of Government notification dated 15.01.2011.

15. The crux of alrove discussion is that writ petition No.1426/2011 is accepted

AT/F S'TT O
. % A
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11 M.lll

and official respondents No.'i.3 to 5 are directed to place the case of petitioner Ansar 
Ali before the appropriate selection authority for consideration to be promoted 
against the post of Noib Tehsildar B44 within two months from the receipt of the 
instant order. However, writ petition,No.690/2012 is baseless, hence, the same is 

' dismissed. An attested copy of the instant judgment shiUl be transmitted to Sejuor 
; Member Board of Revenue and Commissioners of Divisions for compliance. The 

costs shall follow the eventuality.

: SA/6l/];-[C(AJ&K)
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2018 P L C (C.S.) (i57 

[Supreme Court oT Pakistan]
i *'4, <1* WiiT*.

Present: Mian Saqib Nisar, C.J., SanlarTariq Masootl and Faisal Arab, JJ 

MUHAMMAD PLyJiJ^'IirLLAH aind otliers

I.

Versus I

2ARAI TARAQrATI BANK LIMITED (ZTBL) through President, Islamabad and another

Civil Petitions Nos. 3078 to 3130, 3163 to 3180, 3184 to 3203, 3244 to 3258, 3263, 3285 and 3286 of20l6
and Civil Misc. ApplicatipnsNos.(5624 to 6626 of 2016 and 5569 of2017, decided on 22nd November, 2017.

'1

(Against the judgmicnt dated 29.06.2016 of the Islamabad High Court, Islamabad, passed in I.C.As. Nos. 29, 
30, 32, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53. 54, 153, 154, 155, 156, 

160, 161, 162, 163, 164, 165, 166, 167, 168, 170 of2014, 994, 998 of2013 and 181 of2018)

1
:!

157, 158, 159.

(a) Civil service—

—Terms and conditions of service, alteration in— Terms and conditions of service could not be unilaterally 
altered by the em(3li3yer to the disqdvantQge of the employees.

(b) Civil service—

__Seivice benefits—Where an employee voluntarily accepted and received benefits under some arrangement
with tie employcr out of his ovm free will then he could not turn around and seek benefits that were 
ordinarily applicable to other employees.'

Zarai Taraqiati Bank Limited v. Said Rehman and otliers 2013 SCMR 642 ref.

(c) Agricultural Development Bank Employees Pension and Gratuity Regulations, 1981—

i

—-Preamble—Zarai Taraqiati Bank Limited (Staff Regulations), 2005, Preamble—Constitution of Pakistan, 
Art 25—Plea of discrimination—Reasonable classification between two sets of employees—-Employees of 
Agricultural Development Bank of Pakistan received tlieir pensionary benefits computed on basis of pension 
factor of 2.33%—Before Agricultural Development Bank of Pakistan was converted into Zorai Taraqiati 
Bank Limited, the bank issued a circular which reduced the pension factor to L15%-^-rSaid circular was 
applicable to those employees who opted for the Golden Handshake Scheme or were covered under the Zarai 
Taraqiati Bank Limited (Staff Re julalions), 2005 ("first set of employees")—Employees of the Bank, who 
hod neither opted under the Go den Handshake Scheme nor under Zarai Taraqiati Bank Limited (Staff 
Regulations), 2005 ("second set o ’employees"), upon their retirement were also given pensionary benefits oh 
tlie basi > of the revised piension factor of 1.15%, however on the orders of the High Court their pension factor 
was res ored to 2.33%—First set of employees contended that their pension factor should also be restored to 
233% is their tcims and conditions of service could not be changed by the Bank unilaterally, and that they 
were being discriminated against in reference to the second set of employees; held, that the first set of 
employees received all tenefits including pensionary benefits as provided in the scheme under which they 
exercised their optiian—Said employees on account of their own voluntnn/ act considered the most beneficial 
option, which disentitled them from claiming pensionary benefits under Agricultural Development Bank 
Employees Pension and Gratuity Regulations, 198!—Said employees could be categorized distinctly from 
the second set of employees who hod not opted either under the Golden Handshake Scheme of 2002 or under 
Zarai Taraqiati Bank Limited (Staff Regulations), 2005—Plea of discrimination was, therefore, not available 
to the first set of employees being of distinct class—Petition for leave to appeal was dismissed accordingly.

[

:•

1
National Bank of Pakistan v. Nasim Arif Abbasi 2011 SCMR 446 and State Bank of Pakistan v. 

Imtiaz AM Khan 2012 SCMR 280 ref. AT"^HS-.TE0:
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Case Judgement .

Abdur Rehmon Khan, Ads'oeate Supreme Court for Petitioners (in C.Ps. H 
to 3091, 3093 and 3123 to 3130 of 2016). /

Muhammad Ikmn Chaudhiy. Senior Advocate Supreme Court for Petitioners (in C.Ps. Nos. 3094 to 

3121 of20U5).
Court for Petitioners (in C.Ps. Nos. 3092, 3080 to 3082,Abduf Rahim Bhatti, Advocate Supreme 

3084, 3122, 3163 to 3180, 3184 to 3190 of2016).

Muhammad Shoaib Shuhoen, Advocate Supreme Court for Petitioners (in C.Ps. Nos. 3191 to 3203,
3244 to 3258, 3263. 3285 and 3286 of2016).
, I
Muhammad Ikram Chaudhry, Senior Advocate Supreme Court for Applicants (in C.M.As 
to 6626 of 2016).

Ch. Imtims Ahmed, Advocate Supreme Court for Applicants (in C.M.A.No. 5569 of 2017).

Muhammad Shoaib Shaheen. Advocate Supreme Court for Respondents (in C.Ps. Nos. 3078 to 3130 
3,163 to 3180,3184 to 3190 of 2016).

. Nos. 6624

Date of hearing: 22nd November, 2017.

.TUDGMENT

FAISAL ARAB, J._In the year 2002, the Government of Pakistan decided to reorganize
Agricultural De^'elopment Bank'of Pakistan, a state run enterprise and convert it into a public limited 
company. The first step that was taken by the respondent bank towards its reorganization was the revision of 
pay scales of all its employees. This was done under Circular Nos. PD/33/2001 and PD/34/2001 dated 
05.12.2001 whereby new pay scales were introduced increasing the salaries of the bank employees 
substantially. While revising the pay scales, it was made clear that the pension and retirement benefits shall 
be decided aRer actual study. The next step that was to he taken was revising the pensionaiy and retirement 
benefits. A decision in this regard was taken by the Board of Directors, which is reflected in Circular 
No.PD/26/2002 dated 10.08.2002. The pension that was earlier being calculated on the basis of the factor of 
2.33% payable in terms of the Agricultural Development Bank Employees Pension and Gratuity Regulations, 
1981, after revision of the pay scales was brought down to factor of 1.15%. This decision of the Board 
duly circulated.

i

was

After revising the pay scales and pensionary benefits as staled above, the next step towards 
reorganization was launching of tlie voluntary Golden Handshake Scheme on 19.08,2002 for all its regular 
employees offering pension, gratuity, compensation, leave encashment, general provident fund, benevolent 
fund, medical facilities and otherjbenefits in terms thereof. As regards the pensionary benefits, which are the 
subject matter of the controversy in these proceedings, it was made clear in the Scheme tliat tlie same shall be 
calculated on the basis of the CiipularNo. PD/26/2002 dated 10.08.2002 which provided calculation on the 
basis of the revised pension faejor of l,15Vo. Being well aware that the new pension factor stated in the 
scheme would be on the basis of pension factor 1.15%, many employees opted for the Golden Handshalcc and 
left the rjobs. Subsequently, on 04.10.2002, the President of Pakistan Promulgated Agricultural Development 
Bank of Pakistan (Re-organizatio'n and Conversion) Ordinance. 2002 whereby tlie Agricultural Development 
Bank af Pakistan was converted into a public limited company and was named as Zarai Taraqiati Bank 
Limited and dul)’ registered under the Companies Ordinance, 1984. Then in 2005 another set of employees, 
who voluntarily Left tiieir jobs after availing benefits under Zarai Taraqiati Bank Limited (Staff Regulations)
2005, tiieir pensionary benefits too were computed on the basis of pension factor of 1.15%.

3 The employees of the respondent bank, who bad neither opted under the Golden Handshoke Scheme 
of *5002 nor under Zarai Taraqiati Bank Limited (Staff Regulations), 2005, upon their retirement were also 
given pensionar^- benefits under the CircuIarNo. PD/26/2002 dated 10.08.2002 i.e. on the basis of the revised 
pension factor of 1.15%. They protested by taking the stand tliat their tenns and conditions cannot he revised 
unilaterally to liieir disadvantage and claimed pension to be computed on the basis of p^sion factor of 2.33 /a 
payable under the Agricultural Development Bank Employees Pension an^iptuit^ReguiafiSnsirTpSl which
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a
"two sets of■ were applicab e when they joined service. Upon such challenge, 

employees wh? had earlier opted severance of their empldyrnent under the Golden
: Handshake Sc leme of 2002 as well as under Zarai Taraqiati Bank Limited (Staff 

Regulations) 2005 also joined in to seek the some relief. When deniqd, they 
challenged the same in constitutional jurisdiction before the Islamabad High Court

,, taking tiie’]3lea that the reduction of pension factor from 2.33% to 1.15% amounts, to
■ adversely affecting their terms and conditions of service and hence be declared 

without lav/ful authority' and of no legal effect. The learned Single Judge allowed the
■ writ petitions vide judgment dated 16.05.2013 granting relief to all employees
■ including those who opted under Golden Handshake Scheme of 2002 and Zarai 

TaraqiatrSank Limited (Staff Regulations), 2005. Being aggrieved by such decision,
; the respondent bank filed Intra Court Appeals before the Division Bench of tlie 

Islamabad High Court, which were allowed to the extent that except for those 
employees who opted under any of the two schemes stated above the rest were held to 
be entitled for computing their pension on the basis of factor 2.33%, It was held as 
follows:-

15. We, therefore, hold that the employees who had accepted tlie terms and 
conditions of Voluntary Golden Handshake Scheme offered vide-Circular 
dated 19.8.2002 and had accepted the payments are not entitled to claim the 
benefits under the Regulations of 1981. To their extent the terms and 
conditions stipulated in Circular dated 19.8.2002 and in tlie other related 
documents have atbiined finality and thus have become past and closed 
transactions. As far as the employees who had voluntarily accepted the option 
given for adopting the Regulations of 2005 are concerned they arc also at par 
^vitll those who had accepted the terms and conditions and had availed the 
benefits under the Voluntary/ Golden Handshake Scheme. The option having 
been exercised voluntarily and out of free will has a contractual status and, 
therefore, is not covered under section 6 of the Ordinance of 2002 or section 
13 of the Act of 1974. However, whether or not an employee had accepted the 
offer made by the appellant Bank vide Circular dated 30.12.2005 to adopt the 
Regulations of 2005 voluntarily and out of free will or it was a fait accompli 
raises disputed questions of fact which could not have been decided in exercise 
of powers vested in this Court under Article 199 of the Constittition. 
I'leverthcless it shall be open for the respondents or other employees to 
approach the competent authority of the appellant Bank if it is their case that 
they had not adopted the Regulations of 2005 voluntarily or tliat it was a fait 
accompli. The competent authority in each case shall afford on opportunity of 
hearing and thereafter pass a speaking order. In case of voluntary acceptance 
and adoption o' the Regulations of 2005 the erhployee shall not be entitled to 
claim aiiy bene 'it under the Regulations of 1981.

As in the intra Court Appeals, relief was not granted to those retired 
employees who neither opted under the Golden Handshake Scheme of 2002 nor under 
Zarai TaraqiEiti Bank Limited (Stafl'Regulations), 2005, they preferred these petitions 
seeking leave to appeal.

4.

Learned counsel for the petitioners contended that in terms of proviso to 
section 39(2) of the Agricultural Development Bank Ordinance, 1961, no ir^ulation 
relating to matters stated in clauses 'e' and 'F shall take effect until it has been 
approved by the Federal Government. He stated that as tlie Voluntary Golden
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: Handshake Scheme does not have the backing of Federal Government s approval, it is 
■ not enforceable in law. He next contended that while the relief of pensionary benefit in 

terms of pension factor 2.33% has been granted to other employees of the respondent 
Bank in the in pugned judgment, denial of such relief to the present petitioners is 
discriminatory ind their pensionary benefits also ought to have been calculated on the 
basis of factor of 2.33% instead of I.|5%. Learned counsel for the respondents, on the 

. other hand, hat, defended the impugned Judgment.
I

ft is a well settled priricipic of law that the terms and conditions of service 
cannot be unilaterally altered by the employer to the disadvantage of employees. 
Such prcitecticn is also recognized under section 6 of the Agricultural Development 
Bank of Pakistan (Reorganization and Conversion) Ordmance, 2002 and section 13 of 

I the Banks (Nationalization) Act of 1974. However, where an employee voluntarily 
occepUi and receives benefits under some arrangement with the employer out of his 

free will then he cannot turn around and seek benefits that were ordinarily 
applicable to other employees. This principle has been recognized by tills Court in the 

■ case of Zarai Taraqlali Bank Limited v. Said Rehman and others (2013 SCMR 642). In 
paragraph 14 it was held as follows:-

14. Notwithstanding the legal status of the impugned Circular we-concluded 
that the employees v/ho were protected under section 6 of the Ordinance of 
2002 i.e. who were hi service prior to conversion of the appellant Bank into an 
incorporated company and tlius were governed under the Rcgulotions of 1981 
would not be affected in any manner whatsoever nor the Circular dated 
10.^2002 shall have any relevance to llieir extent. However, the case of the 
cimployees who had voluntarily and out of free will accepted and adopted the 
Regulations of 2005 or the offer of Golden Handshake Scheme vide Circular 
dated 19.8.2002 and pursuant thereto had accepted and received the benefits 
and payments thereunder are not entitled to claim protection either under 
section 6 of th«i Ordinance of 2002 nor under section 13 of die Act of 1974. 
Both the said slatutoiy provisions are a clog or restraint on the employer not to 

' alter or change the terms and conditions to the disadvantage of an employee.
The protection under section 6 of tlie Ordinance of 2002 or section 13 of the 
Act of 1974 by no stretch of imagination can be extended to such employees 
who consciously, out of their free will and voluntarily accept or adopt altered 
or changed terms and conditions of service. If this was not the case then a 
person tendering his resignation out of free will could also turn around later 
and seek protection under section 6 of the Ordinance of 2002. When an 
employee accepts an offer voluntarily and tlie same is acted upon then he or 
she is estopped from resiling from the commitment later. The legislative intent 
behind section 6 of the Ordinance of 2002 or seclibn 13 of the Act of 1974 is 
to ensure that the terms and conditions of the transferred employees remain 
protected and ihey are not alteged or varied to their disadvantage unilaterally 
and without their consent. Consent, conscious decision or acting but.of free 
will would obviously not attract the protection contemplated under section 6 of 
the Ordinancej Df 2002 or section 13 of the Act of 1974.
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In the present case the petitloner.s in all the connected petitions belong to such 
categories of ex-employees of respondent No.I who Icfl their jobs long ago after
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option which disentitled themselves from claiming pensionn^ benefits under 
: Agricultural olvelopmeint Bank Employees Pension “"‘‘gratuity Regulations, 1981.

They can be cajegorized distinctly from the employees who had not either undw 
; the Lldeii Halidshake Scheme of 2002 or under Zarai Taraqiati Bank Limited (Staff 

, Regulations), 2005. Tile plea of discrimination was, therefore, not avmlable to 
petitioners being of distinct class, the Division Bench of the High Court rightly 

'de'cihifdniiem the relief. Judgments of this Court rendered m the c^es of National 
Bank of Paicisun v, Nasim Arif Abbasi (2011 SClylR 446) and State Bank of P^ist^
V Imtaiz All Khan (2012 SCMR 280), which have upheld similar ,kin^ ot 

. classification ban be referred with, considerable advantage. In paragraph 13 of the 
National BanK of Pakistan supra case, it is held that "a reasonable classification in 

I terms of the law laid down by this Court in 1. A, Sharwani v. Government of Pakistan 
(1991 S CMR 1.041) did exist between the two categories of employees, i.e. those who 
bad eitercised the option and those who had not exercised the option. As such, toe 
learned counsel for toe respondents failed to point out discrimination prohibited under 
Artioie 25 of tlie Constitution.” Hence, the question of discrimination does notarise.

8. Insofar as the restriction that no regulation relating to matters stated in clauses 
■ 'e' and T shall take effect until it has been approved by the Federal Goverhment 

contained in proviso to section 39(2) of the Agricultural Development, Bank 
Ordinance, 1961 is concerned, it suffices to say that the Voluntary Golden handshake 
Scheme has been recognized in various judicial pronouncements and the same was not 
challenged by any of toe petitioners at toe time of opting benefit thereunder. Hence, 
the same cannot be gone into at this stage of the proceedings.

ti'Strifi

I.

The above arc toe detailed reasons of our short order dated 22.11.2017 
whereby we dismissed all these connected petitions.

C.M.An. NOS. 6624 TO 6626 OF 2016 AND 5569 OF 2017

As we have idismlssed the main petitions, these C.M.As. for impleadment as 
party have become infrucutous and arc accordingly dismissed.

MW.AJIvl-4/SC 
dismissed.
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. IV

I VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERV^ RIBUNAL.

PESHAWAR.

]iQ2hNo

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS
(RESPONDENT)
(DEFENDANT)

I/W4 g.Kl. /icw Ur3^^
Do hereby appoint and constitute Noor Mohammad Khattak 

Advocate Supreme Court to appear, plead, act, compromise, 

withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the 

above noted matter.

Dated. /____ /202

CLIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK 

ADVOCATE SUPREME COURT

WALEED APNAN

UMAR FAROOQ MOHMAND

&
MAHM 

ADVOCATESOFFICE:
Flat No. (TF) 291-292 3^^ Floor,
Deans Trade Centre, Peshawar Cantt. 
(0311-9314232)


