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105/2024Restoration Application No.

S.Nq. Date of order 
■Proceedings

Order or other proceedings with signature of judge

2 3

25.01.2024' The application for restoration of 12(2) Petition 

no. 221/2023 submitted today by Mr. Muhammad Asif

].

Yousafzai Advocate. It is fixed for hearing before 

Division Bench,at Peshawar on .Original file

be requisitioned. ■ Parcha Peshi is given to counsel for

the applicant.

By t/ie order of Chairman

REGISTRAR

\
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Service Appeal No. 148/2019

Babar Hayat! VS Ihsanullah and others.

INDEX
S.No Documents Annexure Page No.

Memo of Application1. 01-02
Affidavit2. 03
Memo of calling promotion —Al—3. 04

APPELLANT

THROUGH:

(M. ASIF YOUSAFZAI) 
ADVOCATE SUPREME COURT 

OF PAKISTAN.

&
(S. NOMAN ALTmJKHARI) 

ADVOCATE HIGH COURT.

Room No.FR-08, 4'*^ Fbor, 
Bilour Plaza Peshawar Cantt: 

Cell # 03339103240 ' . '
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IN
Service Appeal No, 148/2019

Babar Hayat, Sr. Scale Stenographer 
Office of the Deputy Commissioner, Swabi.

APPELLANT

VERSUS
Khybcr Pa4<h?ukhwa

Scu'vtce Tribvjfi:;S
■

101701. Ihsanullah, Senior Scale Stenographer (ACB),'
O/o Commissioner Office Mardan.

2. Muhammad Ibrahim, Private Secretary (A.C.B), 
O/o Commissioner Office Mardan.

3. The Commissioner, Mardan Division Mardan.

4. The Senior Member Board of Revenue, KP, 
Peshawar.

I>s.'sry rvo .

Civil Secretariat,

respondents

restraining the
PROMOTING THE

FORapplication
RESPONDENTS FROM
RESPONDENTS NO. 01 & 02 ON THE BASIS OF THE
irmniviENT OE THIS AUGUST TRIBUNAL DATED

WHICH CM UNDER14.04.2022 AGAINST
SEr.l2(2ICPC IS ALREADY PENDING

RESPECTFULLY SHEWETH:

That the applicant has filed the above titled petition under 
section 12(2)CPC against the Judgment dated 14.04.2022 passed 

in Service Appeal No. 128/2019. The Said CM under section 
12(2) CPC has already been noticed to the respondent and has 

now fixed for 02.02.2024.

That the main relief and cause of action of the respondents was 
altogether different from the relief which is already granted to 
them (private respondents) in the Judgment of the Tribunal 
which ultimately affected the SENIORITY of the petitioner 
without being impleading him in the array of the respondents.



n-’ •;; r

. f That in previous dates of hearing the Honorable Tribunal 
kind enough to order to maintain the status quo regarding 
promotion of petitioner and private respondents but the same 
order was withdrawn by the Tribunal on 17.01.2024 due to non 

of the Counsel for the petitioner, who was busy

was3.

appearance
before the Supreme Court of Pakistan Islamabad and that fact 

properly intimated to the Tribunal through an application 
but despite that he adverse order was made and appearance 
before Supreme Court of Pakistan was not respected at all.

was

That soon after withdrawal of status quo, the respondent 
department has issued letter for submission of working paper till 
26 January, 2024 which shows the malafide of the respondents 
because they are having the knowledge of pending petition 
under section 12(2) CPC but despite that trying to affect the 

rights of petitioner.

: 4.

■ ■ ■ V

That if the jud^ent is acted upon the petition under Section 
12(2)CPC will be become infructuous and the same would 

condemnation and affecting the rights of the

5.

amount to 
petitioner without being heard.

That to avoid of the legal complications and unnecessary 
litigation, it would be in the interest of justice to restrain the 
respondents from promoting the respondents No. 01 & 02 on the 

basis of impugned judgment,

It is, therefore, most humbly prayed that the official 
respondents may be restrained from promoting respondents No. 01 & 
02 to the next higher grade on the basis of impugned judgment OR at 
least maintain the status till the decision petition 12(2) CPC to the 
extent of private only. Any other remedy which this august Tribunal 
deems fit and appropriate that may also be awarded in favour of the 

appellant.

6.

APPELLANT

THROUGH:

(M. ASIF YOUSAFZAI) 
ADVOCATE SUPREME COURT 

OF PAKISTAN. t

&
(S. NOMAN ALI BUKHARI) 

ADVOCATE HIGH COURT.

. «'"t* *



•:

4

. .4 '
BEFORE THF. KP SERVICE TRIBUNAL. PESHAWAR

to. -• •
13 \ m^'x.

IN
Service Appeal No. 148/2019

Ihsanullah and others.VSBabar Hayat

AFFIDAVIT
I, Babar Hayat, Sr. Scale Stenographer Office of the Deputy 

Commissioner, Swabi Appellant do hereby affirm that the contents of this 
CM 12(2) CPC are true and correct, and nothing has been concealed from 

this Honorable Court.

DEPONENT
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BEFORE THE KP SERVICE TRIBUNAL. PESHAWAR :-r:• •

CM(12)2CPC NoJ^l /2023 
IN

Service Appeal No. 148/2019 
Decided on 14.04.2022

•t

Babar Hayat, Sr. Scale Stenogi’apher 
Office of the Deputy Commissioner, Swabi.

•5.

PETITIONER

VERSUS
1Thsanullah, Senior Scale Stenographer (ACB), 

O/o Commissioner Office Mardan.

2. Muhammad Ibrahim, Private Secretary (A.C.B), 
O/o Commissioner Office Mardan.

3. The Commissioner, Mardan Division Mardan,

Civil Secretariat,4. The Senior Member Board of Revenue, KP, 
Peshawar. .r

RESPONDENTS.
■ i

PETITION UNDER SECTION 12(2) CPC AGAINST
THE respondent FOR OBTAINING JUDGMENT
DATED 14.4.2022 IN APPEAL NO. 148/2019 ON THE
BASIS OF MISREPRESENTATION AND FRAUD
AND AFFECTED THE SERVICE RIGHTS OF '

HTS ABSENCE WITHODT
TMPT .F ADING HIM AS RESPONDENT.
PETITIONER IN

PRAYER:-

THAT ON ACCEPTANCE OF THIS PETITION THE 
JUDGMENT DATED 14.4.2022 PASSED IN SERVICE
APPEAL NO. 148/2019 MAY BE SET-ASIDE UNDER
12121 CPC BEING OBTAINED ON THE BASIS OF
FRAUD AND MISREPRESENTATION AND
AFFECTED THE SERVICE RIGHTS OF THE
PETITONER IN HIS ABSENCE AS HE WAS NOT
ARRAYED AS RESPONDENT IN THE SERVICE
APPEAL. ANY OTHER REMEDY DEEMS
APPROPRIATE TEAT MAY ALSO BE AWARDED
IN FAVOUR OF PETITIONER.

H' t'lre cop)Certified tn

mm
Kliybc/ t'i



Junior to counsel for the petitioner present. £;earn'e(J courisbfeA}P ( ^ ^ I 2,j
for private respondent No.i present. Mr. MuhammM^^Jahp.eisir/ct^

C"-'i 6'''Jan, 2024 1.

it v<-''

Attorney alongwith Mr. Ghulam Shabir, Assistant Secretaryfei4©#i€iai

respondents No.2 & 3 present.

Learned counsel for the petitioner was stated to be busy before 

the Supreme Court of Pakistan, while learned counsel for private 

respondent submitted that in this matter, promotions are stayed by the 

Tribunal, therefore, adjournment might not be granted. Junior to counsel 

for the petitioner requested that the matter might be adjourned for 

tomorrow, so that it could be argued. To come up for arguments 

tomorrow i.e. on 17.01.2024 before D.B. In case of failure of arguments 

by the learned counsel for the petitioner, the stay earlier granted slial! be 

deemed to have been vacated. P.P given to the parties.

2.

(Muhammad Akbar Khan) 
Member (E)

(Kalim Arshad Khan) 
Chairman'^■vl'ihizciit Shuir'''

f/)t«re cow..Certifieii

.ikR'SR
Scr^-ice Tribunal
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Petltionei' alongwith juiuor to his counsp ^present 

Learned counsel for private respondent No. 'Mg^esent.-^^ 

Mr. Asad Aii Khan, Assistant Advocate General for

17.0X.2024
/>{• \ '-1.

respondents No. 3 & 4 present.

junior to learned counsel for the petitioner submitted

the ground that learnedapplication for adjournment on 

counsel for the petitioner is busy in Supreme Court. 

Adjourned. To come up for arguments on 02.02.2024 before

the D.B. Parcha'Peshi given to the parties.

(Salah^d-Din) 

Member (J)
(Muhammad AkbarKhan) 

Member (E)
*i\‘aeciii Amin*
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