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Muhammad Arshid S/o Sher Muhammad ..  APPELLANT. ‘
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« 7 ¢  BEFORE THE HONOURABLE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1715-A/2023

Muhammad Arshid S/o Sher Muhammad ..uusccmsnnniensnnmssssseseesnnn APPELLANT.
VERSUS

1. Secretary Elementary & Secondary Education KPK Peshawar.
2. Director Elementary & Secondary Education KPK Peshawar.
3. District Education Officer (Male) Mansehrau........cccecevecirinnsisnvennennennn . . RESPONDENTS.

Ehvhee Pakhtukirwe

PRELIMINERY OBJECTIONS:- Service Tribunal
Diary No. l (00?

D:ucdg_a_:,o_&_aig_(‘f
2. That the instant service appeal is badly time barred. Hence liable to be dismissed.

1. That the appellant has got no cause of action locus standi.

3. That the appellant has concealed material facts from his Honorable Tribunal in the instant service
appeal. Hence not entitled for any relief and appeal is liable to be dismissed without any further
proceeding.

4. That the instant service appeal is based on malafide intentions.

5. That the appellant has not come to this Honorable Tribunal with clean hands.

6. 'fhat the appellant is not entitled for the relief he has sought from this Honorable Tribunal.

7. That the instant service appeal is against the prevailing law and rules.

8. That the appeal is based on malafide intentions just to put extra pressure on the Respondents for
gaining illegal service benefits.

9. That the instant service appeal is not maintainable in its present form.

10. That the service appeal of the Appellant is infructuous as per Khyber Pakhtun khawa sacked
employee appointment Act, 2012. Under section 5, wherein sacked Employee shall not be entitled

to claim seniority and other back benefits.

FACTUAL OBJECTIONS:

1. ParaNo.1 is correct to the extent that the aforementioned appellant was appointed contrary

to law and policy, then such irregularly appointees were letter on declared illegal and were

terminated.




. Para No.2 is correct to the extent that the Government of Khyber Pakhtun Khawa

promulgated Khyber Pakhtun Khawa Sacked Employee Appointment Act, 2012.

. Para No.3 is correct to the extent that the Appellant filed a writ petition before Honorable

High Court Abbottabad Bench, which was decided on 24-05-2017, and also a filed COC
against non-compliance of the judgment ibid,.wherein respondent Department appointed
the appellant as PST vide dated 20-06-2019 under KPK Sacked Employee Act, 2012, as
well as the direction of Honourable High Court Abbottabad Bench. 4 sacked Employee

appointment under section 3, shall not be entitles any claim seniority, promotion or other back

benefits and his appointment shall be considered as fresh appointment.

. Para No.05 is incorrect that the appellant did not filed any departmental appeal to the

appellate authority. Whereas as per sacked Employee appointment Act,2012, under section
5, sacked Employee shall not be entitled to claim seniority and other back benefits: 4 sacked
Employee appointment under section 3, shall not be entitles any claim seniority, promotion or
other back benefits and his appointment shall be considered as fresh appointment. That the
appellant is not aggrieved person in the meaning sacked Employee Act, 2012 inter-alia, on the

following grounds.

GROUNDS:-

' a. ' Incorrect and denied, the appellant was appointed in the light of sacked Employee Act 2012,
as per rules and policy and also direction of Honourable Peshawar High Court Abbottabad
Bench. The appointment order of the appellant was issued in accordance with the rules, Act
and policy of the Government. Whereas as per sacked Employee appointment Act,2012,
under section 5, sacked Employee shall not be entitled to claim seniority and other back

_ benefits: A sacked Employee appomtment under sectlon 3, shall not be entitles any clalm

o sem(-)rit\y‘,‘ pfomotlon or other back benefits and his appomtment shalll be c“oil\mdered as fresh
appointment. Hence the appellant is not entitled to any claim of the back benefits. The same
nature case has been dismissed by this Honourable Service Tribunal vide Judgenment dated
20/2/2019 in service appeal No. 1377/2015 titled “ Syed Naveed Hussain shah vs Govt of

KPK and others.
(Copy of Sacked Employees (Appointment) Act,2012 and Judgment
20/02/2019 are annexed as annexure A & B)

b. Incorrect and denied, the appellant las been treated as per law and rules & act, wherein no
question of violation of law, rules & policy. detail reply has already been given in above
Paras. _

¢. Incorrect and denied, the appellant has been treated as per law and rules & act, wherein no

question of violation of law, rules & policy. Respondent department bound to exercise his
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power justly fairly, honestly in the light of laws and rules Governed by the Government, not
whim and wishes of any body.
d. As stated above. The Respondents seek leave of this Honorable Tribunal to submit addition

grounds & record at the time arguments before this Honorable Bench.

PRAYER:

In the view of above made submissions, it is requested that this Honorable Tribunal may very
graciously be pleased to dismiss the instant service appeal with cost in favor of the Respondent

Department in the interest of justice.

lementary & Secondary Education

Khyber Pakhtunkhwa Peshawar........c.ccoeenensensenmescssisesnnne Respondent No.1
()]
Samina Altaf
The Diréctor,
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar...........cumecminieniinmsns Respondent No.2

...................................................................... Respondent No.3
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e BEFORE THE HONOURABLE KPK SERVICE TEIBUNAL PESHAWAR
Service Appeal No.1715-A/2023

| Muhammad Arshid S/0 Sher MUhMMAA  wweveesevessecereseseresesmeresse APPELLANT.

i | VERSUS

1. Secretary Elementary & Secondary Education KPK Peshawar.
2. Director Elementary & Secondary Education KPK Peshawar.
3. District Education Officer (Male) Mansehra...........cccceevvvrevvneviccinnnnn.. .RESPONDENTS.

AFFIDAVIT

[, Mr. Muhammad Ishfaq Jadoon District Education Officer (M) Mansehra do,
hereby solemnly affirm and declare that the Para wise comments of the Service Appeal
No0.1715/2023 titled Muhammad Arshid S/o Sher Muhammad versus Gowt, is true to the

best of my conviction and-belief and nothing has been concealed from this Honourable Court.
I S %wﬁw \ N/

‘\’C/%szél_ank Nove nd‘iﬁ,{
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NS




THE KHYBER PAKHTUNKHWA
SACKED EMPLOYEES (APPOINTMENT) ACT, 2012.

(KHYBER PAKHTUNKHWA ACT NO. XVII OF 2012)

CONTENTS
| PREAMBLE
SECTIONS
| 1. Short title, extent and commencement.
| 2, Definitions. v “F
3. Appointment of sacked employees.
4. Age relaxation.
5. Sacked employees shall not be entitled to claim seniority and other

back benefits.

Preference on the basis of age.
Procedure for appointment.
Removal of difficulties.

Act to override other laws.

6.
7.
8.
9.
1

0. Power to make rules.




THE KHYBER PAKHTUNKHWA
SACKED EMPLOYEES (APPOINTMENT) ACT, 2012.

(KHYBER PAKHTUNKHWA ACT NO. XVII OF 2012)

[first published after having received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa
(Extraordinary),dated the 20"‘September,201 2].

AN
ACT
o provide relief to those sacked employees in
the Government service, who were dismissed,
removed or terminated from service, by
appointing them into the Government service.

WHEREAS it is expedient to provide relief to those sacked employees who
were appointed on regular basis to a civil post in the Province of the Khyber
Pakhtunkhwa and who possessed the prescribed qualification and experience
re%uired for the said post, during the period from 1% day of November 1993 to the
30" day of November, 1996 (both days inclusive) and were dismissed, removed, or
terminated from service during the period from 1¥ day of November 1996 to 31 day
of December 1998 on various grounds;

WHEREAS the Federal Government has also given relief to the sacked
employees by enactment;

AND WHEREAS the Govemmént of the Khyber Pakhtunkhwa has also
decided to appoint these sacked employees on regular basis in the public interest;

It is hereby enacted as follows:

1. Short title, extent and commencement.---(1) This Act may be called the
Khyber Pakhtunkhwa Sacked Employees (Appointment) Act, 2012.

| .(2). It shall apply to all those sacked -employees, who were”hcv)ldi.ng'
various civil posts during the period from 1% day of November, 1993 to 30" day of _

November, 1996 (both days inclusive).

?3) It shali come into force at once.

2. Definitions.-~- In this Act, unless the context otherwise requires, the
following expressions shall have the meanings hereby respectively assigned to them
that is to say,- y

o



(a) “civil post” means a post created by the Finance Department
of Government for the members of civil service of the
Province;

(b)  “Department” means the Department and the Attached
Department as defined in the Khyber Pakhtunkhwa
Government Rules of Business, 1985, including the Divisional
and District Offices working thereunder;

. (c) “Government” means the Government of the Khyber
Pakhtunkhwa,
(D) “Prescribed” means prescribed by rules;
(e) “Province” means the Province of the Khyber Pakhtunkhwa;
® “rules” means the rules made under this Act;and .~ ... ..
(g)  “Sacked employee” means a person who was appointed on

regular basis to a civil post in the Province of the Khyber
Pakhtunkhwa and who possessed the prescribed qualification
and experience for the said post at that time, during the period
from 1% day of November 1993 to the 30" day of November,
1996 (both days inclusive) and was dismissed, removed, or

terminated from service during the period from 1% day of.

November 1996 to 31* day of December 1998 on the ground
of irregular appointments;

3. Appointment of sacked employees.--- Notwithstanding anything contained
in any law or rule for the time being in force, on the commencement of this Act, all
sacked employees subject to section 7, may be appointed in their respective cadre of
their concerned Department, in which they occupied civil posts before their
dismissal, removal and termination from service:

Provided that the sacked employees shall be appointed against thirty percent
of the available vacancies in the said Department:

Provided further that the appointment of sacked employees shall be subject to
the medical fitness and verification of their character antecedents to the satisfaction
of the concerned competent authority.

4. Age relaxation.-—- The period during which a sacked employee remained
dismissed, removed or terminated from service, till the date of their appointment
shall be deemed to have been automatically relaxed and there shall be no further
relaxation under any rules for the time being in force.

&



5. Sacked employees shall not be entitled to claim seniority and other back

benefits.--- A sacked employee appointed under section 3, shall not be entitled to
any claim of seniority, promotion or other back benefits and his appointment shall be
considered as fresh appointment.

6. Preference on_the basis of age.--- On the occurrence of a vacancy in the
respective cadre of the concerned Department of the sacked employee against the
thirty percent available share, preference shall be given to the sacked employee who
is older in age.

7. Procedure for appointment.---(1) A sacked employee, may file an
application, to the concerned Department withinja period of six months from the date
of commencement of this Act, for his appointment in the said Department:

Provided that no application for appointment received after the due date shall
be entertained.

.(2) . The concerned Department shall. maintain a list of all such sacked"

employees whose applications are received under sub-section (1) in the respective
cadres in chronological order.

(3)  If any vacancy occurs against thelthirty percent available share of the
sacked employee in any Department, the senior in age from such sacked employee
shall be considered by the concerned Departmental Selection Committee or -the
District Selection Committee, as the case may be, to be constituted in the prescribed
manner, for appointment:

Provided that no w1]11ngness or response is received within a period of thirty
days the next senior sacked employee shall be considered for appointment.

4 The Concerned Departmental -Selection Committee or District
Selection Committee, as the case may be, will determine the suitability or eligibility
of the sacked employee.

(5) If no sacked employee is avallable agamst thlrty perccnt vacancy
reserved in respective cadre in a Department, then the post shall be filled through
initial recruitment.

8. . Removal of difficulties.--- If any difficulty arises in giving effect to any of
the provisions of this Act, the Chief Minister Khyber Pakhtunkhwa may issue such
order not inconsistent with the provision of this Act as may appear to him to be
necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year
from coming into force of this Act.

&



| 9. Act to override other laws.---Notwithstanding anything to the contrary

’ contained in any other law or rules for the time being in force, the provisions of this
Act shall have overriding effect and the provisions of any other law or rules to the
extent of inconsistency to this Act, shall cease to have effect.

10. Power to _make rules.-—- Government may make rules for carrying out the
purposes of this Act.
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g boREEORI NI ](H\"H] R, I’Afxif PUNKEIWA SERYICE TRIBUNAL JPESHAWAR .

. , AT CAME COLIRT /\HIN'H TABAD,
i Service Appea) Wo, 1377/2015
§ Date of Institution ... 10122013
Date of Decisian ... 20.02.2019
Syed Naveed S;lmh son of Muazzam Shah, PST, Govt: Primary Sg,hooi Mam
i Fajaaum, Diswict Manselira, . : (Appellant)
4 ' ~ VERSUS
3 .
Gove of Khyber Pakhtunkhwa; through Seeretary Elementary and Secondary
i Bducation, Peshawar and two others. ... (Respondenis).
A
" ML MUHAMMAD ARSHAD KHAN TANOLL
Advacate , ' - For appellant.
Lo MK. MUMAMMAD BILAL, .
' [eputy District Altorney For respondents
| . MR AHMADHASSAN, - MEMBER(Exceutive)
| MR, MUHAMMAD AMIN KIJAN KUNDI * - MEMBER (Judicial)
(UI)C‘MCNT

AIIMAD HASSAN, MI‘MBT‘R - Anffumc,nts of .the learned CO%SF("EQ?!@.C‘ T

-5--»

partics heard and record perused.

ARGUMENTS

Learned counsel for the appellant argued that 7hc joined the Educauon.Depm'tment -

R 2 . . ) *
s PST on "2 11.1994. That htg services were tcnnunlcd wdc order dated 13.02.1997. ' %

Adter lnumuiz,atmn of Khybcz PaLluuuklma Sacl\ed Employccs Appom{mcnt Act 2012 s dd
4

2

il the cn“!PlUyccs who ,wut. ‘Ippotu{cd in the year 1993-96 and terminated in 1997 98
M,;:,lata.d As the appellant was not réinstated o he filed writ petition no. 401
vere
JU!” peldre the Peshawar High Cowd, Abbotmbad bcnch Judgment of the Pesh war

hC ouil Abbotiabid beneh dated 22.05.2013 was not implemented by the respon: cnts
RIEL '

c.oC HO* 70 AN013 was filed. Resultanily, vide impugned order dated 01, 07..015,
so Lo :

' ppcuunt,m\s reingiated fn service with immediate efloct. Feeling aggrigved, he {led
the #f SR
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v ' dcpnrln‘icnu{] . . 1 .
. ‘[' . appeal on 29.07.2015 which was not responded within the stipulated period,
At
- henee, the . L .
© present service appeal. The appellant is required to give all service benelits

w.e.£03.02 1999 to 01.07.2015,

D
_ . Lcmm,d Dcpmy sttnct Altm ncy argued tlmt as.the appellant was appomtcd in

viol
olation of uwogm. rulcs, l‘lCI‘lCL his scivices were terminated vide ‘order datcd

13.02.1997.: Under the I(hybcr I’akhtunkhwa Sackcd Employees Appomtmcﬁt Act 2012,

- in. was reappointed as PST vide order dated 01 .07.2015. According Section-5 of the said

/\u sacked employees slnll not be entitled to clauu seniority and other back benefits.

Appellant was_quated according to law aid rules.

CONCLUSION,

\ 4. s not disputed that lmml%y the appcllant was appomted as PST at GPS. D m

Nalta on 22.02. 1994 Latel on whcn it came to the notlce of the 1cspondcnts that s’

~appointment was mnde in’ woiatlon of rules, hence, his services were tcrmmated v. dc
order - clntcd l3 02. 1997 In- the meanwhile the. pwvmcm‘i govemment promulg: ed-

! khybu Pal\htunl(hwa Sacked Empioyccs Appomtmem Act 2012. When grievanges of thc

appu\lanl were not redressed at dcpartmcntal levcl he resorted to litigation by ﬁlmg writ

du ection

("pg er‘l quam with umnedaatc effect v1de order datcd 01.07.2015. The appellant is 2

asking lou neappomtment from Lhe date of his telmmanon hom service dated 03.02.1997..

Attention 1S dmwn to Secuon-s of the atorementioned Act, wherein it is clearly lald dowu

that the sacked employee shall not be enntied to clanm scmonty and other back benefits.

Thé retevant pt‘.ovlsnon is reproduccd b low:-

v

wA sacked: em lovee appointed under Section-3, shall not be .

'} ..\A‘\ gn__t_;__tlg_d to_nny claim of senioritys promotion or other back-
.(‘:" d)bcncﬁtb "lll(‘ has nppolntn]clﬂ “\ﬂ“ be CO“S‘(‘CVQ(] as fresh
sl : V’mm_mﬂl‘.“&&
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petmon in Peshawar Hrgh Court Abbotlabad Bench., Finally m.pursuancc of the

s of thc Peshawar: lngh Court, Abbottabad Bench hc was appomtcd as PSt at ..
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costs, 1“11
| ¢ be consigned to thc u:cord room.
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(MUHAMMAD AMIN KHAN KUNDI)

ANNOUNCED

20.02.2019
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(AHMAD HASSAN)
Member
Camp Court Abbottabad.
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Stquel to ab ' '
ove, the appeal is dnsmasscd Parucs are left to bcm thcnr ovn
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AUTHORITY LETTER.

It is to certify that Mr. Mubashir Ahmed, legal representative of District
Education Office, Mansehra is hereby authorized to submit para wise
comments in case tiﬂed “Muhammad Arshid Versus Govt. of KPK”
service appeal No. 1715/2023.

OFFICER




