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The appeal of Mr. Tausit” Ahmad resubmitted:
teday by M Saadutlah Khan Marwat Advocate. 1Uis fixed for
s preliminary  hearing before Single Bench at Peshawar’ on.

Iarcha Peshi is given to counsel for the appellant.

By the ord Qirman
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The appeal of Mr. Tausit Ahmad received toda‘y i.e on 18.01.2024 is incomplete on the

score, which is returned 1o the counsel for the appellant for completion and

sion within 15 days

G- bepartmental appeal and revision petition is unsignad.

- Affidavit s not attested by the Oath C(I)mmissioner.

‘ selat appieal is nol attached with the appeal be placed on it

, 50t 8% and 74 of the appeal are illegible which may be repltaced
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR |

S.A No. 63_9’[ /2024

Tausif Ahmad Versus DO & Others .
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g. | Criminal Appeal before HC dated 13- “H” | 41-46.
09-2022 A
10. 2" Dismissal order dated 04-10-2022 | ‘1" 47

11. | Acquittal order / judgment 08-03-23 ) 48-71

12. | representation to RPO dated 17-4-23 "K 72-73

13. | Regret order dated 04-07-2023 "L 74 |
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14. | Revision Petition dated 13-07-2023 M 75-78..
15. | Rejection order dated 22-12-2023 "N 79
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Through / _'
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Saadullah Khan Marwat
Advocats:, )
21-A Nasir Mansion,:
Shoba Bizaar, Peshawar.

Ph: 030C-5872676
Dated.16-01-2024 ;



BEFORE KPK SERVICE TRIBUNAL PESHAWAR

s.A No.&2 / /2024

Tausif Ahmad S/O Nawaz Khan,
R/O Adam Zai, Lakki Marwat.
Ex-Constable (LHC) No. 411,
Police Line Lakki Marwat

................... Appellant

1, District Police Officer,
Lakki Marwat.

2. Regional Police Officer,

Bannu Region Bannu.

3. Provincial Police Officer,

KP, Peshawar . ................... .. Respondents

APPEAL U/S 4 OF SERVICE TR IBUNAI. . ACT, 1974
AGAINST OB NO. 462 DA']I'ED 04 4-10-2022 OF R.

NO. 01 WHEREBY APP-ELLI.ANT WAS DISMISSED
FROM SERVICE WITH EFFECT FROM 07-%(_);_.2
" RETROSPECTIVELY OR OF.]FICE __Q_R_DE_RN_O_Z(_]'_SQ
/_EC DATED 04-07-2023 OF R. NO. 02 WHEREBY
REPRESENTATION OF APPELLANT WAS
REGRETTED_ OR OFFICE ORDIER NO._ 3077-82

DATED 22-12-2023 OF R. NO. 03 WHEREBY THE

- —_....—_—._—-—..___.——.._

BOARD REJECTED THE REVISION PETITION OF
APPELLANT FOR NO LEGAL REASON:

Respectfully Sheweth;

1. That appellant was initially appointed as Constable on 09-12- 2002

and was serving the department to the best of the ability and
without any complaint.



-

SIS

10.

“That on 02-06-2017, when appeliant was on duty at Pelice Liné

Lakki Marwat was involved in criminal case No. 197 Police Statlon
Tajori u/s 324/34 PPC by the enemies. (Copy as annex. “A”

That on information of the said incident to the high-ups at Lakki
Marwat, appellant was put behind tpe Quarter Guard and when
charged at 09:00 PM, was handed over to the local police.

That on 16-11-2017, appellant was dismissed from service by R. No.
01 on implication in criminal case. (Copy as annex “B")

That on 13-05-2020, appeilént finally filed Bail Appiication before
Peshawar High Court, Bannu Bench which came up for hearing on
15-06-2020 and was then released on bcll| by the hon'ble court
(Copies as annex “C" & “D")

service which was accepted on 10-08-2020 and order of dismiss'
from service was modified into minor punishment of censure.
(Copies as annex “E” & “F")

That appellant filed appeal before R. No. 02 for reinstatement :Ln
|

That on the other hand, trial into the matter was inifiated and after
recording pro and contra evidence appellant was convicted a"nd
sentenced for life imprisonment and fine of Rs, 10, OO’,OOO/-'eA'tc.
vide judgment dated O7~09-2022.' (Copy as annex “G")

’That thereafter appellant filed Criminal appeal on 13-09-2022 before

: .
the Peshawar High Court, Bannu Bench for acquittal. (Copy ‘as

annex "H”)

That on conviction by the court of AS) Lakki Marwat, appellant Was

dismissed from service on 04-10-2022 with effect from O7-09~202,2

by R. No. 01 retrospectively. (Copy as annex “I"’)

That the said criminal appeal -came up for hearing on 08-03—2:623‘
and then the hon’ble court was pleased to set aside the conVicﬁion
and sentence of appellant vide judg'fne'nt dated 08-03-2023. (C@p’y
as annex “J") - o
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That thereafter appeliant filed departmental appeal on 17’-04-20_23

before R. No. 02 which was regretted vide order dated 04-07-2023,
(COpieS as annex “K” & \\Lu)

That on 13:-07—2023, appellant filed Revision Petition before R. No.
03 for setting aside order of R. No. 02 which was rejected by the
Board on 22-12-2023. (Copies as annex “M” & “N")

Hence this appeal, inter alia, on the following grounds:«

GROUNDS:

1.

That at the day of occurrence, appellant was on duty in police line, he
was put in quarter guard on receiving information of the incident by

the authority and was then handed over to local police station Téjori
after registration of the FIR.

That though appellant was convicted by the Trial Court but the said
4 | \

conviction and sentenced was set aside by the hon’ble High Court vide

judgment dated 08-03-2023. '

That after remitting the acquittal judgment of the Hi-gh Court to the
respondents, it was incumbent upon them to reinstate him on servixce
with all back benefits what to speak of regret of his departmental
appeal by R. No. 02 as well as by R. No. 03.

That appellant was implicated in the case with all members 6f his
family on account of enmity, but at the same time, appellant was on
duty and the authority handed over to local police on charge in FIR of
Police Station Tajori. | '

That apart from the aforesaid facts no enquiry was conducted in the
matter what to speak of providing him opportunity of €ross
examination, service of Final Show Cause Notice and self-defense.

That the impugned orders of the authorities are in total disregard of

law on the subject and are based on malafide by not :se«:uritizinlg the
criminal record of appellant.



@

It is, therefore, most humbly prayed-that on acceptance of apj‘pea!, ‘
orders dated 04-10-2022, 04-07-2023 and  22-12-2023 of the
respondents be set aside and appellant be reinstated in service with all
consequential benefits, with such other relief as ‘may be -deemed
Proper and just in circumstances of the case.

\J AN \i

Appellant’

Through /> /s KL,_\
Saadullah l\h.an Marwat

TRt

Arbab Saiful Kamal

N> 48
b An%Ja”d”Nca -
Dated 16-01-2024 : Advocates. ‘

AFFIDAVIT

I, Tausif Ahmad S/0 Nawaz Khan, R/O Adam Zai, Lakki Marwat.
Ex-Constable (LHC) No. 411, Police Line Lakki Marwat (Appelrant)
do hereby solemnly affirm and declare that contents of Serv:ce.

Appeal are true and correct to the best of my knowlodge arla.d
belief,

N______..&>
Qwu;v
DEPONENT
CERTIFICATE:

As per instructions of my client, no such like Service Appeal has
earlier been filed by the appellant before this Hon'ble Tribunal,

D . “‘4‘%

ADVOCATE
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My this order will dispose off the departmental enquiry against LHC Tauscef

Alimad No 411 while posted BDS Staff Police Lines Lakki was found to indulge in the

following allegations:-

. That he Constable Tauseef Ahmad No. 411 while posted.at Police Lines Lakki Marwat
has been an criminal case vide FIR No. 196 dated 02.06.2017 u/s 302./324/34 PPC PS
Tajor.

2. That this all speaks of gross misconduct on his part and- Iiabl(, to be pumshcd under
. Police Rule-1975.
’ o M. Atsa] Khan DSP/ HQrs: Lakki was appointed as Enquiry thcm The

mqun) officer after conduchng proper departmental enquiry into the matter and submitted

1113 finding report vide his Memo: No. 465 dated  10.10.2017 wherein the allegations were
i proved against him and recommended him for major punishment. The delinquent police
o : :

officer was served with final show cause notice and reply was also found unsatisfactory.

Keeping in view of above, the allegations have been proved against him

bevond any shadow of doubt. His retention in police force is neither beneficial for the state

o nolr for the departiment.
Therefore, 1 Khalid Hamdani sse.omi, District Poiice Officer, Lakki Marwat
exercise (he pm.\-'er's vested in me under KPK Police Rule-1975, hereby award him major
( punishment of dis mlssal from service with immediate effect. He is directed to deposit alf the
: government articles allotted te him (o the concerned branches immediately.
~' OBNo, U4l | +,
- Dated /4 /) - 12017 |
N D)Stl of Polw- Officer,
o ’ : : ‘ 7 Lak T‘)T Arwal,
ody . ~
[ £43
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Cr. Mise/B.A No. 22X/ — /2020

. Muhammad Nawaz s/o Mir Ghaffar
Tauscef Ahmad

3. Mohib UNah sons of Nawaz Khan r/o Khmdad Khel Adam Zai, Teh'ill &
District Lakki Marwat. (Presently in District Jail Lakki Marwat)

Accused / Petitioners.

, Versus
L. The State. ,
2. Nadir Khan s/o Mumreez Khan r/o Isa Khel Adam Zai, Tehsil d& District
~ Lakki Marwat. (Complainant)

Respondents.

BAIL PETITION UNDER SECTION 497 CR.P.C FOR

RELEASE QF THE ACCUSED / PETITIONERS ON

BAIL TILL FINAL DISPOSAL OF CASE.

Case FIR No. 196 Dated: 02-06-2017

- Charged U/Ss: 302/324/34 PPC, Police Station: Tajori,

Re:pectfully Sheweth:

1. That thle accused/ petitioners along-with other co-accused [.1.

| ave falsely been
charged by complainant of the instan( case registered vide FIR No. |96 dated
) 0270672017 ws 302/324/34 PPC P i

ST e S Tajori. (Copy and better cony of 1R e

o e,

S

R ot S P R A N
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That another FIR was also registered of the same occurrence against the

complainant / respondent No.2 and others. {copy of FIR No. 197 along with

better copy are Aunexure C & D}

Al

”

That petitioners/accused was arrested on §2/06/2017 by the local police and until
now the accused/petitioners are behind the bar and the trial is pendiny t-e(’ore'thc
court of learned Add): Session Judge-111/ MCTC Lakki Marwat and is fixed for
cvidence an /05/2020. -‘

That previously on 27-08-2019 this Honourable Court in Criminal Misc: Bail
Petition No. 2143-P / 2019 disﬁlissed the bail petition of the pelitioners on
statatory ground and directed the learned trial court to conclude trial within 1w:o
montlis and also stated that failing in compliance the accused / petitioners are al
liberty to file fresh bail petition. (Copy of order date. 2/-48-2019 is

Angexure-E)

That the leaned trial court [ailed to complete trial within the specified / dirgctcd
period of two months, therefore, the accused/petitioners moved bail petition for
their release before the learned Trial Court which was dismissed vide order dalgd
11/05/2020. (Copy of bail petition & its dismissal order is annexed us

annexure “F" & " G”)

That now the accused/ petitioners feeling aggrieved from the order of learned

trial court and also being innocent, seeks the indulgence of this Hon’bie coutt,

again thronigh the instant bail petition, inter-alia, on the following grounds:-

srounds:-

That the impugned order of the learcd court below is not accordine ro faw fagis
and circumstances of the case and also the grounds taken 1n the bail petition ahd

refused the bail concession o the accused / pelitioners, on the ground alien'to

tic statute.

That earlier in Criminal Basil Application before this Hon ble Court, the bail was
not granted to the petitioners / accused, however dircetion was issued o the trial

Court to conclude the trial within a period of two months but afier more than

BTTEHITED

five months the said order was not complied with and the trinl = 4l pending

- —Filed Today ‘3

E



concession of bail. . -~

That almost three years had been elapsed but the triat of the instant case in not
yet completed and the material witnesses are yet to be examined. Motgover the

delay occurred in the conclusion of the trial cannot be attributed (o the accused

/ petitioners or any one acting on their behall.

D. That the otder sheets of the trial would reveal that the case was adjourned on
numerous occasions, mostly due to non-availability of the witnesses and it is

motre 11kely that the trial will be delayed duc to current coronavirus situation. .

E.  That the law confers right to an accused person under 3% proviso (o section 497
Cr.P. C and as such right cannot be denied to an accused on any. ground what 50

cver except the grounds given in 3% proviso to section 497 Cr.l.C.

F.  That the accused / petitioners are behind the bars since lhur arrest dalt.d
02106/201 7 and refusal of bail to the accused / petitioners. In thesc circumstance
refusal ofbail to the accused / petitioners would amount to prc-ta ial punishment,
which is not the scheme of law, therefore, the accused / petitioners having rio

fault on their part are entitled for concession of bail.

G. . That it is pertinent to mention that other co-accused Sikandar KChan died n jail.
[t is pertinent to mention that the complainant party in cross case arc admitied 1o

bail on statutory ground, hence the present petitioners / sccused are also entitled
to be released on bail.

t{. That the accused / petitioners are not previously convicied offenders for an
offence punishable with death or imprisonment for life, neither are they
desperate or dangerous criminals nor accused of any act of terrorism punishable

with death or imprisonment for life.

- That aiccused / petitioners are ready to furnish bail bonds according Lo the court
satisfuaction. '

That the counsel for the accused / petitioners may kindly be allowed 1o submit

further rounds during the hearing of the instant bail petition.
r 3 “g“?‘l\ |
fC\’i ooy %) | ATTESTED

l-
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Therefore, in these cirtumstances it is very humbly prayed that-

on acce"ptat;ce of the instant bail petition, the accused / petitioners may

_graciously be granted the concession of bail, till the disposal of the.

case.

Dated: 13-05-2020

Through Counsel

‘

Certificate

Accused/Petitioners

‘if:_—a*z:m-/\r\/ -

Salah-ud-din Marwat
Advocate, High Court.
Lakki Marwat.

Certified that according to instruction of my client the accused / petitioners hadl

previously filed bail petition on statutory ground before this Hon’ble Court which was -

dismissed with directions to complete trial within two month and as the trial s not

completed in specific period, the accused / petitioners filed instant bail petition.

{
!

oy pamam it ""'M‘\

f‘”';(-.\i\'u’,}, "Todny

Safazh-ud-din Marwat
Advocate, High Court.
Lakki Marwat. ’

-




~* Date of hearing . 04/6/2020.

[N

JUDGMENT SHEET | ‘*@, N

BANNU BENCH.
(Judicial Depaﬂmenl}
) Cr. Misc:BA No. 227-B of 2020
Muhammad Nawaz eic:
e Vs:
The State elc:
JUDGMENT

For Petitioner:-  Mr.Salah-ud-Din Marwat, advocate. |
For State:- Mr.Shahid Hameed Qureshi, AAG. |
For Co,_mpl,afnant:-Mr.Muham:ma.d Yuqub Khan advocate.

MUSARRAT HILALL 7.- Petitioner namely- Muhammad Nawaz
“s/o Mir Ghaffar, Tauseef Ahmad and Mehib Ullah so;{s of Nawaz
" Khan, seek theii releasc on bail through instant bail petition on

- statutory ground in casc F:I.R No. 196 dated 02/6/2017, registercd

U/Ss- 302/324/34 P.P.C, at PS, Tajori, District, Lakki Marwal.

2- | According to thé contents of the F.LR, allegedly the | |
accused/petitioners along with their co-accused Sikandar duly armed
: .wi"th Kelashnikovs fired at oom.plainant paﬁy w%thiintention 0
comiic. their Qatl-e-amd, as a res;xlt of which, Abbas Kj-’han, il Jan

and co mplainant got hit thereby Abbas Khan and Dil Jan died on !

ATTECTED

b

e u p %\P
IN THE PESHA WAR HIGH corm'.r e \;‘b
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the way to hospital. Dispute of women-folk served ds motive for.the

offence.
3- Arguments heard and record perused.
4- Perusal of the record reveals that addused:pemtioher g

Muhammad Nawaz was arrested on  07.6.2017  while

accused/petitioners No-2 & 3 were arrested on 02.6:2017. The

n
.
H

.re‘cord further reveals that earlier bail>petit<m No. 408-I'f£/2017 filed .
by the accuéed/petitioncrs-was dismissed on merits by u -l on
11.12.2017. Similarly, uu_o‘thcr bail application :ﬁiéd by the
accuscd/petitione_rs on the gréund of statutory delaf was' ajso. ’
dis.missed by this Court on 07.3.201 8. The record further shows that
charge against the accused/petitioners was framed én 20307 '3 and
till 08.7.2019 only three prosécution witnesses v&ere examim:c.i, 'i"he
a§9used/petitio|1ers ggain filed an app!icaticln for grant of bail on the
ground of de’lay in conclusion of trial, howe:vér, the same was |
dismissed by this Court on 27.8.2019 wi,.tl:l.di.ljection 't}) the Tearned -
trial court to conclude the tr.i;_ﬂ within 'two 1:nonths‘“jby adopting
coercive ﬁxensurcs for the attendance of’ t,'he: ,P’Ws,- i)ut the séi;i '
ase

direction of this Court was never followed as the record of the ¢

was received by the learned trial court on 20.9.2019 and as per

——— b




12
¢, the trial should have been completed till

direction of this Cour

-20,11.2019, however, in these IwO months; the case of -

accused/petitioners was fixed before the learned trial court.on 20 -

. dates and only two prosecution witnesses namely-AS1-Hamza and

Dr. Muhammad Younis were examined on 25.1 0.2019, while on the

ned absence.

remaining 19 dates, the prosecution witnesses remai

Bven thereafler till 14.01.2020, only one PW was examined,

meanwhile, the case was entrusted to Model Criminal Trial Court

(MCTC) on 14.01.2020. On receipt of the recerd, the learnéd MCTC -

directed that the case shall proceed from 30.1.2020 till 01.02.2020,

{
H

, however, till 20.3.2020, the case was adjourned 11 times, but none .

“was examined and finally on 28.3.2020, due to outbreak of COVID-

19, the courts became non-funciional and only urgent mu.t!Lers were:

heard.
\/Q ¢/ |
M - B . y . . p : .
f\/\ﬂ« 5- Erom the details of the proceedings given hetein above,

it appears (hat learned Additional Sessions Judge-I1, Lakki Marwat

ignored the direction of this Court and let the case t proceed like @ |

civil metter, 1t has been noted that prosecution has forgotten i'-t‘s
. . = $

cardinul dut duce ; . ' ;
e J duty to produce the prosecution witnesses on the daie tixed
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" ' direction of this Court, the

wrial should have been compieted U

k]

in these WO months; the  ©85¢ of

204 2019, however,
accu.sedr‘pﬁtitioners was fixed before the learned Lriz_ﬂ court on 20
n witnesses namely-ASl Hamza and

dates and enly twoO prosecutio

i)r. Muhammad Younis were examined on 2:?5.10.2019, while on the

: f . .
g 19 dates, the pmsecu‘lion witnesses re‘ma.im:d absence-
|

remainin
Even - thereafter il 14.01.2020, only onké PW - was exami.n.ed,
maanwhﬂc, the case Was entrusted to Model Criminal Trial C‘.éurt
(MCTC) on 14.01 .ﬁOZO. On r-cc‘eifpt of the reéord, the le:arne:-d ‘Mé"l’(? |
directed that the case shall proceed from 301 2030 till 01 .02.25020,
however, till 20.3.2020, the case was adjourned ‘11 times, bl.:ll'-i one
was examined and finally on 28.3.2020, due to o;_:tbrcalc' of C(i -

19, the courts became non-fuzact’mnal and only urgent matles were

heard.

. From the details of the proc:eeding's-'giw:n herein above,

Sessions Judgel[, Lakki Marwat -
. - .

it appears that jearned Additional
jgnored the direction of this Court and let the case 10 'psvocéé-d like a

civil matter. It has been noted that prosecution has 'foréottén its

cardinal duty to produce the prosecution witnesses on thic datc fixed

-0




S

‘conelusion of the trial within time. The learned trial courl can also
not take COVID-19 as an excuse as the time of conclision of the

trial as per direction of this court expired before the spread of

COVID-19.

7 6 It is an admitted position in the instant case that the

PO

petitioners are behind the bar for the last about three (03) years and
g . '

et

_the delay in conclusion of trial is not attributed to accuscd and no

ground is available with prosecution to decline the bail to the

petitioners on the statutory ground. ;

ci——

prr—a: -

n - For.what has bee n.discussed:herein-above, the instant

bail petition is allowed on the ground of delay.in conclusion of trial
" - [T R L . . : * o . - ettt 4 g A e et et 1

and the accused/petitioners are edmitted to bail, provided they

-

furnishes bail bonds. in the sum .of Rs.5;00,000/= -(Rm;c.es Five

Lacs)each,. with two :sureties, each in. the like amount 1o the -
— - Lo s Lt | et e ey, ;

e ——

satisfaction of IHaga /Duty Judicial Magistrate, concerned.

These are the detalled reasons of short order of the even

date.
»
I o
ced. T -~ (5.06
Announnced. ' Examiner
(04/6/2020. peshavar High Coutt Bannu Bench

authorised Under &dticle 87 of
the Qanun-e-Shahadat Ordinance 1984

CERTIFIED TO BE TRUE COPY .

D) 3
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el IN THE COURT OF MAH JABEEN, ASJ-III
MODEL CRIMINAL TRIAL COURT (MCTC), LAKKI MARWAT
: "MC'J CCaseNo.....oooveeeiviiieinniees i 17/SC 0f 2018
Date of original institution...... ... . . 20-02-2018
Date of Institution in MCTC..................... 18-01-2020
Date ofd-ecision..........‘................ ...07-09-2022
The State through

Nadlr Khan s/o Mumraiz Khan r/o Isa Khel Adamza1 Tehsil &
sttnct Lakki Marwat.

...(Co;hplainant)
YERSUS
(1) Tauseei s/o Nawaz Khan (on bail)
(2) Mohxbullah s/o Nawaz Khan (on bail)
3) Muhammad Nawaz s/o Mir Ghaffar (on bail)
t/o. Ghulam  Khel Adamzai Tehsii & District Lakki

................................................ (Accused facing trial)
(4) Sikandar Khan s/o Muzaffar (now dead)

Ghulam  Khel Adamzai Tehsil & " District Lakki

AL (Accused now dead)
oAl de. .
O‘é\g\\oﬁj\; Case FIR No.196 Dated: 02.06.2017 U/Ss 302-324-337A(i)-34 PPC;

;\e‘é\l.s.(ff;? e PS Tajori, District Lakki Marwat
. JUDGMENT: .
1. . Accused named above faced trial in the instant case.
2 - Brief facts of the 'prosecution case are that on

02.06.2017 at 21:30 hours, Nadir Khan. (mJured complamant) bemg
plresent 1h (Iiv1l Hospital Tajori alongwith dead bodles of his 'son
' Abbas Khan & nephew Dil Jan, reported to police that his niece Mt
Shamxhada Bibi was married to Tauseef; that some three monthstago, TED

r<=lat10ns between the spouces became strained; that on the eventful

ggn it

¢
Di'smtt 5 Hessid \zﬁﬁ&j
LAk MAarwe
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-the accused Sikandar Khan were abated on his death.

RS
.

evening, he alongwith his son Abbas Khan & nephew Dil Jan Weﬂf-‘:uL-.

to the house of-hisiiece situated at Ghulam Khel :Adamzai in order

t¢ conciliate the matter; that on reaching near the house of Tause'_ef at

about 18:45 hours, Tauseef, Mohlbullah sons of Nawaz Khan,

M’uhammad.Nawaz s/o Mir Ghaffar & 1kandar s/o Muzaffar, du]y

armed with Kalashnikovs came out of the baithak and on seemg ‘the

complainant party, all four aécus‘ed"started‘ firing at them with i(—*’;ent‘
to commit their Qatl-e-Amd, as a résult Abbas Khan & Dil Jan got
hit and fell down while he received injury on his head After the
commission of offence, accused decampcd from the spot Mo’uve has
been descrlbed as dispute over women folk. Hence 1~‘he FIR.

3. As consequence of reglstra,txon of crime report,
investigation ensued. After completlon of mvestlgatxon challan,
'complete challan was submitted by the prosecuhon for trial. AH four

accused were in _]all SO they were surnmoned from jeil, who {were

> produced in custody and coples of record & docurnents were handed“
b w
\\;\\b \\ over to them in compliance of 265- -C Cr.PC. They were 1ndlcted for

the offences w/s 302-324-337A(i)-34 PPC to which they pleaded not

guilty and claimed trial. Hence trial commenced

4. It is pertinent to mention here tha1 after frammg of

charge and during the course of trial, accused Sikandar Khan s/o

Muzaffar met his natural death in sttnct Jail Lakki Marwat ahd in

this respect report Jail Superintendant is- avaxlable on the case file

and vide order sheet No.43 dated 24.09.2019, proceedings against SE oy

ATTES
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5. In erder to establish its case against both the accused
facing trial, the prosecution produced & .examined as many as 11
witriesses, Gist of the prosecution evidence ‘followed by detailed
discission is as under:

(i) PW-1 is the stateraent of Muhammad Sangeen MHC
#439, who had incorporated contents of Murasila into. FIR Ex.PW1/1.
(i) | Ayaz Khan SI was examined as PW-2, who had
suldxhitted complete challan against accused on 28.06.2017 and
veriiﬁed his signature thereon.

(ifi) - PW-3 is the statement of Riaz Khan #317, who had
escorted the mJured dead bodies of deceased alongwith their injury
sheets & inquest reports to produce them before the doctor, for
medlc,al examination a.nd’ for PM examination. After PM
examination the last worn bloodstaiaed- garments ef b;oth the
deceased alongwith their PM reports were haaded over by him to the
1.0 on the spot. He also affirmed his statement recorded by I.0.

(iv) - | Hamza Ali ASI was examined as PW-4. As per his

dtgttement at 2[ :30 hours complainant Nadir Khan m injured

condltlon at emergency room of Civil Hospital Tajori, in presence of
dead bodles of deceased Abbas Khan & Dil Jan reported the matter
to hxm whmh he scribed in shape of Murasila Ex.PA/1, signed by
complamant as token of correctness. He had also prepared injury

sheet of mJured & inquest reports of both the deceased which are

N Ex PW4/ 1 to 4/’5 respectively. He handed over the dead bodies for
" ATTESyey
PM examination to constable Riaz No 317 and the injured Nadir .

Ewan, R
et in
D‘Stncr s Ses
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B o
Khan for medicolegal examination to constablz (Ehsanullah No.31@.&

He verified his s{gnatures on above mentioned d:i{giuments.
, v) "PW-5 is the statement of Dr. Yeusaf MO. As per his
statement, on 02-06-2017 he medically exarﬁiried injured:f' Nadir
Kh__an'prodhced by Constable Rayaz No.317 and found the following:
1. A graze type wound 2 inch x 1 cm over the vertex. Und%:rlying
bone-was not.eXposed, wound stitched ari 3 ASD done. :
Probable duration of injury three to four hours.
Kind 6f weapon used ........ . firearm injury.
Nature of injury ,..eeceeeennnen simple ‘
~He “verified his signatures on MI report Ex‘PWS/ 1
and his endorsement on m_)ury sheet Ex.PW5/2. .
| He further stated that on the same dat’é he conduc‘éed the

PM examination of deceased Abbas Khan prodw ed by coﬁstable

§Rayaz No.317 identified by Qayyam ud Din and Aslam Khan and

OO\ 9 found the’ followmg

A young body wearing shalwar qa:-nis and bunyan
which were blood stained, PML startifig agnpearhég and rigor mortus
can be felt.

Wounds:

1

1. One entry wound of firearm 1x1 cm, mid of lateral aspéct of

S left arm.
'3; T '( § o - ) .
C W/J 9. One exit wound of firearm size 2x2 inch ‘on front of left

~ shoulder just above left auxilla.

Cis 3L

m;mc( L e

“\k i
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o~y | MB*tntry wound 1x1 c¢m on le‘ﬁ side of front of chest one inch
| : above Ieﬁ»riipplé. |
~4.0ne exit wound size 2x1 cm on right upper back below
: ,écapula.

5 One entry wound 1x1 ¢m on right auditory canal straight away.
6. One exit wound 2x2 cm on upper part of left side of neck,
» «, below Jeft mandible.. :

7 One entry wound 1x1 cm on left lo§ver back 3x4 inch above

-interia superior alex spine line.
8. One exit wound 2x2 cm on right lower abdomen.
g:‘lOne: entry wound 1x1 cm on mid of right upper buttock. |

-
10.0ne exit wound 3x1 inch upper part-of medial aspect of right

- . thigh.

1 1 .One entry wound 1x1 ¢cm on mid of posterior aspect of right

: .. thigh.

. f}‘ .

.oq & | \
/l : 12.0ne exit wound 1x2 cm anterio lateral aspect of right thigh.

cit
a0 Ja D e \\\M
gsS10Y W N\at\'*“‘
Lo

W Cranium and spinal cord: Skull "injured.

Thorax: walls, ribs and cartilages, pleura injured, lungs, peficardium
and blood vessel injured.

Abdomen: Walls, peritoneum, mouth esophagus injured, small and

large intestine injured.

Mus:c:le . bones and joints: Related mus‘élg's and bones injured. Neck
and skull injured, .
| ATTESTEp

. ~.x.m.rnw fa
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Opinion;  In his opinion the deceased has got firearm mjury - .

causing injury to the vital organs leading hemorrhage ghock and

death.
Time been i 1n3ury and death.......... within Ralf ‘z_"in hour.
Time between death and PM...:... 02 to 03 houts.

He verified his signatures PM fi*‘ef?“on: consisting of six
sheets including pictorial Ex.PW5/5 and his 'j:__z_{dorsément' on injury
sheet Ex.PW5/3 & inquest report Ex.PW5/4

He further stated that on the same datey he also
con@ucted the PM: examination of deceasezdy\,;:DilyJan pro'duced by
constable Rayaz No.317 idé’n‘tiﬂ&d by Qayyaxf:‘;'ﬁd Din and Irfanullah
and:found the following: | | |

External appearance: A young b‘ody wearing: shalwar

gamis which were blood stained, PML appearedand rigor mortus

. -

' can be felt.

({l Oq 9“)"

C“C
N\ﬁ“ 328 g \‘“ \‘\\N\

goki Se 5‘“‘(&“‘““

Wounds:
1. One entry wound of firearm 1x1 cm, on lateral aspe;:t of left
upper forearm.

2. One exit wound of firearm size 1x2 cm on medial aépect of
upper forearm.
3. One entry wound of firearm 1x2 cm on mid of lateral aspect of

t " left chest.

4. One ex1t wound of firearm 2x2 cm lateral aspect of lower
- tﬁ& .

\ ““‘ chest

5. One entry wound 1x1 cm above the mid of right shou]dr-;:r
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| Jﬂ . #! 6. One exit wound of fire arm 1x half inch lateral aspect of right

. upper chestjﬁst below the fight auxilla. |
7. One entry wound 1x! cm on v,dorsa'l- aspect of right hand.
8. One exit wound 1x2 cm on palmer aspect of right hand at the
| same level.
| . 9 One entry wound of firearm 1x1 cm on anterio lateral aspect
of upper thigh. |

10.Exit wound 2x2 cm poster@dr'lateral aspect of right upper
.. thigh
- - 11.Entry wound 1x1 cm right lower back.

., 12.Exit wound 2x2 cm on anterior aspect of right abdomen at the

level of umbilicus 3 to 4 inch lateral to umbilicus.

Cranium and spinal cord: Normal
lji,orax: Walls, pleura and ribs injured, right and left ‘lungs,

pericardium and heart and blood vessel injured while rest organs

normal, 4

/(00] B‘Q-

Abdomern: Walls, peritoneum, diaghram, stomach, small and large

' ‘\ggt;ofjﬁg:a\‘““ ?h%e&tine, liver, .sple_en were injured while rest were ;wrmal.
M \j:“‘f‘“ Mgg:l_e,_]?g%qs and joints: . Related muscles and bones injured.
Rig,ht, fémug‘ ﬁ*gctured, ’
'Opinion: In his opihion the deceased has got firearm injury
c:éuéing injufy to the vital organs leading to hemorrhage shock and
c_leal,,th' o | A TTES 7' E 0
Time been injury and death..........within one hour, - -0

Time betwéen deathand PM........ 03 to 04 hours.

4
et & Sﬁsséon Judyi
beiki Marwag v
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He verified his signatures on i report COT

six sheets including pictorial Ex.PW5/8, his stidorsement|on injury
| i :

sheet Ex.PWS5/6 & inquest report Ex.PWS/'Z o
(vi) Nadir Khan s/c Mamuraiz Khdnwas examined. as PW-6,

who is the compl'ainantrof the present case. A% i:e:r his statemenf his
niece namely Mst. Shamshada Bibi was m'** ed to accused Tausif
and some 3 months prxor to the occurrencc. ;'amled relat‘lons were
developéd between spouses and at the da e of occurrence he
aicpgwith his son Abbas Khan & nephew Dil L:in started towards the
house of .'Taus:if for settlement of t_he‘disputc-:.. At about 187;45 hours
when the reached near the house of T:‘f.r.{sif accused. Tausif,
Mohibullzh, Muhammad Nawaz & Sikandar duly anﬁed with
Kalashniko;fs came out of their baithak and stgne:d firing at .._them, as
a result his Abbas Khan & Dil Jan got hit and fell dowh on the
ground whereas he sustained injuries on his :zad and the _j accused -

94.9%

O/l vl decamped from the spot. His son Abbas Khan died at the spot
e ; . _
w\ﬁ“ 22 joaet [ whereas Dl Jan succumbed to the i injuries on *xe ‘way towards Civil

5““‘3\«\““\3“* o

pady:

Hospital Tajori. His report was recorded at Civii Hc'spital Tajori on
02.06.2017 at 21:30 hours, duly signed by him. He further stated that
1.0 prepared site plan at his instance and during spot inspection .0

'took. into possession bloodstained earth from places of both the

7 deceased and were sealed into separate parcels and 1.O prepared
v recovery memo to this effect, to which he is the marginal witnéss, He
further stated that 1O also took into possession 21 empty shells of

7.62 bore from the places of all accused and same were sealed into

sistingof - .
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“parcel and 1.O calso took into possessxon bloodstained garments of
sboth the deceased which were sealed into separate parcel and

prepared recovery memo to which he is the marginal w1tness His

statement was recorded by the I.O on the spot.

| (Vii) ' - PW-7 is the statement of Irfanullah s/o Rehmanullah,
o wﬁo had identified the dead body of deceased DilAJ.an before police
»as well as before the doctor.
(viii) Abdul Muneem ASHO was examir;ed as PW-8, who
'h,aﬂ iﬁ\'estig;ated the present case. As per his statement on 02.06.2017
on.receipt of copy of FIR, he proceeded to the spot and preiaared site
plan ExPW8/1 at the pomtatlon of complainant. During spot
inspection he took into possessxon bloodstained earth from the place
of deceased Abbas Khan, some bloodstained earth ﬁ'om the place of
deceased Dil Jan and sealed it into parcels No.l & 2 vide recovery |
fagnio Ex.PW8/2 in presence of marginal witnesses. During spot
Q/I 00) '})— mspectlon he also secured 21 emptxes of 7.62 bore Ex.P-1 from the

Jabeb“m@taces of all accused, each empty was signed and sealed all into
Mah et

at '
L Scss i N pan pgrpel No.3 and prepared recovery memo Ex PW8/3. Similarly

dgripg spot inspection he took into possession b}<5odstained shirt
Ex.P-2, shalwar Ex.P-3 of white color belonging to deceased Abbas,
bIoodstained Qamis Ex.P-4, shalwar Ex.P-5 belonging to deceased '
Dll Jan produced by Constable Riaz Khan #317 and prepared

A TTES te‘écpery memo Ex.PW8/4. He further stated that on 14: 06 2017 'he

Ny took into possession one Kalashnikov bearing No.(313)56- 1461038

Examitict t0

o'iwict & Sessiddie6  alongwith "empty fitted magazine which was issued to
O Lakki iMarwat e - :
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accused Tauseef Khan #411/BDS by T(oth.if;ﬁ?%ﬁhal”ge NOO:.T Kamal
ASI on 23.02.2017and on 03.6.2017 the- sae was dsposited in
general Koth by Incharge BDS and the Same was tdken into
possession and was sealed into parcel Noiém the preSence of
marginal witnesses vide recovery memo ExiPW8/5. Aﬁer the
recalling of BBA of accused Muhammad Newaz on 23.6[-2017 he
issued his card of arresi Ex.PW8/6 and on 14.05.;‘2017 he applied for

departmental proceedings against accused “Toseef Ahmad vide

application Ex.PW8/7 who was dismissed subsequently from the

service. Likewise he also applicd for depariimental proceedings -

against accused Constaele Muhammad Na\ﬂz vide appiication
Ex.PW&/8. He had also placed on ﬁfea Naqal: M::a‘diNo.l‘OS Db dated
01.06.2017 Ex.PW 8/9 in respect of deﬁamxre of eccused .
Muhammad Nawaz, Mad No.27 dated 04.06.2017 ExPWS8/1 in

respect of absentia of accused C'(»nt;l'able Muhemmad Nawaz and

nn&%al Mad No.I9 dated 02.06017 Ex. PWS/IO—A in respect of
ge- \\\N\

L 5655 m.at\*‘“‘ absentia of accused Toaseef Khan. The case property i.e

bloodstained articles & emptit s were'hmded over to the Mohamr for

onward transmission to F:L vide applica"cigds EZx.PW8/I_1 &

. ExPW8/12. He had also placed on file the Raseed Rahdari .

© No336/21 & 33721 as Ex.'W8/13 & Ex.PW8/14 respectively. He

had Hlso placed on file Mz 1 No.25 dated 06.07. ’7017 in respect of .

| departure of constable Ur: r Ayaz No.767 thirough route cemﬁ[cate

P

No.336/21 & 337/1 for ES). Peshawar which is Ex.PW 8/15 and had

also placed on file mad 1v0.20 of DD dated 09‘.07.2017 Whl_Ch is
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AEx PW 8/16. He recorded the statements of P Ws and after

, r
c_;ggnplet:lon of investigation he handed over the case file to SHO fo

i

~sibmission of challan. He verified his signatures on above

mgg’xtioned documents.

(ﬁ.lx_)' | PW-9 is the statement of Nasrullah Khan SI, who had
placed on file FSL results in respect of bloodstained garments of
deceased & injured which are Ex.PK & Ex.PK/1 respectivelj.

x) Noor Kamal Khan ASI was examined as PW-10. As per
his statement on 23.02.2017 one Kalashnikov having No.313 56-
146 1038 alongwith empty fit magazine and ammunition was issued
officially to Constable Toseef Ahmad No.411 BDS and was
d,e:f:qsited back the same on 3.6.2017 through incharge BDS in the
general Koth, and he produced the original register in this respect,
copy, of the relevatit page is Ex.PW10/1 (ériginal seen and returned).
He:.stated that on 14.06.2007 he handed over the said Kalashnikov
a}ongwnh fit empty magazine to the 1.O which was taken into
possessicn by the 1.0, vide recovery memo already Ex.PW8/5. His
statement to this effect was also recorded by the 1O u/s 161 CrPC,

(xi);_, PW-lI is the- statement of Samiullah Naib Koth DPO -

A s

Office Lakki. As per his statement on 14.06.2017 .in his presence

Noor Kamal K.han ASI Incharge General Koth handed over to the

AT T E STE q O one R.alashmkov alongwith empty fit magazine, earller lssued to

" Examidertw

i District & Sessiva.Juige
' = Likkl Marwal

constable Toaseef No.411 BDS, was taken into possession by the I O

In, hls presence. He sealed the same in parcel and taken into

. * :A.

i
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" | ent -
possession vide recovery memo already EX. PW8/5. HIS statem

W

was recorded by the L.O u/s 161 CrPC. 3
(xii)- Sher Nawaz Khan ASI was examme,d as CW-l who

stated that on 02.06.2017 he was absent from his duty and in this
respect his absence has been noted in the DD vide Nagal »Mad No.19
| dated 02.06.2017, then at about 23.55 hours on 02.(56.2017 he
resumed duty in police line Lakki vide Mad No.27 dated b2.06.2017
wherein he also given the reason that he was with one polﬁice official
namély Zia ud Din of village Kalan and in this respect the entry vras
made vide Mad No.19 & 27 Ex.CW1/l and on 03.06.2017 he
deposited Kalashnikov, issued to Toseef Khdil constable, .;in general
Khoth. - |
6. . After closure of prosecution é‘y’jden.c«e, statements of
~accused facing trial were recorded u/s® ’447 Cr.PC When the
incriminating evidence was put to them to explam rlle circumstances
O/] 001 } under which they were put. They could not offel any explanatxon

ah 32¥ L g \“‘“c‘gxceptmg by professing their innocence and that they have falsely

adal: 5355‘3\“\“'\3{W"
: been implicated in the present case. However, they neither wished to

" be examined on oath nor wanted to produce defehcez evidence.
‘ﬁ;{p . 7. Mr. Masood Adnan advocate rep;e'senting corrrplainant
?‘K*@%’ 3 party argued that all the accused facing trial have dlrect y been
| , y charged in promptly lodged FIR; that accused iaclngr 1r1al are! drrectly o
o \’ ’ charged for the commission of offence wllth act ve e role of ﬁrmg upon

complainant party and being co-villagers of : .,omplalnant and both -

the deceased, there is no chanre of false charge agam>t accused that
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o o ar account; that
sifong prosecution evidence is there in shape of ocul ’

circumstantial evidence in shape of postmortem report, recoveries,
's.i;'fe: plan, FSL reports fully supports the prosecution case; that
p:;$§ecu1tion- has proved the charges against gccgsed facing trial
Beyond shadow of any reasonable doubt, and maintained that

. a;;c_used deserves conviction and capital punishment.
8.  On the other hand Mr. Salah-ud-Din advocate learned
(ieferise 'counsel argued that all ‘the‘ accused facing trial are innocent
ellx),d have falsely been charged in the instant case without any solid
motive; that the report was lodged after preli.minar}; investigation,
W1th consultation and deliberation of the complainant and police;
that ocular account, circumstantial evidence, site plén and medical

e*;fidenlce: do not support prosecution case; that there are material

contradictions and discrepancies in prosecution evidence; that there

exist serious dents in the prosecution case and the prosecution has
£

_,[ Oq.gj}. failed to prove the charges against all the accused faéing trial, hence
(VAR

91, Arguments advanced at the bar heard and case file

carefully consulted with valuable assistance of the learned counse]

;-«)

f01 the parties,

IO;L Having heard arguments advanced at the bar and }

0‘*‘“’&3& awat poliqe which was duly signed by him verified by Hamza Al ASI

(PW-4). In his report the complainant has charged the accused facing

-
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,{ Oq (}«)_ there i$ any doubt or dent in prosecution case then its beneﬁt must be

/
s

(- as to whether the prosecution has established the charge through

\VD "84 ,: ) . -. i
o 0
[ armed

trial alongwith co-accused Sxkandar Khem (now dead) duly
with Kalashnikovs for firing at the complamarlt palty Wlth intention
to kill them. Resultantly, Abbds Khan, Dil J"an & complalnant got hit.
Abbés Khan died on the spot while Dil Jan on way to hospital
succumbed to his injuries. The complainant was assiéned specific

role of effective firing to accused named above as a result of which

“Dil Jan & Abbas Khan lost their lives whiir complainant got injﬁred.

The complainent has expllainea the motiVe to which has_ become the
reason/cause of occurrence. In addition to report of complamant
PWs have re-iterated the same narraticn as set fo'rth- by the
comp’lainant. In the circumstances heavy bu;;‘den lies on ithe~defenc‘e
to - shatter the testimonies of PWs & ’répudiate the report of
complainant. :

11. It is settled principle of cfiminal law: that the

prosecution has to prove its case beyond reasonable doubts and if
efhiven to accused. If the case of prosecution is proved through cogent

contradiction & distrust in it, then minor disc:repanciej cannot
prevent an accused from conviction. Keeping in view the above

preposition, the evidence of the prosecition be analyzed to_evaluate:

K
3,

* consistent & connected chain of direction & sircumstantial evidénce

.

against the accused or not in order to arrive at just decision of the

" case.
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| ’i*/ 12, If the entire evidentiary account is scrutini

N\ 35

ized, no doubt

there are minor lapses and inconsistencies in the same especially
When.the occurrence dates back to almost five years. It is medically
proven that human memory is usﬁally transitory and it cannot
‘recollect all the events & happenings with procession but the main
fo:afores of an incident always remain in the memory when it comes
to questxon of ocular account, It has been held by the worthy superior
couxts in plethora of judgments that minor contradictions can be
1gnored in the interest of justice. Reliance can be placed on the
i

following judgment of august Superior Court:

2014 PCrLJ 885

‘T e’rm “Contradiction "---Meaning--- “Contradz’ction“' used ' in
criminal administration of justice, would mean “those conflicts in

the evidence of the witnesses which touchzng and disturbing the root

of the charge”, became minor contradictions were bound to creep

,: with the passage of time”,
/1 ()q 99” 13.

prah’ J'Sﬁg@ \\\N‘%‘ser women folk between accused Tauseef & complainant. It has
¢

Add\ Sess stof K N\a‘wa

As regards the motive, it has been held to be dispute

i

bee:n cogently explained in the FIR that the njece of the complainant
Nadir .Kh.an was married to accused Tauseef Khan, who has

contracted the second marriage due to which the relations between
AT T ESTED - _
the spouses got strained and she was putting up with her parents. The

" —— e :

£ " complamant alongwith deceased Abbas Khan & Dil Jan VISlted the

Digtrict & 5 /Huu loago
W’ Marwat balthak fo Tauseef to bring about reconciliation between the spouses

ThlS fact was re-iterated by the complainant (PW-6) in his statement
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| mpt: nal’lt
in detail. He was cross ‘examined at lené"rh b“t the co p ’}L

: IledI
remained consistent & conﬁrmed The mot ve has becn imp y

admitted by the accused party in thelr crer‘ss I‘IR No.197 dated

02:06.2017 u/s 324/337F(ii))(iii)/34 PPC PS Tajorx whereby the
motive was stated to be dispute over women fc}k. It has be‘.en held by
the wotthy supetior courts that motive is not -;ébn:sidered :to be sine
qua non for proving the offence but when the bgqsecutidn tgkes some
specific motive then it is bound to brove it.fn the instanticase, the
prosecution has sufficiently proved the motiv; which became causé
of offence. |

14, Admittedly, the report of complainant and statement of

'complainant (PW-6) afe the primary pieces of ‘svidence. The case of

, prosecution mainly hinges -upon the report of cornplainé.nt, his

statement recorded as PW-6, statement:-of medical officer (PW-5)

who has'conducted postmortem of both the deczased and medically

*’] Oq 9-}\/ examined the compfainant (injured), Investigating Officer (PW-S)

n
gaah? = Ja ¢de\\\ who has conducted pre & post arrest investigazion aiongw1th other

N‘,\ﬁ\

- '&k Aeposﬂxons on most vital aspects of the prosecwtlon case The

- .) o
Coa9 ety
. ~,)C‘
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important witnesses the recovery memos, pointa'tion memos etj
15. The perusal. of testimonies of ali ite star witnesses of

prosecution would reveal that they rernaineé" 'con'sistent in their

/

av
N

complainant Nadir Khan who has lodged report and who is the

eyewu:ness of the instant case as rest of his compamons Abbas Khan )

Bk

. ¥
occurrence, has affirmed his stance as taken in his report. He was

-

I

L LT

‘& Dil Jan had expired as a result of firearm injuries durmg t-he-?--'
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- I i imony remained
subjected to scathing cross examination but his testimony

un-shattered and un-impeached. He remained consistent on material
points regarding the mode & manner of the crime, spot/venue & time
of éccur.renc:e, lodgment of report by him in hospital in injured
condition, explaining the investigation proceedings, preparation of
site plan, recoveries from the spot etc. The defence has failed to
create any sort of dent in his teétimony. The medical /posnnqrtem
re};ort of deceased and injured (Ex.PW5/5, Ex.PW5/8) recovery of
21.~‘c-rime empties of 7.62 bore from the spot vide recovery memo
.Ex.PWS/EB recovery of weapon of .offence i.e Kahashnikov vide
recovery memo Ex.PW8/5, bloodstained garments of deceased
Abbas Khan & Dil Jan vide recovery memo Ex.PW8/4, bloodstained

earth from the places of deceased, medico-legal report of injured

Ex.PW5/ 1, longstanding abscondence of accused and attribution of

specxﬁc role of deadhest ﬁrmg upon the complainant party,
Dﬂ 05? 9_9\ establishment of motive, the absence of any fetal dent have made
ah iz ., “wkbﬂ; case of prosecution reliable in al aspects. No doubt, the

Addl 5055\0“ N\a““t . . . : . . .
. eyéwitness who is complainant in the present case also got injured in
the occurrence, is the real father of deceased Abbas Khan and uncle
of deceased Dil Jan but his testimony cannot be discarded merely on

ATT E STE ﬂle score of close relationship especially when he is Iumself VlCtlm

of the incident and was not proved to be adverse to the accused pal“cy.

Eumum —— ' ; v . . N
Diwtrict & So.9; 6. . Further the medical evidence in the shape of medico

Laki rwya ¢
legal report and postmortem report also supports the version of

prosecution. As per MLC the deceased Abbas Khan & Dil Jan
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. -
'y ¥ their death. As per - -
’ received firearm injuries which became cause of their

: ‘ . - ide recover
report, the accused were duly armed with K:ajlhashn,lkov vide recovery

memo (Ex.PW8/5) 21 empties of 7.62.bore W%re recovere%l from the
spot. Similarly the weapon of offence Kelésl‘mikov %has been |
recovered which as per record was SMG rifle iissueg;;teg,%c%use?
Tauseef Khan officially, being police official e.nti on the eventful
night he deposited .ubaclé the said riﬂe in gene';al Koth after the
occurrence. FSL report regexrdiné bloodstained earth & iast worn
‘garme"nts of deceased Ex.PK further strengthens the etance‘ of
presecution. Similarly as per FSL Ex.PK/1 ele%/en crime empties of
7.62 bore were fired from the SMG rifle No:a;j-ss--msloés while
the remaining 10 crime empties were ﬁred_ff&f‘iﬁ other weapons also
forfeits the sltance of the proseeuticvn that ﬁring was made By more

nzi,

than one person. All these facts prove that the ocular account

ﬁunishe'éi by the PWs is trustworthy and :reliable.

7 'Oq 9)\ 17. The above scrutiny of prosecution' evidence Ie'ds this
01V -
3B e“cglért to mescapable conclusxon that the prosecution case is b sed on
wet
‘\:\a\'\ t\ sl

pAdeh: 5"5\?‘%“ mt-‘“‘ strong report, oral, cn'cumstantlal and medical evidence. There is
complete harmony & uniformity in the narration of star witnesses of
S - proseciition on all material points. The prosecution has produced

K cogent, strong & confidént inspiring evidence agdinst the accused

» facing trial and has succéeded to prove its case agamst the accused
P

o facing trial beyond reasonable doubt and up to the hilt. 77
18. . It has now been established from evaluation of fecord

that it were the accused facing trial Tauseef Khaz:. Moh:ibullah'Khan,
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P . itted the
Miuhammad Nawaz & Sikandar (now dead) who hafi comm

murder of deceased Abbas Khan & Dil Jan and attempted at the life
oi complainant Nadir Khan. However it is difficult to sort out which
of the. fire shot of the four proved fatal & became cause of death of
the-deceased and from whose fire shot corhplainant sustained injuries,
therefore, the imposition of‘déaﬁh penalty cannot be resorted to in the
situation, | :

19:- Resultantly, the accused facing trial Tauseef Khan,
Mobibuliah & Muhammad Nawaz are hereby found guilty of offence
Wi 302(b) PPC and are thus convicted aﬁd séntenced to life
1mpnsomment on two counts as taazir for causing death of deceased
Abba< Khan & Dil Jan. The convicts are also liable to payment of
compens’atlon of Rs.10, 00 ,000/- under section 544—A Cr.PC to the

leggl heirs of each deceased in equal share. In default of payment the

conths shall undergo SI for a time period of 6 months or it shall be

recovered as an arrear of land revenue. They are also convicted u/s
5109 v

ybe \\\x~\0‘§24 PPC and sentenced to undergo i lmpmonment of two years. They
\-\S a'L
\u‘“\\’

are also liable to fine of Rs.5000/- each to be payable to
injr;l'red/complainant, in default of payment thereof to further suffer

- 15 days SI. They are also convicted u/s 337A(i) PPC and sentenced

District & ('aS'Oﬂ Jud

{’akk| Marwat

for imprisonment of one month and also liable to payment of sum of

" Rs. >000/- as “Daman”, each, to be payable to mjured/complamant or

I’n default of payment thereof to further suffer 15 days SIL The
beneﬁt. of section 382 (bj Cr.PC is extended to convicts Tauseef

Khan,. Mohibullah- & Muhammad Nawaz. They are on bail, hence
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dgo : L
they be taken into custody and be sent to ja ‘ alongwith' their
e ' :' |

ences. .T heir bail bonds

conviction warrants to serve the above sent

'standé cancelled and their sureties are absolved fro,m llablhty of bail

,ﬁ?,
borids. o
20, Case property be dealt with in accordznce with Ié\%/ but

after expiry of period of appeal/revision. Copy:df"this judgmént is
supplied to convicts free of cost u/s 371 (L‘r.PC"énd their th;umb
impression obtained on the margin of erder sheet. i",.“;épy of judgxﬁent
be¢ also delivered to prosecution u/s 373 Cr.PC. F ile be consigned to

record room after its completion and compilation.

MM Mah Jabeen
e Addl: Sessions Judge- -1 MCTG,
o (Mahy abee;n)‘ LakMMamat
- ye MCTC,
B Lakkx Marwat.
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It is certified that this judgment comprises on twen'-y ’

(20) pages, each page has been checked, corrected and signed by i

FMah J»-m@e.m

wherever it was necessary. :
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Cr.A. No, _/' :?w ’/é 12022 - a wu
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L Tauséc:f ;
2. MohibUllah both S/O Nawaz Khan '
3. Muharmad Nawaz $/O Mir Ghaffar residents of GhulamKhelAdamzaz

District LakkiMarwat (Appellants /Convxcts)
Versus
1. The State
2. Nadir Khan S/() Mumraiz. Khan resident of Isa KhelAdamzai Di: >tr1ct
L’lkklMal’W&T ( (omplamant) ‘ (Respondents)
- CASEFIR 196 DATED 02-06-2017
-U/8s 302/324/337 A (134 PPC P/S: Tajori .

APPEAL U/S 410 CRPC AGAINST THE ORDER/JUDGEMENT OF
LEARNED ADDITIONAL SESSIONS JUDGE-II, LAKKI MARWAT
DATED 07.09.2022 WHEREBY THE APPELLANTS/ CONVICTS Wt RE
SENTENCED U/S 302 (B) TO LiFE IMPRISONMENT ON TWO
COUNTSAS ”IA[IR FOR CAUSING DEATH OF 'DESEASED ABBAS
KHAN & DIL JAN AND PAYMENT OF 10,0000/~ AS COMPENSATION
TO BE PAID TO . THE LEGAL HEIRS OF EACH DECEASED IN EQUAL |
SHARE OR IN DEFAULT THE APPELLANT SHALL UNDERGO S, FOR
SIX MONTHS OR. IT, SHALL BE RECOVERED AS AN ARREAR OF

LAND REVENUE, 'CONVICTED U/S 324 PPC AND SENTENCED. TO
UNDERGO IMPRISONMENT OF TWO YEARS AN FINE OF 5000
EACH TO BE PAYZuLE 7O INJURED/COMPLAINANT, IN DEFAULT
OF PAYMENT THERFOF TO FURTHER SUFFER 1§ DAYS SIMPLE.

\

5 5. /

IMPRISONMEN’] CONVIC TED U/S 337 A (i) PPC AND SENTE NCE}D(I‘O c@

. LA ‘-Y \ wt
gﬁ, HedTodd/ | | TN

R
8, \\
“ al \1 -

AL
pad b P

\\‘ .



" IMPRISONMENT OF ONE MONTH AND ALSO LAIBLE TO PAYMEN'!

OF Rb 5000/- AS" DAMAN EACH TO BE PAYABLE TO INJ TURED/
COMPLAINAN'I‘ OR IN D]EFAULTOF’ PAYMENT THEREOF TO
FU'RTHERSU]FFER 15 DAYS SIMPLE HVIPRISON]\IIENT

PRAYERIN APPEAIL,

That, by acceptance of this appeal the conviction and. sentence, of the

-appellants' may be declared null and voidand the convicts/appellants may be ..
~ acqultted from the clnarges

Respeétful]y Sheweth,

1. That the Appellants/ convicts were booked along with co-accused in FIR
‘ ‘_No 196, dated 02-06-2017 /s 302-324.337 A(i)-34 PPCpertaining to the
. 'Pqu,e Station Tajori, District LakkiMarwat, {Copy of FIR& Better copy

of FIR are attached, marked as annex-A & Bj..

2. That on the same day regardmg the same event a Cross case i.e FIR No 197

dated Ws 324/34 PpC pertaining to P§ Tajori was also chalked out wherein
two of the accused of FIR No 196 were severely injured. . (Attested copy-

and better . ‘copy of FIR. No 197, site plan, MLC of injured/ respondent |

No 2 and. Sikander Khan are attached, marked as apnex
C,D,_E,F,G,respefctively)..

3. That after completion of inve stigation complete challan was submitted by
| the prosecution for trial, Appellants/convicts ¢ along with co accused Sikander
Khan S/O Muzaffar were summoned from Jajl by The Learned Tria] Court
and after compliance of 265. CCrP.C, charge was framed U/s 302- 324 337
A()-34 PPC and regular crimina] trial was commenced.

4. That it is pertineﬂt to mention here that after framing of charge, during trial - |

co-accused Sik:ander Khan s/o  Muzaffar died in District «Ja|

et
IR o

e Mui T Filed Toda
45 SEP AN
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Add]“on"‘{g) ‘S .e

ul




P P ' | | /7
F El LakklMarwatand vide order sheet No 43 dated 24 09-2019 proceedmgs

/ ' agamst co-accused Sikander were abated.

5. That in order to establish its case prosecution produced and examined 11
" witnesses and after closure of prosecution evidence, the staternent of

. appellants/convicts were recorded ws 342 Cr.P.C. After hearing arguments

f', of both the pélties; passed the impugned ofder/ju&gment dated: 07-09-202.5

“vide which the appellants/ convicts were sentenced and convicted u/s 302

- (B) to life imprisonment on two accounts as Tazir for causing death of
~deceasec"l Abbaé Khan and Dil Jan and payment of 10,00,000 as
compematlon to be paid to the legal heirs of each deceased in equal share or

m defaultthe appellants shallundergo simple imprisonment for six month or

1t shall be recovered as an arrear of land revenue, convicted u/s 324 PPC and |

: sentenc‘e to undergo imprisonment of two years and fine of 5000/- each to be

' ,‘ ‘payable to injured/ complainant or in default of payment thereof to further -

| suffer 15 days simple imprisonment,convicted w/s 337 A(l) PPC and

K sentem,ed to imprisonment of one month and also liable to payment of R

5000/- as Daman each to be payable to the injured/ complainant or In dcfault
of payment thereof to further suffer 15 days simple imprisonment.

{Attested copy of order/judgment is attached, marked as Ann‘ex-H}-

6.0 That fee]mg aggrieved irom the Order/Judgment of convxctxon, the|

Appellants/conwcts approaches this Hon’ble Court, for the redressal of thelr
grievances.

GROUNDS:

I
t
|
!

~A. Thar the order and judgment of the learned trial court is against law facts

‘andxmuc rial vmirecord, henge not tenable

B. Tha: the learned trial sourt failed fo apprecxate the ev1dence on _{eqof‘d yhlle :

- con 1ctmg the appellants/conv icts,




C; That the judgnient of the trial court is not sustainable and tenable'in the e_yes;

H

- of law because it is established from available record of both the cases and

~ That the statements of the PWs are full of material contradiction an_di! |

- consideration this aspect of the case at all.

g

L

|
l
|
!
5
|
o
o
|
!
1nve<t1gat10n of pollce officials that these two cases are cross cases; two of |
the accused of 196 have sustain injuries in the same incident; spots of both‘ 5
the occurrences are - same and the present complainant has concealed certam
facts in his report but the, )udgment of trial court delivered in judgment of

FIR no 196 is silent aboui all the above mentioned facts.

That the leamud trial court has shown its indifference to the well celebmted
-canons of criminal justice. : S - ‘
|
dishonest improvements but the learned trial court has not taken 'intoj:-

That the mode and manner as described by the complainant and alleged e_ygz
witness is totally against the facts and circumstances of the case and the! '
injured/ complainant alleged injury is simple in naturewhich creates serious| |

doubts thérefore'A_ppellant/ Convict is entitled for acquittal.

That different sets of evidence like ocular account, medical evidence,

circumstantial evidence and FSL report are at complete variance to each!
other. . ,

i

That there-are numerous loop holes in the prosecution story, which create: 'E

serious doubts regarding the prosecution story.

That the A mellants / convicts are innocent and have falsely been charged m

the instant c-ase wirhout assigning plausible motive.

. S " ,4(.{ ‘.p
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unreas.onable and conclusion arrived at is mis-interpretatior. of justice. The§

k r }-ﬂed'lﬂdﬂ‘J 1 : , '

- That the leamed trial court mis
* brought on

;. said rru:,-readmg caused great loss to the case m hand.

: eye-wntnesses .

.- That the Order/Judgment as a res

- convicted/imprisoned is against law, facts and In utter disregards of matenal

- available on record, it is illegal illogical, perverse and therefore legally not
‘f tenable,

- That the

I
-read the evidence as nothing has been'

record regarding 1nvo]vement of appellants/convicts, hence thé

i
' .
|
1

That the order of the learned trial court has caused great miscarriage of

Fhe reasonmg and view taken by the learned trial court 1si
Learned Tr1a1 Court miserably failed to consider the unnatural conduct of

sult of which the appellants/convicts werek

Learned Trial Court for the conviction of appellants/convicts had

operated the entire judgment on surmises and conjecture which is patently
unlawful and against the evidence available on record.

That the lower court wrongly abpreciated the evidence, hence, the evidence !

would require re-appraisal, because the prosecution had failed to proye its!
case beyond ‘any shadow of reasonable doubt and the conviction of'

appellants/convicts is the result of misreading and non-reading of evidence.

Those other additional grounds will be taken at the time of oral arguments..
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‘PRAYER.

It :i§, therefore,

_ the conviction g

aside & they be

nd sentence of the appellantsmay pe set '

acquitted of the chargeto meet the ends of .

.justice. , |
I
g
Appellants/Convicts
| o
Through o ’ o ’ i
Salah-Ud-Dijp Marwat ' 1[
Advocate High Court il
LakkiMarwat ]

Dated: 13092075

Not_e o

A‘S ber instruction of my c:i{ients/AppelIan,ts, no s
conviction has earlier heiep filed before this

i
|
'
I
|

uch appea] against ' :
August Court, : ' 2

" , | Advocate,

i
i
i
i
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~ inthe 'abo\_'_e',_ cited case v1de order sheet dated 07. 09. 70”2

(USRS S

}"5’7 f.‘_io—")—l

Law

(o4

OFFICE OF THE (’ED
DISTRICT POLICE OFFICER
LAKKI MARWAT
Piv#.0969-338240 Fax#. 0969-318244
E-mail: dpolakkil@gmail,com

ORDER

LHC Tau ecf Ahmad No.411 while posted at BDS S’caT’r Police Lines LJU'

\/Iarwat was charged in a criminal case vide FIR No.196 dated <°2.06.2017 w/s 302/324/34 PPC
PS Tajori and was arrested on 03.06.2017.

In this regard, he was issued charge sheet based upon suinmary of allegations
and DSP/Haqrs, Lakki Marwat was appointed as Enquiry Officer. The Enguiry, Dfficer aiter
conducting proper enquiry submitted his findings, wherein; the allegations ievelzd against hinn
were proved. He was also served with Final Show Cause Notice to this effec: snc his reniy 0

the FSCN was also found unsatisfactory. Therefore, the then DPO Lakii Marwat awaiced him
major punishment of dismissal from service vide OB No.494 dated 16.11.2017.

Bail was granted to him by the Apex court Barnnu on 04, 00 “0 0 on ‘-r" _.._o-:hd
of delay in conclusion of trail. After bail, he preferred an appeal to RPO Baiifia for sefting

~ aside the dismissal order of DPO Lakki Marwat. The then RPG Bannu re-instated him inwo
_ service and modified the major punishment of dismissal from service in: 0, Aninor p.‘xrl-'i“r ant of

Censure vide order Endst: No.2609/EC dated 10 08.2020.

Now, he has been convicted for life 1mprlsonment /fine h\ A
Ne.IIT Model Criminal Trial Court (MCTC), Lakki Mauwat and sent to lg,xb. 3

Ini this regard, guidance was-also asked from RPO Bannu vide this m"u iarier
No.11090/EC. dated 14.09.2022. In response, RPO Bannu provide Gudance ‘Id :
No.3893/EC datad 03.10.2022 that “Rule No.8 of Pohce Rules 1973 is clear ¢n 'u-: suid
matter. Please proceed accordingly”. - -

3 Consequent upon convict for life i lmpmsonm: at/fine from th° co urt and in the
light of guldmhe of RPO Bannu vide letter: No. quoted above, I, Zia-ud- Dm Alimed PSP,
District Police Officer, Lakki Marwat in exercise power vested me in 12 ulc No ot tolie

Rules 1975, LHC Tauseef Ahmad No.411 of this District Police is hutby dmm wed from
service Wlth effen,t from 07.09.2022,

:OBN'O_». c{:,éa)\ /

Daed © U /1002022

Disiriet folice 1'?'5’)"?.'{‘-‘3['

" g . . L /l ca bl ‘*r'_‘iarwz:i
| 2 e Dica
No ///7,?{7’—' /Dated Lakki Marwat @ 9//'0 2022, m“ ]c'i f "1“ {:“ er

L’sm Macwat
“‘opy of above is submitted for favour of information to:-

The Regional Police Officer, Bannu Region, Bannu w/r to letter No. quetad abovn,

superintendent of Police. Tnvst: Lakki Marwat wr (o his letter No.1362 dated G4.00 207
HC, EC, PO & OHC for necessary action.
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_ Judgment Sheet i
PESHAWAR HIGH COURT, BANNU BEN
(Judicial Department)

Cr. A No.170-B of 2022
Tausecl & 2 others
Vs,

The State & another.
JUDGMENT

For Appellants: Mr. Salahuddin Marwat, Advocatc,

lor Respondents:  Mr, Masood Adnan, Advocaic

I'or Statc: Sardar Muhammad Asif, Asstt: AG,

Date of heartng:

SAHIBZADA ASADULLAN, J.- The appellants have called

in question the judgment dated 07.9.2022, rendered by learned
Additional Scssions Judge-111, Lakki Marwat, whereby the
appeliants were convicted, under scction 302(b) P.P.C. ;llld
sentenced llo imprisonment for lifc on two counts as taazir
with finc of Rs.10,00,000/- cach as compensation to the legal
heirs of the deceased in terms of section 544-A Cr.P.C, or in
default thercof to further undergo sfx months  simple
imprisonment. Under section 324 P.P.C the appellants were
convicted and sentenced to imprisonment for two years S.I
along with payment of compensation of Rs.5,000/- each, to be
paid to the injured/ sanpleina zvmd in default the appellants
shall further undergo 15 days S.I. Under section 337-A(i)

P.P.C, the -appellants were convicted and scntenced ;{.p?‘
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imprisonnﬁ.cm to ene month and also liable to paym;:‘nt of sum
of Rs.5000/- as' “Daman”, cach to be payable to
Ainjurcd/cqmplainum or in default of payment thereof to further
suffer 15 days S.I. Benefit of section 382-B Cr.P.C was
extended in favour [ zonvictappellants.

2. The complainant, Nadir Khan m~ovcd criminal
revision petition No.47-14/2022 for cnhancement of senience
of a;ppcl]ar;ts. Since both the matters have arisen out of the
same judgment, thercfore, we intend to decide the same
through this common judgment.

3. Bricl facts of the case as per contents of I.1.R are
that on 02.6.2017, at 21:30 hours, in_]urcd/complainant bc;ing
present with dead bodics of his son Abbas Khan and ncphew
Dil Jan, reported to police that his nicce Mst. Shamshada Bibi
was marricd 1o I'auscel S‘cm'w three months ago, relation
between the spouses became strained. On the eventful day, he
along with his son Abbas Khan and nephew Dil Jan were

going to the house of his nicce, situated at Ghulam Khel

Adamzai, in order to concilizte the matter, on rcaching ncar

the house of ‘lanisce! at shout 18:45 hours, Tauscef,
Monibullah sons of Naway Khan, Muhammad Nawaz, son of
Mir Ghaffar and Sikndar sor: of Muzalfar, duly armed with

Kalashnikovs, came out from aitak ol "Tauscel and on sceing

: . . -
the complainant party, oll the accused started firing at lhb‘ﬁl

.Yf’
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with the intention 19 kil Resultanily, Abbas Khan and il Jan
got hit and fell down on the around while he received injury

or his head. Accused afier commission of the offence

decamped from  the place of .incident. Motive hag been

disclosed as dispute over women folk, hence the ibid 1°.1.R.

4, After completion of investigalion, prosccution

submitted challan against the accused for (rial. After

compliance of provisions ¢ scclior; 265-C Cr.P.C, charge
w‘as framed against the accused/appellants urider scctiohé
302/3247337-A(1)34 .1 .C 15 which they pleaded not guilty
and claiqu trial. During the sourse of trial, accused Sikandar

Khan met his natural death  and in this respect  Jail

Superiniendent furnished his report vide order sheet dated

24.9.2019, as such

proceedings against accused Sikandar
Khan waie abaied. The preseeution in support of ifs case

produced as many as 11 witnesses, On close of prosccution
cvidence  statements of accpand was recorded under section
342 Cr.P.C, whaercin they prefessed innocence and falsc

implication, however, rither they opted o be examined on

cath as provided under sestion 340(2) Cr.P.C, nor wished 1o
produce defence cvidenen, 4 fire hearing arguments, the

learned rial Court ide inugied judgment dated 07.9.2022,

Sentencgd the accused fers sl gg mentioned above, hencé!

the insta:it appeal against i judpment of conviction,

v
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5. We have heard learned counsel for the partics

alongwith learned A.A.G for Lhe State at lergth and with their
valuablc assistance, the record was gonc through.

6. . Thic lragcd;y claimed the lives of two innoc'cnt.
;)crsons and led to an injury to thc complainant. “The
complainant along with dead bodics was shified to the hospital
where the matter was reporicd and the appcllants were charged

for the death of the deccased and the injury caused Lo the

complainant. Afler report of the comiplainant the injury sheet

- and inquest reports along with injury sheet of the complainant

werc prepared ana thereafter the complainant was (cfc;rrcd lo
the doctor for his medical cxamination, wﬁo was cxamincd by
the doctor and his medico-lcgal certificate was preparcd. ‘The
dead bndics were sent to the doctor and the doctor conducted
sutopsy on the dead bodics. The invcsligating officer alter
receiving copy of the VLR visited the spot, but 1!36.“;‘ spot
proccedings co‘uld' not be conducted as by ‘{:.é'n, -the
complainant wé:s nol available. It was on the nexi date i.c.
03.6.2017 when the site plan was preparcd on the pointation Iof‘
the complainant, During spot inspection the invcstigating
olficer collected bicod stained carth [rom the respeciive places
ol the deceased and 21 cmptics. ol 7.62 bore lying scatlcred,
rom the places oi‘ the accused. It is f)cninpnt lo mention that

on the same day, two out of the accuscd. also receivad firc arm

) g s
inony YRENERN
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injurics, who were shifted to the same ho‘spilal, where out of

“the injured accused Mohibullah reported the matler in icspect

of the injurics caused to him and to his co-accuscd Sikgnfigr.
loth the injurcd were éiaﬁtin‘c_d by the doctor and :h‘cir
mcdicé—!cgal certificates were preparcd. The report madé by E
the accused Mohibullah‘\'Nas incorporated in F.LR No.197,
where Madir, Sharifullah son of Mumyaiz, Dil Jan s;on af
Sharifullsh and Abbzs son of ANadIAr were charged for the
injurics causcd. 1t is i'ntér’csting 10 note that the copy of I.I.R
No.197 ;avas also received by the investigating officer, who
was present on the spot-in conneclion with the in'vcsl.ilgalidn of.
casc IF.I.LR No.196. During spot in_spcclion in case F.LR
No.197, the investigating officer coliccted 15 cmptics of 7.62
bore [rom the ﬁlaccs assigned (o the accused and also collected
blood stained carth from the places, where the i_nju'r.cd afier
rccciving fire arm injurics, [ell down. On onc hand lhc‘:qF Egju_rcd/
complainant ol casc LR No.197 wa.; taken imd;:;:'u‘istody
along  with injurcd Sikander in the hospital wﬁbrcas,
complainant of casc .i-'.l’.R No.196 wés al;o atrcstccli. m case
.LR MNol97. It Ais‘ pertinent to merition that on the day. of

incident i.c. on 02.6.2017 the accused/ appeliant "Tausce!, who

. was scrving in police department attached with Bomb Ziisposal

Squad, was arrcsted and was confined in quarter guard of the

Police Lincs. ‘I'he record further tells that on 03.6.2017 the

ATTESYEG
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oificial Kalashnikov ‘bc'longing lo the accuscd ‘l'auscefl was
taken out from his box by on¢ Sher Naway, Khan ASI and the
samc was handed over 1o‘thc incharge 31DS who deposiicd ;lhé
samc in the Koth and was handed over to 1hc’invcstigat§ng
afficer on 14.6.2017. It is interesting to note that invcstggaling
officer addressed an application to the Director General
lforensic Science .I.aborallohry on }4.6.2017, asking an opinion
regarding the recovered weapen ahci the collected emptics, but-
the sama were received 1o the laboratory on 06.7.2017. The
laboratory report was reccived where out of 21 cmptics, |1

were shown 10 have been (ired [rom the recovered weapon,

* whereas the remaining were disclosed 1o have been fired (rom

dilfcrent  weapons. All the accuscd cxcept Lhe accuscd
Sikandar, as he dicd during trial, afier their arrcst faced the
trial and on conclusion of the trigl, they were convicled and
scntenced, fecling aggricved the instant criminal appeal.

7. ‘I'rue that in the incident two persons lost their
lives and the complainant. gotbinjurc‘:d, but cqually truc that
from the other side Loo, two received fire arm injurié; 6;1 the
vilal parts of their bodics and in such cventuality, it is cs.s'cnlra!
for this Court Lo sece as to whclhcr the incident m.c.urrc‘d%ln the
mode, manner and at lﬁc slatcd time and as to whether béth the

sides came lorward with the whole truth. ‘I'ruc that the leamed

trial Court dealt with the matler comprehensively and that after

AT TESTEU
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. application of its judicial mind convicted the accused charged,
' I
but it is cqually true that this being the Court of appeal is under
the boundened duty to revisit the rcgc‘;rd of the casc and Lo re-
appreciate  the aqutid); - appreciated  cvidence, 56 that
miscarriage of justice could be aQoidcd,. As the incident
occurred in front of the housc of the conﬁcl/appcllants, where
they too got scriously injured, so the al@cﬁding circumstances
ol thc prescnt casc has incrcased bovth,v lhc‘ anxicty and
(;bligation of lhis- Court to go' decp to the roots of the
prosccution’s casc, so that lmiscarriagc of justicc couid be
" avoided.
8. ‘Ihe learned trial Courl while handing down the
“impugned judgment dealt with the matter comprchcné’wcly and
thal it was m.osuy. the placc ol incidcni, the motive’and the
injurics caused lo the complaiﬁpng which pcrsuadcd it to
convicl, but at the -:samc time litle attention was paid to the
‘1njurics causcd to two of the accuscd/appellants and the
aticnding, circ(nns;ianccs of the present casc, In order to gain
clariL).(, we deem it cssential to scan through -l.h.c rcg:érd once
apain; and Lo dig out as to whether thc approaéh of thz icarncd
trial Courl wis cor.rccl; and that the l'md:ing rendered Aown was
in accordance with law and [inds support from the cvidence on

record.,
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9. I order to comiprchend the circumstances ol the
casc;, we deem it cssential to po through th;: inter-sc
rcialionship bctvwccn the partics. It is on record that twe nicees
of the complainant, who happened to be the sisters of onc of

the dcccased, were married in the house of the

“convicVappellants i.c. onc Shamshada Bibi was marricd to the

convic/ appellant Tauscef whereas another to his brother in .

the same house. It is the casc ol the prosccution that owing lo

strain  rclationship between ‘Tauscel and his wilc, the

complainanl ‘parly was compclled to go and effect 2

compromisc between Lhe spouscs and Lhat on rcaching 1o the
place of incident the tragedy occurrcd, wherce the deccased lost
their lives and the co:ﬁplainant got injurcd. As in the samc
incident two rom the accused side received scrious injurics on
the most vilal parts of Lhéir bodics, s0.the qucslioﬁ which
nceds determination at the carliest is, as to what were the
actual circumstances which led both the sides to thc us‘t:"qf
lethal wcaponé and that in what fashion the im;idc;nig ocicurrcd.
Wc at this junélurc arc not in a happy mood to hold: that some

of the accused were not present on the spol, as scat of injurics

‘on the convict appellants is a circumstance which tells that

thcy were present on the spol at the time of incident, but what

conccrns us, is that what promplcd‘mc partics to firc on cach

".other which put both the sides in trouble.

<



56
) "

10, - ' ;I'h begin with, k,vc: would like i’o go 'throug'-h the
statement. ol the complainant who appeared before the trial
Court as PW-6. The complainant stated that on the day of
incident .hc along with dcceased left their house to the
village of the accused o effect a ;:dmpromisc between the
accuscd Tausccf and his wife, as the 6onvict/ appcllant
Tauscel had c.onlracux.i sccon& marriage which lurned to be
the basis ol strained relationship between the spouscs; thal
soari they reached ncar the housc ol the accuscd, all the
accused duly armed, sterted firing at them which led to the
'dcalh of the deccased and injury> L"o' the complainant; that
aftcr_rccciving firc arm injury, he an(i the dcad bodies were
Iyin_g, on the ground and that it was after 40 minutes of the
inciderd thal cols were arranged, the deccased were shificd
;md on availability of Detsun/pick-up, the dcad bodics and
the complainant- were shilled to‘thc hos'pit‘al', -where the
matter was rcporied. 1t is interesting to nole that the
compléinanl.. “right [rom the beginning till thc cnd,

maintained silence reparding the injurics caused to the

accused and while reporting the matter, he suppressed this

material aspect ol the casc. From (he spot 21 cmpticé of 7.62 '

bore were collccled from the places of cdn*victs/appcllanls

and bload stained carth {rom places of the dcccéscd, but also

in the counter case i.e. FLR No.197, 15 cmplics were

Ranna Beach
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collected from Lhe places assigned Lo the complainant and
the deceased and blood stained c;arlh from the places of the
injurcd, Wiﬂch indicatcs thal if on onc hand two persons lost
their lives and the complainant received injuries, then on the

other two - accused also received scrious injuries on their

bodics. [n order to substantiate this particular aspeet of the

case, we \;cnt through the slatement qf the investigating
officer. ‘I'he investigating officer was exumined as PW-8,
who stated that aflter receiving copy of the I.IL.R he visited
the spot, bul could not prepare the sitc plan as the
complainant was not available; that on the very next day on
'the availability of the complz;it{anl he prcpart;d sile plan and

effected the recoveries from ‘the spot. This witness further

* conlirms that on the same duy he also prepared the site plun

in casc F.ILR No.197 and (hat rccoverics were also cifected
and in Lhat respect the recavery memos werc prcparcd'. The
invcstig,ating'bl'ﬁccr was catcgoric in holding that both the
cascs arc thc cross-cases. The invesligating officer was
cxamined on material aspects of the case, more particularly,

the arrival of the complainant party lo the spol and their

“aclive participation in firing. The investipating officer

~ admitted that the complainant side came to the spot duly

armed and that from their firing two of the appellants

-received serious injurics. The investigaling officer also
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mentioned in the site plan (hé respective places of the -

injured/ appcllants, fr;am-whcrc blood stained carth- was
collected, liven during spot ih'spcclion the investipating
officer noticed bujlct marks on the walls of the Baitak of
accused Tausccf. It is inicresting to note thal when the

complainant was cross-cxamined he introduced another

story by disclosing that, he was told (hat when the accused -

committed the offence, they ielt the spot and afler covering
a distance of 30 minutes, rcachcd Kharoba, where his
nephows weic aircady present duly armed, fired at them and

that it was from their fire-shots, the convicts/ appcliants

received fire arm injurics. e further disclosed that nonc of

[he appellants rccci\'éd injurics: on the spot and that they
ncever fired at the accuscd party. ‘lf we admit .to‘whal the
complainuny siulcd reparding lhc occurrence al Kﬁaroba
then, il is for the complainant o convincc; _lhﬁl, who
informed his nephews rcgarding. the ocecurrence andv the
decamping of the appellants lowards Kharoba. It is of prime
importance 1o note that no site plan rcgarding the incident at
Kharoba was prepared and cven the invcstigalir;g officer did
not visit the plu(;c, where atlegedly the accused/ appellants

received fire arm injurics. When the investigating ¢lTicer

was asked regarding this particular aspect of the case, he

cateporically denied any incident to have occurrcd at

N
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Kharoba, When shch is the statc of affairé,? we Jurk no doubt
in mind ink‘ holding that the complainanl ihas concealed the
real il’acts. The ;onscious all,c;rtpl of thc complainant lo
introcrlqccl another story rcgarding the injlérics causcd to the
appellants, clearly tells that the incident diid not occur in the
mode and manner as discloscd by lhcgcomplainant. The
“scribe who was cxamined as PW-4 slatcd that on the day of
incident he along with police conslablcs was on Gasht and
alter receiving, information regarding Lhcfarrival ol the dead
bodics to the hospital, he reached to the Ehospital, where the
com_pllainant rzporied the matler; that a['tc?r preparation of the
“injury-sheet and inquest report, the 'comé‘lainanl was scnt u:.) -
the doctor for his mcdical cxaminalio-n aimd the dcad.b'od‘ics
for post moriem cxammauon that soon thcrcal'ter the
injureds appcliants were brought to Lhc hospnal where the
convict! appcllant Mohib Ullah rcporlc:d the matter whnch
was taken in shape of murasila. l)urin-g'.crossféxaminalion
’hc' admitted both the cascs as Cross cascs. The injured were -
examined by the doctor, their mcdicoflégal certilicates were
‘ preparcd, the doctor mentioned the du:i'alion of injurics on
..thc bodics «5[’ both the injured from 2 Lo 3 hours, and when
this time s 'luk;:n_ in ju#taposilioh% with the time of
acecurrence, it confirms that the injurcd: received the injurics

at the time piven by the complainant in casc FIR No.196.

..
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tL - We arc Lo dctﬁrminc that whiéh of the partics is
responsible and which not, and in ordcré to determine the
respohsibilitics of the partics conccmfcd, we deem it
;:sscntial (o re-visit the motive and the péurpo’sc of visiting
the place of incident by the complainantg and the deceased.
I'he record tells that all the three Jeft lh'ci_ir housc to mcdialc
between the spouscs. as their rclation. héad turncd bad and
wh’cnl the statement of thc; complain;’mt is taken ipto
consideration, llicrc oo, he d}Isé:loscd that  the
convicl/appellant 'ausecl had entered irﬁo sccond marriage
which turned Lo be the basis of slraiﬁcd ré:lationship between
liuc spouscs, so thcy visited the ‘piacc to scitle the

ditTerences. But the record docs not support the stance of the

complainant. If the complainant and others had an intention

o bring the spouses at case, then instcad of leaving their

house 2 littie cardier Irom breaking the fast, they would have

cither waited to break their [ast or would have gone much

‘carlicr to the house of ‘Tauscef to ncgotiate, but the hasty

lcaving ol their housc confirms their intention and it was

because of such a haste that the unwanticc_i incident occurred.

The complainant admitted in his Courlf statcment that prior

lo leaving their house they did not inform 'Tauscel and his
family ol their arrival lo their housc.é(‘or the purposc, but

when they reached to the place of incjidcnt they were f(ired

3 afW
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at. This is still astonishing _thal when CEOnv-icL/ appellant
Tauscel and his family werc not informcid regarding their
arrival, then how on rcachin.g' to the épol 1iicy were fired at,
as by that timc neither an_allcrcz\lion-j;had taken place
between  the partﬁs nor the partics séat o scule the
di(Terences. f the motive is the onc which has been given by
the co%np'lainant then, the incident did énot occur in the
manner given by Lhe complainant, but 'wi1al WC can asscss
(rom the attending circumstances of the prfcscnt casc, is ll;al,
that the partics went in altercation, the situation went from
bad to worse and the complainant side wi;m was duly armed
started [iring and as a result the accusccii party resoried o
firfng as well. IT the inlention was to incgotialc then the
complainant would have visited lhc'spoé unarmed, but the

collcction of cmptics from the places o:l' the complainant

i
~parly is another circumstance which tells that the

(':omplainanl side visiled the spot wilh lhc solc purpésa lo
kill. fiven the bullet marks on the walls cé)f the Bgilak of the
convict/ appellant ‘'auscel is another cfircumslanqc which
cl'aril’y the active invelvement of the complainant and
deceased in firing as well. "The scat of 'injurics on body of
the convicl/appellants confirms lt‘ml' ugcsc- were not scll
inflected.  Right from  the bcginningf till the end the

complainant struggled hard (o make bclfici/c that it was the

Ghe



éccpscd party who fired at them and thcyénc;vér involved in

the cpisode and that no firing was made from their side. The

complainant was blowing hot and cold in the same brcath, as
on onc hand he denics the incident to have occurred in the

manner as disclosed by the investigating 6fﬁccr, whercas on

the other, he admitted the injurics "on flhc bodies of the’

convict/ appellants, but at the hands of hxs nephcws, away
from th(:. placc of incident, but the rccbvcrics of cmptics
from the placces assigued to them and thc%blood stained carth
[tom the places of the injurcd/ appclljanl# conlirm their
participation in the incident, and a cjircumslancc which
cannot be ignored, From the attending ciircumstanccs of the
present case, this Court is firm in il; EQ]iQf that both lhé
sides suppressed the real facts and cbnsc}iously aucmplc;d lo
crcale an atmosphere of uncertainty.

12. It was argucd l"rc;m the cor};plainanl's side that
the injurics reecived by the conviet/ appcl;!ants cannol be taken
in favour of the defence as in such cvfcnluality, it was thc
obligation of thc defence to take a plca. from the very
beginning, which it did ﬁol and that Qﬁcn a p!éa is not-ltaken
the Court by itsclf caqhol gppreciate l'hzhu aspect of the case.
We arc not convinced \.vilh what the l-c%clmcd counsel for the
complainant submitled, as the circumsignccs of .‘lh(:' present

case by itsell arc sufficient to tell that it was the complainant

[
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sidc who altracied to the s'pot; duly armed a'nd that it was their
“this intention which led to the tragedy, so m such cventuality
the possibility cannot be cxcluded that it w;as ihc cpmplalinaril
side, who went aggressor, !.hal' 100, by the itime when the fast
was yct Lo be broken. In case titled “Abdiur Rahim Vs. the

State” (2021 YLR Note 139), it has been held that:

; }' ) “The fa.cufm of suppression of real Jacts of

the appellant by both the _side.é, are the
cir’cumsrdnces su'ggesting‘ thevacr_o:f_ firing by
the ‘app'ellam to have been col;mxirred in
exercise of his defence, the beneﬁt of which
can be extended to him irrespecfiye of the
JSact that he did not specifically talj(e tha!.[-;vlea
during trial, Raliancé is placéd 0;1‘; case titled
"Ghulam Fareed v. The State" (220’09 SCMR
929), wherein it has been held thaft.-
"The appellant did not rézise this
plea during trial eitheké in his
statement under segtio;: 342,
Cr.P.C. or at the time when the
prosecution witnesses | were
subjected  to cross~e.mminali¢m.
There is no bar 1o ralsrl‘ siuch plea

despite having not taken the said

b z’s«;.r"High C.g@xt&
Hasny Dencl
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plea spec{ficéil;v-:durir:g tritfrl, and
the court cﬁn infer the samfe Jrom
the evidence led during -triaé, if the
same is tenable. However, té justify
such an inference, in fayoufr of the
accused who stands convicted on a
murder charge and seﬁteinced fo
death, _.fhis conduct dartf'ng the
occurrence should fall within the
parameters of private dej?nce, as
codified in the Pakisza;: Peﬁal A

Code."”

13. "The cumulative effect of whjal has been discussed

" above, lcads this Courl nowhere, but to hold that there was

appression on part of the complainant and that the appellanis
were (o retaliate. As the complainant sicfle exceeded the limits
and the accused rcalized a threat to t;hcir lives, so in that
cventuality one side rcceived serious ?injurics, whereas the
other pot two dead and onc injurcd. lmc that casualtics from .

onc side are higher than the other, bulé‘.it is cqually truc that

~ these arc not the casualtics which should be the determining

factor, rather this is the attitude of lhc;parlics which must be
taken into consideration. and as the convicts/appellants tco

received serious injurics on the most vilal parts of their bodies,

ATTESTEL
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so we cannot exclude the possibility that lhfcy just rclalialc& to
save their lives. When the two versions ricgarding the same
' incident comes with- the twisted facts, then Scourts are to decide
the écnui:ncncs:; and the same is possible énly and .only when
the attending circx;;'nstanccs ofa parlicu.largcasc arc taken ’into
consideration, whilc applying the test thisé Court without any
hesitation: holds that the corﬁpiainant side was the éggrcssor.

14, As the vcomplainant in his court . statcment

introductd new story and also cou]d not explain the

circumstances which led 1o the incident, so in such cventuality,

-it is for this Court to determine the same. If we accept fora

while that the purpose was to reconcile lhc spouscs then, we

[ailed to understand thal how the accuscd cam¢ 1o know

regarding their approach to the place of iricidcm and that why ‘

instcad of talking to each oflzer, firing was imadc at once, vyhich
resulted into the death of the dcccascdgand inj'urics"l; the
complainant. In this particular issuc tiwo most iméortanl
witnesses are the nieces ol the comp.lainaéit, and si_stcf; :.ol’ one
of the deceased, who were marricd in lhc house. Nonc-.bf the
ladies were produced before the invcsligait_ing officer and cven
'before the learned trial Courl to con!'u‘én the stance of the
’compiaiinam. This is surprising that cémbiain_ant in his Court
stalement slk;lcd. that the sisters of lhc.dcc;cuSt:d attracted to the

spot scon afler the incident, but the ‘investipating officer

o



_remained silent on thut pamcular aspccl ol‘ 1hc case. If the

lragcdy on.currcd in lhc modc hanner and' al lhc stated time,
that -loo, owing to the straincd 'rclntim;lshlp betweei: the
spouscs, then in such c'vcntiml'ity. the Wirfc of thc accused/

ap sollant lausccl' woul:l h"vc J.' Wew ,: aln L hv.r husband.

wilh whom she was nol cmoy'no e od rcinlm’lﬁ. bu' ncuhcr

she appc.arcd nor she..was cxamincd wmch in fact can be
mlcrprclvd in no olhct mam)c., but that shc was not rcady 10
support the false clmm of tl.c wmnlmnanl This i3 surpnsmg

1hm dcsp;lc the Tact '.!mt e tih luothu of Mst Shamshadu Bibi

*wac lclllcd in the m ld....., m m. l.ldl(‘ Lnlh the sisters are -

"Iir;’nil.i;g:n‘ happy life in é.s.;: 'uu’...;. ul appbll’h‘llb, which fuitkier

nogates the stanee olthe complamam .1 m the incident motive

was the _mbst csscnli'al cicmcnl and lor lhc,sainc the matsrial

‘wilnesses wore the sisters ol the deceased, but . their. non-

production can be taken only gad enly against the complainant

i lii;lci 129:{g) of Qiinoon-c-

and inferenee can be draws u u.i

Sln.mdul Ordcr, l‘)ﬂu ) l e .u'ul "JlS'.luf“! cou!d al':o be

x

dcnvcd from the Judgmct 1 rcnacrcd by th(. Apex. Co.xr‘ in case

titied “'Lal Khan Vs Tlu- \'(m'" (2006 SCMR 1846) .n wluc‘l

Y i

it was held that: : R

“The proseci .'siy.': 'J's cerra{i;(v~not required
to prmlm‘r' o u:ml’a.' t.j' m u.ess:es'ns the

_quality anl ..'w,".:'.'w .-.‘.mhr) of. Hw e":.!enc
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is the r'u!ei: but nonﬂrmluc%tion of mbs)
natural aﬁd material | iivit}tesses of
occa"rrené'e,. would s:trongly% lead to an
inference of ;}osecutorfal; misconduct
which would .an! only be Econside'red a
source of undue ‘advdntaée }qr possession .
but I;ISO an act ef suppre.gsi:im of material
facis causing prejudice to lhé accused. fhe
act of withholding of most énatur.al and a
material witness of the occécrcencc would
create asa impression flstzt ithe. wirnes_s' :f
would have been brought in%lo witness-box,

. he hzight nlo! have _ s;upportéd the
prosecution’ a}_ul in ‘such éventdality the
prosecution must not be ma p;)siiion to
avoid the consequence.” - : |

15. The cénvict/appcllanl Taus?ccl' 'admiltcdl);, was
scrviné in the police department, allachcdi with Bomb Disposal
Squad during the days of incident. The r:i:cord tclls that on the
day of incident, he was arrested and put m quartcr puard as he
was charged in the instant casc, 'l'hi-s is ,i;qlcpcsting to note that '
on 03.6.2017, his official rifle was takc_:né into p{)ssésé\éon from
« his official box, lying in police lincs'tm.dé the same was h'andcd

over 10 the investigating officer Qﬁ l4.§'.2017.' 'Ihis is for the

AT TESYTED
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prosccution to cxplain that how, when a-r)d whereifrom Lhe
convict/ appellant 'i‘au‘sccf was arrested and that who arrested
him and who put him in the quancr-guard.é ‘The investigaling
officer was asked regarding this particular Easpcct of the case,
but he too could no_t:t:xpla'in that who and from where the
appellant was arrested. This is further surpr'ising that record is
silent that who took the official riﬂ; m possession from
possession of the convict/ appcl.lant 'l'ausc::cf and who put it
into the ‘box belonging to the accused, iying in the Police
Lincs, but no cvidence has been collected by the investigating
alTicer in that respect. 'l"he investigating ol";ﬁccr rr;enlioned one
S'hv;r‘ Nawaz Khan, ASI. that it was he wiho ha;lde(_j over the
weapon lo Noor Kamal, but néithcr ‘lhé said Noor Kamal
recorded, statcment of Sher Nawaz Aél; incharge Bomb
Disposal Squad, nor the invcst;gating é[’ﬁccr recorded his
stalement under seclion 16A! Cr.p.C. thi:n fhc wilnesses are
silent rtﬁ;arding the arrest and recovery ani;i when the witnesses

¢ould not ciplain that whetelrom :lhci accused/ appeliant

Tauscef was arrested, then in such cventuality, this picce of

cvidence cannot be taken into corisidcralién until corroborated.
The investigating officer took the Kalashnikov into his
possession on 14.6.2017 gnd on that vcr& dﬁlc an application
was addressed to the I)ircclor Gcncr::al I"olrcnsi‘c Science

J.aboratory, but surprisingly the wcaéon along with the

o LRWET §1i£‘,1
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convicts/appeliants,
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patst 2
recovered cmplics were ré’cciv.cd t‘o. .t}ic laboratory on
i

06.7.2017, aficr a considerable delay of morc than onc mcnih
()n one hand the witness adrmts that thc rccovcrcd
Kdlashmkov was not sealed by the mvcsugaung officer an;i by
lhc pollcc olficial who took l.hc same l'rom 1hc box, ‘whereas on
the other the collected emptics and the wcépon were received
10 the laboratory after a considerable dclaf( of morc. than  onc
month. In this respect ncither ;hc inycsligaﬁng officer
cxaminéd Muharrir of the concerned poljicc station nor the
official who lduk the same to _thc IForensic :Scicncc l.aboratbry.
When the most relevant witnesses have nol%bccn produced then
in such eventuality this Court 1urk§ no dOElbl in mind that the
prosccution l"allcd 0 provc safc cuslody of the collected
cmptlcs and rccovered weapon, When such is thc statc of
alfaivs, this Court is not in & happy mood to ldkc into

=

consideration  the laboratory rcport A agamsl the

16. As he unfortunate incident occurrcd, Vbccéusc of

3

the alleged strained relation between the spouscs and the

purposc of visiting the placc of the accusicd was (o bridge the

-

diffcrences between the two, but ncither Mst Shamshada Bibi
was ¢xamincd by the investigating officer nor another sister of
the deceased who is married in the house. The investigating

officer could not collect independent evidenee in that respect

o NS 2514 }‘ﬂt,, Co
Besan Beach
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and as such, the motive advanced by the complainant could fiot

be established on record. True that -absence or weakness of

motive hardly plays a role 10 'dislngc thcé prosccution case

provided, it inspires confidence, but in the case in hand as

purpose wis to bridge the differences bclwctj:n the spouses and -

that it was because of this rcason that the deceased lost their

lives, so it was cssential for the prosccution io prove the same,
but it did not, which has damaged the _farosecution’s casc

beyond repair. In casc titled “Mulammad_Iyas vs Ishfaq
alias Munishi_and otliers” (2022 YLR _1620), it was held

*that:

“So fur as m'otivg is -c"oncvenired. Though
the : pro‘ser‘:utic.;r: is "not 'émder legal
obligationjé sef up a mott’véz, Ordinarily
the ébgence'. or weaknesses. zof motive in
murder case cannot ‘be cjt;nsfdered to
. justify the acquittal, }t is wefl[ settled that
once a motive is set up it is iimpt;rm'ive fa} :

the prosecution to prove the same. On

\
Ly

Sfailure whgreof adyerse t‘n_f;rrencé can bx.
“dawn against the prosvé(‘:mibn. Refercncé
i n-mdé to the cases of M:di:_a‘mmad Khan
v. Zukiv Hussain PLD 1995 SC 590 and

Hakim Ali v .The Stute 1971 SCMR 432.”
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17. The cumulatxvc cl'l'ccl of whal has bccn stalcd
gbove, leads this court nowhere, but to hold that the
prosccution failed to bring hqmc‘guill apainst the appcllan}s
and the impugmcd judgment is suflering ffom inhcrent defects
and is lacking rcasons, which calls for inlclg'fcm.ncc.' The instant
criminal appeal is allowed, *t‘hc impugnzcd judgment is set
aside, and the convict appcllants. arc gcqtiittcd of .lhc charges.
They be relcased fox‘{hwit‘h, if not rcquirii:d to be dctained in
conncction with any dthcr criminal casc. |

8. As ‘the criminal appcal ag,;msl conviction is
allowed and the 1mpugncd Judgmcnt is sct as:dc, so the
conncc1cd Cummal Rcvzsxcn Petition No 47-8 of 2022 has
lost |ls cfﬁcacy which is dlsmlsscd as’ such These arc the
“- - C :vdclailcd reasons for our snort order qfqvon datcT

- -Annpur_t;c,e_c_l
. 08,3.2(2,2_.2._

. Da te o( writing of judpment;
3' ol Apnl 2()”3

(o.a
Hon'ble Mr. Justice Sahibiada Asaduﬂnh &
Hon'ble Mr. Justice Muhammod Faheem Wall,
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This order m)l dis;mmfdemcn]at appedl, prdff““’ b Ea-LIKC

| Ahmed Noud11. of [nstrict Pclwc uﬁu Nmrwut. whersin he has prisert Jooswtinms v h:

vrder of major punishinens uf "Dlsmi{nt fmm sepvice”, mpnsed upon I I
Marwat vide OB No.462 dated 04; uu(x:: fot comnnum-» the Tollowing miscouducl::

imvoived B
e That the appellant while: ptnzed nt l'nlicerca Fakhi Marwal wis ""{“"lld lm Pyisrict
P crhininal case FIR No.J96 duted. 02.06.2017 v 30232413 ppC PSTa
Fokki Marwal, .
L ’ Comments, service recurd and cnyuiry: ‘file we
- Morwat vide his offive fetter Ne. 2045 dugédd 7 7 (14.2023 and perused in detwil.

o -ukh Mumm has repurted that charge shect btiscd upen statement of allepations was served

DA I

re recaved from PO Lakki

The DO
- * upont the appeliant and DRP qua Lakki- Mﬂmnt was appointed a2 Fnpuiry Offiver. The kO
vondueted inguiry int the n“q_.ﬁlioﬂﬁ andrmibmitied findings. wharein the 5.0 corcluded that
¢ the alh’:gadon agiinst the nppcl!ant was proved. The appellint was alzo servod with Final Show

- d oy "(.mmca‘voucc H]s'repiy to the Final Show Cause Notice was found unsatigtactory, Theretese, e

\vns‘in\‘aulcd majer punul\mcm of “dismissal from serviec” vide DPO Lakki Marwyat O13 Ny 444

+

. - “dutéd 16’ 11,2087, ‘Aggrieved; fiom the order. the:appellant had preferred an appeal betore the

L e ihcxt RPO Bandy an aceountof ymmng bail by the Peshawar High Court Bannu Hench on

._-(720. for scnlng-. aside the magjor, pumshmqm of “Dismissal lroms Service™. The then RPO
P Bs!xllwmmmted him into Service and the major; punishment of disinissal was madilied into

P mmor'ptmmhmem of censure vide order Pmist :No.2609/EC dated. 10.8.2020. On 07 92022
[1_ durmg u‘ipl of the criminal case, the appcliant was convicted for lite imprisanment/line by Addi:

!‘7\"““"’\’!
‘w:«snona Judpe Sodl Maodel Crminal Trial Court (MC1TCY Lokki Marwat and sent 1o Sub Jail

. Lakki Marwat in the instant criminat case vide Order Sheet dated 67.9.2022. Therefore. he was
4 2 :v&"irdc.d major punishment of dismissal from service w.e.from 07.9.2022 vide DPO Lakk
meﬂt office OB No.462 dated 04.10,2022,

¢
N iL ;. N s
. o m 06‘.‘2Q23 lins‘enquny file.and other conncctcd papcrs’ wcrc markéd 1% 1’)&!"&:9 t Bannu lor
o discnssxon. On 0307 2023 '1ﬁcrfzhorough dxscussfnn thh DSNLega] Bannu the plea pwt
Yot T, by ‘the appci it inhis appeal wps nut‘f’uund convu&c:ng 1&\, cety "_
'[ ) " Ther fore,- 1, Qasim Alr‘l\.han,?PSP chlothohthﬁcht', Banms Region

%0 of the powers. vcsted |- mie: undcr Khybcr Pakhwx;khwa Pohq::Ruks. 1975

¥ on AT,

1'% mm:reby mgret hig nppeaffandm!éursc the: pmﬂx,ﬁuﬁﬁ: amrtfea to’}um b} D PO

+ “The rppellant was heard i in person. in, Ordcrly Room held § in RED Office Bannu on
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The convict/appeliant - 'l‘auscc { ~~'adrniu..cdly, was
serving in fho nnhco donmtmnnf 'mm‘bod with anh T)mnnea‘ |
Squad durmg thc days of mudent ic rccord tells that on the
day of mcadcnt he was arrcetnd and put in quarter guard as he
‘was charged in the instant case. This is intcrcstingi to note thét
on 03 6.2017, his official rifle was taken into possession ﬁ'ofn
hiS ofﬁczal box iymg in pohc" Imc andi the same was han@éd
over Lo thc qusugatmg of‘ﬁf:cr on 14.6.2017‘ 1h1< iﬁislff'or the
prosccution to cxplain_ that how, when and whcrs:l_'rom ihc

. convict/ appellant TauScéf was arrested and that wh:: ;msu';a
-him and who put him in the quartcr~gudrd lhe nnvest@atmg
officer was asked rcgardmg this particular : aspn'*m oif the casc

but he too could not explam that who and from where the

appcﬂan!t was am:sted Thls is further surprising that record 'fis
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month. in this respect  neither the investigating  officer
cxamincci Muharrir of the concerried polié:c station nor the
official who took the same té the Forensic Seience _I,'aboxmtory. ‘
When thcj most relevant witnesses have not been pr(;ijiuccd then
in such cventuality this Court lurks no doubt in mind that the
prosccution f{ailed to provc saf‘f‘ custody of the col:lectcd
cmptics and rccovcrcd wecapon. When such is thc statc* of
alfairs, thxs Court is not in a happy mood 1o ts:kc into

consideration  the laboratory rcpon, against  the

convicts/appellants.
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AN OFFICE QF THE }
) * INSPECTOR ¢:TNERAL OF POLICE
LAk KHYBER PAKHTUNKHWA, -
PESHAWAR. s
o T pj—C
ORDER D¢t

This oxder is heyeby passed to dispose of Revision Petition undcr Rule 11-A of Khybcu
PrlkhlLlﬂkth Policc Rule-1975 (amended 2014) submitted by B1-L¥IC Tauscef Ahmad No. 411, The
/\ppll(.dnt was awarded major punishment of Dismissal From Servize by DPO Lakki Mar_wat vide OB No
494, dated 16.11.2017 on the allegations that he was involved i1 ¢ criminal case FIR No. 196, datec
02.‘06.20]7 u/s 302/324/34 PPC PS Tajori and was arrested on (4.06.2017.. Bail was granted to him by
/\ipex court Bannu afier which he preferred an appeal to RPO Bannu. He was réinstated into service vide
Order Endst: No. 2609/EC, dated 10.08.2020. After reinstatement i to :ervice, he appealed to w/IGP for the
grant of pay for the intervening period. The Appellate Board vide CPO Order Endst: No. 8/2912- 20/21,
dated 30.06.2021 decided De-Ncvo Enquiry Proceeding & Proper enquuy

He was convicted for life imprisonment by Addl: Session Judge-I1I Model Criminal Trial
Court, Lakki Marwat. DPO Rannu awarded him Major Punishment (1 Dismissal from service vide OB No.
462, dated 04.10.20622. Fowevur, the judgment of ASJ-III MCTC Lakki Marwat was Set Aside and the
Appellant was Acquitted of the charges and was released vide judament dated 08.03.2023 by~ Peshawan
High Court Bench, Bannu.”

The Appellate Authority i.c. RPO Bannu rejected his Instant Appsal vide Order Endst: No.
2083/12C, dated 04.07.2023.

Meeting of Appellate Board was held on 12.12.2023 wherein petiti(;ncr was heard in person.
Pelitioner contended that he is innocent and that FIR is frivolous.

Perusal of enquiry papers revealed that the allegations leveled against the petifioner has becn

pmvcd "The petitioner failed Lo submit any cogent reason in his self- defense. The Board sees no ground and

reasons for acceptance of his petition, therefore, his petition is heres s rejected. ' (M
' Sd/-
p . - AWAL KHAN, PSP
/" Additional Inspector General of Police,. :
/7 Y . HQrs: K4 ber Pakhtunkhwa, Peshawar., 1

¥ T £s) BeTT- €2 13, duod Peshawan, the 2.2 — /> 12023,

Copy of the above is forwarded to the:

" Regional Police Officer, Bannu. One Service Roll, ¢ne Vuji Missal (44 pages) and Enquiry
File (56 pages) of the above named I°C received vide: your office Memo: No. 3195/EC, dated
* 20.09.2023 is returred herewith for your office recor: . |
District Police Officer, Lakki Marwat.

AlG/Legal, Khyber Pakhtunkhwa, Peshawar.,

&2 PA 16 AddL IGP/HQrs: Khyber Pal .(,htunkhvm, Peshervr,

1 PA 0 DIGHQrs: Khyber Paiiiuaiciwa, Feshawar,

Pl o — 6. Office Supdt: E-IV :2PO Peshawar.
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For Inspector General of Policc,
Ky ber Pakhtunkhwa, Peshawar,
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