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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR.

Appeal No. 900/2019
Date of Institution 05.07.2019

Date of Decision ..  26.06.2019

M'r. Muhammad Haroon, Muslim Sweeper (BPS-01) DHQ Hospital, Battagram.
... (Appellant)

VERSUS

" The Director General Health Services, Khybef Pakhtunkhwa Peshawar and
- others. ... (Respondents)

Mr. Mir Zaman Safi,

Advocate. | " .. Forappellant
MR. HAMID FAROOQ DURRANI, CHAIRMAN -
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

1. The prayer of instant appeal is essentially to- the effect 'that" the
respondents shall considef the appellant for promotién/adjustment against.

any other Class-1V pqst while at present the appellant is serving as Sweeper
(Muslim) in BPS-Ol. The appéliant has relied oh the minutes of meéting dated
12.07.2006 regarding problems of Class-IV Paramedic employees. Inter-alia,

-the decision was taken in the meeting to proﬁwoté the Musl_inﬂ Sweepers
against the existing vacancies éf Ward Orderly, Chowkidar, Mali, Dai ; Aya and
other Class-IV posts on seniority basis ahd not to appoint the Muslim

\ ’Sweepers against the bosts of Sweeper in f_uture-. Reliance is _alsd placed on

érder issued by the Secretary to Government of Khyber Pakhtunkhwa Health
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Department on 16.02.2017. In the order it is noted that those who were

)

-appomted as Mushm Sweepers before 12. 07 2006 were . entrtled for

ad]ustment-agaunst the aforementroned posts without drsturb_lng the quota

reserved under the rules for apporntment of Class-1V Government Servants

etc. It was, however, provuded in the order that those who were appornted as -

Muslim Sweepers after 12.07.2006 were not covered under the policy.

o2 This Tribunal decided a number of appeals through jud_gment dated
13.12.2018 handed down in Appeal No. 639/2017 (Lutf-E- Hakeem Vs. the
Secretary Government of KhyAber. Pakhtunkhwa Health Department and

- others) in terms that the cut-off date mentioned in the order - dated-

16.02.2017 and 12.07.2006 shall be treated as expunged. In the said manner

the benefit of decision made on 12.07.2006 as well as order dated

16.02.2017 was to be extended to the Muslim _Sweepers' appointed after

12.07.2006.The issue having been settled once by this Tribunal entails the |

extension of benefits to employees placed similer to those whose appeals

were decided, in affirmative, on 13.12.2018.

3. Learned counsel after arguing the case at some Iength stated.that the
appellant would be satisfied at present in case he is considered for promotion

to a Class-IV post other than that of Sweeper by the responde_nts_ 1n

accordance with law.

4, As the issue of promotion of Muslim Sweeper having been appointed

before and after 12.07.2006 has been repeatedly settled by this Tribunal as

well as the Honourable Peshawar High Court, the respondents shall consider

the appellant for requisite promotion in the order of seniority and his

I otherwise eligibility under the rules.

Loce



5. The appeal is-accordingly disposed of. File be consigned to the record

room.
(HAMID FARGOQ DURRANI)
CHAIRMAN
ANNOUNCED
11.07.2019

\
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FORM OF ORDER SHEET

- Court of
. Case No.- 900/2019
S.No. | Date of-order Order or other proceedings with signature of judge
proceedings : : ‘
1 \ 2 3
1- 09/07/2019 The appeal of Mr. Muhammad Haroon resubmitted today by Mr.
Noor Muhammad Khattak Advocate may be entered in the Institution
Register and put up to the Worthy Chairman fdy proper order please.
Rﬁ%ﬁfﬁw RTRINY
7. This case is entrusted to S. Bench for 'preliminaril hearing to be

put up there on. ( o ){6

CHA




The appeal of Mr. Muhammad Haroon Muslim Sweeper DHQ Hospital Battagram received
today i.e. on 26.06.2019 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.
1- Copy of appointment order of the appellant as Muslim Sweeper mentioned in para-1 of the
memo of appeal is not attached with the appeal which may be placed on it.
2- Annexure-D of the appeal is illegible which may be replaced by legible/better one.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA |

PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. 57(99 /2019

MUHAMMAD HAROON Vs HEALTH DEPTT:
INDEX |
S. NO. DOCUMENTS ANNEXURE PAGE
1 Memo of appeal = | e 1-3. |
2 Appointment order A 4.
3 Policy B 5- 8.
4 Judgment C 9- 13.
5 Notification D 14.
6 Judgment E 15- 18.
7 Departmental éppeal F 19.
10 Vakalatnama | .. , 20.
APPELLANT
THROUGH: }
NOOR MOHAMWIAD KHATTAK
ADVOCATE

b o i = g e

¢
VNGt e o

a4 g g e et e ns

. o

-y

et



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Kfhyber Paklitukhwo
Scervice Tribhanal

. 2019 : 29 2
APPEAL No C(?/O@ / Piary No. A
Mr. Muhammad Haroon, Muslim Sweeper (BPS-1), Dated %Z‘Szzéff
DHQ Hospital, Battagram....eesesesmeeirnrarararasssssesasssesinrnsnns APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary Health
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director General Health Department, Khyber Pakhtunkhwa,
Peshawar.

3- The District Health Officer, District Battagram.

4- The Medical Superintendent DHQ Hospital Battagram, District
Battagrami..eicieerarariscrneseserereressesssnresarasessaresanas RESPONDENTS

SERVICE APPEAL UNDER SECTION4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST THE
IMPUGNED _NOTIFICATION DATED 16.02.2017 WHEREBY THE
APPELLANT HAS BEEN IGNORED/EXCLUDED FROM
PROMOTION/ADJUSTMENT AGAINST ANY OTHER CLASS-IV POST
AND AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL
APPEAL OF THE APPELLANT WITHIN THE STATUTORY PERIOD OF
NINETY DAYS

PRAYER:
That on acceptance of this appeal the impugned Notification dated
16.2.2017 may kindly be modify to the extent that the appellant may
be considered for promotion/adjustment against any other Class-IV
post in light of the policy dated 25-07-2006 from the date when his
F&Yedto-d AYother colleagues were promoted/adjusted. Any other remedy which
& ___...,, this Honorable Tribunal deems appropriate that may also be awarded

&zthSIT qar in favor of the appellant.

SHEWETH:
% ON FACTS:

9/55 1- That appellant is the employee of the respondent Department and is
a3 serving as Sweeper (Muslim) for quite considerable time efficiently

and upto the entire satisfaction of his superiors. Copy of the

appointment order is attached as annNexure ....cccevvviveeeernrncarenes A.

2- That vide Notification dated 25.7.2006 the respondent Department
including autonomous institutions have unanimously decided that all
the Health Institutions should promote the Muslim Sweepers against
the existing vacancies of Ward Orderly, Chowkidar, Mali, Dayi, Aya
and other Class-IV posts on seniority basis and not to appoint Muslim
Sweepers against the post of sweeper in future. Copy of the policy is
attached as annNEeXUre wivevieriieriiirirsiieiermesssinseeresrnrnsnsassessrans B.




3- That appellant in light of the above mentioned Notification dated
25.7.2006 applied for his adjustment/promotion against the class-IV
post other than sweeper but no reply was received from the
respondent Department.

4- That other colleagues of the appellant were filed writ petition No.181-
M/2013 before the Honorable Peshawar High Court Mingora Bench
and the Honorable High Court converted the said writ petition into
representation with the direction to Secretary Health Department to
decide the said Departmental appeal/representation in light of the
above mentioned Policy. Copy of the Judgment is attached as
ANNIEXUNC v uvasraasunssnssassnssarsnsmassanenrsstensssssssansansunssusonssnssnsnnnnns C.

5- That in response to the above mentioned Judgment the respondent
Department issued the impugned Notification dated 16.2.2017 where
in the Secretary Health i.e. respondent No.1 issued direction to the
concerned authorities to promote/adjust those Muslim Sweepers who

~ were appointed before the issuance of the policy dated 25.07.2006.
That feeling aggrieved from the impugned Notification dated
16.2.2017 the said colleagues of the appellant filed connected Service
appeals before this august Tribunal in title ™ Lutf-e-Hakim & others vs
Secretary Health & others” and the same have been allowed this
august Tribunal vide judgment dated 12-i2-2¢,8 . Copies of the
Notification dated 16.2.2017 and judgment are attached as annexure
................................................................................. D &E.

6- That appellant filed Departmental appeal before the appellate
authority for same relief granted to other colleagues of the appellant
but no reply has been received so far. That appellant feeling
aggrieved from the inaction of the respondents by not considering
the appellant for adjustment against the other class-iv posts
preferred the present appeal on the following grounds amongst the

others. Copy of the Departmental appeal is attached as
ANNEXUICusuriersnrvasianans Ee e NN N EEETA N EReNaTaRA R EEEEEREEERSESENRYEESNARE F.

GROUNDS:

A- That the impugned Notification dated 16.02.2017 is against the law,
facts, norms of natural justice and materials on the record hence not
tenable and liable to be modified. :

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic republic of Pakistan 1973.

C- That appellant has been discriminated by the respondents on the

subject noted above and as such the respondents violated the Rules
regulations of the Provincial Government.




D- That the Notification dated 16.2.2017 of the respondent Department
is based on favoritism and nepotism, therefore not tenable and liable
to be modified.

E- That the impugned Notification is violative -of Article 38(e) of the
Constitution of Pakistan 1973.

F- That the appellant is also entitle for the same relief under the
principle of consistency which was granted to other colleagues of the
appellant.

G- That the respondents acted in arbitrary and malafide manner by
ignoring the appellant from promotion /adjustment on any Class-1V
post in light of the policy dated 25.7.2006.

H- That the impugned Notification dated 16.2.2017 has been issued by
the respondents in utter disregard of law and Rules.

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

Dated: 21.6.2019

APPELLANT

Munimu;fo HAROON

THROUGH: ‘
NOOR MO KHATTAK
ADVOCATE
(Mobile N0.0345-9383141)
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BETTER COPY OF PAGE-6 ™

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

No. SOH-I11I/1-179/06 (Class-1V),
Dated 25" July, 2006

The Director General health Services NWEP, Peshawar.

" The Chief Executives, LRH/KTH/HMC, Peshawar and ATH Abbottabad.
‘Dr. Muhammad Rahim Jan, Duector AdmnDirectorate Gene1a1 Health

Se1v1ces NWFEFP, Peshawar.

Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medlcal Complex,
Peshawar.

Dr. Iftikhar Ahamd, Deputy Medical Supdt Ayub Teaching Hospital,
Abbottabad.

Dr. Farman Ali, RMO, Khybe1 Teachmg Hospital, Peshawar.

Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV
Employees, NWFP, Peshawar.

Subject: MINUTES OF MEETING REGARDING PROBLE\/IS OF

CLASS 1\Y PARAMEDICS EMPLOYEES

I am directed to refer to the subject and to enclose herewith a copy of
minutes of subject meeting held on 12.07.2006, at 10:00 hours, under
the chairmanship of Secretary health, duly signed by all the-
participants for further necessary action please.

For

Section Officer-III
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BETTER COPY PAGE-7TO9

Subject: - MINUTES OF MEETING REGRADING PROBLEMS OF

CLASS-TV PARAMEDICS EMPLOYEES

A meeting on the subject was held under the chairmanship of Secretary

Health Department Committee Room of Health Deptt: on 12/07/2006 at 10:00 -

AM. -
2-  The Following attended the meeting:
- The Director General health Services, NWFP, Peshawar.
2)-  The Chief Executives, LRH/KTH/HMC, Peshawar and ATH
Abbottabad. |
3)-  Dr. Muhammad Rahim Jan, Director AdmnDirectorate General
Health Services, NWFP, Peshawar.
4)-  Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medical
Complex, Peshawar. ~ ,
5)-  Dr. Iftikhar Ahamd, Deputy Medical Supdt, Ayub Teaching Hospital,
Abbottabad.
6)-  Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawar.
7)-  Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV
- Employees, NWFP, Peshawar. o
. 8)-  Mr. Naseer Khan, General Secretary, Provl, Paramedical Association,
" Calss-IV Employees, NWFP, Peshawar. |
9)-  Mr. Hakim Jan, General Secretary, Provl, Paramedical Association,
Calss-1V Employees, Hayat Abad Medical Complex, Peshawar.
3. The meeting started with recitation of the Holy Quran.
4-  The Chair welcomed the participants. ‘
5. - The demands presented by the Provl, Paramedical Association, Calss-IV
Employees, were discussed in detail and the following decision were taken.
i The Association demanded that service structure for Class-IV employees,
| Paramedical employees, may also be framed. :
Decision

[t was décided that the Director General Health Services NWFP will come up

 with a self contain case with full justification. The demand will be

recommended and will be forwarded to Finance Department.

il. The Association demanded that Contract Policy may be implemented in
Teaching and all other Health institution of the Province. '

Decision
It was decided that the Director General Health Services and all the Chief

- Executives of Health Institutions may be directed to implement the Contract

Policy of the Provincial Government and all other relevant instructions in letter
and spirit. ' - ’
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iil.  The Association demanded that children of retired Class-1V paramedics

employees may be given preference when appointments are made against
the vacant posts in Health Institutions.

- Decision

It was decided that instructions circulated by the Health Department vide letter;
No. SOHIII/7-350/95-1 dated 01.11.1997, may be followed strictly. The -

Medical Supdt. Khyber Teachmg Hospltal should submit a leport within
fortnight in this 1ega1d

iv.  The Association demanded advance increments on the basis of hlghel'
qualifications for Class-IV paramedlcal employees

Decision

It was decided that instructions of Finance Department, in this regard will be
implemented strictly in all Health Institutions.

V. © The Association demanded relaxation of science subjects for admission
in different health technology courses, for Class-IV  paramedical
employees.

Decision

[t was decided that if any Class-IV paramedical employee has completed the
required qualification for admission in different health technology courses,
according to the prescribed criteria, may be allowed to participate in the
examination of different health technologies, conducted by NWFP, Medical
Faculty, after completion of all codal formalities.

ﬂvi.bl - The Association demanded that all Class-IV employees méy be proinoted

to Class-III posts, existing in different Health Institutions.
Decision
It was decided that Class-IV employees may be given preference while filling

the posts of promotion quota for 33% Selection Grade for Class-T1V palamedlcaI
employees. '

Vili. The Association demanded Dress/Washing Allowance for all Class-1V

- Paramedical employees.
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Decision

© It was decided that the Director General Health Services, and all Chief
Executives should submit a self contained case with total strength of Class-IV

paramedical employees and propose Dress/Washing Allowance for Class-1V

paramedical employees required to be considered with full justification.

iX.

The Association demanded that the Muslim Sweéeper in- each Heaith ©-
Institution may be promoted to the post of Ward Orderly, Chowkidar,
Mali, Dai, Aya and other Class-IV posts on seniority basis in.future; only

~ sweepers may be appointed against the posts of sweeper.
. Decision

Tt was decided that all the Health Institutions should promote the Muslim

Sweeper against the existing vacancy of Ward Orderly, Chowkidar, mali,
Dai, Aya and other Class-IV posts, on seniority basis and not to appoint
Muslim Sweeper against the post of Sweeper in future.

The Association demanded that 8 hours duty may be taken from Class-1V
paramedical -employees as per rules and -they may be granted leave

according to rules.

Decision

‘It was decided that instructions of Government regarding duty hours

should be implemented in letter and spirit and requests of Class-iv

“employees for grant of leave should also be considered on merit and

according to rules. However, Heads of all the Health Institutions are
advised to keep a vigilant eye on the performance of Class-1V

- paramedical employees.

The meeting ended with a vote of thanks by the Chair
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OFFICE OF THE EXECUTIVERISTRICY
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N frdh aL/ﬁ./IZM_f/ﬁ,/ZZ/L/L/ Ayech
RO Village _ TR Kadl: Tehsit & Dislt! Hottagram

Subject: APPOINTMENT ORDER & Pawthidtar
Menw

Reference your application dated Nif, consequent spen the approval of the competent

authority, you are hereby appointed as /_,_mo,!Jz;_Jj'..’_q_y‘BPS-_.__;L_’_ against the vacant post of

(;f.:_:_;g,;’j(k{éy_’__ at District HMealth Quarter Hispital Batagram on ‘e folowing terms and conditions:-

1. vou will be placed as _;ﬁggy_{&'_z_&@BPS«_m_zg_: e ;5:e£7_joi’cr Month with other

{aeilities us permissibie (© the Governmient servant OLHIE ame scalc. .

vour services witl bg Loverned wirdae the Goverameit of NAWEP contract policy 2002,

Your up;%u'mlmcnl will be supject 3o provide Medica! vingss Centificate (tzalth & Age) fov

Sovernmment servics frem Miedical Superinteidend D tospital Baitagram.

A V7ou wish to resign from service, (WO montl: advansdiintice oF 10 depesit Lwo month salary

indien ol o

Y our service can be Lerrainated it any Hne willh out 2y reasons by the competent suthorily.

You will be provided the same faeitities under C.P iggd s admissible wthe Goverment

servant as the rates (o be prescribud by the gov»:m'n'wi'.‘i 050 of minimuin pay be the cinplayee

and 05% contribute by the Government.

Vou will nol contribute 10 GP Fund and shall bet be entitle for pension and graluity beneflits.

i Where the cimployee remains abaent with out leave for a period of Seven (07) days he/she
shatt be decned o have violated the relevant contradt provisions and shall be terminated from
service. : : ’

0. " Phe comiract cmployee shall be responsible for all wtitity bills and other charges pfrcsidcmin\
accommodation as is applicable to the same category of stall.

1. The coniract employce shall be subject to all rules of Govi: pertaining to @ Civil Servant rules,
in respoct of efficiency and discipline, conduct, liability to criminai procecding cte and any
special nutes, instructions issued by he Health Deparnent specified (0 gmployees for breach
of discipline or unsatisfactory saviee. The. Health Department competent to terminate the
contract employec without notice or compensation.

(R No contract smployee shalt indulge in any trade. business of occupation or any activities,
which is prohibited fora regular Govt: servant. 4

12 $pouse policy shall not pe applicable to the contracl ceployee.

13, © Yours appoinument is purgly wmpomasy basis. - A .

14, NBTAMDA will be allowed for joining the duty or hedical fitness certificate

1S, If you accept the oifer of appoiniment o1 above ters and conditions, you should reporl
NMedicul superintendent UHQ HMospital Battagram for duty with in 15 days of the issuance o

“this order: The offer wilt be cancelled, if you fail to teport for duty with in the abave
mentioned period.
|

- Exeeutive Distiet of 7¢n‘
Heaith Bayagram

v to

o
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Cop forwarded 10 the:- .
Direciay General Heallh Services, NWED Peshawar.
13istrict Coordination Qfficer Batpgram.
District Accounts Officer Battagram
Licdical superinicindent DHQ Hospital Baltagram.
Accounits Section undersigned office.

i
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Exccutive Distric“gyccr
lcalth Battagram
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A meeting on the subject wés held und
Health Department in Committee Room of Health

"8 ©

er the:chairmah'.ship of Secrelary
Dieptt on 12/07/2006 at 1000 AM .

2+ “The following attended the meeting: ‘ PR o ',
1) Mr, Abdus Samad Khar Secrelary (o Govl, of NWFDR Haalin Depir, :
2) Prof. Abdus Samad Khan, Chief Executive, Govi. Lady Feading
‘ Hospital, Peshawar o , ‘ B
3) Or Muhammad Rahim Jan Africi, Ciracior Adimn, | Uirectorale Goneral.
Health Services, NWER, Peshawar ‘ L :
a) Dr. Abdus ~ Sabooh Ba¢ a, Medical Supdts, Mayaiabad P~."1.¢,::ru::;~.:i_
' Compiex, Peshawar, . . o . -
3) B iftikhar Ahmad, Depuly Medical Supdt., Avulb Teaching O
Abbollabad, ' o S
. 6) Dr. Farman Ali, RMO; Khyber Toaching l-_lowilcnr__ Peshawar
7) Mr. Javed Khan, President Provl, Parame_ciicaﬁAssocia‘hon Class v
Employees, NWFP: Pashawar, ' R :
8) Mr. Naseer Khan, Gerers; secrelary, Frovi, Faramodies! ABSDCEON
- Class-lv Empioyees, NWEP Byshawn:
D) vir. Malkirm Jan, Gur.n:—zr_a!‘_Eic-::.ul.":r},-', Y Arnmechies| ANy,
Class-iv Employees, Havystabad Modies| Lamping, Boshawa
3-« The meeling slared will réc.f{ation of the Holy Quran:
4-* . The Chair welcomed the participants.
S-The demanus presented by the Provl, Pararmedical Association Class.iv.
Bt ployees, were discussed in detail and the following decision were 12k
i) The Association demanded (hat service | siruclure. for Clzza-py e
paramedical employees, may also be framed. : o
Decision - . ‘:
It was decided that.the Director General Heaith Services NWEP il coma
SUD with 2 self-conlain case with full istificaticn. The 'der'nang:'! witl e
recoimmended. and will be forwarded to Finance Oepartment.. . ;
it} The Association demanded that CO:‘IU‘&‘(&’JPQHC}/ fraEy be implewientéa . K S .
Teac:hing and all othér Heaith institution of the Provinze. o . . S
Decision | : L o - o o : a8
R was decided a the Diractor Genera; €~!e::'|li.h:Sr::rx-'ir.:(-:s_ angc SIRTIeE, i §
Exgcutives of Flealth Ansiitutions may be diro WO impleman: he

Het (o
- Gonlract Policy of the nrovingial Governmern! anc

and sl other reloviy
instructions in leiler and $pirit, o '
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Qi_',) lhub ALsQCintion demanden 1y Ghidetecn ¢ relived . Gl y
L Raramediog| Gploycns. may be. givar ’;,n:,.'lt.-r'u.-r';c:;c‘: WA Loty g e
madie Qganns g VLICHL ponls TaRRIFRITE atbdonion, ' ’
Decision
it was-decided-tha| instructions Circulaled t;Jy lhe Heallly Department vide
: .Ielt‘er No‘: .SO_HI.II/7-350135-I-vdated 01.11.1997, may be followed sUriclly
- _TheliMedlcal vSupdl.a Khyber Te'aching Hospital, shouid Submit g reborl
WiIthin fortright in this regard - S
- . V) The Association,demanded'a'_dvance increments on the basis—o[‘ higher -
S - . Qualificdtions, fo ‘ -

r Class-IV par'amedicaf employees,

Demslon

It was decided that instruclions of F

inance Depariment " in this regard will
. bf—; implemeanted strictly, in all Health B

Instilutions.

) Tie Association demanded relaxalion of science subjects for admission
n different  healln. !echnology_ courses, for Class.jv paramedical
: employees. : ‘ '
Decision
IW'was decided that jf any Class-IV naramedical eriployae has compiots
the . required qualification . for admission M diffarest haglin fmehintiogy
courses, ~ocording o the prescribed - crileria, may be  allowed o
parlicipate in he examination of dilferant neallh lechnelogios, conausod
by NWFP, Medical Faculty, ajter completion of all codal formaiities, .
vi). The Association u:leh‘mncled that all Clsg.qy '4':':4‘ni')|my':.zs: iy by
promioted lo. Class-))) posls, existing in (I.li”i.‘i'lllll"‘.|'|l..h'l|['-"'|'|,']1'?~!lll.l||l-)l"|5< ,
Decision . |
It was decided that Class-Iv empioye'es.may be givg:wvpmss‘er.enc.e wiitfe . ‘ ;
fiiling the posts of promation guola as per rules. : L E
vil) The association demanded for 33% Selection Grade for- Class-iv
paramedical employees. - B -
Decision ' .
It was decided tha! the demand of 33% Selection Grade. will be incluged
. IN revised service structure of Ciass-iv Paramedical employees. ' :
LIl (// vill) the Association demanded DressiWashing Allowance for all Class-Iv. L
v . . .. . . 1
A paramedical employess. : S ‘ ,
Lo an ‘{>C : E L L FTED ;
s w. ) & nok -v . H
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alih Services,' 3Nd all. Chief
A Case wiih- lotal slrengihy of
Medica) -empjoyees and propogyr D’r.ess/vvabhmg Allowaige
: i €S requireq o be «.angldered Wilth f

SSociation di..na; .ued thatl (he Mus Rlim ¢ uWCl.DL.r in ach lig: ally /
ay be Rromoted tq e post of v \\mrd Oraua!y Chowl - i My o
Aya and L‘tht:)r CIassJ\/ POSLS, ey uornuulv Dasiy

lnd fulure. Olily |
: appom!ed aganmr the posts of Sweepmr

. - .1
’v
It wag decideg that qH he - Heainh !mlrlu[aona 'hould uwmo & 1he Wy i 15 -
bweopt.r A0ainst {he L,XJS“I"]Q Vacancy of Wairg: Orejé ri) ,.muvr\:d A Mty
. Daj Aya and othpyy Chlas v Pouls,
|
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N) The ,Uouu!:uu"(hwmmded that g Nows duln May by ke uom Ciirs,
v Paramedicg; €Mpioyegs €8 per rules and they may e qrr.rrc‘d f"’l\/r‘
accordrnq o rules

Decrs:on

I was decided tha; fnstrucrions of Lmvemrnem’r rec‘arurm
Sheuld e Jmpiernmned in lelier and spirit and 'P(‘L.:PJ{\. of Clags. )y
BMmployees for grant Of leave -“r.oufd also he COMsidersy BN ment g
u..CufdlﬂC" to ru'es Muv‘\/b\/e", FMeads of all the Health Instite 'Ju‘f' arg

BAVised g keep 4 wgrfan! eye on” {he penormame Of Class.jy
iqramedlcar en.pfoyee' . . .
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (D AR-UL-QAZA), SWAT
’Judzc:a/ Department)

W.P No. 1§ 1-M/2013 .

JUL'GMENT

Date of hearilig: 24.01.20. 7.

—

Petitioners: (Aminullah and olhm s) by

Lviatl

K

Ml Noor Muhimmad Khattdk, Advl)mtc.

Respondents: (Addmom‘ Chief Secretary T*/\'I A Clu) byi '

M1 Sabir Shaa, A.A.G.

MUSARRAT. ?iﬁrﬁﬂﬁf, VE T‘lli‘oﬁgll‘s this lsi?ngle:
judgment, we i1"-,1tend. tc dispose of the ".nstant;writ:
petition as wellv as the conne-ctecf W.P No. 510-M/
2014, W.P No. 450-M,2015 and W.P No. 551-M/

2015 as all the matters involve common questions of

law and facts.
2.
s that they were appointe ! as Sweepers (BPS-1) in

Health Department , Bejaur Agency vide order dated

- Grievance of the present writ pelitioners

20.08.2003 and since then they are looking for their

promotion to higher poste of Class-IV despite they

moved a departmental apycal to the high ups in this.

regard. They have prayed this Court that, being

eligible and qualified, thes be promoted to the 28
posts of Ward Orderly {B]'S-Z) recently advertised

by the Health Department cn seniority basis.‘
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Departmen_t shall be promoted.to the xacant sts of

Ward Oxdeliy Chowk:ida Mali and ather Chss IV
employees on se.noutj besis and no Mushm slnll be
appointed 3gamst the pust of swcep-el in :X'Litm';.
Petitioners havve further asserted Lhat the jlealiln
Department, in de10gat1on of the pol 1c_y, advc%;i‘tiseé_i
28 *osts of Class-IV und  while i:.g'norin;_:-' Lh(
pefitioners,. respondents No. 7 to 14 welc app;mtcci
which is iIlegaﬁlb. Petitioness havye prayed for ‘.';the.il_;
promotion on seniority bas s in accordance witl'-.l lawi'
and policy ofthée Provin«:ia! Government.

3. ‘ Learned counl;cl for_ the petitioners
hotly argued the case ard, inter alia, submitied that
there is a préper polizcy of the Provincial

Government regarding promotion of the existing

Muslim Sweepers which nexds to be acted upon by

the Health Department in let er and spirit,

4, Learned A.A.G. and learned counsel

. appearing for pnvate respcndents, comendcd Lhat

actually there is no policy iegarding promotion of

Muslim Sweepers in the felc and the one referred to
by the petitioners is in fact minutes of a meeting,

Further contended that petitioners are civil servants

and their claim for promotior; falls within the termg

(N

e
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and conditions of their servic:, therefore, these wyit

petitions are not maintainanle before this Court,
5. Arguments heard and record perused. . l )/

6. n essence, case o the petitioners is that

of promotion from their exist ng posts (s@eepers)i} to
other higher dosts.on the strength of a Governmgunt
policy per their stance. Sincz, ptomofiornt is one, of

the terms and conditions of civil service dnd

jurisdiction of this Cowrt i3 clearly barred under
Article 212 of the Constitufion in the like matters, ‘

however, keeping in view th: peculiar circumstances

of the present cases and _jﬁd ament dated 13.10.2011
rendered by this Court irt ar. identical W.P No. 102/
2011, this Court deems it proper to convert all these
petitions into representations and send the same Lo
the compctem: authority for consideration.
7. _ In view of the above, the instant writ
petition as well as the connected W.P No. 510-M/
. 2014 WP No. 450-M/2015 and W.P No. 551-M/
9015 are converted inlo eprescatations. Office 1s
directed to send the criginal petitions 0 t-he
Secretary  Health, Gc-vemment. of Khyber
Pakhtukhwa for decidiag he matters in writing with’

reasons positively withir. a period of one month

from the date of reczip of this- judgment under

agamaifrs®

fﬂl Ne 1EEsrat 0 el ang olaer 13, Pre Adiblionld Clert Apraetay FATL and athat

AYTESTED
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intimation to the Additicnal Registrar of this Court.

Office is further directec to retain copies of the writ

petitions for record. The writ petitions are disposed -

/ o of accordingly.

Announced.

Dt:26.01.2017
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nght of \/Iushm Sweepels appointed befcne 12 07 2006 for hcn

Aya and otler Class v posts on senjority basis 'md themby deprived

the Mushm Sweepers appomted after 12. 07 ’)006 to- bc adJustcd as |
Musl_ilﬁ'S»'veepers 'ppomted as such after 12.07. 7006

| himself was appointed, as. Muslim Sweeper in violation of policy

<.

qd]Ltstment aoamst the post of Ward Oldel y, (.how kidar, Malx Dai,

§

!

such Leamed counsel fox the appellam mainly ar Oucd Lhat Lhc _

xmpucncd order isia shcer example of d|15011mlnat01y Lmatmcnt Lo o
; I

4. On the other hand learned Additional Advocate General

defended the impugned order on the ground that the appellant

§

. i _

decision dated 12.0.7.2006.

- | N :

5. Arguments heard. File perused.

6. The respondent department vide its-policy decision dated

12.07.2006. decided that all the Health Institutions should promote | |

the Muslim Sweepers against. the existing vacancies ol Ward

Orderly, Chowkidar, Mali, Dai, Aya and other Class-1V posts, on

seniority basis, and; hot to-appoint Muslim Sweeper against the post’

H
H

of Swé,eper in future.
7. 1t was due to the violation of policy decision dated 2.07.2006
that many . ML{Sl.l;l-ﬂ Sweepérs' had to knbcl{ the -d'vor»'o_i:~ Hon'ble
Peshawar I-,Iighl Cc')urc. Thev v;/io}‘aticm of po_licy decision lé_d the
respondent depantment to the i$SL1a1i9e of . fresh order - daiec

16.02.2017 made paftially impugned in the,preéeﬁt serv.i'c.e appeal.

‘8. Upon the{ examination of the impugned order date

| 16.02:2017, this Tribunal came to the conclusion that the same




| jsha” be treated

———

‘luordmo to the pohcy dLClSlOn dcllCd

Muslim Sweepers.'wmld have to be. dCUUS[Cd ag

|

connected seryice appeals

—

| 4rc accepted in the above terms.

dirceted to take strict disc
. |

ind uclmo

[2.07.2006

|

1207,
' ,
|

6.Parties are leﬁ

(o the 10@01d room.

(Ahinad Hdssan)
- Mcember

_ NNOUN(“FD";:;

. —_
also in v101<11|on of policy deusu)n dated 12 07

as expunged. The present serviee

Muslim Sweepe

”0()( in a% mugluw

12.07. ”()06 wmdulf!y a”'lzhr_\, f

amst othu ¢ Ia% v

| posts, ’f
9. 'Jj_m;vaugned order dated 16 02.2017 hdq the dfcu ol dcpuvm(\ i
the appellant from h-i,s\aAdJustmem against othcr C Ll%% [V post _iust Tor fl
tht “reason that he iwas appom ed  as v uf;iilm _ S'\.v,e'c';")cr.' after lf
o ‘ r
12.().7._.2006._ This Tribunal i therefore of (he considered opinion lf]'(qu,.f '
I disbri:nimtol'y treatment was met oy 1o the appeliang lf .
S . L
10, Resu‘ltantly "this ’Tribuna‘l holds - thal (he cut off dage il.j
’ [2.07.2006 as mentio-‘ned In the 1mpuoncd mdu dated IG‘()Z'..-?(')]."/;'{
I

appeal ::-d ONgWiLh |

!

: : f

45 mentioned in para- ? 01 lim U fgrncm i
The respondent depaz‘lmcn'l. B
' .f
plinary '1011011 against !hmr responsible Tor |
|

IS in violation of the policy decision dated |

. o |
to bear theijy own costs. 1ile be consigned

(Muhammad | lamid Mughal
Member

¥
H




: To, - ‘ R T N
The .Direciaor-éen_eral Héalth 5erwt:es, |
K/ayber Pakhtun_/{hw:;, ,Pe’sh_al:,var

| Subject: DEPHRTMENTHL HPPEHLMFOR HDJUST/HENT HGHINST‘
o awy OTHER CLASSIV POST | |
B

|

-“Respected Sir, |
| It is most humbly stated that | am serving as Sweeper
‘(Mus//m) beFore your good self at DHQ Hospital Battagram smce_

- . 2009 qu:te eFFc:ently and upto the entire sat/sfactzon of my

superiors- During my so many colleagues were adjusted against other ,'
class-iv posts on - the directions of the Honorable Peshawar High
" Court, - and the augusb Khyber Pakhtunkhwa Service Tribunal,
Peshawar Respected Sir | am the s:m:lar employee and | ‘am’ also
entitle for. adjustment ‘against any obher c/ass—/v post under the
: prmc;p/e of - conS/stency, therefore, | may also be similarly treated by

adjusting against the said other class-vi post-

It is thereFore,‘most humbly prayed that on acceptance 0F
bh/s Deparbmenta/ appeal | may very kindly be adjusted against any

 other class-iv post ie ward orderly, chowk/dar and Mali- Any other

| remedy which your 9ood' selF deems fit that may also be awarded in .

Favor of me:

" Dated: 72-03-207.9- |

" APPLICANT

MUHAMMAD HAROON, (Sweeper)
DHQ Hospital Battagram




'Y

| VAKALATNAMA
8%7’ S /(”/ fe’/wob /%'émaa/ /@
OF 2019
oot Sz oA
(PETITIONER)
VERSUS |
| (RESPONDENT)

e P P%MW | (DEFENDANT)

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. 28 / 4 /2019

BV

CLIENT -

ACCEPTED
NOOR MOHAMMAD KHATTAK

SHAHZULLAH KHAN YOUSAFZAI

MIR ZAMAN
ADVOCATES

OFFICE:

Flat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar
Peshawar City.

Phone: 091-2211391

Mobile N0.0345-9383141



Encl: As ébove A \

KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No.ZQYJf ST Dated /8 I & 12019

To
The District Health Officer,
Government of Khyber Pakhtunkhwa,
Battagram.
Subject: - JUDGMENT IN APPEAL NO. 900/2019, MR. MUHAMMAD HARQON.

I am directed to forward herewith a certified copy of Judgement dated
26.06.2019 passed by this Tribunal on the above subject for strict compliance.

REGISTRAR

KHYBER PAKHTUNKHWA -

SERVICE TRIBUNAL
PESHAWAR.




