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Nemo for appellant.

On the last date of hearing fresh notices were required to be

. ;-,;"-: :
3

~ issued to the appellant as well as his learned counsel. The record

suggests that notice to appellant was duly sent through registered

post while learned counsel was also issued.the requisite notice.
Despite, tl'ie appellant is not represented today even after repeated

calls.

Dismissed for non-prosecution. File be consigned to the

- record room.’ ' \

~

Chairman

Announced:
20.11.2019




Form- A

' FORM OF ORDER SHEET
Court of '
Case No.- 1061/2019
S.No. | Date of order Order or other proceedings with signature of judge .
proceedings
1 2 3
1 19/08/2019 Thg,éppeal of Mr. Fazli Hadi resubmitted today by Hafiz Fateh-ur-
: Rehman Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please. \
o REGISTRAR 1919 \ ('
; This case is entrusted to S. Bench for preliminary hearing to be
> | olgly. prelminay hearing
put up there on _©1 ’ [o ] 20] 9
CHAIRMAN
-01.10.2019 Nemo for appellant.

Notice be issued to appellant/learned counsel for

preliminary hearing on 20.11.2019 before S.B.

Chairm
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_This‘is an appeal filed by Mr. Fazli Hadi on 25/03/2019 for inclusion his previous

service'and promotion to the post of Senior Public Prosecutor against which he preferred/made

K departmental appeal/ representation on 16.02.2019 the period of ninety days is not yet lapsed as

per section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is premature as laid

down in an authority reported as 2005-SCMR-890.

As such the instant appeal is returned agam in or1g1nal to the appellant/Counsel. The
appellant would be at liberty to resubmit fresh appeal after maturxty of cause of action and also

removing the following deficiency.

1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974,

2- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal

: No. 75 FisT, k X

oulS]4 o | w1

SERVICE TRIB_UNAL _
- pre. . KHYBER PAKHTUNKHWA
Y e |

‘ PESHAWAR.
Hafiz Fateh-ur-Rehman Adv. ’

High Court Nowshera.
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&
A The appeal of Mr. Fazli Hadi, Deputy Public Prosecutor Nowshera received today i.e. on
25.03.2019 is incomplete on the following score which is returned to the counsel for the

appellant for completion and fesubmission within 15 days.

'I‘E/Memorandum of appeal may be got signed by the appellant.
2- Annexures of the appeal may be flagged.
31/ Affidavit may be got attested by the Oath Commissioner. .
4¥"Memorandum of appeal is miss-printed.
5- Annexures of the appeal are not in sequence which may be annexed serial wise as
mentioned in the memo of appeal.
6- Copy of departmental appeal is not attached with the appeal which may be placed on it.
7- Annexures of the appeal are illegible which may be replaced by legible/better one. ‘
" 8- Law under which appeal is filed is not mentioned. :
9- Index of the appeal may be prepared according to Khyber Pakhtunkhwa Service Tribunal
rules 1974,
10- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No: ﬁZ/ /S.T,
ot &S /.3 f2019 \

REGISTRAﬁ’eﬁ
SERVICE TRIBUNAL

W KHYBER PAKHTUNKHWA

PESHAWAR.
Hafiz Fateh-ur-Rehman Adv.
High Court Nowshera.
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‘:BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /D 6[ / Z&ﬁ

Fazli Hadi

Versus

" Chief Secretary, Govt. of Khyber Pakhtunkhwa Peshawar & others

INDEX
S.No. . Description of Documents Annex | Pages

1. Memorandum of Appeal _ A 1-3
2. Affidavit " ) : .4
3. | Copy of Departmental Appeal B 5-6
4. | Post Office Registered Slip C 7
5. | Initial Appointment Order as PSI (BPS-14) D 8
6. | Post Up-gradati(;n Order of the APP to BPS-16 with Better Copy E 9-10
7 Notification — Posting Order of the Appellant as DPP on OPS F 1

© | dated 15.10.2019,
8. | Notification — on Acting Charge Promotion as to the DPP G 12
9 Notification — Promotion to the Post of Deputy Public -Prosecutor- q 113

’ on Regular Basis dated 29.05.2018 -

) Appellant
Through
77 e
HAFIZ FATEHUR REHMAN

Advocate High Court

Dated: ./‘Z 108/2019 Cell: 0331-9116728




s .
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
Service Appeal No. [96 ( /%7
Khyher Pakhtulkhwsa
Service Tetbunal
Fazli Hadi, Deputy Public Prosecutor (BPS-18), Pinry Noﬁ 85
Presently posted at District Nowshera. ,
Dated 2"5' 26/ ?
Versus
T .
1. Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar.
2. Home Secretary, Khyber Pakhtunkhwa, Peshawar.
3. Director General Prosecution, Khyber Pakhtunkhwa, Peshawar.
Subject:- APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

ACT 1974, FOR__INCLUSION OF SERVICES OF THE APPLICANT
RENDERED IN. BPS-14"ANDYBPS-16 IN VIEW.OF CHAPTER 13 PAGE 4
OF_KHYBER PAKHTUNKHWA CIVIL SERVANTS 'PAY REVISION RULES
1978 AND SUBSEQUENT "REVISIONS FOR THE PURPOSE OF
PROMOTION TO THE POST OF SENIOR PUBLIC PROSECUTOR BPS-19.

Respectfully Sheweth,
It is subr;riit,ted' as under:- |
1. That the ‘appeilant has been appoinfed as P‘ros’e'cdt'ing Sub Inspéctor (PSI) in
Police Department and was adjusted in the Prosecution Services as Assistant
Ftledtp-day I5ublic PrdéeeutOr and r—ender‘ed services in BPS 14 w.ef 08.12.1990 til
) 29 06. 2007 and as such 1/4th of total serv:ce is to be mcluded/counted for the

Registra ,

Mlﬁ ,? purpose of onward promotion. . _:5 S _j I

Coa
' . . e s

5. That since 30'06.2007, the appellant performed his duties in BPS-16 as Assistant
Public Prosecutor till 15.10.2009. Therefore, for the purpose of seniority Va(half)
" Of total service in BPS-16 is to be counted for the purpose of onward promotion.

3. That the appellant was posted against the post of Deputy Public Prosecutor on
own pay scale vnde Notlf catlon No. SO(Prosecut:on)/HD/l 2/2008/Vol V dated
15 10 2009 t - hob s

O} payrwuuqns-ayg

T8RS
) l
21y puw

Aep-

¢ . -0 '.‘ .. L

1.

4, ;I'hat"'dn' 37.02.2012, the appellant was promoted’ on- ‘acting charge

31k wy.

basis~ ‘to * the p"ost" of Deputy Public Prosecutor vide Notification
No SO(Prosecut:on)/HD/l -2/2011 dated: 27.02.2012 to the post of Deputy Public

Prosecutor and the' probatlon pertod of 01 years was completed on 27 02 2013
| TR -




5. That vide Notification No.SO(Prosecution)/HD/1-2/2017/Vol-1 Dated: 29.05.2018
the appellant was promoted to the post of Deputy -Public Prosecutor BPS-18 on
regular basis after continuous service on the same post w.e.f 16.10.2009 till
date.

6. That services rendered by the appellant since PSI/Assistant Public Prosecutor in
BPS-14 w.e.f 08.12.1990 to 15.06.2007, 1/4" of the total period/service and
rendered as Assistant Public Prosecutor since 16.06.2007 to 15.10.2009 in BPS-
16 (1/2half of the total service/period) as well as services rendered against the
post of Deputy Public Prosecutor since 16.10.2009 are to be included for the
purpose of promotion to the post of Senior Public Prosecutor in view of chapter
13 Page4 of the Khyber Pakhtunkhwa Clwl Servants pay ReV|5|on Rules and
subsequent Revusnons o

7. That as per judgement of the August Supreme Court of Pakistan in case 2006
SCMR Page 1938 “Lugman Zarin and others” ---S. 8---Promotlon---
Prmc:ple--'- Actmg Charg -—- Departmental promotion commlttee
lssued delayed notifi catlon---Efect--- Where a pot was " available
agalnst Wthh 'a civil servant could be promoted where such civil
servant was quallf' jed to be promoted to 5uch a f.'lgher post, "where he
‘was put on such hlgher post on offi c:atmg or actmg charge basis only
because requ:slte exercise of allowing regular promotlon to such post
was hemg delayed by competent authorlty and “where he was
subsequently found fit for such promotion and was so promoted on
regular basrs, then the civil servant was entitled not only to the salary
attachmg to such post but also all consequentlal benef‘ ts from that
very date ‘from whlch he had put on the sald post on off‘cratrng ‘or
actmg chargé basrs. ' ' L

Lo oo " B .

8. »That in view of the above facts, the appeliant is ellglble for promotlon to the post
of senior pUb|IC l5rosecutor on seniority/fi tness basns havmg compieted probatlon
perlod on the post of Deputy Publlc Prosecutor in the Year 2012 13 o

AR R

9. THat several posts of Senlor Public prosecutors are Iylng vacant in the Directorate

PR TR LA )

of Prosecutton Khyber Pakhtunkhwa since Iong R ST

'Iv(l'r' - L P

10.  Thatthe appllcant is goung to be retlred on 02 10 2020

R , e e ae
1ap . o . re o at oA .
. . i . . I : o ‘. ,




" S 151.: ’ That the appllcant has already submitted an appllcatlon of the same nature V|de
- "No. 468/DPP/NSR dated: 09.10.2018 which has not been decided so far. -
- 12. That the appellant has approached the departmént through represent’atibhi*ﬁnid
‘ subsequently departmentai appeal vide registry No 639 dated 26 02. 2019 but
with no fruitful results (copy of the postal registry recelpt is attached)

PRAYER:

It is humbly prayed that keeping in view the above facts the respondents may be
directed to promote the appellant to the post of Senior Public Prosecutor belng Senlor

and elrgible welnoh ' Toornoovealon alite nnoe lis‘:,-;;ws:ff*-l:.;.-
SR A S S P Loy dogld Bt
" o . R N ToE o ,A‘??e"a{“?. IR
/DéLZé;aM 7977 o Sy
I A SV T IR A :
FAZLI HADI
_ . Deputy Public Prosecutor (BPS 18)
gk Nowshera.
t H i .[i t IRTAREN | ‘_‘ .
N o IR YT ‘ ! f ,.sz“Is;i
Through o
P '

(Hafiz Fateh ur Rehman) :
Advocate
(HighCourt) o
Cell N0.0331-9106728 " -
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BEFORT THE KNBER R SERVIE TRIBUNAL

PESHAWAR
Service Appeal No:- /2019 , '
FazliHadi....oooovoiiini e (Petitioner)
| VERSUS
Chief Secretary etc........... e e (Respondents)
AFFIDAVIT

I, Fazli Hadi S/o Fazal Rehman, Resident of ASC Colony Block B Nowshera Cantt
Tehsil & Distt: Nowshera, do hereby affirm and declare that the contents of the
accompanying Appeal are true and correct and notiling has been concealed from
this Hon’ble court. Further affirm fha’t no such like bail application has earlier been

filed before this Hon’ble court.

' DEPONENT

V’/f/ no /—‘

W’ | . | | ~ (Fazli Hadi)
/ ~ ‘ - CNIC # 17201-2209276-5

1 f. IDENTIFIED BY:-

( ar{, F ;zteh ur Rehman)
Advocate High Court
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Sar * UFFICE OF THE

Y2 A
g‘?@"g - : DISTRICT PUBLIC PROSECUTOR,
R\s) S ‘ NOWSHERA.
WL | No 427 _.____/DPP/NSR.
g ' - ' Dated: ) ¢/ 2 /2019,

To .

The Worthy Secretary, :
Home & Tribal Affairs Department,
Khyber Pakhtunkhwa, Peshawar.

Through: Proper Channel, .

Subject:- DEPARTMENTAL APPEAL FOR.INCLUSION OF SERVICES OF THE

* APPLICANT RENDERED IN BPS-14 BPS-16 AND BPS-17/18, IN
VIEW OF CHAPTER 13 PAGE 4 OF KHYBER PAKHTUNKHWA CIVIL
SERVANTS PAY REVISION RULES 1978 AND SUBSEQUENT
REVISIONS FOR THE PURPOSE OF PROMOTION TO THE POST OF

SENIOR PUBLIC PROSECUTOR BPS-19. -
It is submitted as under;-

1. That the appellant has been appointed as Prosecuting Sub Inspector (PSI) in
Police Department .and was adjusted in the Prosecution Services as Assistant
Public Prosecutor and rendered services in BPS-14 w.ef 08.12.1990 til
29.06.2007 and.as such 1/4™ of total service is to be included/counted for the
purpose of onward promotion. ‘

2. That since 30.06.2007, the appellant performed his duties in BPS-16 as Assictant
Public Prosecutor till 15.10.2009. Therefore, for the purpose of seniority Ya(half)
~ of total service in BPS-16 is to be counted for the. purpose of onward promotion.

3. That the appellant was posted against the post of Deputy Public Prosecutor on’
own pay scale vide Notification No.SO(Prosecution)/HD/1-2/2008/Vol-V dated:
. 15.10.2009. ‘ . : »

4. That- on - 27.02.2012, the appellant was- promotéd ~on acting "charge
basis- to. the post of Deputy  Public  Prosecutor vide [Notiﬁ_c,ation
No.SO(Presecution)/HD/1-2/2011 dated: 27.02.2012 to the post of Deputy Public
Prosecutor and the probation period of 01 years was completed on 2'7.02.2013,

5. Thatvide. Notification No.SO(Prosecution)/HD/1-2/2017/Vol-1 Dated: 29.05.2018
. the appellant.was: promoted to the post of Deputy Public Prosecutor BPS-18 on
regular basis after continuous service on the same post w.e.f 16.10.2009 till
date. ' "

6. That servicestrendered by the appeifént since PSI/Assistant Public Prosecutor-in

BRS-14 wie.f 08.12.1990 to 15.06.2007, 1/4" of the total period/service and
rendered as Assistant Public Prosecutor since 16.06.2007 to 15.10.2009 in BPS-

16 (1/2half of the total service/period) as well as services rendered against- the
post- of Deputy Public Prosecutor since 16.10.2009 are ‘to be ‘included for the
purpose of promotion to the post of Senior Public Prosecutor in view of .chapter
13 Paged of .the Khyber Pakhtunkhwa Civil Servants pay_Revision Rules' and
subsequent Revisions. . o




o(o@\!;y\:)“\;‘ﬂé ) ‘ ' UL UAL LY Ay saaey
g \g@y’ 2 DISTRICT PUBLIC PROSECUTOR,

\{\ ‘y . . NOWSHERA.,
i,w_/%w‘? ' No /DPP/NSR.
o™ . o Dated: / /2019
7. That as per judgement of the August Supreme Court of Pakistan in case 2006

SCMR Page 1938 “Lugman Zarin and others” my services since 16.10.2009 to
27.02.2012 as ‘Deputy Public Prosecutor on OPS against the vacant post and
since 27.02.2012 to 28.05.2018 on acting charge basis are to be considered for
all consequential benefits.

8. That in view of the above facts, the appellant is eligible for promotion to the post
of senior public Prosecutor on seniority/fitness basis, having completed probation

perlod on the post of Deputy Public Prosecutor in the Year 2012 13.

9. That several posts of Senior Public prosecutars are Iylng vacant in the Directorate
of Prosecution Khyber Pakhtunkhwa since long. ‘

10.,  That the applicant is going to be retired on 02.10.2020.
11.  That'the applicant has already submitted an application of the same nature vide

No.468/DPP/NSR dated: 09.10.2018 which has not been decided so far.

it is humbly prayed that by accepfing this departmental appeal
ahd keeping in view the above facts,. the appellant may be promoted to the post
of Senlor Pubhc Prosecutor BPS-19 being Senior and eligible.

Appel\ant

,/:’ e ”
~FAZLI HADL 26}2/”
Deputy:Public Prosecutor (BPS-18)
Nowshera. : -

ENCLOSURE:-

1. ‘Initial Appointment Order as PSI BPS-14 Dated: 27.11. 1990.
Post Upgfadation Order of Assistant Publrc Prosecutor BPS-14' to BPS-16 Dated

29.06.2007.°
3. Posting order against the post of Deputy Public Prosecutor in OPS dated:
: 15.10.2009.
4. Promotion order to the post of Deputy Public Prosecutor BPS-17 on actlng charge
basis dated: 27.02.2012.
5. Promotion to the post of Deputy Public Prosecutor on regular basrs dated
- 29.05.2018.
6. Relevant pages of KPK Civil Servants Pay ReV|5|on Ruies 1978 and. subsequent
* Revisions.

7. Copy of Judgement 2006 SCMR Page 1938 (referred to above)
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BETTER COPY

Mr. Fazal Hadi s/o Fazil Rehman r/o Geondand PS Sharingal District Dir is

considered suitable for appointment as temporary PSI in the existing vacancy of this

Range, in the revised Basic Pay Scale No.14 with usual allowances authorized under

rules subject to the verification of his character and attendants.

His appointment in the Police Department is purely on temporary basis

(likely to be-come permanent) and liable to be terminated on one month Notice.

oo . . S
His original documents are also sent herewith. He is posted to Dir District;

necessary Gazette Notification to this effect may please be issued.

' :€, . ‘! R I

N R
.‘u;"'. .

No.2249-51/E, Dated Saidu-Sharif, the 27/11/1990.
I RO R : Ty

i .y . i Copy forwarded to the:-

”

Ct

sotosafand FS S ‘0( Tooniet I
oo Pl n 1 MASUD AHMAD),

Dy lnSpector-General of Pollce,
ihlakand Range; shidu® Sharif, Swat.

] s N
A T ul"..’).

VIR LS LEdy or L orety Lt

moanater ey e LU i e,

1. InspectorIGeneral of Police, NWFP, Peshfa\\Nar for favour of information.
1 . Wi ST MEV1 R LN PO I A

2:.: ;. s Superintendent of Police, Dir, for immediate necessary action.

3. Fazal Hadi s/o Fazli Rehman r/o Geondand PS Sharingal District Dir.
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‘ A tetter No. I‘D'SO(FRYI*MON(APl’)‘daled 31(05r2007‘the Competént Auth 'hty xs
pleased 1o up-grade: Eighty fouta(ﬁ«}) posts” of . Assistant Pgblif.f"?m&&t{f
Diveerorate ofPtosccuuon NWF? fmtn BPS‘M 19 BP8~16 with munpdiatcc x

!
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BETTER COPY

GOVERNMENT OF N.W.F.P. '
HOME & T.As DEPARTMENT

No. 3

, D

Dated Peshawar, the 20

NOTIFICATION.

No.SO(Prosecution)/HD/1-10/2006/Vol-l  In  pursuance of Finance
Department’s letter No. FD/SO(FR)/7-8/2004(APP) dated 31/05/2007, the
Competent Authority is please to up-grade Eighty four (84) posts of Assist:ant
Public Prosecutors of Directorate of Prosecution. NWFP from BPS:14t6 .BPS-16

with immediate effect. oMb &OVA TP i i

f." 2, The expenditure involved will be debatable to-functional classification

03-Public Order and Safety Affairs, 036- Administration.,; of.lPubllc Order-0361

* Public Administration 036101 Secretariat and WI|| be met out from wnthln the

sanctioned budget grant 2006-2007.

AATZEATE T,

SECRETARY TO GOVERNMENT OF NWFP
HOME & TRIBAL AFFAIRS DEPARTMENT

MaSiinn oo BN | N marelEPer (e BRI
A M- cod SGVe Ry waited 200 00T U
Endst: No FD/SO(FR)7~8/2001(APP) Dated: 29/06/2007: 34} nests < F As<uia-

ol P front -T2 BRE LT
Copy forwarded to the Accountant Genera| NWFP Peshawar. B

VR I AR s TRRH IR

T o e et N to LneliNaibikhiaA) ci o
Te Wi Cr e ' TUeavdmin’redon SectioOfficer(FR)4 !
glinAdyr oo ' “4 e il e o~ Finance Department::

Endst: of even.No. & Date:

Copy forwarded to:

WU ST TR AT
1) The Secretary to Government of NWFP Estab}!ushmtent Dddari me nt
2) The Secretary to Government of NWFP Finance Department.
3) The Director General Prosecution NWFP Peshawar.

4) ‘1w AIFDIStrict PUblic Prosecutors’in NWEB. G 342057,
5) All District Accounts Officers in NWFP

> AN
6)"" "The P.S to Chief Secretary, NWFP.” *

7) The Section Officer (FR) Government of NWFP, Finance Department w/r to his

letter No.FD/SO(FR)77-8/2004(APP) dated; 31/05/2007.

8) P.S to Home Secretary NWFP. ' 'r~ 2k g
C Secinn T aen )

HiS A A

Muhammad Qasim'
Section Officer {Prosecution)

i NIRRT : CUTORT Est sy Dot tren:

‘ R U e r et



NOTIFICATION.

GOVERNMENT OF N.-W.F.P.
HOME & T.As. DEPARTMENT.

No.

200

Dated Peshawar, the

No.SO(Prosccution)/HD/ l-2/2008N<;!-V. Thne Provincial Government of NWFP in

rclaxation of ban is pleased to order the following posting/transfct ol Public

Prosecutors, Deputy Public Prosccutor and Assistant Public Prosccutors in the public

interest with immcdimé effect: -

S.# | Name Designation | From To Remarks
| Muhammad | Public Haripur Peshawar | Against the vacant
Zulfigar Ali. | Prosecutor ; post
(BPS -18)
2 | Mir.Farman | District Public | Kohat Hangu. Against the vacant
Ullah, Prosecutor . post.
(BPS -18) |
3 | Mr.Nisar Deputy Public Mansehra | Swat Against the vacant
Khan Prosecutor post.
(BPS -17)
4 | Mr.Zulfigar | Assistant Kohat Poshawar | Against the vacant
Khan Public post of Deputy
Prosecutor Public Prosccutor
(BPS-16) (BPS-17) in his
; P , own pay scale.
y Mr.Fazl-e- | Assistant Swat Nowshera | Against the vacant
A Hadi. Public post of Deputy
Prosecutor Public Prosccutor
(BPS-16) (BPS-17) in his
| own pay scalc.

Additional Chief Secretary NWFP,
Home & Tribal Affairs Department.

Dated  15/1072009.

Endst:No.SO( Prosecution)/HD/ 1-2/08./Vol-V.

P
Copy forwarded to: -

1)-The Accountant General, NWFP, Peshawar.
2)-The Director General, Prosecution, NWFP, Pes

hawar, w/r to his letter No.DP

E&AL (02)/09/59} 6,dated 02/ !OIZOO‘).With the request to nominate a-suitable

Officer for posting agains

3)-The District Public Prosecutors Peshawar, Kohat, Mansehra, Swat
Haripur and Nowshera. - | :

4)-The District Accaunts Officers Kohat, Mansehra. Swat, Haripurand

Nowshera.

l%)-Ofﬁcers concerned. - : " "
6)-P.S to Addl: Chief Secrctary Homie Department. * <

t the vacant post of District Public Prosccutor,Kohat.

i
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HOME & T.AS DEPARTMENT.

GOVEFNMENT OF KHYBER PAKLE ITUNKHWA

m,..-.s o Paseodam godi=te =dsui:

v

Coaxisd

NOTIFICATION

e

No. SO(Prosécution)HD/i 10/2011: The ~ Competent  Authority © on  the

rccommendatlon of the DLp’lﬂn'I\.llldl Promotion Commmcc (D. PC) is pleased to
promote the following Assistant l’ub!u Prosccutors (BS-16) 10 the post of Dcpuly
Pllb]l(, l’roseuuor (BS- 17‘ from S.No. I 0 13 on regular basis and from S.Noxd4 t0

_———m
24 on acting charge basis. with immediate effect in the public interest.

S.No. Name of Ofiicer

M, Rab Nawaz

Mr. Sher Zaman

M. Mubammad Qaiser -

Mr. Kiramatuilah

Me. Abdul Salion

Mr. thenhim Khan
M Pervez Khan

: . 2.
M. Muliazumd Zahoor ‘ 09. ‘/

Mr. Qazi Aitab Ahmad

Mr. Muhammad Saleem

Mr. tmran Shah

Mr. Javed Hussain Mughal

Mr. Abdul Hamid
M :Zulﬁ-qur l\'h:ul/

Mr. Pervez lahi

Mr. Israr Ali

My, Astis Ahmad Jan

Mr. Altaf Hussain

19 | M FaleHadi ] .
20. Mr. Murtaza SI::l!:V
' 21, Mr. Sl;cikll Zahoor Ahmad
22. Mr. lls:nl‘llussﬂin Akhtar h
23. Mr. .C.angaiz Khan _ /;
24. Mr. Muhammad Nisar / )
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GOVEENMENT OF KHYBER PA KHTUNKHWAT )™
HOME & T.AS DEPARTMENT. "

A=\ J.u ‘\So- Moo
R T Q“QJ "X Ry 2 :
Dated Peshawar the___ol = U& 20) QL

Y -
by

<1 - -58 |
i . L— -
§ T oot
The above officers sh.ll be on prebation for a period of cne year in_, “‘f"“i“’“

1 term of section -6 (2) of the l\hvber Iakhtunkhwa Civil Servants Act, 1973 read wnh %
5 _ Rule-15 (1) of the Khvber Pakhtunkl WQ le Servants (Appointment, Promotion &
) Tmnsfer) Rules, 1989.
i — w - < (MUHAMMAD AZAM KHAN) -,
! YA : : Sccretary to Govt: of Khyber Pakhtunkhwa
! A,//gl , Home & Trival Affairs Departmenf
s’ . 2 )
L Pkl
flw’“*ma 3‘\34 -

’ ' X3 PR . -~
j vwP?ndst:’;)‘f\Even No. & Date:-
_~ - Copy forwarded for information - .
| = Th‘eﬁCluef Secretary, Khyber Pai hlunkh\\a Stew-» . -

\l!o ' « . *

; )\ 2. The Accountant General Khyber Pakhtunkhwa, B
} 7 3\\’,l'lle Director General |’ro<ecunon Khyber Pa! htunkhwa.
] | & 4. All District Public Prosecutors in Khyber Pakhtunkhwa.
o {\ $.2 All District Account Officers in Khyber Pakhtunkhwa.

6. P.S to Secretary to Gevt: of Khy ber Pakhiunkhiwa, Home & Tribal Affairs

Department.

7. Officers concerned. o . ' C B

(MUHAMMAD REHMAN) : L
Scction Officer (Prosecution) '

" i

Srtrnr—ae



TO BE SUBSTITUTED FOR THE SAME NUMBER AND DATE

GOVERNIMENT OF KHYBER PAKHTUNKHWA
HOME & TRIBAL AFFAIRS DEPARTMENT
Peshawar dated the 29™ May, 2018.

' NOTIFICATION

- NO.SO (Prosecution) HD/1- 10/2017/Vol-I: On the recommendations of the Provincial Select:on
- Board, the Government of Khyber Pakhtunkhwa is pleased to promote the following Assistant Public -

Prosecutors, BS-17 to the post of Deputy Public Prosecutors, BS-18, on regular basis with immediate
effect: - ‘

I

Name of the Officers
Mr. Altaf Hussain
Mr. Fazale Hadi
Mr. Iltaf Hussain Akhtar
Mr. Muhammad Afzal
. Javed Igbal Anwar
Mr. Muhammad Shakeel
Mr. Attaullah
Mr. Muhammad Nadeem
Mr. Hayatullah

0.| Mr. Sher Bahadar
11.| Mr. Ziauliah Wazir
12.| Mr. Khalid Khan- .
13.| Mr. Tasawar Hussain
14.| Mr. Amanullah
15.] Mr. Muzafar Ahmad
16.| Mr. Javed-ur Rehman . R
17.| Mr. Syed Falak Sair- :
18.{ Mr. Manzoor Alam
19.| Mr. Umar Niaz
20.| Mr. Rafiullah
21.| Mr. Muhammad Tufail
22.} Mr. Ibadur Rehman
23.| Mr. Asim Mehmood

N I NI e I R
2

2. The officers on promotion shall remain on probation for a period of one year
extendable for another year, in terms of Section 6{2) of Khyber Pakhtunkhwa, Civil Servants Act,

1973, read with Rule 15(1) of Khyber Pakhtunkhwa, Civil Servants (Appointment, Promotion &
Transfer) Rules, 1989.

SECRETARY

: ) - "HOME DEPARTMENT.
Endst: No. even, dated ! It Deceimber 2018.

Copy forwarded to: -
1. The Secretary to Government of Khyber Pakhtunkhwa, Establishment. Department Peshawar.
2. The PSO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
3. The Accountant General Khyber Pakhtunkhwa Peshawar.
4. The Advocate General Khyber Pakhtunkhwa, Peshawar. ]
5. The Director General Prosecution Khyber Pakhtunkhwa. : o -
VG/I il District Public Prosecutors in Khyber Pakhtunkhwa.
7. All District Accounts Officers in Khyber Pakhtunkhwa.
8. P.Sto Secretary Home & Tribal Affairs Department, Peshawar.
9. PS to Special Secretary, Home & Tribal Affairs Department. Peshawar.




2006 SCM R 1938

[Supreme Court or Pakistan|

Present: Kllalil—ur-Rchgllalz Rafllda)" and Raja Fayyaz Ahmed, JJ
LUQMAN ZAREEN and others---Pe(itioncrs

Versus

SECRETARY EDUCATION, N.-W.F.p, yq others—Respondents

C.Ps. Nos.326-p to 342.p, 485-P, 486-P; 513-P 1o 519-P, Sm and 622-pP of 2005,
decided on 2] st June, 2006. 7

(On appeal from -the Judgment/order, dateq 14-3-2005 of the”N.-W.F.p. Service
Tribunal, Peshawar, passed in Service Appeals Nos.187 and 188 of 2004, 1019, 1020.
1021, 1022, 1023, 1025, 1026, 1122, 1178, 1191, 1192, 1193, 1194, 195, 1196,
1024, 1157, 1152, 1153, 1154, 1158, 1159, 1160, 1161, 1157 and 997 of 2003,
respectively).

(2) North-West Frontier Province Civil Servants ACt(XVII] of 1973)---

===-S.  8---Promotion.-. Principle--- Acting charge--- Departmenta) Promotion
Committee issued delayed notiﬁcation---Effect---Where 4 post was available againsi
which a civil servant could be promoted; where such civil servant was qualified 1o be
Promoted to such a higher post; where he was put on such higher post on officiating or
acting charge basis only because requisite exercise of allowing regular promotion to
such post was being delayed by competent authority angd where he was subsequenily
found fit for such promotion and was so promoted on regular basis, then the civil
Servant was entjtled not only to the salary attaching to such Post but also 1o «jj
conscquential benefits from that very date from which he had Put on the said post on
officiating or acting charge basis.

(b) North-West Frontier Province Civil Servants Act (XVIII or 1973)---

----S. 8---Promotion---Acting charge---Date of promolion---Dclcrminauon---Civif
SErvants were promoted on 31-8-2000, on acting charge basis but Departmenta]
Promotion Committee issyed >

Grievance of cjyi] Servants was that their promotion was not considered from the dae
when they were Promoted on acting charge basis---Validny-~-Civil servant who was

same-Such civil servant was also entitled 1o any other benefits whicl, might be
associated with such POst---If a vacancy existed in the higher cadre 1 which a civj)
servant was qualified 1o be promoted on regular basis but was nol so promoted
without any fay) on his part and was instead put on such POst on officiaing basis,
then on his regular promotion to such post, the civi Servant would be deemed to have
been so promoted to the same from the date fr.
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service; had been promoted to the post of Superintendent of Jail after Muhammad

Afzal had been put on the said post in his own pay and scale but before his regular
' : ‘ promotion to the said post on 1-9-1994 and that granting promotion to the said
Muhammad Afzal with effect from 21-12-1989 would operate prejudicially to his
seniority and interests vis-a-vis the said Muhammad Afzal. After hearing all the sides,
‘ this Court sanctified the promotion of Muhammad Afzal with effect from the date
when he had been actually put on the said higher post i.e. with effect from 21-12-1989
subject only to the proviso that the same would not adversely affect the rights of the

other Superintendents of Jail who were senior to the said Muhammad Afzal.

~
L

/ Ti 15. A bare perusal of these judgments would thus, show that this Court had always
it accepted the principle that a person who was asked to hold a higher post to which he

s was subsequently promoted on regular basis, was entitled to the salary etc. attaching
| to such a post for the period that he held the same; that he would also be entitled to

any other benefits which may be associated with the said post and further that if a
vacancy existed in a higher cadre to which a civil servant was qualified to be
promoted on regular basis but was not so promoted without any fault on his part and
was instead put on the said post on officiating basis then on his regular promotion to
the said post, he would be deemed to have been so promoted to the same from the date
from which he was allowed to hold the said higher post unless justifiable reasons
existed to hold otherwise.

T e e e L pe ¥

16. The appeals filed by the petitioners before the leamned Service Tribunal could not
have been dismissed on the ground of limitation. Firstly, because it was the
subsequent notification dated 27-5-2003 which had ordered their regular promotion
not from the date that they had been promoted to the posts in question on acting
charge basis but from the date of the said notification, which had caused grief to them.
Therefore, limitation would start running against them not from 31-8-2000 but from
27-5-2003. And secondly, because on similar question of limitation, this Court had

thus, held in Sarwar Ali Khan's case (supra)

".. it can be said that presumption favourable to the civil servant
(appellant)  would be that it was temporary arrangement and would not last long

‘ but it lasted for three years. Filing representation was also proper remedy and
5 in such  circumstances, it would not be fair to knock down service appeal as tmu-
‘ barred on the ground that first notification was not challenged."

17. This brings us to the question whether the petitioners could have been denied
relief by the learned Tribunal on the ground that allowing relief in question 1o them
could have operated to the prejudice of some persons who had been directly
recruited to the posts of Subject Specialists between 31-8-2000 and 27-5-2003 and
who had not been impleaded as respondents in the said appeals. Suffice it to say that
the appeals filed by the petitioners before the Service Tribunal did not seek seniority
over the said directly recruited persons and what they were asking for was the
vindication of their right to regular promotion from the date in question and if the
petitioners were found entitled to the same then they could not he deprived of it only
because it could have caused some prejudice to some others nor could the sdid
others be heard to deny the said benefit deserved by the petitioners. Thercfore, we
find that non impleading of the said direct recruits to the appeals filed by the present
petitioners in the learned Tribunal could also be no ground to deny them a right
which had lawfully accrued to them.

18. Tlaving thus, examined all aspects of the matter and for the above-discussed
reasons, all these petitions are converted into appeals which are allowed as a result




-
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- /Sarwar Ali Khan's case PLD 1994 §
7 2003 SCMR 13 rel. ,

C 233 and Chaudhry Mehmood Akbar's case

4 e . . - - -
= () North-West Frontier Province Service Tribunals Act (1 of 1974)---

---S. 4---North-West Frontier Province Civil Servants Act (XVII of 1973), S.8---
{£ Appeal—--Maintainability---Necessary parties---Non—impleading of direct appointees--
/ ' _Civil servants were promoted‘on 31-8-2000, on acting charge basis but Departmental

Promotion Committee issued their notification of promotion on 27-5-2003---During
{ promotion on acting charge basis and issuance of notification, department directly
/] recruited few civil servants---Grievance of said civil servants was that their promotion
was not considered from the date when they were promoted on acting charge basis---
Service Tribunal dismissed appeal on the ground that the direct appointees were not

made party to the appeal---Validity--Appeals filed by civil servants before Service
Tribunal did not seek seniority over directly recruited persons and what they were
ular promotion from the date in

asking for was vindication of their right to reg
question---If civil servants were found entitled to the same then they could not be

deprived of it only because it could have caused some prejudice to some others nor
could those others be heard to deny such benefit deserved by the civil servants---Non-
impleading” of the direct appointees to the appeals filed by civil servant in Service
Tribunal could be no ground to deny them a right which had Jawfully accrued to

them---Appeal was allowed.

Javed A. Khan, Advocate Supreme Court with Mir Adam Khan, Advocate-on-Record

for petitioners (in all petitions).

General, N.-W.F.P. with Haji Ahmed Khan,

i; M. Saeed Khan, Additional Advocate-
Manan, Director (S&L) Education

Additional Secretary (S&L) and Fazii
Department, Peshawar for Respondents.

Date of hearing: 21st Just, 2006.

JUDGMENT

KHALIL-UR-REHMAN RAMDAY, J.-—-All these petitions, twenty-eight in
number, involve identical questions of law and facts; arise out of the same
consolidated judgment of the learned N.-W.F.P. Service Tribunal and are, therefore,

being disposed of together through this single judgment.

i s e A e

2. The petitioners in all these cases were serving the respondent-Government as
S.E.Ts. in different schools of the Province. Through a notification dated 31-8-2000,

they were "ADJUSTED" against the higher posts of Subject-Specialists in the
following terms:

i

1

] "The following SETs holding M.A./M.Sc. Degrees in the relevant subject for
3 the post of Subject Specialists on acting charge basis in the schools noted
!

{

1

|

against each on seniority basis with immediate effect subject to the terms and
conditions in vogue or ones to be framed in future.”

3. After the petitioners had held the said higher posts of Subject Speciulists and
Headmasters for about three years, a further notification was issued on 27-5-2003

which read as under:




o
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"On the recommendation of the Departmental Promotion Committee,

the Competent Authority has been pleased to promote the ing S.E.Ts.
(BPS- 16) (I/C S.S.) to the rank of Subject Specialists (BPS-17) on regular
basis with immediate effect and adjusted in the schools as noted against their
names." :

4. The petitioners felt aggrieved of their promotion to the said post from 27-5-2003
and not from the date when they had been actually appointed to the said posts
though on acting charge basis i.e. from 31-8-2000. They sought redress of their said
grievance from the learned Service Tribunal but failed. '

5. Hence these petitions.

6. It has not been denied even before us that clear vacancies of Subject Specialists
existed on 31-8-2000. It has also not been denied that all the petitioners possessed
the requisite qualifications for being regularly promoted to the said posts on the said
date and no impediment existed in their way to such a promotion. The reason offered
for not so doing was that since a large number of SETs were to be promoted,
therefore, it took the Departmental Promotion Committee some time i.e. about three
years to do the needful. It was, however, submitted that no financial loss had accrued
to the petitioners because during these three years when they were holding the said
higher posts, they had been paid salaries etc. attached to the same.

7. The learned Tribunal non-suited the petitioners essentially on the ground that
during the period in question when they were holding the higher posts on acting
charge basis, they were entitled only to the salaries of the said posts and nothing
more and that they were not possessed of any right to claim regular promotion from
31-8-2000. A mention had also been made by the learned Tribunal that during this
period some twenty-seven persons had got directly recruited as Subject Specialists
who had not been arrayed as parties to the appeals filed by the petitioners before the
said learned Tribunal; that ante-dating the promotion of the petitioners to the said
posts would adversely affect the seniority of the said direct appointees and since
they had not been made parties to the said appeals, therefore, the sought relief could
not be granted to them. From the impugned judgment of the learned Service
Tribunal, an impression is also gathered that while refusing the said relief to the
petitioners, the said learned Tribunal had also been influenced by the fact that they
had not re-coursed to the available remedies in the year 2000 when they had been

promoted to the posts in question on acting charge basis only and not on regular

basis.

8. We have heard the learned counsel for the parties and have also ptrused the
record in the light of the submissions made before us. K

9. It is then a position admitied on al] sides that nothing existed in the way of the
petitioners on 31-8-2000 which could have disentitled them 1o regular promotion to

the posts in question and that jr- was only the usual apathy, negligence and <

bureaucratic red-tapsim which had deprived the petitioners of the fruits that they

deserved. The petitioners could not be permitted to be punished for the faults and -

inaction of others. We are of the view that where a post was available against which
a civil servant could be promoted; where such a civil servant was qualified to be
promoted to such a higher post; where he was put on the said higher post on
officiating or acting charge. basis only because the requisite exercise of allowing the
regular promotion to the said post was being delayed by the competent authority and
where he was subsequently, found fit for the said promotion and was so promoted on

‘1"
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regular basis then he was entitled not o

but also to all consequential benefits fro
on the said post on officiating or acting

nly to the salary attaching to the said posts
m the very date from which he had been put
charge basis and we hold accordingly. »

1. One such judgment to which a reference had been made in detil in the impugned
Judgment was Sarwar Ali Khan's case reported as PLD 1994 SC 233. This w
where a Deputy Registrar of the Sindh Lubour Ap
to the post of the Registrar of the same Tribunal

as a case
pellute Tribunal had been appointed

on 5-7-1988 with immediate effect

d held on officiating basis for about three years and
had prayed for nothing more. This claim was denied to him which finally led him to

this Court. And this is what was held by this Court in the said facts and circumstances:

".... This cannot be stretched to cover the case in hand, where the incumbent -
has worked against that post on his own pay and status for three years,
particularly when there was no legal impediment in his way to be promoted at
that time on regular basis when he was inducted on 5-7-1988. In the instant case,
since the appellant was eligible and qualified for promotion to B-18, there appears

of the higher post and in the absence of some plausible reason, he cannot be

deprived of the salary and other benefits connected with that post." Underlining is
ours).

12. Dealing with this judgment, the learned Tribunal had failed to appreciate the

principle laid therein by this Court by omitting to give the requisite weight to the

principle enunciated and the words “other benefits" emphasized by this Court through
the said judgment. .

13. Another judgment of this Court placed before the Jearned Tribunal for its guidancé
was the one delivered in the ¢

ase of Chaudhry Mehmood Akbar reported as 2003
SCMR 13. V P

promotion to the same i.e. op 1-9-1994, Tﬁe}_- S
ented the Government before the learned -
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Admissibility of increments on promution tu i post in Basic Pay Scaie 18 wnd
above. Ifa civil servant is appointed by promotion i a post in Basic Pay Scale
18 or above before he completes the fength ol service prescribed for the higher
post, he shall be entitled to draw the pay,

i) at the minimum of the Basic Pay Scale of the higher post till such tine as

he completes the prescribed length of scrvice and the next increment shall

accrue to him on the Girst day of December, following the completion ol

" the prescribed length of service or fallowing the completion of at leisl SIX
months service in the scale, whichever is later, '

i) admissible to him from time to time in the lower post held by him
immediately betore his promotion to the higher post, if that be more
beneficial to him till such tune as he completes the prescribed length of
service when lli?‘l.‘é{\y shall be fixed in the manner prescribed in rule 10 and

. the next ingremeit shall accrue to him on st day of December, following
the comglftioli\ of at least 6 months service in the relevant Basic Pay Scale.
ule |

Prescribed length ol’sci'\'ig:c for the purpose of pay :uid increments.
(See S.No.3 and 1) : el

¥

- a)  The minimum length of service (in BPS-17 and.above) prescribed for the
purpose of drawal of pay and increments of p{o_gx\plion 10 posts carrying BP’S-18

4 oar

and above shali be as under

BPLS of the Post

BPS-18

BPS-19 ) 12years - '
BP_S-:’.O . . B AFyears - - - .
BPS-21 . 22years

23 ycars.

in calculating the service rendered in BPS-17 and above, half of the

service rendered in BPS-16 and, 1/4th_of service rendered in scale below-16,10.. .

any, shall be added tor the purposg of computing total length of service. These
orders shall take immediate effect. o :
S No. FD(PRC)1-1/86-Vi(B).daicd 5.6. 180,
b) Service rendered in the Federal Government or any other Provincial
Government shail also be taken into account for the purposes of, and in the
manner specified in Clause(a). - z T '
: Rule 11 of Civil Services Pay Revision Rules, 1978.
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