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Serv;ce Appeal No 1065/2019

Date of Institution . 120.08.2019
- Date of Decision ... 21.07.2020

Mr. Naveed Gul, Ex-ASI #.768/P, Police Lines, District Charsadda.

(Appellant)

| VERSUS

The Irzspector General of Pol;ce Khyber Pakhtunkhwa Peshawar & 02

others.
(Respondents)
M. Noor Muhammad Khattak .
Advocate - | - For appellant.
Mr. Ri‘az. Khan Paindakheil , , |
Assistarit Advocate General ... - For official respondents.
.;& /' |
(i, MRS, ROZINA REHMAN L MEMBER (J)
/7€ MR.ATTIQ UR REHMAN MEMBER (E)
JUDGMENT ~ - |
'ROZINA REHMAN, MEMBER :-  Pithy facts of the case are.that

appé!ialnt_ Naveed Gul was. inducted as an ASL D&ring service he was

chérgéd injca‘se FIR #.183 dated ,19.07.2014 registered at Po{icé’ _

21 / Jtat:on Nisatta, U/S 302/324/ 148/ 149 PPC He was arrested and sent o :
e ,
]udiaal lockup. In the meanwhile, he was dlsm|ssed from service. wde

mmugned Qrder dated 03.12.2015. Later‘on, he ‘was acqwtted by the )

“ Trial Court: vide order dated 08.04.2019, therefore, he filed ~ -
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i depar‘tmental appeal' which was rejected. He preferred Revision Petition

but that was not attended to, hence the present service appeal.

2. Learned counsel for appellant'contended .that the irﬁpugned_ofder
dated 03.12.2015 is against law"and facts as the 'appellanf was not
treated ih accordance with law and rules on the subject. He submitted
that charge sheet V‘anq statement of allegation was hot issued to the
appeilant before the issuance of 'impugned order and' lastly, he
submitted that appellant was dismissed frem-service without waiting for .
the final decision of the Trial Court in the murder case whicﬁ erder is,
B therefore, not maintainable in the eyes of law and liable to be sef aside.
' Reliahce was placed on1988 P!_C’(C.S) 179; 2003 SCMR 215 and PLD

- 2010 Suprerhe Court 695.

30 Co,nvefsely, learned AAG argued thaf the impugned order is in
_accoreance with law on the subject and that the appellaht was rightly
dismissed from service‘.. He ergued that he did not inform the
department and remained absent. He remained absconder for a long
perio'd, 'th'ere’fore, it Was not possible-to conduct proper inquiry and
that he wes involved in a heinous c_rime, therefere,“he Was dismissed

/ '“/) from service and lastly, he submitted that departmental appeal was .

Z/)atlme barred, therefore, appeal before the Tribunai is not malntalnable
Reliance was placed on 2006 SCMR 554; 2006 SCMR 1005 and 2006

SCMR 1876

4 After hearing the learned counsel for parties and going

through the record of this case with their assistance and after perusing
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the precedent cases cited before us, we are of the opinion that Naveed
Gul was removed from service vide impugned order dated 03.12.2015
by respondent #.3 on account.of being involved in a murder case and

being fugitive from law since the commission of offence. His

departmental appeal met the same fate at the hands of respo’hdent

#.2 where after he preferred revision petition before respondent #.1
whicH was ndt attended to, SO the present appeal was filed. During |
service he was charged in case FIR #.183 dated 19.07.2014 registered
at Pdice Station Nisatta, U/S"302/32'4/ 1'48/1'49 PPC. He, alongwith co-
accused were arrested and tried. It was on 08.04.2019, when he
alongwith one Abid S/O Taj Wali were acquitted of the charges leveled

again'st them. Soon after earning acquittal, he filed departmental

~ appeal :w'hich‘is undated, however, the order passed by the Regional

Police Officer Mardan shdws that appeal was filed on 18.04.2019 which

" was decided on 02.05.2019.

5. The assertion of the learned AAG regarding the departmental

| appeal being barred by time does not find support from any document. -

The appellant had been acquitted in the criminal case on 08.04.2019

and he had filed his departmental appeal on 18.04.2019 i.e. within 10 °

7/ days of his acquittal in the criminal case. It would have been a futile

attempt on the part of appe!_l_ant to challenge his removal from service
before earning acquittal in the criminal case and it W6uld .be unjusitl_-"‘?to
pénalize: the appellant for not filing his departmental appeal befor‘.ej
'eaming his acquittal in the criminal case whiéh had formed the

foundation of his removal from service. Relevant para from the order
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o ‘?%f Regional Police Officer Mardan is hereby reproduced for ready
| reference: | |
"The appellant was dismissed from service on 03.12.2015
be/hg ihvo/véd in a criminal case. Theréfore, -1 find /70
grounds to intervene into the order passed by the z‘heﬁ
District Police Officer, Charsadda. His appeal is also time

barred for four (04) years”

6. R It‘ hés been held by'the' superior forum that ai! acquittals are
certaihly honorable. There can be no acquittals, which may be said to
be dishonorable. Conviction of ;he appellant in the» case of murder was
the only‘ground on which he Had been removed from service and the
said .gr0und_ had subsequently disappeared through his acquittal,
| rﬁaking him re-emerge as a fit._and proper person entitled to continue

with his service.

7. - It is established from the record that charges of murder and
attempted murder etc. ultimately: culminated in honorable acquittal of

"7 * the appellant by the competent court of law in the above mentioned
N

criminal case. In this respect, we have sought guidance from 1988 PL.C

~(C.S) 179; 2003 SCMR 215 and PLD 2010 Supreme Court 695.

8. | For what has been discussed above, this appeal is accepted and
the impugned order dated 03.12.2015 is set aside alongwith other
orders on the appéal/review petition of the appellant and the appél_lant

is reinstated in service with back benefits from the date of his arrest in
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,.-"\";_.‘-criminal,‘ case. No order .as to costs. File be consigned to the record

Toom.,

ANNOUNCED.
21.07.2020

N el

MEMBER (E)
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21.07.2020. ~ Appellant in person present. o

~ Mr. Riaz Khan ‘Paindakheil learned Assistant Advocate

General alongwith Shah Jehan S.I" (Legal) for respbn_dents

present.

Vide detailed judgment of today of this Tribunal placed on

 file, the appeal is accepted and the impugned order dated

103.12.2015 is set aside alongwith -o'ther'orders" on the

appeaI/reyieW-pefition of "th_é ébpellant and the appellant is
reinstated in service with back benefits from the date of his

arrest in criminal case. No order as to costs.. File be consigned

to the record room. =

ANNOUNCED.
21.07.2020 ~

M

‘Member (E)




09.06.2020 ‘_ Bench is incomplete as one learned Member (J) is*on
| leave. Therefore, the case is adjourned. 'To_'come'u_p for'thé.

same on 13.07.2020 before D.B.

13.07.2020 Appellant with counsel present.

Mr. Riaz Khan Paindakheil learmned Assistant Advocate -
General alongwith Shah Jehan S.I (Legal) for the

respondents present.

_Arguments heard. To come up for order on 21.07.2020

b~efore D.B.

7,

.- /”/, : (Attiq ur Rehman) B (Rozina Rehman)
o A - Member (E) : . Member (J)




2 1065/2019
. 13.01.2020  Appellant in person and Addl. AG alongwith Shah
' - Jehan, ASI for the respondents present.
Represeﬁtative of the respondents has furnished

reply on behalf of respondents No. 1, 2 and 3 which is
placed on record. The appeal is assigned to D.B for
arguments on 20.02.2020. The appellant may _furnish
rejoinder, within a fortnight, if so advised. \

Chairman

20.02.2020 Learned counsel for the appellant present. Mr. Kabir
Ullah Khattak learned Additional Advocate General present.
Learned counsel for the appellant seeks adjournment.
AdjourndTo come up for arguments on 24.03.2020 before
D.B

A \ag N
MemBe/ Member

24.03.2020 Due to public holidays on account of Covid-19, the case

is adjourned. To come up for the same on 09.06.2020 before

D.B. /\

der




20.11.2019

- : Ca Y
))1 Iy ™
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Cotinsel for the appéliant present.

Learned counsel has provided additional documents
pertaining to the criminal case against the appellant which

are made part of file.

Contends that the dismissal of appellant from service
through order dated 03.12.2015, was solely on the ground

that he stood charged for a criminal offence through FIR .

da’ted 19.07.2014. In juxtaposition, learned counsel referred

wherem in sub-rule(b) the officials of Pohce can be awarded

punishment, mter-aha, on the ground of .bellp,g:,.gunty of

_ misconduct. The guilt of appellant was yet to be established

at the relevant time. The impugned punishment was, . °

therefore, not supported by any legal provisions or the rules

applicable to appellant, it was argued.

Attending to a question regarding delay in submission

of departmental appeal, it was argued that the appellant

P
1’;,
-
tl

.xto Rule 3 of the Khyber Pakhtunkhwa Police Rules, 1975 ~

was acquitted by a court of competen.t jurisditti,on on -

08.04.2019 and preferred  appeal immediately thereafter. . |

However, the period interregnum the registration of FIRL and -

arrest of appellant on 24.08.2017 could not be justified.'

Instant appeal is, therefore, - admitted for regular" N

hearing subject to all just and legal objections. i The

appellant is directed to deposit security and proce’ss- fee

within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/com’rhénts on

13.01.2020 before S.B. . \\
| Chairman




-, Form- A
FORM OF ORDER SHEET
Court of
| Case No.- 1065/2019
| S.No. Date of order Order or other proceedings with signature of judge
i proceedings : '
1 2 3
1- 20/08/2019 The appeal of Mr. Naveed Gul presented today by Mr Noor
: ' Muhammad Khattak Advocate may be entered in the Institution Reglster
_ and put up to the Worthy Chairman for propel order please.
REGISTRAR 20 | \ (¢
7. ' ‘This case is entrusted to S. Bench for preliminary hearlng to be
8/ojast-9 . /
put up there on Ot“O 'Lo)'q
Y )
CHAIRMAN.
01.10.2019 Counsel for the appellant requests for time to further

«zf%fé

document .the brief by placing the record pertaining to
arrest of appellant in pursuance to FIR dated 19.07.2014.

May do so on or’ before the next date of hearmg
Ad]ourned to 20.11.2019 before S.B.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR ~

- APPEAL No. {065 /2019

NAVEED GUL VS ] POLICE DEPARTMENT
INDEX
S.NO. DOCUMENTS ANNEXURE PAGE
1 | Memo of appeal 1- 3.
2 |FIR A 4,
3. |Impugned Order B N
4. | Judgment C 6- 17.
5. .| Departmental appeal D 18.
6. |Rejection: E 19.
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8. | Vakalat nama e 22..
APPELLANT
THROUGH:
- NOOR MOHAM KHATTAK

ADV

" Flat No. 3, Upper Floor,
Islamia Club Building,

Khyber Bazar, Peshawar




P BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR* fShvber Pakhtukhwa

Service Tribunal

APPEALNO._ 065 /2019 vurwe UT76

Mr. Naveed Gul, Ex-ASI No.768/P, paces AL gf "7

Police Lines, District Charsadda...csieesermssantnicassnnmansiniieens APPELLANT

VERSUS

1- The Inspector General of Police, Knhyber Pakhtunkhwa, Peshawar.
2- The Regional Police Officer, Mardan Region.
3- The District Police Officer, District Charsadda.

............... ceerrssrrasnssssnersssssenrnssensnnssnnnnnneneesnns RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKWHA
| SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 03.12.2015 WHEREBY MAJOR PENALTY OF
DISMISSAL. FROM SERVICE WAS IMPOSED ON THE
APPEALLANT AND NO ACTION TAKEN ON THE REVISION
PETITION OF THE APPELLANT WITHIN THE STATUTORY

PERIOD OF NINETY DAYS.
PRAYER:
That on acceptance of this appeal the impugned order dated
- 03/12/2015 may very Kkindly be set aside and the
Fn\edto—day respondents may be re-instated into service with all back
benefits. Any other remedy which this august Tribunal
l%fe l;ﬁar deems fit that may also be awarded in favor of the appellant.
R/SHEWETH:
ON FACTS:

Briefs facts giving rise to the present appeal are as
follows:- :

1- That appellant was inducted in the respondent Department as ASI
under the deceased employee son’s quota and after induction the
appellant served the respondent Department quite efficiently and
upto the entire satisfaction of his supenors

2- That during service the appellant was charged in case FIR No. 183
under section .302/324/148/149 PPC, dated 19/7/2014 in Police
Station Nisatta. - Copy of the FIR is attached as
ANNICXUN e saswsassensssassassasaansssrsssmsantiasssnassnsssestessssssnsnasassssnssns A.
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3 That after chalking the above mentioned FIR the appellant was
arrested by the local Police and sent to the judicial lock up. That
during the said period the appellant was dismissed from service vide
impugned order dated 03.12.2015 without waiting till the final
decision of the Trial Court. Copy of the impugned order is attached as
ANNEXUICssuesassssannssrsssasasnnsssesinansnsasansasansssasansaranssnnnnnsnnsasnns B..

4- That vide judgment dated 08.04.2019 the appellant was acquitted by
the learned Trial Court from all the charges leveled against him. That
after acquittal the appellant filed Departmental appeal before the
appellate authority which was rejected vide order dated 02.05.2019
on no good grounds. Copies of the judgment, Departmental appeal
and rejection order are attached as annexure...cuussseessseas C,D&E.

~ 5- That then after the appellant preferred revision petition before the

respondent No.1 but no reply has been received so far. That
appellant feeling aggrieved and having no other remedy but to file
the instant service appeal before this august Tribunal on the
following grounds amongst the others. Copy of the revision petition is
attached as annexure..cucusessnss hearesaEEesasssesesaNEEEEeiERERERTO TS RRRARETanS F.

GROUNDS:

A- That the impugned order dated 03.12.2015 is against the law, facts,
norms of natural justice and materials on the record hence not
tenable and liable to be set aside.

B- That appéllant has not been treated by the respondent Departmeht

in accordance with law and rules on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constltutlon of
Islamic Republic of Pakistan, 1973.

. C- That no charge sheet and statement of allegation has been issued f(_)

the appellant before issuing the impugned order dated 03.12.2015.

D- That no show cause notice has been served on the appellant before
issuing the impugned order dated 03.12.2015.

E- That no chance of personal hearing/defense has. been provided to
the appellant and as such the appellant condemned unheard.

F- That the respondent Department without waiting of the final decision
of the Trial Court, and straight away issued the impugned order
dated 03.12.2015 which is not tenable in the eye of law and liable to
be set aside.




i, G- That no regular/fact finding inquiry has been Conducted in the matter
before issuing the impugned order dat'ed 03.12.2015.

H- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed far.

Dated: 19.08.2019

THROUGH:
NOOR MOHAMMAD KHATTAK

SHAHZULLA AFZAI

MIR ZAIJI\I(N

ADVOCATES
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ORDER i

s,mﬂcr 0: n

thiy OIdv.r will (hz.poscd ol f lhc“‘dcjmnmwml uu]un»" ims; ‘)\Sl \qu.d Gul, whi k

posted at Geo-Tagging € harsadda, was Lh‘ug,u.l i case vide 1Y IR No. Its 3, dated i*) 07 701-4

W 302/324/148/149-PPC PS Nisatia. Bung a member of discipling force. his um act s

highly abjectionable & against the rulcslccgulmmlm of the discipling foree. Phis shows nis )

pealigence, fack of interest in the purformance of official cuty.

;e abowve allegation he was issucd Charpe Shectlog sether wilh gtatement ol 2liceabon
ws &(1u Police Rules 1975, Enquiry Officer Vir. Izhae Khan, tlu, then DSP Tangi was

\ . FTRR SN MY e ot
nomiraicd for conducting  departimental  cnquiry agains. him. llu enguiry  officer it

conduciing proper deparimental enquiry subm: ted his lindings that.the defachier ofTicial is suli
=

fusitive from justice since the commissian ot’cr nmn. & rwomm:ntkd hnu i’n maior punishment.
'.‘\‘—'\——-——‘_‘-'r_'_‘
Subseguently. AS! Naveed Gul, was issucd Final Show Cause Notice x 518 Police

Rilas 1973 ~eply o which vias not received so far.

Alier goina through the chquiry papers & recormnmendation c{ li.u aaguiry ofticer, he is

Bersay awar. o * - r major punishment of dismissal from service with immedizie clicet,

{}‘\lu J‘ ’
. .cd’/,/../'" 2015

No 7 204 - 09/!’/\ dated Charsadda the: 03/)2- 2015,

Copy for information and necessary @ '\Cllon to the:-

Head of fnvestigation, Charsadda.
DSP FIQes: Chursadda.

Pay Officer/FIC.

4. ECAMC

31

.
-




"% BETTER COPY OF PAGE-5
OFFICE OF THE DISTRICT POLICE OFFICER,
CHARSADDA

- ORDER ,

This order will dispos'ed off the departmental enquiry against ASI Naveed -
Gul, while posted at Geo-Tagging Charsadda, was charged in case vide FIR No.
183, dated 19.07.2014 u/s 302/324/148/149-PPC, PS Nisatta. Bieng a member
discipline force his this act is highly objectionable & against the rules/regulations

of the discipline force. This shows his negligence, lack of interest in the
performance of official duty. ‘

In the above allegatlon he was issued Charge sheet together with
statement of allegat|on u/s 6(I)(a) Police Rules 1975. Enquiry Officer Mr. Izhar
Khan, the then DSP Tangi was nominated for conducting departmental enquiry
against him. The enquiry officer after conducting proper departmental enquiry
submitted his findings that the defaulter official is still fugitive from justice since
the commission of crime & recommended him for major punishment.

Subsequently, ASI Naveed Gul, was |ssued Final Show Cause Notlce u/s 3(3) _
Police Rules 1975 reply to which was not received so far.

After going through the enquiry papers & recommendation of the enqu:fy
officer, he is hereby awarded major punishment of dismissal from service with.
immediate effect.

.District Police Officler,
Charsadda

0B No. 1319
Dated 3/12/2015
No.12364-69/PA, dated Charsadda the 03/12/2015
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In the Court of Azhar Khan C/@

harsadda //,,/_.5 /3,

34/SC
€15.092017 —

Sessions Case No
Date of institution:

Date of Decision .

STATE . . . .  VERSUS . . (1) Abid son of Taj Wali,
‘ (2) Naveed Gul son_ of Janat
Gul residents of Shpana Nisatta,
Tehsil & District Charsadda
(Accused facing trial)

CASE FIR NO : 183
DATED : 19.07.2014
CHARGE U/S: i 302/324/148/149 PPC

REGISTERED AT P.S:  Nisatta

Judg/ment:'

Accused Abid and Naveed Gul are charged fof the-offence u/s
302/324/148/149 PPC, registered at Police Station Nisatta vide FIR
No.183, dated 19.07.2014.
? “ - 2. | Lacoﬁic facts of the case, as per FIR, are that 0'11;/]9.07.2014 at
20;35 hours, deceased then"injured Falgh—ud—Din reported at Casuéllty

*DHQ Hospital Charsadda to the effect that éfter offering Maghrib

; playel, he along with Tufail Khan and Rashid were proceeding to their

: ” “house. At 19:30 hours when they reached near the house of Mewa Din

S i.e. place of occurrence, Naveed Gul, Shehzad Gul, ljaz, Abid and
- ATTESAED

Fazal Maula duly armed with firearms were present there who on

- /'
11 APR 2019
Examiner -
Copying Agency Branch
ats o Ristt & Sessons Judtges
Charsadda:
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seeing the complainant party started firing at them with the intent of -

ki]-lling, resuitantly the complainant and his companions "-_l“ufail and
Rashid got 1_1it and injured.‘Motive' disclosed by the éomplainént was an
altercation took place betweén his nephew Adnan and accused Naveed
Gul. Report of the complainant duly affirmed by the injured Tufail was
inked into Murasila, on the basis of which the FIR was initially chalked
u/s 324/148/149 PPC, howe‘}er, on the following day of occurrence,
when complainant succumbed to injuries, section 302 PPC was inserted
in the FIR.

3. Initially, challan u/s 512 Cr.PC was submitted against all the five

accused. After arrest of accused Shehzad and Fazal Maula,

sﬁiﬁplementary' challan was submitted against them and following

trial, they were acquitted by the then learned ASJ-.V, Charsadda
whereas accused -facing trial and co-accused Ijaz were declared
proclaimed offenders.

After the arrest of accused facing trial, supplementary challan
was »submitted against them in court for trial. On ful:ﬁlhﬁent of cédal

formalities the accused were indicted and during the trial prosecution

‘i.-n.;'Erdduced and examined 15 PWs.

The gist of the prosecution evidence is as under:

PW-1, Maazullah Khan ASI incorporated the contents of

Murasila into FIR Ex: PA.

PW-2, Momin S/o Mewa Din is marginal witness to the.

ATTESJT/E.Decovery Ex: PW.2/1 vide which the 10 took h]tO possessioﬁ blood

V4
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i was recorded by the 10 Li/s 161 Cr.PC. He admitted his s’ignatures@
correct on the abbve membs-."
PW-6, Farhad Khan R.LA submitted complete ch_allan u/s 512
Cr.PC Ex: PW.6/1 against all the accused.
PW-7, Ibrar Khan SI reduced the report of gieceased then
Ihjured Falahﬂddin in the shape of murasila Ex: PW-7/1 which was
read over and eﬁplainéd to hi'm and after admitting it to b§ correct. he
th-umb impressed the same as a toke_:n of its correctness while injured
Tufail also thumb impi‘essed the fepoﬂ as verifier. He ﬁrepared the
injufy sheefs Ex: PW.7/2 to Ex: PW.7{4-0f all the injured and sent them
to doctor for medical treatment under the escort of constable Ajmal
No0.592 while the _murasila was sent to police station. He admitted his
signatures aé correct on the above mentioned documents.
PW-8, Dr. Muhamlﬁaﬂ Waseem MO Astated that Dr. Shadman
has examined injured Tufail, Rashid and Falahuddin dec_eased-then
‘ ‘ injured. That since Dr.Sﬁadmah has gone abroad and has n_of returned
back yet therefore, he .being‘ well conversé%t with his hand writing and
-:_:rjl‘;«:.,?ivgnature, verified the medico legal reports Ex: PW.8/1 to .‘Ex: PW.8/3

* of the injured and the deceased then injured to have correctly bore his

“:Jlls,i“-gnatures.
PW-9, Fazle Hadi Khan SI (Rtd) vide application Ex: PW.9/1
produced the accused facing trial before the court for obtaining custody
and two days police custody was granted. He prepared pointation

ATTES ; Ep memo Ex: PW.4/1 as a result of pointation of the spot of occurrence

&%&' . made by the accused. Through application Ex: PW.9/2 he produced the
19 APR 2019 : | |
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accused facing trial Abid for obtaining his further custody which was
refused and the accused was sent to judicial lock up. He recorded
statements of PWs as well as accused facing trial u/s 161 Cr.PC and
after completion of investigation, handed over the case file to the SHO

for onward submission of challan.

PW-10, Jauhar Shed ST arrested the accused facing trial Abid

and issued his arrest card Ex: PW.10/1. After .completion of

investigation, he submitted supplementary challan against the accused.

PW-11, Amir Nawaz SI/CIO through arrest card Ex: PW.11/1
af‘_tje_sted the accused Navid Gul. After completion of investigation, he
handed over the case file to the SHO Samiullah Khan who subnlﬁtted
supplementary challan‘a.g'ainst the accused.

PW-12, Shah Wali Khan SI was posted at Casualty Hospital
LRH, Peshawar. That after the death of Salahuddin deceased, he
prepared inqﬁest report Ex: PW.12/1 and sent the deaa body for P.M
exémination under the escort éf Sirajul Amin No.5250.

PW-14, Muhammad Fazil Inspector conducted investigation in

RS .the instant case. He prepared the site plan Ex: PB on the instance of eye

\’g\}ifﬁnesses in the light of the mobile vehicle; he recovered and took into

,:P?i“,seSSion some blood stained earth Ex: P-1 from the place of deceased

" then injured Falahuddin'vide recovery memo Ex:PW.5/1; vide memo

“Ex: PW.5/2 recovered and took into possession blood through cotton

ATTESTED

114PR 2019
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Ex: P-2 from the place of injured Tufail and vide recovery memo Ex:
PW.5/3 recovered some blood stained earth Ex: P-3 from the place of

injured Rashid. Vide memo Ex: PW5/4, he took into possession from ,
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the place of the accused 02 empties of 30 bore Ex P-4 and one emply
shell of 7.62 bore Ex P-5 lying scattered on the spot; that he took into

possession clothes of the injured Tufail vide recovery memo Ex:

- PW.5/5; blood stained clothes of injured Rashid vide recovery memo

Ex: PW.5/6. He prepared house search memo (.)f the accused as Ex:
PW.5/7. He fook into possession blood stained clothes of the deceased
the;l; injured Falahuddin vide memo Ex: PW.2/1. That as Falahuddin
deceased then injured wdeas» admitted in LRH Peshawar succumbed
to his injuries on the information written in Mad No.30 dated

20.7.2014, he added section 302 PPC accordingly which is Ex:

PW.14/1. Vide application Ex: PW-14/2, he sent the recovered empties

to FSL, the result whereof is Ex: PZ; that vide application Ex: PW.14/3
he .sent clothes of the deceased and injured Tufail and Rashid to the .

FSL, the result whereof is Ex: PZ/1; that the empties and blood stained

articles were sent to FSL vide road certificates No.348/21 and 350/21

which are Ex: PW.14/4. As the accused were avoiding their lawful

“-. arrest so vide applications Ex: PW.14/5 and Ex: PW.14/6, he obtained

'~.,A"7f§a;‘;e,11'rants and proclamation notices and entrusted to the DFC concerned

. fblﬁ execution; that he prepared the list of the legal heirs of the deceased

“then injured Falahuddin as Ex: PW.14/7; that vide application Ex:

PW.14/8 he applied for proceedings u/s 88 Cr.PC against the accused,;
that vide application Ex: PW.14/9 he applied to CKC Charsadda for

obtaining mobile data of Navid Gul and Fazle Maula aécused; that he

ATTESﬁ:‘b received information of Patwari Halqa vide memo Ex: PW.14/10; drew

] .
2.2
~—
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collected mobile data consisting of five sheets about accused Tazle

-

Maula, Navid Gul as Ex: PW.14/16. After completion of investigation,

he handed over the ca'se-: file to SHO PS concerned for ohward

* submission. He admitted his signatures as correct on the documents he

prepared.

PW-15, Tufail is the injured of il.lstant case th deposed in
support of the contents of Mu?asila report. Hé charged the accused for
the commission of offénoé. He also stated that Falahuddin in.jufed

succumbed to his injuries in LRH Peshawar at 03:00 AM at night and

- he remained in the hospital for ébout 05 days; that his statement was

" recorded on the following morning in LRH Peshawar and that he was

taken to the spot for its verification after discharge from the hospital.

4. . After close of prosecution evidence, statements of accused faci ng
trial were recorded u/s 342 Cr.PC. The accused neither wished to
produce evidence in their defence nor opted to be examined on oath u/s
340(2) Cr.PC. |

5. Learned counsel for the complainant duly assisted by Dy.PP for

. the state argued that the accused facing trial are directly charged in the
F‘IR lodged with promptitude excluding the possibility of consultation,
dlé:lgiberation and false implication; that ocular evidence fully

\.,_-~gdrr0borates the documentary evidence; that circumstantial evidence in

the shape of site plan, medical evidence and recoveries supports the.

prosecution version; recovery of blood from the scene of occurrence,

ATTES/T’F/D blood staincd garments of the deceased and injured, crimé empties.

11 APR 2019
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That a strong motive is mentioned by the complainant in his report and

duly reiterated by .thAe injured eye witness in his court statement; that
the accused facing trialnl‘e'mained willful absconder for 5 cons"id_erable
]561'i0d. He requested for awlarding capital punishment to the 'ac_cus'e.g
facing trial. -

6. | In rebuttal, learned defenc¢ counsel argued that the accused are
innocent being not involved in any manner in the alleged crime; that
case of prosecution is full of doubts; that the so called report has not

been made in the mode and manner as alleged by the prosecution; that

the codal formalities essential for dying declaration have not been

- complied with; that site plan and medical evidence do not support the

prosecution case; that non production of injured Rashid and PW's Inayat
and Zaitullah in the court amounts to withholding of best, ava;ilab]e
eyideﬁcé within the meaning of Article 129-g of the Qa.nobn—e-Shahdat
Order, 1984; that co-af:cpsed with identical role hav¢ already been

acquitted in the instant case and as such ‘principle of consistency is

. attracted to the case of accused facing trial. He requested for acquittal

- ""@_)\f‘-‘the accused facing trial.

& 7 T have considered the respective submissions of both the sides

S eg_i-d minutely perused the case file with their able assistance.

atTeESTED
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8.  As per the Murasila, the complainant Falah-ud-Din alongwith his
brother Rashid and Tufail, after offering .Maghrié prayers were coming
to their home and near the house of Mewa Din were simultaneously
fired upon by the accused facing trial including the acduitted and

absconding accused numbering five assailants, already present on the

Agency Branch
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spot and standing at a distance of a few feet apart, resultantly all the '
three brothers sustained injuries and fell on the spot. The accused after
the commission of offence decamped from the spot. The site plan Ex:
PB which indicate the pre»cise'positions of assailants, the complainant
party and the witnesses at the_time of occurrence. The distance between
the assailants and complainant party was not more tﬁan couple of feets
and the nearest was 2/3 feet apart. Allegedly, the accused émptied their
" magazines in firing from deadly firearms, but the description of
weapons used in the offence has not been mentioned. The 1O recovered
only three empties two of 30 bore and one 7.62 bore, with no bullet
holes detected on the opposite wall of Mewa Din’s house, directly in
: line: .with the firing party. The FSL report Ex: PZ hold that the two 30
bore empties were fired from one weapon while the other recovery of
7.62 bore empty is of separate weapon. This further belies the
":é;r.) contention of firing by five persons simultaneously as put forward by
the prosecution.
.9 Asper medical report, injured Falah-ud-Din received one inj-ury

% "on his buttock, the entry and exit wounds are on the same side, whereas

illjlll‘ed Rashid received -a‘-?single entry wo%m‘d on. the front of the
o fmehead and as ~per opinion of the doctor the wound may be due to
severe blunt trauma or it may be due to bullet graze but highly unlikély.
Hegce, the medical evidence is in contradiction with the ocular account

- particu}arly' the accused paity being face to féce with the injured party.
A_TTESI(‘;JD 10. Similarly, as per the prosecution contention the statement of
8 Fal’a‘hi-ud—Din may be taken as a dyil‘]gdeclaration because at the time

11 APR.2019
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of recording his statement he was conscious and well oriented in time

and space.

11.  The murasila is inked by police official without complying witl

the required conditionalities. In this respect I refer to 2002 MLD 1698
(Lahore),, wherein it is held that that the dying declaration whenever is
possiblé should be recorded by a Magistrate and when Magistrate is not

available, injured should be examined by a Medical Officer to ascertain

“fact that he was fit to make statement---If Magistrate could not -be

obtained and a Gazzetted Police Officer was also not preseht, then
statement should be recorded in presence of. two or more reliable

witnesses unconnected with ‘parties to the case---If presence of two

iindependent witnesses was not possible then it should be recorded in

presence of two or more police officials.
12. In support, I also refer to 1997 SCMR 449 which holds that

police had not obtained certificate from the doctor before recording

statement of deceased in injured condition that he was in a fit condition

to give statement, nor he had given a plausible explanation for such

.~ omission and fitness of the deceased to make the statement, thus,

-~ remained doubtful.

13.  The prosecution relies on the abscondence of accused to be a

contributing factor in establishing their guilt though it is settled

principle that abscondence could not be made based as a sole ground

for conviction of accused, when the other prosecution evidence was

| S . '
! ATTESYED doubtful. It is simply a corroborative piece of evidence. Reliance is

4
s
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warrants u/s 204 Cr'.PC and proclamation notices u/s 87 Cr.PC against
the accused facing trial were not issued by the Sessions Court. Being a
murder case, it had to be:issued by the Sessions Court u/s '1901(2);
Cr.PC. Hence; the proceedings of decl.‘aring the aéoused 'faciﬁg trial as
a.béconders Wél*e ab-initio against the law.

14.  The prosecution evén failed to establish through cogent evidence
the motive for the occurrence ~allegedly being' ‘a]tercation between
accused Naveed Shah and nephew of the complainant,tnamely Adnan.
15.  Similarly, despite availability of independent witnesses of ;[he
“occurrence, the prosecution did not examine them and withheld best
cé;;yoborative evidence within the meanirigh of Article ~129-g, of the
Qanoon-e-Shahadat Order, 1984. l,\:/[oreover, on the same. set of
evidence, co-accused have been acquitfed and under the principle of

consistency fate of this trial has to follow the earlier verdict. The

~accused facing trial, after their arrest, did not confess their guilt. No

*~weapon of offence was recovered from their possession.or upon their

* % “pointation.

4160 If one believes the prosecution version of the mode and manner

of the positioning of the accused and the simultaneous firing of their
deadly firearms emptying full magazines, it is simply b'eyond
comprehension that how the injured party escaped from receiving
multiple injuries. The prosecution version is.also questionable in view

of the recovery of only three empties from the spot with no bullet

ATT € S¥EDmarks on the opposite wall and natur'e'of injuries.. The improvement

?

A
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made by the eye witness Tufail in his statement also create doubt as to
his veracity, - -

17.  For what has been discussed above, it is held that the prosecution
version is full of doubt, the benefit of Which is extended to the accused.

Thus, the accused facing trial are acquitted of the charges leveled

against them. They are in custody, be released forthwith if not required

= ———

in any other case. Case property be kept intact till the arrest and trial of

‘the absconding accused who had already been declared proclaimed

offender.

Announced

08.042019 g /7

é] Azhgr Khan)
Sessm lge, Charsadda

_——_—_—-——_-—--—

Certified that this judgment consists of twelve (12)

- pages, each and every page(s) has been read, checked and signed
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Deputy Supermtendent of Pollce Tangi was nomlnated fo
departmentak enquiry against him.- The Enqulry Off‘cer after - conducting proper’j’f'
departmental enqulry and submitted his Fndlngs suggested that that the - -
defaulter offlcnal is still fugitive from justice since the-: commisslon of cnme and E

. recomrnended hlm for Major punishment, Subsequentiy, AS} Naveed Gul was .
:ssued Fmal Show Cause Notice reply to which was not recelved so far e
S After going through the enquiry papers & recommendatlon of the
. cnqunry Ofﬁcer, therefore he was awarded Major Pumshment of ’dlsmnssal from
- . serwce by, the Dlstrlct Police Officer, Charsadda vIde h|s -office OB No % 319 dated

Copy forwarded for mformatlon and nece:

Capltal City Pollce Offcer, Peshawar

'Service Record is returned herewith

T .. " .l. (tt#&x)

e e v e —— e an




6

/’ugﬂ“’/////v"‘g/’u//d//-«ww/

U/}’"// // MJ‘/{?M/«’(X’/ ’()"’J’ . 

: /’/} /6307/ (f/u/é )V;)UCCPO/( KPK l;‘//;._/\,v

Yo //L// /u’}’u/u i (j/ a5 )u 2&/0?/40

pre 302/324//48//49(/ 19/07/i4 57183 /Jw ,! j'
(K/U’)D/’/J) (/,JHJ)}'O’/._;)VQL? }J(/”/‘//l”z';w//lé | .
f/‘v/o“wwf 74 a///) Lot / i 20

w:,/,bw ,w»wy,wwwv bz “7/ T
/ .

SJ U‘y)"vw-)//l 0804 /19 /2 ;,U’\/ V(,Cﬂb__,l/ Z ,/;/(;uz«
/a»z.uwn.,vyps&ygy//um /U/u/tw/lr
bl i) o S fr LA A Pz
/ u)/;* Y L Jtc/./,/u/tf/bfuw»'w/(»ty 0’//. 5

VJC//{L)’\/M ! u’)’ )niw_zwz_. fzz,ﬁ,!w:/

({)"//)‘/’7(’/@“)(}}/)* /)/,: uu,/ /,;/(f’ |
{)’vu;,,su; f_/w/f . DPO /')Z(f...// Ve

OﬁNO 1319 V. & ’W/"WO wb(fu/;)z,dzd/"cf(f N

t)//w«ty L()’/)zl—/"é’ ‘/uﬁ/ 03/12/20/5 ///' .




: f&f‘ b{/‘)()‘\u')/RPo ”L’//UJZ-‘(})&/ @’é()’b B
)L,J}V'/_J//;J_,/ 02/05//9 S 7705’6/55//‘)”/’/)%(// E
(}//y()"(f//‘!"’lvw')(f/u,’/)’t///’)d’l)u»o’y‘_#/‘,//z__/“ .'

u{t)@;};bdwj(}/y‘uz{bufy@.’(ﬂg‘f} -

.{mnrna/fi fj(&f""é"""’//-‘ ()‘//;L,..-/&/\?t/‘///(}//()”vj/.'
lf L ﬂ' |

o | Lﬁ/ //Léﬁo”’u"(»d)/‘()’//f
/é)(\‘///jl’d"g(/@/“lf//(fw’)’) L)()l\ﬂc"//}’(j'\
L(}?jd’()yU//U/’\’)))V-.J}}’ QL@;S;}){;; b()ﬂ/&»’(jl) N

beéf(f‘.__)lol)fc, (/fa-/{vpamﬁr\g mﬁnﬂj L(g/j‘//éi()b/l/ |
()’Aé/ 2a\e DPO /((;)/\,/(;n/u/& :

//U} (g// /)/‘J‘/“’(jk‘lz_/[ ij)}) "”ba/ b jt::, PR
Lt
L/”//v-‘l)bu/(/}U\/ - :
Wt
W/

P?/Yo're%/,)u‘)/{j,
W V(/“'/)(/JJ);
- 15 05/20,7//2

#:/‘(0 0300 932/9?/ |




‘ f‘ . VAKALATNAMA
B%@ %‘“ /L// %’V%@ %M/
/oé{ __ OF2019
Waveee! Jz«/ et
S 4 - (PETITIONER)
VERSUS

Sl pades D
I/\p/e /t///wﬁ/ d/

Do hereby appomt and “constitute NOOR MOHAMMAD
- KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposnted on my/our account in the above noted matter. |

‘Dated.___/_ /2019 ,@&

CLIENT

' . A PTED
NOOR MOHAMMAD KHATTAK

2

SHAHZULLAH

“MIR &(w

ADVOCATES

'OFFICE: |

Flat No.3, Upper Floor, -
Islamia Club Building, Khyber Bazar,
Peshawar City.. .

Mobile No.0345-9383141
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No.1065/2019
Ex-ASI Naveed Gul No.768/P

VS

PESHAWAR

Inspector General of Police, Khyber Pakhtunkhwa

_ INDEX
S.No Documents Annexure | pages
1 Replf— — 1-2
2 Copy of final show Cause Notice A 3
3 Affidavit --- 4
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BEFORE THE HONOURABLE SI'RVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR 3

~ Service Appeal No. 1065/2019

Mr. Naveed Gul, Ex-ASI No.768/P,

Police Lines Charsadda, District Charsadda.

| nsieresiessaons Appellant
V ERSUS

~ The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

The Regional Police Officer, ‘Mardan Region.

The District Police Officer, District Charsadda.
© veasesesesrecseees Respondents

REPLY ON BEHALF OF RESPONDENTS No.1,2& 3

Respectfully Sheweth: -

PRELIMINARY OBJECTIONS

1.
5

6:

That the appellant has got no cause of action.

That the appellant has been estopped by his own conduct to file the
appeal.

~ That the appeal is not mamtamable in its present form.

That the appellant has not come to the Honourable Tribunal with
clean hands. . ‘ -

That apbellant has suppresgéd actual facts/factual position from this
Hon’ble Tribunal. | B

That the instant appeal is badly time barred for about 4 years.

On Facts

1.

Para pertains to initial enlistment in the Police Department as ASH

hence, needs no comments. Moreover, each & every Police
offlcer/ofﬁaal is duty bound to perform duty upto the entire

_ satlsfactlon of high ups.

Para correct that the appellant” while posted at Geo-Ta'gging
Charsadda was charged in a cnmmal case vide FIR No. 183 dated
19.07. 2014 u/s 302/324/148/149-PPC Police Station Nisatta.

Incorrect, that departmental proceeding was initiated against the
appellant and he was "issued Charge Sheet and -Statement of
allegations. Mr. lzhar Khan, the then DSP Tangi'Wa_s nominated as

‘enquiry officer with the direction to conduct proper departmental

enquiry. The enqduiry officer after conducting departmental enquiry,
submitted his findings wherein. he recommended the appellént- for
major  punishment. Furthermore, departmental & criminal
proceedings can run side by side. | '

Correct to the extent that appellant was acquitted vide judgngent
dated 08.04.2019 by the learned Sessions Judge Charsadda by

_extending him benefit of doubt. While rest of the para incorrect -

because appeal of the' appellant was rejected on its being time

barred.




5. That tl{e‘ apbééi of tﬁg‘-'ﬁﬁge'llétit is liéble to be dismissed on the

following grounds.

Grounds

A.  Incorrect,” order passed by the respondent No.3 vide order dated
03.i2._2015 is in accordance with law and rules.

B. Incorréct. The abpellant was treated by the respondents in
accordance with law & rules and after conducting proper
departmental enquiry, he was awarded major punishment of dismissal
from service. .

C. Incorrect. Charge Sheet and Statement of allegations had been served -
upon the appeltant. |

D. Incorrect. Before issuancé of final order of punishment, Final Show
Cause notice had been served on appellant (enclosed as annexure A) -

E. Incorrect. As after the commission of offence, in order to avoid his
lawful arrest, appellant had gone into hiding and he had also been
declared as PO therefore, opportunity of personal hearing is out of
_question.

F.  Incorrect. As discussed earlier, appellant after the commission of
offence went into hiding and subsequently was declared as PO
therefore, waiting for the final decision of the Court was not .
justifiable. X ' '

- G. Incorrect. Proper departmental enquiry was conducted through Mr.

Izhar Khan, the then DSP Tangi who after conducting departmental
enquiry, submitted his findings wherein he recommended the
appellant for major punishment. ' _
H.  The respondents also reserve rights of the additional arguments or

other submissions during the course of arguments.

It is, therefore, most humbly _prayed that on acceptance of above
submissions the appeal of the appellant may very kindly be dismissed with
cost.

Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No.1)

fice Officer,
Mardan

(Re dndent No. 3)




~ ,FINAL SHOW CAUSE NOTICE

Whereas, the charge*of neglige.nce was referred to enquiry officer for General Police
. PN i .

\

*Proceedings, contained u/s. 5(3) Police Rules 1975. _ L

AND s
Whereas, the enquiry officer has submitted his findings, recommending major penalty.
o , AND ‘ : |

Whereas I am satisfied with the recommendauon of the enqu1ry officer that you

ASI Naveed Gul wh1le posted at Geo-Taggmg Charsadda, were charged in case vide FIR No. 183,

SEp————

dated 19.07.2014 /s 302/324/ 148/ 149-PPC PS Nisatta. Being a member of diseipline force, your

this act is highly objectionable & against the rulc;g/regulations-of the discipline force. This shows your

negligence, lack~of interest, in the performaxi’ce" of official ,duty, thus the act amounts to gross

misconduct and renders you liable for major punishment, unde/r Police Rules 197 5.‘

‘.. N )
. ' .

Therefore, I, Shafiullah Khan, District Police Officer, Charsadda in exercise of the

’

powers vested in 'me under rules 5(3)(a)(b) of Police Rules 1975, call upon you 16 explain as to why
the proposed punishment meiy not be awarded to-you.
] i N
Your reply should reach the undérs_;igned within 07-days of receipt Qf this notice, failing -

whichdlisciplinary action pertaining to your dismissal from service wilf be taken ex-parte.

L]

You are at liberty to appear in person before the undersigned for personal hearing.

[ I
L] 3 -
Dated [}y, /ﬂp /2014
B \j 4+ T_.?
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
v PAKHTUNKHWA, PESHAWAR

Service Appeal No.
1065/2019

Mr. Naveed Gul, Ex-ASI No.768/P,
Police Lines Charsadda, District Charsadda. ,
L eseessesnsssenes Appellant

V ERSUS

1. The Inspector General of Police, Khyber Pékhtunkhwa, Peshawar.
2. The Regional Police Officer, Mardan Region.
3. The District Police Officer, District Charsadda.

Civeesesesesssnnes Respondents -

AFFIDAVIT

I, Jehangir Khan, Sub-Inspector (representative of the
department), do hereby solémnl_y affirm and declare on Oath that contents

of the accompanying parawise comments/reply are true and nothing has -_

been <_:oncealed from this Hon’ble Court.

DEPONENT:

Identified by CNICNo. 570, ooty 20~ >

Government Pleader -
Khyber Pakhtunkhwa,
- Services Tribunal
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No.f 1 fl 3 /ST Dated 9‘3 / ?[ 2620

To
The District Education Officer Female,
Government of Khyber Pakhtunkhwa,
Karak.
Subject: - JUDGMENT IN APPEAL NO. 1129/2019, MR. MANSOOR AHMAD.

I am directed to forward herewith a certified copy of Judgement dated
22.07.2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

SV
REGISTRAR ™~

KHYBER PAKHTUNKHWA -

SERVICE TRIBUNAL
PESHAWAR.




