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 BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR -

AT CAMP COURT D.I.KHAN.

Service Appeal No.-1099/2019

Date-of Institution ... 19.08.2019
Date. of Decision .. 01.10.2021

Muhammad Ismail Constable No. 7902 FRP D.I.Khan.
(Appellant)
VERSUS

Government of Khyber Pakhtunkhwa through Secretary Home Civil
Secretariat Peshawar and three others.

- (Respondents)
MR. GUL TIAZ KHAN MARWAT,
Advocate - For appellant.
MR. ASIF MASOOD ALI SHAH, , : J
- Deputy District Attorney : --- For respondents.
MR. SALAH-UD-DIN == - MEMBER (JUDICiAL)

MR. ATIQ-UR-REHMAN WAZIR --- MEMBER (EXECUTIVE)

JUDGMENT:

SALAH-UD-DIN, MEMBER:-

Precise facts forming the background of the instant

 service .appeal are that the appellant while posted as
ﬁ Constable in FRP D.I.Khan was removed from service on the
Bt ground of his absence from duty. The service appeal of the
appellant ‘was, however accepted by this Tribunal vide

judgment dated 26.09.2016 and the matter was remanded -

back to the department for conducting of de-novo inquiry. The

appellanf was reinstated into service for the purpose of de-

- novo inquiry and the inquiry"'wévs also conducted, however the

‘outcome of the same was not conveyed to the appellant,




therefore, he filed. Executié_h ‘_Peti;tion in this Tribunal. It was
during the procgedings:bn(, the . execution petition on
27.03.2019 that ;‘thei respdndents produced copy of the
iir'npugned orde.r dated 15.02.2017 passed by the competent
Authority, therefore, upon the request of learned counsel for
the appellant, the execution petition was sent to the appellate
Authority/Commandant FRP Peshawar for treating the same as
departmental éppeal against the order dated 15.02.2017. The
appellate Authority ‘rejected the same vide impugned order

dated 30.05.2019, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted

their comments.

3. Learned counsel for the appellant has contended that
the appellant did n‘ot remain gainfully employed after his
removal from service, therefore, the intervening period with
effect from 23.08.2011 to 25.01.2017 has been wrongly
treated by the competent Authority as without pay; that after
reinstatement of the appellant into service, there was no
justification for treating the period with effect from 23.08.2011
to 25.01.2017 as without pay; that the appellant was kept out
of service through wrong removal order being passed by the
competent Authority, therefore, he became entitled to back
benefits for the period from 23.08.2011 to 25.01.2017.

4. On the other hand, learned Deputy District Attorney for
the respondents has contended that all legal and codal
formalities were complied with in the de-novo inquiry
conducted against the appellant, however he failed to justify
his absence; that the competent Authority has already taken
lenient view on humanitarian ground, therefore, the appellént
cannot claim himself to be entitled to pay for the périod during

which he remained out of service.
5. Arguments heard and record perused.

6. A perusal of the record would show that the appellant
was proceeded against departmentally on the ground of his

absence from duty for about 77 days without seeking prior




permission of the competent Aut‘h(")rity. The absence of the
appellant without seeking. p%permission of the competent
Authority is an ad'mitted fact, therefore the burden was upon
the appellant to show any legal and valid justification for his
absence from duty. The appellant was duly associated during
the inquiry proceedings, however he did not opt to produce
any official/officer from the concerned hospital as witness in
his defence regarding the plea of his illness. The appellant was
in the very initial stage of his service and his conduct was
unbecoming of a good official and in the given circumstance,
the absence of the appellant from duty without leave, even if
considered as not willful, was an act of disorder in the service
discipline, which certainly constitutes misconduct. The
appellant has been reinstated in service and the period of his
absence from duty~asA well as the period during which, he

remained out of service has been treated as without pay. The

- competent Authority has thus already taken lenient view in the

matter, therefore, the impugned orders do not call for any

interference by this Tribunal.

7. In view of the above discussion, the appeal in hand
being devoid of any force stands dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

ANNOUNCED

01.10.2021 | ‘IZ

(SALAH-UD-DIN)
MEMBER (JUDICIAL)
\,// . CAMP COURT D.I.KHAN

- (ATIQ-UR-REHMAN WAZIR)

MEMBER (EXECUTIVE)
CAMP COURT D.I.KHAN




Service Appeal No. 1099/2019

ORDER
01.10.2021

Mr.i‘“éiji Ti‘az‘ Kfiiari"l\‘/'iéirwat, Advocate; for the appellant
present. Mr. TMuhammad Zubair, Head Constable alongwith Mr.
Asif Masood Ali Shah, Deputy District Attorney for the
respondents present. Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on
file, the appéai in hand being devoid of any force stands
dismissed. Parties are left to bear their own costs. File be-
consigned to the record room.

ANNOUNCED
01.10.2021

-_——
(\AT{(\Q/-U -REHMAN WAZIR) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
CAMP COURT D.I.KHAN CAMP COURT D.I.KHAN

Ty
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125.03.2021

Ju‘nior‘to_ counsel for the appellant and Mr. Muhammad
Rasheed, DDA 'alongwith Mr. Muhammad Zubair,' H.C for

respondents lpres'ent.'

Representative of the respondents has’ submitted
written reply/comments, which is placed on' file. A copy of the
same is also handed over to the junior‘to counsel for the
appellant. '

Adjourned to 22.06.2021 for rejoinder and érgumenté
before D.B at camp court D.I.Khan.

(Mian Muhammdd)
Member(E)
Camp Court D.I.LKhan
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26.10.2020 No one. |s present for appellant Mr. Muhammad 3an,

Deputy Distrlct Attorney for the respondents is present.
Learned Deputy District Attorney sought time for
, submission of reply on behalf of respondents. Time granted. File
i ) to> come up for submission of written reply/comments on
| 25.11.2020 before S.B at Cam Court, D.I.Khan. ~Since the
appeilant is not present he be notlced alongwmlé\s respective

counse! for attendance for the date ﬂxed — AN

(MUHAMMAD JA HAN)
MEMBER

CAMP COURT D.I.KHAN

©25.11.2020 © Counsel ‘for’ appellant and Muhammad Jan, learned DDA
| -alongwith Muhammad Zubair H.C for respondents present.
Representative of respondents seeks time to smeit
reply/comments Granted. To come up for reply/comments on
33.01.2021 before S.B at Camp Court, D.LKharl,

(Atig-Ur-Rehman Wazir)
Member (E)
Camp Court, D.I.Khan
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‘i 24/2/2020 -~ Due to COVID 19 the case |s ad]ourned To come
B __up for the same %9/4» /2020 at Camp Court D.I

 Khan

S i 28 /42020 . Due to COVID-19 the case is adjourned. To come
o up for the same Z.f /4 /2020 at Camp Court, D.I
Khan | S

21.0.9.20'20. - Counsel for appellant present.

Mr. Usman Ghani, District Attorney for resp_ondents-

present.

Written reply/comments on behalf of respondents not

submitted. Notice be issued to the respondents for written

reply/comments on 26.10.2020 before S.B at Camp Court, D.I
Khan. |

(Rozina Rehman)
Member (J)
Camp Court, D.I Khan
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27.01.2020

 24.02.2020
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Serv1ce Appeal No. 1099/2019

Clerk to counsel for the appellant and Mr. Usman
Ghani, District Attorney for the respondents present.
Neithef writteh reply on behalf of respondents submitted
nor representative of the department is preseht,;
therefore, notices be issued to the respondents with.the |
direction to direct the representative to attend the courf

and submlt written reply on- the next date posmvely‘

Adjourned to 24.02.2020 for wrltten reply/comments"

before S.B at Camp Court D.1.Khan.

(Muhammad Ammmndl)

Member
Camp Court D.LKhan

Appellant in person ahd Mr. Usman Ghani, District -‘

Attorney for the respondents present. Neither written -

‘reply on behalf of respondents submitted nor Co

representative of the department present, therefore,

notices be issued to the respondents with the directionto -~

“direct the representative to attenq the court and submit =

written reply on the next'date pos-qiti.vely Adjourned to

24.03.2020 for written reply/comments before SB at

Camp Court D [.Khan.

<

[Muhammad Amin Khan Kundl]
Member
Camp Court D.[.LKhan
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25.09.2019 Learned counsel for the appellant present. Prel1mmary I

arguments heard.

The appellant (Ex-Constable) has filed the p_resent service Y ,

appeal for the grant of back benefits/arrears of pay of the period .

during which he remained out of service (23;.08.2'011 to -_

25.01.2017).

Points urged consideration. The present service appeal is . . . -

Aadmitted for regular hearing subject to all just legal objeéﬁons._ o

The appellant is directed to dep051t security and process fee W1thm,.

peflant D eposited | .10 days. Thereafter notices be issued to the respondents for

%)/ S8 Fee g wntten reply/comments. To come up for wrltten reply/comments_ -

on 25.11.2019 before S B at Camp Court D LKhan.

[

A

© ‘Momber: _
Camp Court, D.IKhan |

25.11.2019 - Appellant in -person and Mr. Ziaullah, Deputy Dist_rict"‘
‘ Attorney for the respondents present. Neither written reply orl
behalf of respondents submitted nor repre'sentative of the
| departm_ent 1s _p‘reSeﬁt  therefore, _ notices  be is'su'ed}'to- the

respondents with the -direction to. direct the representative to |

attend the court and ‘submit written r'eply on the 'next'--date C T

positively. Case to come up for written. reply/comments on

27 01.2020 belore S. B at Camp Court D.I. Khan.

(Muhammad Amin Khan Kund1)
Member :
Camp Court DTI.Khan
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FORM OF ORDER SHEET
" Courtof
- Case No.- 1099/2019
| S.No. | Date of order Order or other proceedings with signature of judge

proceedings

1 2 3

The appeal of Mr. Muhammad !smaMwi_ved today by post

-

: ‘ 1- 28/08/2019-=| nay
| : - | through Mr. Gul Tiaz Khan MarwatA Advocate may be entered in the

Institution Register and put up to the Worthy Chairman for proper order

please.

| REGISTRAR 222\ 19 st
}é “’"?’ 2;/9 This case is entrusted to touring S. Bench at D.lthéﬁ- 'forh
‘ : preliminary hearing to be put up thereon _ 2 §~ 4 - 2o/¥

' \
'
’

* CHAIRM




,The appeal of Mr. Muhammad Ismail Cohstable_r_\lo‘. 7902 FRP D.l.Khan received today i.e.

on 19.08.2019 is incomplete on the following score which is returned to the counsel for the

apAp‘eEIant for compietion and resubmission within 15 days.

:Copy“of departmental appeal is not attached with the a'ppve'al which may be placed on it.

o &SR /s.T,
ot. 2/. 8 Aé— /20189.

S ey
REGISTRAR -
~ 'SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
: , | B PESHAWAR.
Mr. Gul TiazKhan Marwat Adv.

High Court/D.LKhan. o |
| Ve gl Fosli] 24 20ls
= e

e .gah;“ &4

sir,

| Resubmitted with the remarks that execution petition A'nnéxure
"H" at page No. 19 to 23 has been treated as departmental appeal by
the honourable Chairman of the Tribunal vide order dated 27.03.2019
at page No. 25, therefore the objection raised by' the office is not
sustainable as copy of departmental appeal Annexure "H" is already

annexed with the appeal.

GUL TIAZ XHAN MARWAT
Advocate High Court DIKhan -
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. _ [© % 2 / 2019

Muhammad Ismail

<

VERSUS

Appellant

G::ovt: of KPK through Secretary Home Civil Secretariat

Pef:shawar and others. ... .......Respondents
INDEX
S.No Description Annexure | Page No
- 1 | Grounds of Appeal | —'¥
- 2 | CMA for condonation of delay g— 7
. 3 | Copy of order dated 23.08.2011 A '/0
Copy of Judgment / order dated
2 126.09.2016 | B ||[—I3
: Copies of Order of reinstatement
3 | dated 17.01/2017 & 30.07.2017 csp |4 S
i Copies of charge sheet, statement _
4 of allegations and reply EF&G , 6 ""t 8
Copies of petition, impugned
: order dated 15.02.2017 and _
S order of Tribunal dated HE&J H "9‘6
27.03.2019
Copy of application dated
6 | 18.07.20019 and order dated K&L }7 —29
30.05.2019
- 7 | Vakalatnama - 9~ C?
Dated: 17/08/2019

Your Humble Appellant

Through Counsel

GUL TJAZ KHAN MARWAT
Advocate High Court DIKhan




® BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. [ & Z 1 /2019

Muhammad Ismail Constable No. 7902 FRP D.I.Khan

e Appellant Ty
VERSUS piary No. L] /& -

D&!tedg’gfw
1. Govt: of KPK - through Secretary Home C1V11

oy

Secretariat Peshawar: )
2. The Inspector General of Police KPK Peshawar.
3. Commandant FRP/ Additional 'Iqspector General of
Police KPK Peshawar.
4, The’Superintendent of Police FRP D [.Khan

.............. Respondents

-~ APPEAL U/S 4 OF KPK SERVICE TRIBUNAL ACT 1974
' AGAINST THE ORDER DATED 30.05.2019 PASSED BY
RESPONDENT NO. 3, COPY SUPPLIED TO THE APPELLANT .
ON 22.07. 2019 VIDE WHICH DEPARTMENTAL APPEAL _ -
.DATED 27.03.2019 AGAINST THE IMPUGNED ORDER OB e
Ré%ﬁﬁ’é@ NO. 153/FRP__DATED _15.02.2017 PASSED _BY B
Wy ® \ ¢ RESPONDENT NO. 4, COPY WHEREOF SUPPLIED TO THE - -
EL e APPELLANT. ON 27.03.2019, VIDE WHICH INTERVENING
PERIOD ‘OF LITIGATION CONSUMED IN SERVICE APPEAL
No 461/2013 HAS BEEN FREATED AS LEAVE WITHOUT
‘PAY. T

Filedto-day _

,. ﬁesggpted Sir, | : , ' L 1

-~ 1. That the Appellant was appomted as- Constable in FRP :

- e

D:I. Khan o - o | | S
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That the ApEeil‘anflEWas removed from éervice vide order
dated 23.08.2011 passed by Respondent No. 4 on the
basis of absent from duty for 77 days ie. w.ef
06.06.2011 to 10.08.2011. Copy of order is enclosed as
Annekure - A. | |

That against the imposiﬁon of major penalty of removal
from service, the Appellant filed service appeal before this
learned tribunal which came up for hearing on
26.09.2016-and this learned tribunal was pleased accept
the appeal of Appellant and set aside the impugned order
of removal from service dated 23.08.2011 and remanded
the case back to the department for conducting de-novo
inquiry howevef, the issue of salary and back bér’lefits to
the Appellant were ordered subject to de-novo inquiry.
Copy of judgment is enclosed as Annexure-B.

That after the decision of appeal, the Appellant was
reinstated into service vide office orders No. 503 dated
17.01.2017 and No. 181-83/FRP dated 30.01.2017 and
the Appellant took the charge on 26.01.2017. Copies of
Order is enclqsed as Annexure-C&D respectively.

That the Appellan_t was served with charge sheet and
statement of allegations to which the Appellant filed reply
explaining his position and also‘ prayed for payment of
back benefits of the period for which the Appellant

remained out of service due to issuance of order of




B ‘ removal fromﬂ,géfvﬁcc datgd"z‘2379'8'~.‘201 1. Cdpieé of Charge

| | sheet, statemént of allegations and: reply are enclosed as
Annexure E,F&G respectively. | |

6 | That after submissibn of rep-ly to the charge sheet and

. statement of _allegations by the Appellant neither any

| final show cause notice has been issued to the Appellant

ﬁor an opportunity of personal hearing has been

provided to the Appellant and nor any final order has so

far been communicated to the Appellaht and the

Appeliant anxioﬁsly waited for the result of the inquiry

conducted de-novo but no order whatsoever has been

communicated to the appellant.

7. That facing with these circumstances -and having no

i
/

other remedy, the appellant filed CMA/Execution Petition
No. 494/2018 which came for hearing before a single
Bench comprising honourable Chairman of Tribunal on
27.03.2019 and the respondents there and then
' produced a copy of impugned order dated 15.02.2017
~ and the learned Chairmén of the Tribunal was pleased to
treat the executioﬁ petition as departmental appeal to be
decided by the Appellate Authority/ Respondent No. 3 in
accordance with law. Copies of petition, impugned order

dated 15.02.2017 and order of Tribunal dated
h |

27.03.2019 are enclosed as Annexﬁre Hé&dJ.
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That after the, decision date,Q;z,g7.03.2019, the appellant
was summoned by the respondent No. 3 and after
providing personal heariﬁg, the impugned‘order dated
30.05.2019 has been passed by the Respondent No. 3,
copy supplied to.the Appellant on 22.07.2019 after
submission of application for provision. of copy to the
Appellant in respect of rejection of departmental appeal
of the appellant has been rejected. Copies of application
of appellant dated $807.2019 aﬁd order dated
30.05.2019 are enclosed as Annexure K&L respecti-vely.

That the Appellant feeling aggriéved from all the
impugned orders/actions and inactions of respondents
384 individually and collectively, the appellant s‘eeks the
indulgence of this learned tribunal under its appellate

jurisdiction inter alia on the following grounds.

GROUNDS:-

A.

That the impugned actions / inactions of Respondents of
non-payment of arrears of pay/ salaries with effect from
23.08.211 to 25.01.2017, the period vide which the
appellant was kept out of service due to issuance of order
of removal of service is against law, arbitrary, Malafide
void  abinitio, without lawful authority, without
Jurisdiction and of no legal effect qua the rights of

appellant.




AT 4L

That the impugned action /inaction of non-payment of

arrears of bay/ salary to the Appellant on the eve of
reinstatement into service is against the fundamental
rights guaranteed under the constitution.

That the impugned action /inaction of nonpayment of
arrears of pay/salary to the appellant on the eve of
reinstatement into service is also against the provisions
o‘f fundamental rights guaranteed under Constitution of
Islamic Republic of f’akistan as not only the appellant
has been deprived of his vested rights of property and life
but his entire family members who are the dependants
upon the appellant have been deprived of last piece of
morsel.

That the Appellant has been met out discriminatory

treatment and he has not been treated under the law as

required under the provisions of fundamental rights
guaranteed the Constitution of Islamic Republic of
Pakistan.

That this Honorable Tribunal is creation of Constitution
under which fundamental rights of the citizens of the
Country are protected and having vast Constitutional
Power, this Honorable Tribunal is competent and
authorized to correct the failure, faults, dereliction of
duty, latches, defects in jurisdiction denial of justice,

bias or disability and to set aside/struck down illegal and
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order without lawful authority of the Departmental

Authorities - of Government  Offices/Departments

including the Respondents.

That the Appellant remained jobless during the period
vide which the appellant was kept out of service due to
' issuance of wrong and iilegal order of major penalty
passed by respondents i.e. from the date of removal from
. service with effect from 23.08.2011 to 25.01.2017 and he
has never been gainfully employed .els-ewhere.
G. That all the actions/inactions and orders passed by the
| respondents are void and illegal and no limitation runs
against the void orders and it is also a settled principle of
law that when the initial order .is void then the
superstructure built thereon shall have to fall on the
grounds automatically.
H That counsel for the Appellant may please be allowed >to

raise additional ground during the course of arguments.

It is, therefore, humbly prayed on acceptance this Appeal
th:is Honorable Tribunal may very graciously be pleased to
accept the appeal of the Appellant and as a consequence

thereof respondents may please be directed to pay the arrears

of pay/ salary to Appellant with effect from 23.08.2011 to

25.01.2017.

R b ey A m i s St =y 8 ede T TN D e



_ ' Any other rehef deerns approprlate in the preva111ng

: 01rcumstances may also be granted

L S - Your humble appellant,
\ InF
Muhammad Ismail
| o - Through Counsel
Dated: | F /08/2019 |

- CERTIFICATE.

Certified that it is a first appeal by the appellant before this
.léarned tribunal against the impugned orders of respondents.

4

S|

APPJ LLANT |

4

P '~ AFFIDAVIT

: I Muhammad Ismail Constable No 8170 FRP D.L Khan the
appellant do hereby solernnly affirm and declare on Oath that -
t-he contents of appeal are true and correct to the best of my

' khdwle_dge and belief .and nothing has been concealed from

DEﬁONéNT

 this Honorable Tribunal.




I%EFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Civil Misc. Application No. /2019
In
| Service Appeal No /2019
I\E/Iuhammad Ismail O deees Appellant
| .
| VERSUS

éovt: of KPK through Secretary Home Civil Secretariat

Peshawar and others. ... «.eeei.Respondents

PETITION U/S 5 OF LIMITATION ACT CONTAINING THE
REQUEST FOR CONDONATION OF DELAY IN FILING OF

APPEAL.

Respected Sir,

L.

That the accompanied Appeal is being filed before this
learned Tribunal -against the order of dismissal of
departmental appeal of appellant passed by respondent
No. 3.

That when the petitioner came to know about the order
of dismissal from service, the petitioner there and then
filed department appeal to the respondent No. 3 which
was also dismissed but the order was not communicated

to the petitioner.

That the petitioner on gaining the knowledge of dismissal
of departmental appeal by respondent No. 3 then filed
departmentél appeal before the respondent No. 2, which
has been rejected vide order dated 30.05.2019 and the
copy of the same has not been provided to the appellant
upto 22.07 .2019, therefore the appellant submitted as
application on 18.07.2019 for provisions of copy of the
impugned order, whereof the same has been provided to

the appellant on 22.07.2019, therefore the limitation for




‘ f1hng of appeal is to be run from date of prov131on of copy
of orderle,u 07 2019. '

5, .’I‘hat keepmg in view the Qircumstances explained abo;ve.

there is no delay in filing of Appeal on the parf of
~ appellant/petitioner and if there is any delay in filing of
o - appeal.

. It is, therefore, humbly prayed on acceptance- this

; Pétition, : this Honorable Tribunal may very graciously be.

pleased to condon théj delay if any in filing of appeal in the

iigltereét of justice.
Your humble appellant,
Q?‘ 5
Muhammad Ismail .
- : Thr ‘
Dated: _{ # /08/2019 |

AFFIDAVIT

Muhammad Ismail Constable No. 7902 FRP D.I.Khan, the
| éppellant do hereby solemnly affirm and declare on Oath

that the contents of appeal are true and correct to the best

é)f -my knowledge "and belief and nothing has been -

concealed from this Honorable Tribunal. |

L

EPONENT
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This Order will dispose off departmental caquiry
ISP k )

éga'mst Recruit Constable Muhammad Ismail
D.1 Khan Rangg, on the Charges that ac&orfiing toD
No.10, dated 06.062011, of FRF Police Line, Dis
with effect from 06.06.2011 to til

" Mad

- himself from Jaw-full duties

any leave Of pergnission.

On the basis of his above, he was proces led aganst
depar'tmentally and served with propet Charge Shect a
hs. Mr. ALLOU-UD

Officer. After completion of all codal
port aleng-with othe

allegatio

was appointed as Enquiry
submitted his finding e

commended the said Con
om the date of absence 1
otice on 17.08.2011, reply recciv

the Enquiry Officer
papers, whereinhere
ie Removal from gervice fr

served with Final Show Cause N

was not satisfactory.

o Keeping in view the facts stated above, as well

quiry officer, L MR. A

2p D.1.Khan Range, D1 K
er the NWEP Removal
- 2003, hereby

' recommendation of en
Superintendent of Police F

s conferred uponme und

owers) Ord:- 2000 Amendment Act
0/ERP, Major Punishm¢

power
(Special P

: Constaiale M'uhammad Ismail No.817

from service from the date of absence i.e 06

ie 06.06.2011 to till date, is treated as leave with-out pay.

ORDER ANNOUNCED:
Dated, 22.08.2011. '

.

OB No._ (Y0 _/FRP
Dated ,_,,'2_3__./08/2011.

.-

(A MAN

s
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conducted
No0.8170, FRP, of FRD,

ailv Diary reports vide
ir. D.1.Khan, he o,

1 date, with-out

r relevant

stabie for Major Pu.

o 06.06.2011. He was

MAN ULLAH KHAN, \
o,

han, in exercise of
) < i

award Ree ruit

062011, and his period of

IO

ULLAH KHAN)
Superintendent of Police, .
£rP, D.L.Khan Range, D.1L.Khan.
s

Ry

-
e e dd _-n-:.a:./wv ——

.
- .
et PR

absented

)

-~ N
.-
'c....._« M T
el ot 24 101

L

nd Statemcnt of .

—DU.:\E KHAN LINE OFFICER/FRD D.LKHAN,

formalitics,

sishmoent

od which -

as

from Service

ntot Removal

absence

e}
At
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,  f.°/
"CAMP COURT D.LKHAN. P

" SERVICE APPEAL NO. 461/2013

Date of institution ... 17.01.2013
Date of judgment ... 26.09.2016

Muhammad Ismail, Ex-Constable # 8170, FRP
R/o Ama Khel, Tehsil & District Tank.

(Appellant)

 VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Home,
Civil Secretariat, Peshawar.

2. Inspector General of Police, Khyber Pakhtunkhwa Peshawar.

3. Commandant, Frontier Reserve Police/Additional Inspector General
of Police, Peshawar.-

4. Superintendent of Police, Frontier Reserve Police, D.1.Khan.

5. GulManan, the then Line Officer/Inquiry Officer, FRP D.I.Khan. .

6. Alao-ud-Din, Line Officer/Inquiry Officer, FRP, D.I.Khan.

(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE

. TRIBUNAL ACT.1974 AGAINST THE ORDER BEARING # 3630 DATED
©13.12.2012_OF RESPONDENT-2 AND ORDER BEARING # 994-95/EC DATED
© 15.02.2012 PASSED BY RESPONDENT-3- VIDE WHICH APPEAL OF THE
APPELLANT FORREINSTATEMENT IN SERVICE AGAINST THE ORDER

BEARING # OR# 801/FRP DATED 23.08.2011 PASSED BY RESPONDENT-4 WAS
REJECTED/FILED. » '
Mr. Gul Tiaz Khzu; Marwat, Advocate. , .. Forappellant.
Mr. Farhaj Sikandar, Government Pleader . - .. For official respondents No 110 4.
_ MR. MUHAMMAD AAMIR NAZIR o MEMBER (JUDICIAL)
4 ,-3«;-;1.'— -MR*/&B UL LATIF - : .. MEMBER (EXECUTIVE)
P \’ - / e . : : : . ‘

KD | e
JUDGMENT

if’i\“”&UHAWMAD AAMIR NAZIR MEMBER:  Muhammad Ismail,

€X~

‘ ‘CvoAnstable Frontier Reserve Police, Distriét Tankih'e_rs.n ifter called the appellant, through
instant appeal under Section-4 of Khyber Pakhtunkhwa Service Tribunal Act, 1974 has
impugned order d'l“é'-‘d 23.08.2011 vide wHich the appell'mt was awarded major punishment

of removal from serv1ce and his ebsence penod with effect from 06.06.2011 was treated as

leave -without pays Aga’inst the 1mpugn‘ed order I'e‘te:jz:ed above, the appellant filed a

WML W .
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departnlental appeal which was also rejected by the Appellate Authority vide order dated

15022012 ‘ : o L

2. Brief stated tacts omng rise 10 tl e ’leUll are that the appellant was appointed a8

constable 1n F‘;o'n'tier Reserve Pohce D.JXKhaa and was performing his duty to the -

satisfaetidn of his- superiors. That on 06.06.2011 the appellant fell ill and the doctor advised

him for one indﬁth bed rest. That the appellant was bed ridden but the respondents issued

him eharge-sheet alongwith statement of allegatlons on the charges of absence from duty.

accompanied by medlcal certificates. That thereaftel a one s1ded 1nqu1ry was conducted

and the Lomp°tent authority, on the basis of one sided inquiry awarded him major

pumshment ot removal from service. v1de and hlS absence period was treated as leave

-w1thout pay Vld(. order dated 23.08. 2011 That agamst the 1mpugned order, the '1ppell'1nt

- filed a dl.pdltm@nt"ll a pneal whlch wis qlso 1ejef‘ted by the Appellate Authority vide order

A l'tted 13 0/ /012 hence the mstant serwce appeal.

3. s We lmve lleard t‘te algumc*lts of lcarned counsel For the ecpellant and learned
Government Pleader for official respondents No l to 4 and have gone through the record

fvailable on file. |

R {earned counsel for the appellant argued before the court that despite the facts that

the 'lppell’ixt was ill and was bed ridden, he was proceeded against without taking into

considerati_on his medical certificates. That a one sided inquiry was conducted against the

_appella-,nt and Competent Authontv w1thout an{ Jus‘uﬁcatlon ordered his removal from

“service and also treated his absence period as leave without pay which fall within the

preview 0% double jeopardy. That since the im;:ugned order isillegal, therefore the same

may be sct-aside and the appellant be remstutea into service with all back benefits.

-

5. The tearned Goveinment Pleader on €ontrary argued befme the couwrt thet the
appellant Wiy rightly remroved from service as he wﬂlfnlly absented himself from: duty.
That the ACo mpetent Autiiority has adopted all the legal requirements before awardil:»g him

M
diajor punishment. That the appeal in hand is wuhout any merits, hence may be (llSlthSGd

Perusal of the case file reveals that the appellant Whllt‘ serving as Frontier § Leserve

,101we 7.1 Khan was ist _ued charge sheet alongwith statement of allegations on the ground

That the appelinnt Asubmitted reply to. the oharoe~<heet and statement of allegations -

B
ad R - st . - _Mv-wwrtaﬂﬂﬁmﬂ £z 2 PR - . ;
’- - - - - ‘1
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ot his wiliful absence ﬁom duty with effect from 06.06.2011 till date. The appellant in

1esponr'» to chm ge-sheet and statement of allegahons, slubmitted a reply stating therein that
due 10 seuous ailment, the doctor had advned him complete bed rest. Though the
Jppllcatlonl of appellant was supported medical certificate yet, the Competent Authority
nmmed on inquiry against the appeilant The 1 “‘u1ry officer conducted a one sided mquuy
without aswexatmg the appellant W1th mqulry p oeeedings. The inquiry officer has also not
tai\en mto.consmlex ation of plea of 1llness of the appellant and recommended him for }11ajor
punishment. Similarly, the Competent Authonty ‘while considering the defective mqmry
re-poi‘t, awarded the appellant major punishment of removal from service and has_ also
treated tl_le absence period of the app‘ellant as leave without payl which 1s not jus_ﬁﬁable
LmdeJ: the law as 1t comes within the peevie\v of double jeopardy. The Appellate Authority
has also not considered the plea of allmeﬁt of the appelhnt and has rejected the
dcpal‘_mental appeal vide 01del dated 15 02.2012. The 1espondems were bound to have

associated the appellant with the mquuy p1o<‘eed1n<7< while providing him full opportunity
of deferse and there-after should have pass;ed an approprlate order justifiable under the

',

law. The 1mpuoncd removal order suffered illegality on two scores. fustlv the impugned

" order is based on one sided inquiry and seeondly in the impugned order, appellant was

~awarded two punishment for single act of ‘zibsence, one removal from service and other
treating his absence period as leave without ‘pay which is illegal and not warrantéd under
the law. Hence, we are inclined to set-aside the impugned order dated 23.08.2011 and

reinstate the appellant in service, while remand the case to the Competent Authority to

conduct a de-novo inquiry against the appellant within two months for the date of receipt of ‘

'this order by providing him full oppor‘;unify of defense and thereafter passed an appropriate

~ order. The issue of salary and back benefits of the appcllam will be subject to the de-nowo

inquiry. Perties are left to bear their own costs. File be conslgne%{o the record room.
f

/
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- ORDER

Gmeral of Pohce hhybur _
No. 3141/E&1 daud

As per directions of Inspector

i\r.mnm wa, Peshawar. issued vide (PO leter

120 rhe decision of Khyber P‘akhtunkhwa, Service Tribunal, Peshawar
dared '.26.09 2016, in Service Appeal No. 461 /201q is hereby implemen'ted, Ex-
ammad ;smaﬂ. No 8870 of I*RP/DM\han Range, - 18 hereby

retisia Led n b(‘T\/'l(:e sub]ect 0 denove enquirs v,

COMMAN ANT,
Frontier Resgrve Police
Khyber pakhtunkhwa, Pﬁshaw

N :;::;L’ > O - Y
N TS LE::JE:L fated peshawar the / = /701/
4 necessary action to the

have {g forwa arded for - ipformation an

)1[\ with directions o, condugt denove enguiry
communicated hJ this o

eritand their outu»mo My be
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into 1!1“ maktar mnﬁ
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anward 8 umm%& jon Lo U’O Peshawar..
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" ORBDER. -

—

‘ ~ On his re- -instatement in Service subj'ect toldeaove Enquiry vide
'- Commandant FRP KPK Peshawar order endst No. 503/SI Legal. X “dated
17 01 2017 and arrival in FRP Police Line D.I.Khan vide daily diary rez:ort Mad

" No. 07 dated 26.01.2017, EX: Recrurt Constable Mohammad Ismail Mo. 8170
" is hereby allotted Constabulary No. 7902 of FRP-D.LKhan Rande from the date
of hls_arrlvai and pos.ted,ln Platoor No. 187 FRP Police Line D.I.Khan with

immediate effect.

Supermtendent of Pohce,
" FRP, D.I.Khan Range, D.I.Khan.

“No. /b/ -——(5’ . /FRP, Dated of O.LKhan ,j@ /01,2017

, Copy of above is submitted to the:-

1. ‘ _C'ommand_ant FRP KPK Peshav-ar for kind information please. . -
2. Pay Officer FRP D.LKhan. | | |

3. OHC/SRCFRP_D.I.Khan.\/ S M
| Supe‘fmtﬂdent of Police,

A FRP, D.I.Khan Range, D.I.Khan.

i

o

a
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CHARGE SHEEFT. _ / =

WHERE AS, T am satisfied that a formal enquiry as contemplated by Khyber
Pakhtunkhwa Po]ice Disciplinary Rules-1975 with amendment-2014 s necessary and
expedient to be conducted into the allegation contained in the statement attached
herewith, :

AND;‘WHEREAS, [ am of the view that the allegation if established would cal: for.
award of a maj(ﬁ' penalty including dismissal from service as defined in Rules 4(i)(B) of the
aforesaid rules. . =
Q. according to daily diary teport No.10 dated 06.06.2011 of FRP Police Iine
DIKhan, you absented yourself from law full duties with effect from 06.06.2011 to the
cate of Rernoval from service i.e 23.08.2011 without any leave or permission. _

 This act on yeur part reflects lack interest towards the performance of your
duties and also gross misconduct which is punishable under the rules, :
b. For the above you were proper Charge Sheeted and Enquiry Officer was
appointed. The Enquiry Officer found you guilty of the charges and,recommendecjiﬁfor
awarding major punishment. Final Show cause notice was issued and subsequently on
finalization of proceeding you were Removed ‘rom service vide this office: OB
No.801/FRP dated 23.08.2011. o ‘
c. You lcdged a petition in the Honorable service Tribunal KPK Peshawar to set
aside the above said punishment order of your Removal from service. After hearing the
Honorable court directed for your re-instatement in service and initiating denovo
proceeding against you vide judgment dated 26.09.2016, hence you were re-instated in
service vide Cornmandant FRP Khyber Pakhtunkhwa Peshawar order endst: No.503 /5.
Legal dated 17.01.2017 subject to denovo enquiry with immediate effect and denovo

broceeding initiated for the afore mentioned grave misconduct on your part which is
punishable under the rules.

AND W HEREAS, as required by Police Rules () of the aforesaid rules,
[, Mr. HAMEED ULLAH BALOCH, Superintendent of Police FRP, D.I.Khan Range D.LKhar,

hereby charge you Recruit Constable Muhammad Ismail No.8170/FRP, with the misconduct
on the basis of the staterment attached to this charge sheet.

- ' !

"AND, ,l'_'zereby directed you further, under :Ej;'ﬂ'es 6 (I) '(B) of the said rules to put'in
written defence with-in 7-days of receipt of this Charge sheet as to why vou proposed action

should not be taken Agamst you and alsc state at the samie Hme whether you desire to be he
i person. '

arct
I Case vour reply is ot received with-in the prescribed period, without sufficien:

cause, it wouid be presumed “hat you have no defence,to offer and the proceedings will be
completed a gainst.you ex-par..:,

(H.'AMEmH BALOCH)
, A Superintendent of Police,
YV FRF,D.1.Khan Rgnge, D.i Khan.
P N g

b 7:,/0//'; /2
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L Mr. _I{LM_E_I:‘D ULLAH BALOCH, Sup.
D.IKhan, as a competent authority you Recruit Constable
[smaj] No.8170/FRP, have rendered yourself liabj: to be proceede
following acts/ émissions within the m 2aning of the Khyer Pakh
amendment-207d,

rintendent of Pgfice FRP,
any of the opini-n that

STATEMENT OF ALLEGATION.

according to daily diary report No.10 dated 06.06.2011 of FRP
v you absented yourself from law full duties with effect from 06.06.2011
of Removal from service i.e 23.08.2011 hout any leave or permission.

cts lack interest towards the
s punishable under the rules,
you were :roper Charge
Officer found you guilty

.

DIKha

wit
This act on your part refle
and also gross misconduct which i
For the above
appointed. The Enquiry

awardin g m

duties

5}

Sheeted and Enguiry Officer

of the charges and recommended
ajor punishment. Fina] Show cause notice was issued and subsequen:ly on
finalization of proceeding you were Femoved from service vide this office OB No.801 /ERP
dated 23.08.2011. -
c. You lodged a petition in the Honotable
above said punishment order of your Remova] from service. Afte

€ court directed for your re-instatement in service and initiating denavo
broceeding against you vide judgment dated 26.09.2016, hence you were re-instatad in
se:rvi'ce vide Cor;:.tmandant F - ‘ a Peshawar order endst: No.503/ Sl-
Legal dated 17.01.2 * with immediate ‘effect angd denovo
proceeding injtidte &ve misconduct on vour p

service Tribunal KPK Pesh
aside the

Honorabl

awar to set
r hearing the

d for the afore mentioned gr

art whizh is
. ) ;
munishable under the rules.

This sct O your part
Pafhtunkivva Police Eiuies-'l975 1-;'it1.'1 am

Hence the statement of allegation
the purpose of Scrutinizin
allegation Mr. Muhammad Ag
conduct proper
2074,

AMOunts ts grross

5 misconduct punishable under  Khyber
endment-2014,

For g the conduct of the said accused with referencé to the above
hraf DSP/FRp DIKhan Range is appointed as enquiry Officer to
departmental enquiry Khyber Pakhtun

khwa Police Rules-1975 with amendinent-

» record its findings and make within ten (10)
days of the recej thi dations as to punishment or other appropriate action
3. The

join “ he

(HAN ULLAH BALOCH)

Superintendent of Police,
: FRP,DD.1.Khan Range, D.LLKhan.
V_ ’Z
No{ 73— Y ERP. doted Dlkhanthe Q2 10170007
Copy to:- '
1. Mr Muha

—=qdammad sshraf DSP/FRP DIk
against the defaulter under
—-— Pages are enclosed.

2. _Recruit Constable Muhammad Tsmaj] o N0.817le_with the direction to
EOon the date, time and place fixed by the E.O, for the purpose of énquir),f proceeding.

W | (HAMEED ULLA‘F(ALOCH }
po/

Supzrintendent of Police,

JTIYTY e e o

1an Range. The 2nquiry officer for initiating proceeding
the provision of NWEP Policé Rules 1975, Enquiry papers containiag

appear hafore sy

(=
D.IKhar. ‘Range
able Muhiammad
d against and romumitted the
tunkhwa Police Rules-1575 with

Police Line
to the date

performance of vour

was

for
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BEFORE THE SERVICE TRIBUVI‘_IA'L KPK PESHAWAR

CMA No. 2 7 LI /2018

* Muhammad Ismail Constable No.gp‘pa FRP D.I.Khan

OBL{B 0‘9\5\59‘37' "L sebeusase Petitioner

VERSUS

1. Gavt° of KPK -through __Secretary Hdme Civil

Secretanat Peshawar

2. The Inspector General of Poh ce KPK Peshawar

3. - Commandant FRP/ Additiozial Inspector General of'_ ,
~ Police KPK Peshavvar

4. The Supermtendent of Pohce FRP D.I.Khan

S Respondents

'PETITION CONTAINING THE REQUEST FOR

o IMPLEMENTATION OF JUDGM]F‘NT / ORDER OF THIS

: LEARNED TRIBUNAL CAMP COURT D I.KHAN DATED

: 26 09 2016 PASSED IN SERVICE APPEAL NO.

461/ 2013 TITLED AS "MUHAMMAD ISMAIL Vv/S GOVT .

OF KPK THROUGH SEC;.EJ{ETARY _HOME _ KPK

PESHAWAR AND OTHERS"

- Respétted Sir,

1. That the Petitioner was appointed as Constable in FRP

 D.Khan. -k | W




___.-—J . R ————

: . That the Pet1t1oner was removed from service vide order
dated 23.08.2011 passed by ReSpondent No 4 on the :
' baqs of absent from duty for 77 days i'.eL w.e.f
06. 06 2011 to 10. 08 2011
3. That against the 1rnpos1t10n of :rn-ajorv penalty of removal
. frorn‘eervice the petitioner ﬁled 'service appeal before this
' ~1earned tribunal Wthh came up for hearmg on |
26 09 2016 and this learned tr1bunal was pleased accept
the. appeal of pet1t1oner and set a31de the 1mpugned order
"of removal from service dated 23 08.2011 and remanded
the case back’ to the department for conductmg de-novo,
- 1nqt.nry however, the issue of salary and back benefrts to
. the lpetmoner were ordered subject to de -novo- 1nqu1ry
Copy of Judgment is enclosed ae Annexure-A
.,4' 'That after the de01s1on o.f ap_peal,_ the petitioner was
"rein‘stated into service yide office .-order No.-. 181-83/FRP
ldated 30.01.2017. Copy of Order 1s enclosed as
Annexure-B
5.  That the petitioner was s.erved' yvith charge sheet and
statement of 'alleg'ations to which lthe petitioner filed reply |
: explajning his position and also prayed”for payment of

back benefits of the period for which - the petitioner

remained out of service due to issuance of order of

I\ aw~ "~ removal from service dated 23.08.2011. Copies of Charge

o




AL

z 9%l

/_.ab

‘ sh(?zet, statement of allegations éind reply a.ro enclosed as

Annexure C,D&E respectively.

That after submission of reply to the charge sheet and

stefifement of allegations by the Petitioner neither any

fin{_él show cause notice has been issued to the petitioner
noj"r' an :op_portunity of . persbnai hearing has been
pr'ovided to the petitioner and :;ior any-final order has so
far been communicafod to the lpetitioner and the
petitioner is amdously-' Wajting for the- reéult' of the

inquiry conducted de-novo. -

g That the Petitioner having no other remedy seeks the

indulgence of this learned tribunal for implementation of

its judgment / order under its inherent jurisdiction inter

: aha on the fo_llo'wing' grounds. ‘

GROUNDS:-

remained out of service being jobless.

T]Hat it is/ was the legal, -statu’tory and moral obligations

: oi departmental Authority to trnplement the judgment /

oider of this learned Trlbun& and to grant beneﬁts of

service for the period commencing from date 1.e.

23.08.2011 on which date the petltloner was removed

» upto date of deC131on of appeal l.e. 26. 09 2016 as it was

not the lault of petitioner but it was the lapses of

departmental Authorities due to which the petitioner

poet?
s
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That the act1ons/ in . ac‘aons conduct and modus

perand1 of Respondents to dlsobey and violate the

Judgment/ order is tantamoum to abuse and obstruct ‘

| ‘the, process of Cour1 to d1sobev the order of Court of

law / tr1buna1 which is a v1s1b1e contempt of Court for

wh1ch he is liable to be proceeded under the law.

~ That the Petl‘_noner is not respon31b1e for the acts, lapses

and misdeed as well as _'wrong order of removal from
service passed by the . d_epartmental Authorities/

Respondents due to which the petitioner was ousted from

- service who rernained jobless from the date of removal of

service 1e 23. 08 2011 upto acceptance of appeal on

: 26.09.20 16 and thus the petmoner was depnved to serve

the State. o :'__‘f \

That the Pet1t1oner has no other remedy for

unplementatmn of Judgment of the Honourable Trlbunal

. ‘except to knock the door of this Honourable Tr1bunal for

F.

\, .
N

.; 1mp1ementat1on of Judgmenf
" That .the Honourable Trlbunal got powers and
-jurisdrctron to take cogn17ance in the matter and to
| implement~ the ‘judgment and order SO passed by this
| Honourable Trlbunal |

. That counsel for the Petmoner may please be allowed to

raise add1t10nal ground durmg the course of arguments
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. | - It is, therefore, humbly orayed on acceptance this
_‘Petltion thlS Honorable Tribunal may very graciously be
A _ pleased to issue dlrectlon ‘to re%pondents to 1mplement the

. 'Judgment/ order of thls Honourable Trzbunal in letter and

- spirit so as to meet the ends of _Ju.s.tlce._

Your humble Petitioner,

Through Counsel
Dated: 08/2018 . ‘ Y
Dated 28/08/ VW

. Gul Tiaz Khan Marwat

Advocate High Court
- DIKhan :

" AFFIDAVIT
: o S Muhammad' Ismail Constable 'No 7902 FRP D. [.LKhan deo
i B A hereby solemnly affirm and declare on Oath that the contents

SR - of Petltlon are true and correct to the best of my knowledge

‘and behef and nothing has been ooncealed from this Honorable
' Trlbunal :
EPONENT

eﬂ”
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BEFORE THE SERVICE TRIBUNA% KPK PESHAWAR '
Eiccution Petifrenive STy ; :

Khvlur Pakhtukhw
‘\Lr\ ice Tribunal

- CMA No. S /2018 iy o, 1540

- Bated 7”"‘9"‘2'[-)[8 ‘
Muhammad Ismail Constable Nogf FBFRPD.L Khan :
: P ¥

O 33 L %

BL“ 3 q 9\51 > } 3 7' | Pettttonerf/’g:} * %; \
......... % r’/’, [>T
| VERSUS " ﬁ:; ¥l
. : ‘\:ég H
3

1. Govt: of KPK jthrough Secretary Home Civik 2y,
Secretariat Peshawar. | RN
2, The Inspector General of Police KPK Peshawar
7 $ 3. Commandant FRP:/ Add1t10nal Inspector G;neral of
' Police KPK Peshawar.
| 4. The Superintendent of Police FRP D.I.Khan
e Respondents

e A R e T T S g TR TSR T

PETITION _ CONTAINING THE REQUEST FOR

IMPLEMENTATION OF JUDGMENT / ORDER OF THIS

LEARNED TRIBUNAL CAMP COURT D.I.KHAN DATED

g = A TS S AT

26.09.2016 PASSED IN SERVICE APPEAL NO.

461/2013 TITLED AS "MUHAMMAD ISMAIL V / S GOVT. 3

OF KPK THROUGH SECRETARY HOME KPK

PESHAWAR AND OTHERS".

; Respected Sir,

1.  That the Petitioner was appointed as Constable in FRP

V D:I.Khan,

r.
=,

8 SIS
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() 27.03.2019 Counsel for the petitioner and Mr,

Sikandar, District for the respondents present.

order dated 15.02.2017 passed by Superintendent
‘of Police, FRP, D.I.Khan Range, D.Kh-én, whereby,
the departmental enquiry against the A:éppellant was
filed while his absence of 77 days was treéted as
without pay. Simulta'neousty the period 'during which

the appellant remained out of service was also
treated as without pay. . |

Learned counsel for the petitioner, on the other 8
hand, stated that although the petitioner was

reinstated into service on 30.01.2017 subject to

denovo enquiry in accordance with the judgment of
the Tribunal dated 26.09.2016 but ‘it was not

communicated to the betitioner and the order dated-

15.02.2017 came to surface in the court today. In
the circumstances, learned counsel forlit:'he petitioner
requests for transmission of instant fp’etitibn to the
departmental appellate authority/Come’and_ant FRP,

Peshawar for treating the same as'departmental

appeal of the petitioner against the ‘order dated
15.02.2017.

respondent No. 3 for its decision as departmental

3 5 5 3 In view of the request of learned counsel for the
° g Z % - . . ,

g = -:5 e petitioner, instant execution petition shall be sent to
o o= '
3 .~

el &

7
\
|
|

" appeal in accordance with law. A copy of the record
shall be retained in the office.

1y 4G BOIPERUISTE

Disposed jof accordingly.

——Ad0)) 40 aogpoidwo;) jo ned

Chairman
Camp Court, D.I.Khan

‘—-7L—‘-———"'.(do;) jo Layag Jo eq

ANNOUNCED  Cepy;
27.03.2019 :
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ORDER:-

i

This Order is almed to dlspose off the denovo enquiry 1n1t1ated agunst Recruit Constable

Muhammad [smail No. 8170 of TRP D.1 Khan on the allegatlon that acc01d1ng to daﬂy diary 1ep01l No 10

dated 06.06.2011 of FRP' Pollce Lme DIKhan, he absented himself from law full duties with effcct fl.om
06. 06 2011 without anV leave or pemussmn , : I. :

He was served w1th char ge sheet and qtatement of allegation. SI/PC Alau Ud Din Line

Officer, FRP D.LKhan was non‘unated as Enquuy Ofﬁ(.el -After completion of enquny the Enquny Officer

found him guilty o[ the char ges and recommended hlm for major punishment of removal from service. e

! B
was served with fmal Show Cause N0t1ce, reply 1ece1ved wluch was found not satisfactory. Hence he was

removed from 9erv1ce VldC or der bearing O.B NO 801/FRP, dated 23 08.2011. Later on lodged an
appeal before the KPK Se1v1ce Tribunal Peshawar bearing No.461/ 2013 which was subsequently'
accepted vide ]udgment dated 26.09. 2016 Wheleby the honouable service tribunal directed to re-

mstate the appellant in service subject to denovo cnqulry Therefore denovo procecdmg was

initiated and Mr Muhammad Ashraf DSP/FRP DIKhan, was deputed to conduct denovo

enquiry as per 1u1es After Completmn of all Codal fmmahtles, the Enquiry Offlcer submltted his
finding report whe1e1n he 1ecommended the absence per iod from 06.06.2016 to 23.08. 2016 i.e (77)
days and period the defaulter constabie remained out of service be treated as without pay. He was
also provided oppmtumty of pe150na1 hearmg | _' '
Keeping in view the facts slated above gs well as recommendanon of enquiry officer and

by taking lenient view, I MR. HAMEED ULLAH BALOCH Supeuntendent of Police FRP D I.Khan

Range, D.I. Khan, m exe1c1se of powers vested in' me under Khyber Pakhtunkhwa Rules 1975 with

amendments-2014 heleby fﬂe the depaltmental- enqulry paper and the absence period from

06.06.2011 to 23.08.2017 i.e (77) days i is treated as WIth-Out pay. Similarly the period he 1ema1md

out of service is also treated as w1thout pay. | : .

 ORDER ANNOUNCED. § : | M

Dated 14.02.2017. | IR ; -
OBNo. 155" /I’RP o . ' @TAMEED ULLAH BALOCH)
Dated +_ :7,*/02/2017 o . . Superintendent of Police,

FRP, DIKhan Rangg DIKhan. ‘

///

No. 3O ./  dated ' Dikhan | i'the /5™ /02/2017.
N l | i! E

! Copy of above is 'submttted to Commandant FRP Khyber Pakhtunkhwa Peshawm
for' favour of infor matlon WI th 1ef010nce to his . offlce order endst: No. 503/SI- legal dated

17.01.2017.
| ]\/w

Superintendent of Police,
FRP, DIKha/g}_(ange DIKhan.
Z.
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ORDER ' - — - ,
This order will dispose of the departmental appeal preferred by constabte
.ﬂgt Muhammad Ismail No. 8170/7902 of FRP DI Khan Range, against the order of SP FRP DI
’ Khan Range, DIK issued vide OB No. 153, dated 15.02.2017, wherein his departmental'
enquiry was filed, while the absence and rntervemng period was treated as leave without

pay.

Brief facts - of the case are that the above named constable had . been
removed from service on 23.08.2011. due to absence from duty. Feeling aggrieved he
submitted the -Service Appeal No. 461/2013 before the Khyber Pakhtunkhwa Service
Tribunal Peshawar, against the order of his removal from service.

The Khyber Pakhtunkhwa Service ‘Tribunal accepted his appeal by setting
aside the impugned order dated 23.08.2011, vide judgment dated 26.09.2016 and the
case remanded back to department for the purpose of denovo enquiry. The Honorable
Tribunal further directed that denovo proceedings will be completed within a period of two
months and the issue of satary and back benefits shall be decided subject to the outcome
of denovo enquiry. -

The case was forwarded to CPO Peshawar vide this office Memo No. 9083,
dated 03.11.20186 for Iodgmg an appeal in the Supreme Court of Pakistan, the same has
returned by the CPO vide Memo No.’ 3141/E8d, dated 26.12.2016 with directions, that the
Judgment of ‘Service Trlbunal may be |mplemented and denovo ‘enquiry may be
conducted through SP FRP DI Khan Range, DI Khan.

The said Judgment was plowsronally |mplemented vide - this office order
Endst: No. 503/S| Legal dated 17. 01.2017. The dencvo enquiry was conducted through
SP FRP DI Khan Range,’ ‘DI Khan, and finally the same has been filed by the competent
. authority, however, the period of his 77 days absence and intervening period treated as
n leave without pay. :

Feeling aggrieved the delrnquent constable submitted the Execution Petition
No. 394/18 before the Service Tribunal Peshawar for imnlementation of the ;udgment with
! request for back benefits, which was drsposed off by the Honorable Trlbunal and; sent
) before respondent No. 03 i.e Commandant. t—,RP Khyber Pakhtunkhwa.’ Peshawar for its
decision as departmental appeal in accordance with law.

For disposal :of departmental: appeal the appellant was- summoned and
heard in person in Orderly Room held on 15. 05. 2019.

During the ‘course of personal hearmg, the applicant failed ‘to preeent any
justification regarding to h!s prolong absence. It is settled proposrtlon of law that the law
helps the diligent and not mdolent ; : :

From perusal of the relevant record it has been found that his appeal is
" badly time barred as |mpugned ‘order was passed on15.02.2017- and now he-
desired/approached for back benefits. The one; ‘who wish to enforce hIS ¢laim, must do it
at the earliest laches deprsve the litigant from: enforcrng his right. ~ ,

Based on the frndlngs narrated abow= |, Sajid Ali PSP Commandant FRP
Khyber Pakhtunkhwa, Peshawar 'belng the competent authority, has found no s subst
in the appeal, therefore, the sameI is rejected and filed being time barred and g ‘entiess

Order Announced. 3 -,

. ' Com
P Fronti
o Khyber_Pakhtunkhwa Peshawar

No (r I ‘S JEC, dated Peshawar the Sf 108 pore.

.Copy of above is forwarded foriinformation and necessaw actlon to the SPrRe
OV KHAN Ronye., O Kham -




VAKALATNAMA
INTHE COURT OF .. A K. Smanmnd'ee. T e O P Flia? BT R —

The above named mp%x«j ........................... e herby appoint

Gul Tiaz Khan Marwat Advocate High Court D.I.Khan, in the above mentioned case to all or
any of the following acts, deeds and things.

1. T o appear, act and plead for me/us in the above mentioned case in this court/tribunal
in which the same may be tried or heard or any other proceedings out of our connected
therewith.

2. To sign and verify and file or withdraw all proceedings, petitions, appeals, affidavits,
and applications for compromise or withdrawal, or for the submission to arbitration of
the said case or any other documents, may be deemed necessary or advisable by them
by the conduct, prosecution or defense of the said case at all its stages.

3. To receive payments of and issue receipts for all moneys that may be or become due and
payable to us during the course on conclusion of the proceeding.

To do all other acts and things, which may deemed necessary or advisable during the
course of proceedings.
AND hereby agree:

a. To ratify whatever advocates may do the proceedings.

b. Not to hold the advocates responsible if the said case be proceed ex-parte or dismissed
in default in consequence of their absence from the court when it is called for hearing.

¢. That the advocates shall be entitled to withdraw from the prosecution of the said case if
the whole or any part of the agreed fee remains un-paid.

d. Thatadvocates may be permitted to argue any other point at the time of arguments.

In witness whereof I/we have signed this vakalathama here under the contents of which
have been read/ explained to me/us which is fully understood by me/us.

Date: {fF~/_% /2018 g .5!
Signature,of Exegu}tants (s)
Attested ¥ Accepted:

Gul Tiaz Khan Marwat
Advocatg High Court D.I.Khan (KPK)
Cell No/0300-9092488 / 0345-9853488
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Service Agpeal No.1099/2018.
Muhammad Ismail No.7902, Ex-Constable FRP,DI Khan Range...cocines Appeltant ~
VERSUS
1. Govt: of KPK through Secretary,
Home Civil, Secretariat, Peshawar.
2. The inspector General of Police,
Khyber Pakhtunkhwa, Peshawar.
3. Commandant FRP, - .. -~
Khyber Pakhtunkhwa, Peshawar.
4. Superintendent of Police FRP,
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BEFORE THE KHYBER PAKHTUNIKEWA SERVICE TRIBUNAL PESHAWAR

) DI Khan Range,.. Respondents

Subject:- Para-wise reply on beha!f of Respondents
Respectfully Sheweth:

PRELIMINARY OBJECTIONS

m

That the appeal is badly barred by law & limitation. :

That the appeal is-bad for mis-joinder and non-jcinder of necessary parties.

That the appeliant has no cause of action to file the instant appeal.

That the appellant has not come to this Honorabie Court with clean hands.

That the appellant is cstopoeo due to his own conduct to file thu, nstant CS(‘I"!CP
Aupeal

That the appeliant trying to concealed material facts from this Honorable Tribunal.

FACTS

)

Para No.01 is pertains to the appellant record neads no comments.

Para No. 02-is admltted to the extent that the appel!dnt remained dhser\t fmm

" lawiul duty for a long period of 77 days, without any leave or prior per'nlswow of

the competent authority and after proper enquiry he was removed from service.
Pertains to. Honorable Tribunal's record. . Howé{/er, the judgment 6f this
Honorable Tribunal has been implemented in letter & spirit. Proper denovo
enquiry has been initiated against the appellant in accordance with law/rules.
Para No.04 s admitted to the extent that as per the decision of this Honorabie
Tri-bunal, the appellanf was reinstated in to service and denovo enquiry was
initiated against him and after adopting of all C.Ezciai fdrmaiitie% the comoctént
authority has decnded his case purely on ment'~ ..n in accoadance, w.t“ ruies

Para No. 05 is admitted to the extent that in the hghi of decision of fnsa. Honorable
Tribunal, the appellant was dealt with proper denovo enquiry as he was issue ed
Cnarge Sheet with Summary of Allegations and Enquiry Officer was nominated.
The appellant submnttpd hls reply to the Charge Sheet which was found
unsatisfactory. ’ B

Incorrect and danic,d Proper (denovo) dcpal"ts“eﬁtét enquiry has been initiaté@

by the Enqmry Officer against lbe app@d ant as he was he:ard in pi recn and aiso

|

b R U



cross examined by the Enquiry Officer during the course of enquiry, but he failed
to satisfy the Enquiry Officer. The Enquiry Officer found him guilty of the charges
leveled against him therefore hls absence/rntervenmg period has recommended
as without pay, by the Enqurry Officer as he did not perform any offrcral duty
during that period. Moreover,,an _opportunity of personal hearing was also
provided to the appellant by the competent authority, but he failed to avail this
opportunity. However, no any kirrd of penalty was imposed upon the appellant in
the instant case so there is no need of final Show Cause Notice.
Para No. 07 is admitted to the extent that the Judgment of this Honorable Trrbunal
has already been implemented in letter and spirit, therefore the Honorable
Tribunal remanded the case to department as departmental appeal _of‘the
appellant.
incorrect and denied. In the light of decision of this Honorable Court he was
summoned and heard in person by the competent autherity in connection with
départmental appeal, but he failed to present any justification regarding his
innocence. From perusal of the relevant record his departmental appeal was
badly time barred therefore rejected on the ground of time barred and merit as

well. Moreover the appellant was well aware from the rejection order as the

'same was announced by the competent in his presence during his personal

hearing. ‘
Incorrect and denied. The appellant has not come to this Honorable Tribunal with
clean hands. Moreover, order was passed on 15.02.2017 and now he desired for

back benefits which is badly barred by law and limitation.

GROUNDS

A

Incorrect and denied. Ali the orders .passed' by the respondents are based on
facts, legally justified and in accordance with law/rules. Moreover, the appellant
was not entitled for back benefits, as he was not performed his official during that
period. '

Incorrect and denied. The appellant legally n,ot entitled for any arrears of
pay/salaries, which he remained out from ser\rioe. o
Incorrect and denied. The allegationslare false antl baseless, as the appellant has
not deserved the back benefits, while in the light of denovo enquiry, he has re-
instated in service by the respondents by taking lenient view otherwise he was
commensurate for major punishment..Moreo_ver, the respondent has never
violated any rules in the case of appellant |

Incorrect and denied. That the appellant trylhg to mrslead this Honorable Tribunal
by producing false and baseless ground\. He was deait with proper (oenovo
departmental enquiry and the Enquiry ufncer found him guilty of the chame?

leveled against him and after fulfillment of due codal formalities, the uompetczst
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authority has correctly decided his case as per law/rules. It is pertinent to mention

here that a similar case recently drsmlssed by th:s Honorable Tribunal in Service
Appeal No. 827/2012 wde Judgmenf dated 11 05 2015
E. Incorrect and denied. The appellant was reinstated in to service by the Competent
Authority in view of lenient view o{merwise the punishment of removal from service
was commensurate with the gré‘dity of his- grass misconduct. Therefore, he is
legally not entitled for the back benefits of the period of absence/intervening
period from service as he has never performed of‘rcral duties during such period.
Moreover tne appellant was not oepr'veo Trom any fundamental nght by the
respendents. _
F. Incorrect and denied. The allegations ére false and baseless as the appeilant was
dealt with proper departmental enquiry, wherein he was found guilty of the

charges leveled against him. All the codal formalities have been fulfilled during

course of denovo proceedings by the respondents. Moreover, the appellant is not
deserved for monthly selary of soch period mentioned by the appellant ir: the Para
as he has not performed official duty ﬂ :

G. incorrect and denied. As explamed in che precedmg Para. Appeliant was
reinstated in to service on humanitarian grounds by the competent authority
otherwise he is commensurate for m'ajor punishment of removal from service.
Moreover, it is settled proposition of law that law helps the diligent and not
indolent. |

H.  The respondents may alsc be permitted to raise additional/grounds/proof at the
time of argurnents. | . |

PRAYERS

Keeping in view, the above slated facts & reasons it is most humbly praved
that the service app=al being barred by ,law may kindly be disrmissed with costs please.

Superintendent of Police FRP, 2

DI Khan Range D! Khan ) Khyber Pakhtunkhwa, Pesh AWNET
(Respondent No. 04} _ . (Respondent No. 3)
| - ‘_‘%i\\‘
| Ihspector G lice, Government of KPK through Szcretary,
Khyber Pakht rshawar, Home Civil, Secretariat, Peshawar
(Respondent No.02) ' {eepondenr Mo
Hﬁme Secretarys

Khyber pakhtunkhwa




