BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR.

Appeal No. 1256/2015
_Date of Institution ...  26.10.2015 -

~ Date of Decision ... 13.07.2020

- Muhammad Shafi son of Muhamfnad Yousuf R/O Village Dalazak,
.Peshawar. - o -~ ... {(Appellant)

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and five
others. : , - ... (Respondents)

Mr. Allaud Din Khan, : :
Advocate. _ For appellant

Mr. Muhammad Riaz Khan Paindakﬁel,

Assistant Advocate General ‘ For respondents.

MR. HAMID FAROOQ DURRANI, ... ' Chairman.-

Mr. MUHAMMAD JAMAL KHAN, Member (Judicial)
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

1. The appellant is aggrieved of order dated 29.05.2016 issued by
respondent No. 3, whereby, he was dismissed from, service. The

“departmental appeal of appella'nt remained un-responded.

2. The appellant was appointed as Junior Clerk (BPS 05) in the year
1988 and started performing his duty On 07.06.2008, an FIR was Iodged. ,
against the appellant under sections 420/468/471/477~A/PPC .and:?

thereafter he was put to trial. Upon conclusion, the appella*ﬁt was |

~convicted for the charges and was awarded sentence of imprisonmeiit

with fine on five counts. He preferred an appeal before the Honourable:




S

Peshawar High Court which was decided on 14.12.2012. While
maintaining the conviction of appellant under different sections of law,
} including 5(2) of Prevention of Corruption Act, the sentence of five years

imprisonment was reduced to two years R.L

Departmental proceedings were initiated against tne appellant on
the count of absence from duty w.e.f 05.11.2012. He was served with
charge sheet and étatement of allegations. Subsequently, departmental
enqulry was conducted against him on the ground. of conviction- in '
crlmlnal cases wherem recommendation of action agalnst the accused
was made. On 22.04.2015, a final show cause notice was issued to the
appellant whlch ‘contained allegations of absence from duty and also
Aconviction of appellant under multiple sections of law. The proceedings

culminated into passing of impugned order dated 29.04.2015.

3. We have heard learned counsel for the appellant, learned Assistant
Advocate General on behalf of the respondents and have also gone -

through the record.

4. Learned counsel for the appellant mainly contended that the
appellantj was released on probation by the Honourable High. Court,
therefore, the conviction was not to be considered as disqualiﬁcation
under the rules. He also argued that to begin with the departmental
proceedings, the appellant was served with charge sheet and statement
of allegat|ons on the charge of absence from duty whlle on the other

hand, the enquiry was conducted in view of the conviction of appellant in




criminal cases. In his view the proceedings against the appéllant were,

therefore, in violation of the rules.

Learned Assistant Advocate General, while addressing argumehts

-on behalf of the réépondents contended that under Rule 8 and 11 of the

Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011 the

appéilant was liable for dismissal straight away. The enquiry/

-departmental proceedings were not mandatory in the case of appeliant.

5. It is a matter of record that the appellant had admitted his

conviction on many counts in criminal case of moral turpitude. It is also

-'gathekable from record that in his reply to the show cause notice the

appellant did not question the addition of charges on account of absence
alongwith his conviction in criminal céses. Similarly, in his departmental »

a‘ppeal no such objection was taken by the appellant.

' 6.  In the instant case there is clear admission by the appellant not

only about his absence from duty at the relevant time but also his

convictioﬁ. In the circumstances Rule. 8(a) of the rules ibid fully comes’

“into play as it is a case of dismissal of government servant where he has

been convicted on charges of corruption or moral turpitude. Under rule

8(b), however, the proceedings against the government servant>are

required to be taken under rule 5 where he has been convicted of

charges other than corruption or moral turpitude. The arguments of

learned counsel qua non-inclusion of charges regarding conviction of

appellant in the charge sheet as well as statement of allegations,

therefore, would not have much force.




. For what has been stated above, we find the appeal in hand

“y
H
f

without merits, therefore, dismiss the same.

Parties are left to bear their own costs. File be consigned to the

record room, e K '

(HAMID FAROCQ DURRANI)
Chairman

(MUHAMMAD JAMAL KHAN)
Member (Judicial)

ANNOUNCED
13.07.2020




125672015
, | Date of Order or other proceedings with signature of Judge or
S.No. | order/. Magistrate and that of parties where necessary.
- | proceedings ' '
1] 2 3
Present.
13.07.2020 | Mr. Allaud Din Khan, ... For appellant
: “Advocate - : ‘

Mr. M. Riaz Khan Paindakhel ,
Assistant Advocate Gene'ral, o ... - For respondents

Vide our detailed jud(_jment, we find the appeal in hand
without merits, therefore, dismiss the same.

Parties are left to bear their own costs. File be consigned

to the record roo

.\

(Famid Farooq u}rani)
Chairman’

-

| (Muhammad Jama
Member (Judicial)

ANNOUNCED
13.07.2020




%9-4 2020 Due to COVID19, the case is adjourned to
"2_/ / /2020 for the same as before.

Rea




21.01.2020 Due to general strike of Khyber Pakhtunkhwa Bar Couhcil_,"_ o :

learned counsel for the appellant is not available today,.Mr.'-Ri,ai
Ahmad Paindakheil, Assistant AG for the respondents bres‘ént.r_'v
Adjourned to 03.03.2020 for arguments before D.B.

¥ Ly

(Hussain Shah) (M. AM n Kundi)
Member - Member o
- 03.03.2020 Appellant in person present. Addl: AG f_br_, .

respondents present. Appellant seeks adjournment as. <.

his counsel is not available today. Adjourned. TO COme .

up for argup 3 on 29.04.2020 before D.B. A - > A_ - |

Memb r Member - SARTELAE




E "705.(‘)»9‘201‘9 Appellant in person present. Mr. Zia Ullah léérned
s ' Deputy District Attorney for the respondents pfeseht. , |

Appellant seeks adjournment as his counsel' is not in

attendance. Adjourned. To come up for afguments on

01.11.2019 before D.B.

(Husgsaiii Shah) (M. Amin Khan Kundi)

Member _ Member

.- 01112019 Counsel for the appellant. and Mr." Usman Ghani, District

~Attorney alongwith Mr. Muhammad Raziq, Headf Constable for the "

respondents present. Learned counsel for the appellant requested

for adjournment. Adjourned to 11.12.2019 for érgumenté before

D.B. S
(Hussain Shah) M A'r(ﬁ/nI/Khan Kundi)
Member - Member
|
o 11.12.2019 Clerk to counsel for the appellant present. Addl: AG

alongwith Mr. M. Raziq, H.C for respondents present. Clerk
to counsel seeks adjournment due to gehera_l strike of the Bar.
Adjourned. To come up for arguments on ‘21.01.2‘02'0 before
D.B. . T
Member | ,ﬁéger |




26042019 - Clerk to counsel for the petitioner and Adll: AG for " the

- respondents present.

Due to general strlke on the call of Bar. Assocnatlon instant

matter is adjourned to 11. 06 2019 before D .B.

1

(Ahmad Hassan) - ‘ (M. Amin Khan Kundi)
- Member N g . Member '
111.06.2019 . - Appellant in 'person‘ and Mr. Muhammad Riaz

‘Paindakhel, Asst. AG for the respondents present. :

Appellant requests for adjournment due to non-

- availability of his learned counsel who is engaged in cases at

_ Charsadda. Adjourned to 09.07.2019 for arguments before
the D.B.

09.07.2019 . Appellant in_person»énd Mr. Riaz Paindakheil learned

" Assistant Advocate General present. Appellant submitted

apphcatlon for adjournment. Application Allowed. Adjoum To

come up for arguments on 05.09.2019 before D. B

+ Q-

Member Member
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12.10.2018"  Appellant in person present. Mr. Kabirullah Khattak learned I

Additional Advocate General for the respondents present.

Appellant seeks adjournment that his counsel is not available in
: >4

today. Adjourned. To come up for arguments on ZIA.BI.ZOIS

before D.B .
Qe

M'e-mber o Member -

04.01.2019 ¥*%  Appellant in person and Mr. Zia UlT§iT8arned Deputy District
Attorney present. Appellant seeks adjournment on the ground :th.at.
his counsel is not available. Adjourn. To come up for arguments on

19.02.2_019 before D.B
S

M:tg . _ - ’ w.fMember

* ‘
@

19.02.2019 | Appellant in person and learned Additional Advocate -
General for the respondents present. Appellant requests for
adjournment as his learned counsel is indisposed hence not

available. Adjourned to 03.04,201%6?3

Member ' Chairman

22.03.2019 “Junior to counsel for the appellant and Mr. Ziaullah,
DDA for the respondents present.

Request for adjournment is made on account of
engagement of learned senior counsel for the appellant
before the Honourable High Court today in many cases.

Adjourned to 26.04.2019 before the D.B.

lﬁ;r/nber S : Chairméan

el
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03.05.2018

N
16:07.2018

31.08.2018

09.03.2018 -

&, . Service Appeal No. 1256/2015

Couhsel for the apbellant and Mr. Ziaullah, Deputy
District Attorney alongWith Mr. Aziz Shah, Reader for the
réspondents 'present. Learned counsel for the appellant
seeks adjournment. Adjourned. To come up for érguments

on 03.05.2018 before D.B.

: (Muhamt(ﬁ/ in Khan Kundi) (Muhanfmad Hamid Mughal)
Member Member -

Due to retirement of the worthy Chairman, the Tribunal is

incomplete, therefore the case is adjourned. To come up for same

.on 16.07.2018 before D.B

Appellant in person present. Mf. Muhammad Jan, DDA for

4

respondents present. Arguments could not be heard due to general

strike of the Bar. Adjourned. To come up for arguments on

31.08.2018 before D.B.

‘/.
(Ahamd Hassan) (Muhayymad Hamid Mughal)

Member ) . ‘Member

Counsel for the appellant and Mr. Ziaullah, Deputy District
Attorney for the respondents present. Learned counsel for the
appellant seeks adjournment. Adjourned. To come up for arguments-

on 12.10.2018 before D.B.

Y
(Ahmad Hassan) (Muhammad Amin Khan Kundi)
Member Member




| 02.06.2017 | - Appellant with counsel present and Mr. Muhammad Adeel Butt, Additional AG
for the respondent present. Counsel for the appellant submitted rejoinder which is placed

~ on file. To come up for arguments on 27.09.2017 belf(')rg_ D.B.

N

(Muhammad Amin Khan Kundi) : !

w

: kY Member
(Gul ££b Khan) ‘
Megber .\ hY
d Tl |
v ' ‘f
- 27.09.2017 ‘ Counsel for the appellant and Mr. Muhammad Jan,

DDA for respondents - present. Counsel for the appellant
submitted Wakalat Nama on behalf of the appellant and
“requested for adjdﬁr-ﬁ—ment.i Adjoumed. To come up for

arguments on 01.12.2017 before D.B.

| - A o
E el SR C N £ T

f . ' A
N _ Member - : M ' .

01.12.2017 Since 1% December, 2017 has been declared as Public
o Holiday on account of Rabbi-ul-Awal. To come up for

-arguments on 31.01.2018 before the D.B.

31.01.2018 . Appellant .in person present. Mr. Riaz Painda :Kheil, learned
R Assistant ;Advocate General for respondents present. Appellant i
~™.. seeks adjournment as his counsel is not-available Adjourned. To

S corie up for arguments on 09.03.2018 before D.B.

L.

(Muhammad Amin Kundi) : ‘ (Muhammad Hamid Mughal)
i MEMBER o = MEMBER




24.08.2016

14.12.2016

r

08.03.2017

s .

02.06.2017.

Appellant in person and Mr.:ZiaﬁlIah, GP for

respondents present. Rejoinder not submitted. Request for

“time to file rejoinder. To come up for rejoinder and final -

hearing on 14.12.2016 before D.B.

Member Chgfrman

Appellant in person and Mr. Muhammad Ibrar, Asst:
Secretary alongwith Asst: AG for respondents present.
Appellant requested for time to file rejoindey. Request accept.

To come up for rejoinder on 08.03.2017.

(ASHFAQU TXY)
MEMBER

Counsel for the appellant and Addl: AG for resp'ondents
present. Counsel for the .appellant requested for time to file

rejoinder. To come up for rejoinder and final hearing on

(ASHFAQUE TAJ)
MEMBER




‘2/3.;_11.20'15 o o Counsel for the appellant present. Learned counsel for the
“appellant argued that the appellant was serving as Junior Clerk in
Police Department and after putting in 28 years unblemished
service dismissed from service vide impugned order dated

29.5.2015 on the allegations of absence for 20 days where against -

- K he preferred departmental appeal on 25.6.2015 which was not )
Dg- responded and hence the instant service appeal on 10.11.2015. .
E} That no opportunity of hearing was extended to the
%’ appe!lan_f and that the inqui_r'y-was. not conducted in the prescribed
oS _ ' '
- ‘%ﬁ R . }{manners apd,~above all, the plena!‘ty is excessive.
LT e : -
- Points urged need consideration. Admit. Subject to deposit
of security and process fee .wit_h@n» 10 days, notices be issued to the a '
(equndents for written reply[gqmments for 1.3.2016 before $.B.
Cha%n A it
01.03.2016 - Appellant in person and Mr. Aziz Shah, Rfader alongwith Addl:
A.G for respondents present. Written reply not submitted. Requested
for adjoqrnment. Last opportunity granted. To come up for written
reply/comments on 9.5.2016 before S.B.
§
Chafrman
09.05.2016 Appellant in person and Mr. Hayat Muhammad, KR

e

H.C alongwith Asstt. A.G for the respondents present.
Written reply by the reépondents submitted. The appeal is
assigned to D.B for rejoinder and final hearing *for

24.08.2016. - B

Ché4irmai.

e
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Form- A

. FORM OF ORDER SHEET |
PRI T R ) frq’?’ﬁg‘;
Court of_
Case No. 1256/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 10.11.2015 The appeal of Mr. Muhammad Shafi resubmitted today.
by Mr. Malik Akhtar Hussain Awan Advocate may be entered in-
the Institution register andj;put up to the Worthy. Chairman for
proper order. |
. REGISTRAR -
2 This case is entrusted to S. Bench for preliminary

hearing to be put up thereon 23-M-

? CHA%QI‘\/[AN




T AN e Al e TR TN R N L

The appeal of Mr. Muhammad Shafi son of Muhammad Yousaf R/O Dala Zaak Peshawar received to-
. ~ . - dayie. on 26.10.2015 is incomplete on the following score which is returned to the counsel for the

’ . appellant for completion and resubmission within 15 days.

1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal
rules 1974,

2- The law under which appeal is filed is not mentioned.

3- Copies of charge sheet, statement of allegations and enquiry report are not attached with the

~ appeal which may be placed on it. ‘

4- Annexures of the appeal may be attested.

5- Appeal may be page marked.

6- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may also
be submitted with the appeal. ’

ANo.‘lé 3 /S.Tf

Dt. 2. 1015 : \; ,.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

R

Mr. Malik Akhtar Hussain Awan Adv. Pesh.
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BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR

Service appeal No.la\ Sé ...12015.

Muhammad Shafi ........................ PETITIONER.
VERSUS

The Government of KPK Etc.............. RESPONDENTS.
INDEX

Grounds of Appeal 1-6
2. Memo of Addresses of parties 7
3. Copies of Charge sheet and show | A, B, B/I, _
cause notice and reply to Show B/2 (S) — /5
cause notice
4 Copy of Dismissal Order C /4 -/ 9
5. Copy of Departmental
representation 1 q

6. Wakalat Nama

\



¥ BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR

/ ‘Service appeal No. }%Sé i 2015_-

Muhammad Shafi S/o0 Muhammad Yousuf
R/O village Dala Zaak Peshawar.

PETITIONER.

£.50.8 Provingd
| gbrvioe Tribusal
VERSUS ey Mo

m&&d-& ;@f ’

1. The Government of KPK through Its Inspector General of Police

" Peshawar.

2. The Inspector General of Police KPK, Pezsshawar.
' : Sft
3. The Assistant Inspector General of Policel KPK, Peshawar.

4. The Capital City Police Officer Peshawar.

5. The Senior Superintendent of Police (Trafﬁc) Peshawar.

6. The Deputy Superintendent of Police (H.Qrs) Peshawar.

RESPONDENTS.

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNAL ACT 1973 AGAINST THE IMPUGNED ORDER
DATED 29-5-2015 ISSUED BY RESPONDENT NO. 3
WHEREBY THE APPELLANT HAS BEEN DISMISSED
FROM SERVICE AND - THEREAFTER THE
DEPARTMENTAL REPRESENTATION OF  THE
- APPELLANT WAS NOT REPLIED AND ORDER PASSED

BY THE RESPONDENT NO. 3 REMAINED UPHELD.

v‘z\’"& PRAYER IN APPEAL.

>b(eq {1y~ ON ACCEPTANCE OF THIS APPEAL THE ORDER OF THE

RESPONDENT NO.3 DATED 29-5-2015 MAY KINDLY BE
SET ASIDE BEING ILLEGAL, WITHOUT LAWFUL

&e-submitted so-day

AUTHORITY, VOID AB-ANITIO AND THE PETITIONER

AT HONORABLLY ABSOLVED OF THE CHARGES OR IN
THE ALTERNATIVE THE PETITIONER MAY BE RETIRED
m%“!?m FROM SERVICE WITH ALL BACK BENEFITS.

10[11f 1




HONOURABLE SIR,

The appellant submits his case as through this appeal is as

under:-
ON FACTS.

| I. That the appellant is permanent and law abiding citizen of Pakistan and hails .

from a respectable and noble family of Peshawar.

2. That the appellant was appdinted as junior clerk BPS-5 and joined his
services/duty in 1988 in the respondent department and since his

appointment remained posted in various sections of the respondents and

worked with zealousness and honesty, hence, till date he has an extra

- ordinary unblemished record of service in his credit.

3. That the appellant being junior clerk was working to ASP Police Station Gul
. Bahar Peshawar and was assigned the duties of Stenograprher which he also

performed to the satisfaction of his superiors.

4. That an FIR No. 04 dated 07-06-2008 under section 420/468/471/477-
‘A/PPC was lodged against the appellant at the behest of the then DSP on

personal grudge have/had with appellant and thus the appeliant was

compelled to face the criminal trial. ' ' {

5. That since the appellant had been intrusted such a large numbér of

allegations which were dubious in toto, thus,.he left with no option but to

-attend court of law and obey orders respectively.

6. That when the appellant was busy in attending courts proceedings the
respondents instead of taking notice on part of the concerned departmental
hierarchy, took a surprising step and initiated departmental enquiry\against
the appellant only and left the other responsible officials performing duties

in the relevant branch, hence, departmental enquiry committee consisted of

| ~respondent No. 6 was constituted under the Efficiency & Discipline Rules
© 2011, |




7. That the enquiry committee did not enquire the matter officially but took

reliance on the inquiry initiated by Anti Corruption department at the behest

of rival DSP and thus the appellant was held guilty.

8. That appellant was not afforded opportunity to submit his respective reply

both to the charge sheet and the statement of allegations to the respondent
No. 6 wherein he could categorically state each and every fact of the
occurrence and failure of responsibility on part of the concerned authorities

and documentary proof already available at their official record.

9. That the respondent enquiry committee did not appreciate the documentary

official record and facts of the case and without affording him an

- - opportunity of being heard in person thus held him responsible. It is

pertinent to mention here that neither of the enquiry member visited or gone
through the record but recommended punishment while sitting as judge of

their own cause.

10. That the respondent No.3 upon receiving the recommendations served him

with a show cause notice wherein the appellant was called upon to reply to

the same allegations. (Copy of the show cause notice is annexure-A)

11. That the appellant submitted a proper reply to the respondent No.3 and all
the meterial documents were again made attached to clarify the entire

factual position and responsibility.(Copy of the reply to show cause is

annexure-B)

12. That the respondent No.3 instead of taking deeper appreciation of facts and
circumsfances of the case, and also to afford him a personal hearing of being
heard in person, turn down the reply of the appellant and imposed major
penalty and DISMISSED  him from service. (- Copy of the order is

annexure-C)

13.That the appellant presented a departmental representation / appeal to the
respondent No.2 but the same was also kept filed and not responded uptill
now and the decision of the respondent No.3 remained maintained/upheld.

(copy of the appeal and order is annexure-J and B

14.That feeling aggrieved by the order of the respondents, the appellanf finds

no other adequate remedy but seek indulgence of this Hon’ble Tribunal,
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%" GROUNDS.

A. Because the appellant had/has the right to be heard in person by the

Respondents who acted as judge of their own cause and the appellant was

held responsible for the corruption in the traffic license branch.

B. That the appellant was intentionally made escape goat under a sacrifice to
save the will wishers, even leaving behind all the legal as well as mandatory

provisions of law and also beyond the powers vested in them.

C. Because the entire action taken by the respondents is the worst example of
high-handedness, misuse of Official position against the innocent

employees.

- D. Because the respondents did not applied proper procedure into the case of
the appellant as required under the services laws for conducting a h

departmental enquiry against a Government Servant.

E. Because the appeilant has not been held guilty in any independent official
inquiry which in fact was not conducted any where, hence, the entire action
of the respondent is self explanatory and proves malafide also on part of the
respondents, thus the petitioner cannot be deprived of his legal as well as | )

. constitutional right to be heard in person which record shall prove that he

has performed an unblemished service through out his service career.

F. Because it would be sufficient to prove from the record that the appellant
i was never assigned the duty of license clerk at any time, however, during {
' the days of occurrence appellant was on duty.at complaint cell of Central

- Police Office, hence, the appellant was charged with malafide.

G. Because it is also evident from the record and remarks put forward by the
respondent: No.3 in his inquiry which based on criminal case pending

against the appellant.

H. Because the enquiry committee till its final culmination could not observe
the fact that the appellant had not received any of the license or bribe money
and if so then those officials who came across with such allegations have -

not been touched - what to speak of the so called enquiry which infact was

conducted to save the actual culprits.




Because the appellant being a Public servant expected to be treated under
the norms of justice. However, the respondent under a hurry manner issued
a show cause to the appellant, without conducting an independent Enquiry

as required under the law and also natural justice.

. Because the respondent 6 also conducted a so-called enquiry, when the

appellant was in police lines, What to speak of the enquiry which was held
at the respective offices of the respondents instead of the place of occurance
where the enquiry had to be conducted under the law because there waé an
FIR but they wanted to save themselves by using the appellant’s

unblamished career as their safety sheild.

. Because the respondents while sitting as judge of their own cause did not

bather to accept that it was their duty to check and observe the official

record but they decided to exercise their official powers against appellant

and thus over ride the law and the principles of natural justice.

. Because the entire proceedings have created a mysterious situation to the

recommendations of the respondents when they intentionally and malafidely

recommended the appellant for major punishment.

. Because the proceedings of the so called enquiry committee and the record

of the respondents would reveal that the appellant was never remained as
record keeper of the license branch and this fact was already in the
knoWledge of respondents but instead of accepting the responsibility and

failure on their part, the respondent held the appellant as guilty.

. Because the respondent did not bother to pay a single v'is,it to the site of

occurance, however, appellant approached Respondent No.5 for a visit at his
office to disclose the real facts and circumstances of the case but the ice
could not be melted because the respondents have already decided to put the

justice aside, thus refused to allow the appellant.

. Because the appellant was condemned un-heard through out the

proceedings, what to speak of the allegations which were biased, malafide

and fabricated, however, the so called inquiry committee could not place

any meterial to prove misconduct.




- ATTESTER it

A

P. Because the appellant was declared and held responsible under allegations

of misconduct while the entire record of the appellant would be found clear
as crystal and speaks about the unblemished and efficient official duty

record..

. Because the show cause served upon the appellant asserting that why he

should not be removed from service was a clear proof of malafide on part of
the respondents, since, it is evident from the record that all those duties
which should be performed by the appellant had been done efficiently but
even then the respondent put blame on the appellant, hence, held him guilty

under a style of court of marshal.

. Because the appellant in his reply to the show cause notice precisely

disclosed the material facts and certain irregularities committed by the
concerned department as well as their responsibility towards the said

Corruption, but all in vain.

. Because the respondents malafidely punished the appellant just to save their

own skin while intentionally and without lawful authority left behind all the
rules and regulation and rights of ‘a service man, hence, also filed the

departmental representation with a slip shod.

It is, therefore, humbly prayed that on acceptance of this appeal the
order dated 25-5-2015 issued by the respondents méy kindly be set aside
and the appellant be reinstated in his previous position with all back benefits

etc OR in the alternative may very kindly be compulsorily retired from

service,

Any other relief to which the appellant is alsg deemed entitled
also be granted. ' \I\MA_}’& '

Muhamniad Shafi

Advooate Peshawar

I, Muhammad Shafi S/0 Muhammad Yousuf R/O village Dala Zaak

sh J Peshawar do hereby solemnly affirm and declare on oath that the contents of

this appeal are true and correct to best of my knowledge and belief.

\WVos

DEPONENT
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BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR

Service appeal No. .............. /2015.

Muhammad Shafi ............. ST P APPELLANT
VERSUS
Government of KPK Etc.................... RESPONDENTS.

NAME AND ADDRESSES OF THE PARTIES.

APPELLANT
Muhammad Shafi S/o Muhammad Yousuf
R/O village Dala Zaak Peshawar.

RESPONDENTS

The Government of KPK through Its Inspector General of Police
Peshawar.

The Inspect(;r General of Police KPK, Peshawar. -

The Assistant Inspector General of Police KPK, Peshawar.
The Capital City Police Ofﬁcer- Peshawar.

The Senior querintendent of Police (Traffic) Peshawar.
The Deputy Superintendent of Police (H.Qrs) Peshawar.

Nt

' Appellant

(Malik Hussain Awan)
Advocate Psshawar

L , _



CHARGE SHEET

I, Khalid Masood A;ddl: IGP/Headquarters Khyber Pakhtunkhwa
Peshawar, as com;ﬂelenl autﬁority, hereby éharge you Mr. Muhammad Shafi Junior
Clerk of CCP Peshawar as follows:- |
\ You while posted as sieno to ASP/Gul Bahar absented yourself from your

lawful duty w. é f5.11.2012 til date without leave/permission as intimated by CCPO
Peshawar vide his letter No. 19541/EC-1I dated: 22.11.2012.
2. By reasons of the above, you appear to be guilty of mlsconduct under I\PI\_
Civil servants (efficiency and Dlsc1plme rules 2011, and have rendered yourself liable

to all or any of the penalties specified in the rules ibid.

3. You are, therefore, required to submit your written defence within seven days

of the receipt of this cliarge sheet to the Enquiry Committee/Enquiry Officer as the

case may be.

4. Your written defence, if any, should reach the Enquiry OfﬁcerfEnquify-

committee within the specified period, failing which it shall be presumed that you

have no defence to put in and in that case exparte action shall follow against you.

5. Intimate whether you desire to be heard in person.

6. A statement of allegations is enclosed.

(For Provincial Police) Officer
Khyber Pakh‘cun/kl wa
Peshawar. é
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DISCIPLINARY ACTION

b

I,. Khalid Masood Addl: IGP/Headquarters Khyber Pakhtunkhwa,

Peshawar as completent authority, is of the opinion that you, Mr. Muhammad Shafi

; | Junior Clerk of CCP Peshawar have rendered yourself liable to be proceeded against
» /, as you have committed the following ‘acts/omission within the meaning of Khyber

Pakhtunkhwa Civil Servant Efficiency and Discipline Rules 2011.

'STATEMENT OF ALLEGATION
He while posted as steno to ASP/Gul Bahar absented himself from his lawful |

duty w.e.f 5.11.2012 til date without leave/permission as intimated by CCPO -
_ ettt
Peshawar vide his letter No. 19541/EC-II, dated 22.11.2012.

|
l ‘ . .
| 2. For the purpose of scrutinizing the conduct of the said accused with reference

| ~ to the above allegations, an enquiry committee consisting of the following is

| constituted under Civil Servant Efficiency and Discipline Rules 2011.

il.

i

3. The enquiry committee shall, in accordance with the provisions of the
Ordinance, provide reasonable opportunity of hearing to the accused, record its
findings and make within 25 days of the receipt of this order, recommendationsasto . - !

-punishment or the appropriate action against the accused.

{
3 | 4. The accused and a well conversant representative of departmental shall join the -
;
;

proceedings on the date, time and place fixed by the enquir
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FINDING REPORTIN DEPARTMIEINTAL ENQUIRY AGAINST
JUNIOR CLERK MUHAMMAD SHAFL.

Please refer to your of_ﬁce endst: No.10608/EC-II, dalca 03-10-2013 on the
subject cited above (enclosed in 01'igina‘i for ready rcfcrencé).

As per the directive of I-ﬁgh ups, the matter has been enquired by the
undersigned: - s
: The accused Junior Clerk \‘vho is also facing wial in case FIR No.4, dated
07.06.2008 u/s 420/468/471/477 PPC, rcad with section 3(2)/PC act, Police Station ACE
Peshawar. He was convicted on 05.1‘ 1.2012 and sent to Central Jail Peshawar on the same day.

His convictions are as under: -

1. U/S 420 PPC 5 ycars RI with a [inc of I{S.B0,000/- and default to
undergo SI for 6 months. :

2. U/S 468 PPC 5 years Rl with a fine of Rs.30,000/- and default to

undergo SI for 6 months.

[¥57

US/ 471PPC 5 years RI with a fine of Rs.30.000/- and default to
undergo Sl for 6 months.

4, US/ 477/A. PPC 5 years Rl with a fine of Rs.30,000/- and default to
undergo SI for 6 month.

n

US/ 5(2)PC. Actl. 5 years RI with a fine of Rs.30,000/- and default to
undergo St for 6 months. ’ -

All the senténces shall run concurrently and benefit of S.382-B CrPC, if

applicable, is extended to the accused.

Thereafter, he filed an appeal before Peshawar High Court Peshawar
against the impugned judgment. The High Court partially accepted his appeal and ordered as
under: - S

“JFor the reasons to be recorded later on, both the appeals are partially
allowed and while maintaining the conviction of the appellants under scction 420/468/471/
477-A PPC and under scction 3(2) ofq'Prcvcntion of Corruption Act, their sentences of five
years are reduced to two years RI under each section of law and the {ine imposed upon them
shall remain intact. Since the appellants are government servants and-being the first offenders

and sole bread carner for their families, | deem it appropriate to place on probation instead

R AR T A s =




v @
keeping them in Jail physically. They are, therefore, ordered 10 be released on probation under

/ the provision of section 5 of the probation of offcndcrs ordinance, 1960 pl'ox;ided each of them
to furnish bail bond in the sum of RS.I,O0,000/- (rupees one lac) with two sureties each in the
like axﬁoum to the satisfaclion‘ of the concerned probation officer, with terms and conditions
mentioned in the said section of law”. Their release on probation is also subject 1o deposit the

fine imposed upon them by the fearned trial Court.

Soon afler his release from jail on 21-12-2012, he reported for duty at l/

CCP Peshawar on 24-12-2012. His arrival report at CCP Peshawar is also enclosed as:-

‘ ‘According to the above mentioned judgment passed on by

Honorable Justice Shah Jehan Khan his conviction u/s 420/468/471/477-A PPC and 3(2)

of prévcnliou of corruption act, their sentences of five year are reduced to two year R.L
under each section of law and find imposed upon them shall remain intact, and as the

appellant is government servant, therefore, he is placed on probation instead of keeping

him Jail physically. ’ ~—

He further stated that he will file an appeal against the judgment of
Peshawar High Court at Supreme Court of Pakistan and waiting for the detail judgment of

Court. On 8.04.2013, he produced a copy of his appeal, which is enclosed for ready reference.

The accused J/C Muliammad Shafi was again directed 1o resubmit his
statement and also mentioned the date of his trial in the Supreme Court of Pakistan. On
30.01.2015, he produced a certificate from Muhammad Ajmal Khan Advocate on record / ASC
Supreme Court of Pakistan, wherein it has been stated that he has filed a review petition at
Supreme Court of Pakistan at Branch Registry Peshawar against the Judgment dated
18.06.2013 of the Hon’ble court, and the same will be fixed on its own turn at Peshawar, so to
this cffect certificate is issued. Furthermore, he also produced a Final Release Certificate
issued by‘ProbaLion Officer-II District Courts Pcshawar, wherein it has been stated that the
probationer period of Muhammad Shafi has been cémplelcd on 13.12.2014 (both are enclosed

for ready references). No directives have been received from the Court to stop the cnquiry

against the accused J/C.




In such like situation and foregoing circumstances as no directive have

been received from the court for stopping the'E.O. for taking action against the J/C, it is found

that he has been consxicrcd as conwctcd at this stage, it is, therefore, Iccommendcd that

suitable legal action may plcase be takcn against the accused JIC after obtammﬂ the opinion of

Legal Brach.
(All the relevant pzllpcrs‘are enclosed).
SMAN GHANI)
: Dy: Superintendent of Police -
- ~ ’ HQrs: CCP/Peshawar.
no, 49 O /S. . : _ o
Dated 05.02.2015.

Encli( . )Papers.

, «.
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OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA
CENTRAL POLICE OFFICE

i PESHAWAR
- { Ph: 091-9210545 Fax: 091-9210927

Notg,j'?q /E-V, Dated Peshawar the 727@ - L/ /2015

FINAL SHOW CAUSE NOTICE.

1. WHEREAS, you Junior Clerk Mohammad Shafi, while posted as Steno to ASP, Gul
Bahar Peshawar absented:yourself from your lawful duties with effect from

1 05.11.2012_to 23.12.2012  without any kind of leave or permission as intimated by

Z Capital City Plice Officer, Peshawar vide his office Letter No 19541/EC-il Dated
22.11.2012. Furthermore, ASP, Gul Bahar quoted from News Paper the Daily “AAJ”
Dated 11.1Mhad been punished for 05 years in each section which
become 25 years with one lac and fifty thousand ru‘pees as penalty by the Court of
-Anti Corruption Judge and also cenfined to Jait as you had been charged in a Case
vide FIR No 04 Dated 07.06.2008 under section 420/468/471/477 PPC read with
section (5 (2) PC Act, PS ACE, Peshawar. Later on, you filed an appeat in the

| Honorable Peshawar High Court Peshawar against the impugned judgment of Anti
E : Corruption Judge Peshavsar. Your appeal was accepted partially while maintaining the
conviction the under section of A42'O/4'68/471 /477 PPC read with section (5 (2) PC Act,

| your sentence of {mpﬁsénment of fi\'é years was reduced to two years R.| under each
section of law and fine imposed upon you was remained intact. However, being a
Govt: Servant and first offendcrs and sole bread earner for the family, you were
placed on probation instead keeping in Jail physically under the provision of Section

05 of the Probation of Offenders Ordinance, 1960 with the provision of bail bond in

the sum of Rs: - 1, 00, C0/- with two sureties to the satisfaction of the concerned
Probation Officer with proper’ terms and conditions. Simitarly, you were released

from Jail on 14.12.201%Z. You had corhmittedgross misconduct as defined in Govt.
servants (Efficiency and Discipline Rules 2011), resultantly you were  issued

Charge Sheet with Statement of Allegations.

2 WHEREAS, the Enquiry Officer has finalized the Enquiry proceedings, giving you full
opportunities of defence i.e. Personal Hearing as well as cross examination of the
witnesses and the statement of all PWs were recorded in your presence, besides
audience to relevant record. Consequent upon the completion of Enquiry Proceedings,
the Enquiry Officer held "—/ou guilty of the Charge leveled against you as per Charge
Sheet. Furthermore, as per the concluding para of Enquiry Officer with the contents
that no dirécﬁve was received from the Court for stopping the Enquiry Officer for

taking action against you Junior Clerk as it was found that you were considered as

convicted at this stage, hence you were recommended for taking suitable legal action
by the Enquiry Officer after obtaining the opinion of Legal Branch.




OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA
CENTRAL POLICE OFFICE

PESHAWAR
Ph: 091-9210545 Fax: 091-9210927

3. AND WHEREAS, on going through the Findings and recommendation of Enquwy

Officer, the material placed on record and other connected papers including your
defence before the said Enguiry Officer; | am satisfied that you have committed the
misconduct and are guilty of the charges leveled against you as per statement of
allegations conveyed the detail of ailegations conveyed to you which stand proved and
render you liable to be awarded punishment under the said rules.

NOW THEREFORE, |, SYED FIDA HASSAN SHAH, PSP, Asstt: Inspector General of
Police, Estt: Khyber Pakhtunkhwa, Peshawar as Competent Authority have tentatively
decided to impose upon you, any one or more penaltiés inctuding the penalty of
“dismissal from Service” under Section 4 of Govt. servants (Efficiency and
Discipline Rules 1974/(amended in 2011).

. You are therefore, required to Show Cause within seven days of the receipt of this

Notice, as to why the aforesaid penalty should not be imposed upon you, failing which
it shall be presumed that you have no defence to offer and an exparte action shall be
taken against you. Meanwhile also intimate whether you desire to be heard in person
or otherwise.

(SYED FIDA HASSAN SHAR)PSP
Assistant Inspector General of Police, Estt:
Khyber Pakhutnkhwa,

Peshawar. L~

R BN
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Kindly refer to the final show cause notice issued from the office
of AlG/Establishment to me vide No. 2594/E-V dated 22.04.2015

R/Sir,

“In this regard my detail reply is as under:-

| was facing trail in a case FIR No. 4 dated 07.06.2008 u/s
420/468/471/477 A PPC read with section 5(2) PC ACT, Police
Station ACE Peshawar. As the case was fixed for hearing on
05.11.2012 before the learned special Judge, Anti Corruption
Peshawar, on 05.11.2012 after obtainihg proper permission

~ from Competent Authority, | duly attended the Court. Unluckily,

after arguments by the Counsél, } was convicted and sent to
Central Jail Peshawar.

~ J—

Later on, | filed an Appeal in Peshawar High Court Peshawar
against the impugned Judgment of the Court of Anti Corruption.

~ The Honorable Peshawar High Court Peshawar, partially
accepted my appeal and ordered of my releasing from the
Priscn on probation for a peribd of two years vide judgment
dated 14.12.2012, now niy probation period has completed and
a certificate received from Probation Officer, Peshawar is
enclosed herewith.

Therefore, soon after my releasing from the Jail on 21.12.2012, |
have reported of my arrival for duty on 24.12.2012 accordingly.
Now my case is also subjudice in the August Supreme Court of
. < Pakistan. A Certificate to this effect of Ajmal Khan Advocate of
Supreme Court is submitted herewith for your kind perusal.

The absence from my duty with effect from 05.11.2012 to
23.12.2012 was not intentional rather because of Court Order
which 1 have obeyed.

It is therefore requested that | may kindly be exonerated from ,
the charges and my Enquiry may also kindly be filed, please.

9gbmlted 29.04.2015.

Yours Obediently

Muhammad Shafi J/Clerk
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OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA
CENTRAL POLICE OFFICE

PESHAWAR
. Ph: 091-9210545 Fax: 091-9210927

No 33’ oo BV, Dated Peshawar the Q@F —— 5’" /2015

ORDER - -

My this order will dispose of a Departmental Enquiry initiated against
dunior - Clerk Mohammad Shafi who committed the following, acts of omission/commission”
“that:- ;

2, White he was posted as Steno to ASP, Gul Bahar absented
himself from his lawful duty with effect from 05.11.2012 to
23.12.2012 without leave/permission as intimated by
Capital City Police Officer, Peshawar vide his office Letter
No 19541/EC-ll Dated 22.11.2012. As ASP, Gul Bahar
quoted froin the News Papers Daily AAJ Dated 11.11.2012
that the &bove named Junior Clerk was punished for 25 ‘
years imprisonment with a fine of Rs:- 1,50,000/- by the
Court of honorable Judge of Anti Corruption, Peshawar.

3. After passing the said judgment by the relevant Court he was issued Charge
sheet with Statement of Allegations and Mr. Iftikhar Ud Din, DSP, HQrs: of Capital City Police
Tfficer was nominated as Enquiry Officer to probe into the matter.

4. The enquiry officer completed the Subject Enquiry and submitted his finding
with the fo{lowmg contents that:-

On 03.01.2013, the accused official appeared before him and produced a
written report wherein he has stated that he was facing a Trial in as case Vide FIR NO 04
Pated 07.06.2008 under sectiond420/468/471/477 PPC read with Section 5 (2) PC Act, Police
“tation, Anti Corruption Estt:, Peshawar. He case was fixed for hearing on 05.11.2012 before
rhe learned Special Judge, AC E, Peshawar. Unlucky, due to weak arguments by his Council,
he was convicted and sent to entral Prison, Peshawar due to his involvement in the following
g nmmal cases. :

1. Under Section, 420 PPC, 05 years Rl with a fine of
Rs:-30,000/- and "default to undergo SI for 06
months.

ii. Under $ection, 468 PPC 05 years Rl with a fine of
Rs: - 30,000/- and default to undergo Si for 06 -
month.

iii. Under Section 471 PPC, 05 years R! with a fine of
Rs: - 30,000/- and default to undergo Si for 06
months.

iv. Under Section 477/A, PPC 05 years Rl with a fine of
Rs: - 30,000/- and default to undergo SI for 06
months.

v. Under Section 5(2) PC, Act, 05 years with a fine of
Rs: - 30,000/- and default to undergo SI for 06
months.

3. All the sentences shall run concurrently and benefit of $.382-B CrPC 1f
ag,phcable is extended to the accused. Thereafter, he filed an appeal before the Peshawar

. High Court against the impugned Judgment. The Honorable High Court partially accepted ins
; appeal gnd ordered as under:-

Ay
J't:'-:i k&w d:\impoitai t backup\new systern-g-iii\; iry wrder of assi taj muh l.doc
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OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA _ . !
CENTRAL POLICE OFFICE '
PESHAWAR

Phone No. 991-9210545 Fax 091 -9210927

|
;
|
!
F

No 33 { ,_.[ 4 /E-V Dated Peshawar the 9"2 7—-—"—" f /2015

Copy of above is forwarded for lnformatlon and necessary action to
the:- .

1). Capital. City Police Officer, Peshawar with reference to his offi?:e Letter No
- 19541/E-V Dated 22.11,2012. : : :

2). Senior Superintendent of Police, Trafﬁc‘,'Peshawar.

3). Deputy Supdt of Pohce, HQrs: Capltal City Police Offlce, Peshawar

4). Reglstrar CPO, Peshawar.

5).. Office Supdt: Secret CPO, Peshawar.
6).| In-Charge Central Registrv Cell CPO Peshawar.
‘ 7).. Office S:updt: Carrier Planning Branch CPO Peshawar ~

d:\importan t backup\new system-e-il\enquiry order of assistant taj muhammad.doc
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OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA

CENTRAL POLICE OFFICE

- PESHAWAR
Ph: 091:9210545 Fax: 091-9210927

“For the reasons to be recorded later on, his appeal was allowed and while

- maintaining the conviction of the appellant’s under section 420/468/471/477-A PPC and |
mﬁ%mmﬁmmmAwhﬁémmgyears“ﬁe‘Tre uceda\

r t%-twe—year&RLundeF—each_Sectlonu-of-Law=and-’the=F1ne=-1mposed‘upoﬁ‘hzm shall remain
i intact. Since the appellant is a Government Servant and being the first offender and sole
- bread earner for his family, | deem it appropriate to place on probation instead keeping him
! in Jail physically. He is therefore, ordered to be released on probation under the provision of
: Section 5 of the probation o f offender Ordinance, 1960 provided to furnish a bail bond in the
|sum of Rs: - 1, 00,000/- (One lac only) with two sureties in the like amount to the
- | satisfaction of the concerned Probation Officer, with term and conditions mentioned in the
said Section of Law. His release on probation is also subject to deposit the fine imposed upon
him by the Learned trail Court. Therefore, he was released from Prison on 21.12.2012, and
duly reported for duty at Capital City Police Office, Peshawar. He also further stated that he -
has filed an appeal against the impugned judgment of Peshawar High Peshawar and on
08.04.2013 also produced a copy of his appeal for ready reference before the Enquiry
Officer.

6. In view of above mentioned circumstances, the Enquiry Officer Mr.
Iftikhar Ud Din, DSP, HQrs: Peshawar has submitted in his fmdmgs that the Enquiry in hand
may please be kept pending till the decision of appeal lying in the august Supreme Court of
Pakistan after seeking the Opinion of Legal Branch.

7. ) On perusal of Findings of the Enquiry, the Competent Authority recorded
his kind remarks with the contents that “No, initiate Departmental Proceedings since, tne

. Relevant Court has not_stopped the Department Proceedings against him”. i
§8 Therefore, in the light of | remarks of the Competent Authority the
- Departmental Proceedings was still kept to continue against him to finalize the matter once
. for all. The Enquiry Officer completed the Enquiry Proceedings against the said official and
reached to the conclusion that Junior Clerk has been found convicted in the above
mentloned Criminal Cases and he was recommended for suitable legal actwn/pumshment
| against him.

09. To fulfill the all codal formalities, he was issued Final Show Cause Notice
with an opportunity for appearance for personal hearing and to produce his defence in his
case before the undersigned. In response to the same, he submitted his reply but even then,
he could not produce anythmo in his defense nor satisfy the undersigned which shows that he
was intentionally involved in the Criminal case due to which he was convicted by the
relevant Court on his omission.

10. Thus, on going through the findings/recommendation of the Enquiry Officer
and the material on record and in the above mentioned Criminal Case and after conviction by
the relevant Court, 1, SYED FIDA HASSAN SHAH, PSP Assistant Inspector of Police,
Establishment, Khyber Pakhtunkhwa, Peshawar as competent authority hereby pass the
“order_of his d1smissal with immediate effect under the Khyber Pakhtunkhwa, Efﬁmency
and Disciplinary Rules, 2011.

ORDER AMNOUNCED
(SYED FIDA HASSAN SHAH)
AlG/Estt:

For Inspector General of Police,
Khyber Pakhtunkhwa
Peshawar

q&w v d:\importart backup\new system-e-iii\enquiry or.ler of assistant taj muhammad.doc
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To, -
| The Inspector General of Police,
Khyber Pakhtunkhwa Peshawar.
Subject-  Appeal for reinstatement in service,
Sir,

Respectfully | beg to say that | have been dismissed from service vide
AIG/ Establishment Order No.3360/E-V, dated 29-05-2015, as | was facing a

- departmental enquiry regarding my absence from duty. The absence was not intentional

but rather court decision because | was convicted by trail court in a criminal case.

* On appeal to Peshawar High Court Peshawar, | was released from Jail
and placed on probation for a period of Two Years under the provision of section 5 of
the probation of offenders Ordinance 1960, on completion of the said period a certificate

to this effect has been given by the probation officer Peshawar, however a Review

" petition is also under process in Supreme Court of Pakistan All the relevant papers are

attached for your kind perusal please.

~ ltis therefore requested that | may kindly be re instated in service and
obliged.

Dated 24-06-2016"

Yours Obediently

Muhammad Shafi
Ex-Junior Clerk

S/0 Muhammad Yousaf
Village & P.O Dalazak
Tehsil & District Peshawar.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKH-W_A PESHAWAR.

Service Appeal N01256/2015.
Muhammad Shafi Ex- Junior Clerk Police Line Peshawar........ooovovvv.in. Appellant.
VERSUS.

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
Assistant Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
Capital City Police Officer, Peshawar,

Senior St:lperintendent of Police, Traffic, Peshawar.

LA

Depljty Superintendent of Police, HQrs, Peshawar............ eennes Respondents,

Reply on behalf of Respondents No. 1,2, 3,4 & 5.
Respectfully shewth:.

PRELIMINARY OBJECTIONS.

That the appeal is badly time barred.

N

That the appeal is bad for mis-joinder of unnecessary and -non-joinder of
necessary parties. o

That the ap.pellant' has not come to this Hon’able Tribunal with clean hands.
That the appellént has no cause of action.

That the appellant is estopped by his own conduct to file the instant appeal. -
That the appellant Hés concealed the material facts from Honorable Tribunal.

N o ouv AW

That this Hon’able Tribunal has no jurisdiction to entertain the appeal.
Facts:-

v

(1) Para No. 1 is not related. Hence needs no comments.

(2) Para No.2 pertains to record. Hence needs no comments.

(3) Para No.3 pertains to record. Hence needs no comments.

(4) Para No.4 is incorrect. In fact the appellant got involved wilfully in a
criminal case vide FIR No.04 dated 07.06.2008 u/s 420/468/471/477/PPC
read witH section 5(2) PC Act, police station, Anti-corruption Estt:
Peshawar.

Para No.5 is incorrect. Para already explained above. _
Para No.6 is incorrect. The appellant absented himself from his lawful
duty w.e.f 05.11.2012 to 23.12.2012 without taking leave/permission. He
was punished for 25 years imprisonment and with fine of RS/1,50,000 by
the court of Honorable Judge of Anti-Corruption , Peshawar in the case -
vide FIR No.04 dated 07.06.2008 u/s 420/468/471/477 PPC read with
section 5(2) PC Act, police station, Anti-corruption Estt: Peshawar. In tAh'is
regard he was proceeded departmentally.

Para No.7 is totally incorrect and denied. Proper enquiry was conducted
by DSP HQrs Peshawar. )




(8) Para No.8 is incorrect. He was awarded full opportumty of defense. All
‘codal formalities were fulfilled. ‘ '
(9) ParaNo.9is mcorrect As above.
(10) Para No.10 is correct to the extent that upon the flndlngs of the E.Q, he
was issued final show cause notice.
(11) Para No.11is correct to the extent that he submitted his reply but the
same was found unsatisfactory. ‘
(12) nPara No.12 is incorrect. In fact after fulfilling all codal formalities , as the
charges leveled against him were stand proved , hence he was awarded
~ major punishment of dismissal from service vide No.3360/E-V dated
29.05.2015. _
(13) Para No.13 is correct to the extent that he submitted an appeal but was
rejected/filed after due consideration was rejected/filed.
(14) That appeél of the appellant being devoid of merits may kindly be
dismissed.
GROUNDS:-
(A) Incorrect. The allegations leveled against him were stand proved.
(B) ' Incorrect. No malafide intention is mvolved on the part of replying.
respondents.
(C) Incorrect. The appellant was treated as per law and rules.
(D) Incorrect. In fact proper e_nq_uiry was conducted against him.
(E)  Incorrect. The appellant was proved guilty of allegations leveled against
~ him , after fulfilling all codal formalities. _ |
(F)  Incorrect. No malafide intention is involved. The charges leveled against
him weré stand proved.
(G) Para is correct to the extent that inquiry was kept pending till final
disposal of the criminal case. - ‘
(H) Incorrect. The charges leveled against him were stand proved.
(I) Incorrect. Proper enquiry was conducted against him. |
(3)  Incorrect. The appellant proceeded departmentally on allegation of wilfull
absence and his involvement in a criminal case vide FIR No.04 dated
07.06.2008 u/s 420/468/471/477 PPC read with Section 5(2) PC Act,
police station , ACE Peshawar , which were stand proved against him.
(K) Incofrect. Para already explained above in detail.
(L)  Incorrect. No malafide intention is involved on the part of replying
respondents. - |
(M) Incorrect. Para aiready explained in detail in proceeding Para’s.
(N) . Incorrect. All codal formalities were fulfilled.
(O) Incorrect. The appéllant was called and heard in person in OR but he
. failed to defend himself. '
(P)  Incorrect. The appellant was found guilty of allegations leveled against

him.




R Q) Incorrect. As above.
(R) - Incorrect. Para already explained in detail..
(S) Incorrect. As above.

Y LI

It is therefore most humbly prayed that in light of above facts,
submis,sio_ns_ﬂthe appeal of the appeliant being devoid of merits, legal footing may
_be dismissed.

. /ﬁ'
Provincial Police Officer,
Khyber Pakhtu wa, Peshawar.

-~

Assistant: Inspec\gwﬂ\l&eneral of Police'
Estt, Khyber Pakhtunkhwa, Peshawar:

o

i m;r, |

P¢shawar. S

" difdent of Police,
- Traffic, Peshawar.

Deputy Superintendent of Police;
HQrs, Peshawar.




| - BEFORE THE SERVICE TRIBUNAL_KHYB.ER PAkHTUNKHWA_PESHAWAR.

' ‘* SERVICE APPEAL No. 1256/2015

Muhammad Shafi Ex- Junior Clerk Police Line Peshawar-....... e Appeliant.

VERSUS.

Provincial Police Officer, Khyber PakhtunkhWa, Peshawar.

Assistant Inspector_Ger_\eral of Police, Khyber Pakhtuhkhwa, Peshawar.
Capital City Police Officer, Peshawar.

Sénio; -Supen‘ntendent of Police, Traffic, Peshawar.

N NI N

Deputy Superintendent of Police, HQrs,'Peshawar....................Respondents.

AFFIDAVIT o,

We respondents No. 1 2,3,485do hereby solemnly affirm and declare
that the contents of the written reply are true and correct to the best of our
knowledge and belief and nothing has concealed/kept. secret frorn this Honorabie_ B
Tribunal. '

- Provincial Poli}e”m’/
Khyber Pakhtunkhwa, Peshawar.

AN

b

Assistant: Inspecto eneral i
of Police
~ Estt, Khyber l:akhtunkhwa, Peshawar. |

of Police,

Traffic, Pes gwar.

P

Depufy Superintendent of Police,
HQrs, Peshawar. ,




" From: The Sté\ r Superintendent of Police,
' - Traffic, kgshawar.

To: - The Registrar, ‘ . BWre .
Khyber Pakhtunkhwa Service Tribunal, .g@w,»cﬂ‘?ﬁifﬁ
Judicial complex (old) Khyber Road, Slary o] .l
Peshawar. piy e Rl ) A

No. 275" /GC,-Dated Peshawar the /‘f/oL /2016.

Subject: - APPEAL NO. 1256 OF 2015 MR. MUHAMMAD SHAFI
- APPELLANT/PETITIONER VERSES GOVERNMENT OF KPK
~ . ETC RESPONDENT NO. 05.

"~ Memo:

" The subject appeal received from your office is returned herewith
in original with the re-marks that the appellant/petitioner is not serving in
thié.office, please. ' |
Encls: 21

M%_‘bfdkﬂ h 3-3 \\}1\ ‘6 -

-




BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR .

Service appeal No. .............. /2015.
Muhammad Shafi.................... PETITIONER
VERSUS
Government of KPK Etc.......... RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT -

HONOURABLE SIR,

The appellant submits his rejoinder through this appeal isfes under:-

R TR e
by

ON FACTS.

Para 1 of the appeal has already explained lawfully 'md honestly by the

appellant.

Para No. 2 of the appeal has not been denied b)w/"'theéres'pondent's( .'and thus

stood proved that the appellant was appointed as junior clerk BPS- 5 and

joined his services/duty in 1988 in the respondent department and since his
appointment remained posted in various sections- of-the’ responden—ts and
worked with zealousness and honesty, hence, till date he has an- extra

ordlnary unblemished record of service in hlS credit.

Para 3 of the appeal is also admitted by the respondents that the appelldnt

being junior clerk was working to ASP Police Station Gu Baha1 Pesh war

and was assigned the duties of Stenogr aphe1 whleh he also performed to lhe

satisfaction of his superiors.




BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR

Service appeal No. .............. /2015.

Muhammad Shafi................. .

VERSUS

Government of KPK Etc ....... .. RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT

HONOURABLE SIR,

The appellant submits his rejoinder through this appeal is fas urider:-

R

ON FACTS.

Para 1 of the appeal has already explained lawfully and honestly by the
appellant.

Para No. 2 of the appeal ‘has not been denied by the respondents and thus
stood proved that the appellant was appointed as JUHIO[‘ clerk BPS 5 and
joined his services/duty in 1988 in the respondent department and since his
appointment remained posted in various” sectioris-of- the " respondents and
worked with zealousness and honesty, hence, t1ll date he has an extra

ordinary unblemished record of service in his credit.

Para 3 of the appeal is also admitted by the respondents that the appellant
being junior clerk was working to ASP Police Station Gul Bahar Peshawar

and was assigned the duties of Stenographer Wthh he also performed to thc.

satrsfachon of his superiors.




Para 4 of the appeal has also been admitted by the respondents that an FIR
2 Y No. 04 dated 07-06-2008 under section 420/468/471/477 A/PPC was lodged
against the appellant at the behest of the then DSP on personal grudge
have/had with appellant and thus the appellant Was compelled to face the

criminal trial.

Para 5 of the comments is based on evasive demal and thus that of the para

of appeal is true and correct,

Para No. 6 of the comments is devoid of fact whereas the real factual
position has been explained that when the appellant was busy in attendlng
courts proceedlngs the respondents instead of takmg notrce on part of the
concerned departmental hierarchy, took a surprrsmg step and 1n1t1ated
departmental enquiry against the appellant on]y and left the other
responsible officials performing duties in the relevant branch, hence,
departmental enquiry committee consisted of respondent No 6 was

constituted under the Efficiency & Discipline Rules 201 1.

Para No.7 of the comments is agaln incorrect and thh out substance whlle
that of the para of main appeal is based on true facts that the enqulry
committee did not enquire the matter ofﬁcrally but took relrance on the
inquiry initiated by Anti Corruption department at the behest of rrval DSP
and thus the appellant was held guilty. |

Para No.8 to 14 of the comments would reveal that the respondents have
acted byond of their vested powers and on the basrs of personal grudge the
appellant was awarded such a harsh pumshment and it was for the- reason
that the appellant was made a escape goat to save the skm of actual cu]prlts

by turn down his reply and imposed major penalty and DISMISSED hun

..l.

from service.
GRO[JNDS' e ,_-;,,__. —-‘_,,_':, RS ; :~ - ',-~

The reply of the ‘respondents is totally based on malaﬁde and personal like and
dislike therefore the ground the appeal stood proved agalnst the respondents
because the appellant had/has the right to be.. heard m person by the
Respondents who acted as judge of their own cause and the appellant was held
responsible for the corruption in the traffic license branch and was 1ntent10nally

made escape goat under a sacrifice to save the will wrshers even. leavmg behrnd

all the legal as well as mandatory provisions of law and also beyond the powers
vested in them. o




P ¥

AFFIDAVIT

Moreover the action taken by the respondents is the,worst example of high~
handedness, misuse of Official position against the mnocent employees by
avoiding proper procedure as required under the serwces laws for conductmg a

departmental enquiry against a Government Servant

It 1s, therefore, humbly prayed that on acceptance of thls appeal the
order dated 25-5-2015 issued by the respondents may kmdly be.. set a81de
and the appellant be reinstated in his previous posmon with all back beneﬁts
etc OR in the alternative may very kindly be compulsonly retlred from
service. " |

Any other relief to which the appellant is also deemed entltled may

also be granted.
N‘/&' N
Muhammad Shafi
APPELLANT
Through B
40: . _

(ALLAUDDI, KHAN KHALIL)
Advocate Peshawar T o

I, Muhammad Shafi S/0 Muhammad Yousuf” R/O VIIlage Dala Zaak
Peshawar do hereby solemnly affirm and declare on oath that the contents of
this appeal are true and correct to best of my knowledge and behef

u‘\¢9
DEPONENT
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" DIRECTORATE OF RECLAMATION & 1’{;{.}8,4 TION, -

HOME AND TRIBAL AFFAIRS DEPARTMENT
KHYBER PAKHTUNKHWA, PES}M WAR

FINAL RELEASE CER TIFICA TE

it is-to certify that Mr. Muhammad Shafi  S/O Muhammad Yousaf” R/O Vzllage & Post
Office Dalazak District Peshawar was placed on probation by the court of Additional
Dmrzc: & Session Judge-I11 Peshawar on 14- 12-2012 for the perzod of Two years. He
remamed .under the supervision of Probation officer-1I District - Courts Peshawar He
_succevsfully completed his probanon period on.13-12-2014. Durzng his period of
probation, he remained peaceful and regularly attended my office. Now’ he zs a law

abiding citizen and as per section- 1] of the Pakistan Probatzon of Offender Ordmance .

o 1960 he zsj"t Jor any Governmemjob

OBATION OFFICER-I - |
DISTRICT COURTS
PESHAWAR
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THE PROBATION OF OFFENDERS ORDINANCE 1960
(XLV of 1960) -
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Repeal of sections 380 and 562 564 of the code

Provns:ons of this Ordinance to be.in addltion to and notin derogatlon of certaln laws .

o




"~ it for original hearing or on appeal or. in revision.

" offender to him, or taking bail for appea

—TEext . ]

THE PROBATION OF OFFENDERS ORDINANCE, 1960
(XLV of 1960)" '

[ November 1960}
An )
Ordinance’ .
to provide for the release on probation of offenders in certain cases. ®

Whereas it is expedient to provide for the release on ‘probation of offenders |n certam
cases and-for matters incidental thereto r

- Now, therefore, in pursuance of the Proclamatlon of the seventh day of October 1958,
and in exercise of all powers enabling him m that behalf, the President is. pleased to make and

promulgate the followmg Ordinance:—
1. Short title, extent and com nencement— (1) This Ordmance may be called the
Probation of Offenders Ordinance, 1860. .

(2) It extends to the whole of Pakistan. S K :'

3) it shall come into force g@n such date or dates as the Central Government may, by

notification in the official Gazette, appoint, and different dates may be appomted for dxfferent

areas. . .
2, . Definitions.— In this Ordinance, unless there is anythmg repugnant in, the squect or

‘ context —

- (a) “Code” means the Code of Crnmmal Procedure 18982
(b) "Court" means a court empowered to exercise powers under this Ordlnance '
(c)  “Officer-in-charge” means the head of the Probation Department, e
(d) ' probatlon officer” means a person appointed as such under sectlon 12
{e) “probation order” means an order made under section 5; :

(H “Probation Department’ means the department responssble for the admtnlstratlon of
this Ordinance; i

(9) all other words and exp-ressions used But not defined in this Ordlnance and aefmed
in the Code-shali have the same meaning as assigned to them in the Code

3. Courts empowered under the Ordinance.— (1) The following courts shall be the courts-
empowered to exercise powers under this Ordmance namely —

(a}) a High Court;

(b) a Court of Sessions;
3[(c) & (d) xxxxxxx]; B _
(d)  a Sub-Divisional Maglstrate e ‘ : L
(e)  aMagistrate of the 1st Class; and - ‘ I -
)] any other maglstrate especrally empowered in'this behalf

(2) . A Court may exercise powers under t‘hls Ordinance, whether the ca

b

se'co‘me's before

(3) Where any offender is convicted by a Magistrate not empowered to exerclse powers
under this Ordinance, and such Magistrate is of opinion that the powers confgrred by Section 4 or
section 5 should be exercised, he shall .record his opmion to that effect and submlt the
proceed:ngs to a Magistrate of the 1st Class or g Sub-Divisional Maglstrate forwardlng the .

rance beforg him, and such Magisirate may- thf.reupon

pass such sentence or make such order as he. mlght have passed or made |f the case had'

' The ordinance has been amended inits appllcatlon to the province of Easl Paklstan by East Pahstan Acz Vq !0 of ]964 S22

with effect from. 1" April, 1964. See Dacca 1964 PT: .P. 435. o )
*Actvof 1898, B
* Clause (C) & (D) vmitted by the probation of ot‘fcnders (Amdt ) Ordingnce 007 ' ’




.was made, that probation' order shall cease to have effect,

K
]
f

originally been heard by him, and, if he thinks further inguiry or additional evidence 6n any point to -

" be necessary, he may make such inquiry or take such evidence himself or direct such inquiry or

evidence to be made or taken.

" 4. Conditional discharges, etc.— 1) Where a court by which a person, not p?ovedto.have

been previously convicted, is convicted of an offence punishabie with imprisonment for not more
than two years is of opinion, having regard to:— - =~ . . #
(a) the age, character, antecedents or physical‘or‘ mental condition of th?e g}ffe‘nder, and
(b) the nature of the  offence or any- 'extenuatinvg- circumstances attending the’
commission of the offence, - - L _ L
that it is inexpedient to inflict punishrhent and that a probation order is not appropriate,
the court may, after recording its reasons in writing, make ‘an order discharging him after if
admonition., or, if the court thinks fit, it may likewise make an order discharging him subject to the
condition that he enters into .a bond, with or without sureties, for committing no offence and being
of good behaviour during such period not exceeding one year from the date of the order as may
be specified therein. : o , E
(2)  An order discharging a person subject to stich condition as aforesaid is he;eéfter in-
this Ordinance referred to as “an order for conditional discharge”, and the period specifigd in any
such order as “the period of conditional discharge”, ’ : -
. (3)  Before making an order for conditional discharge, the court shall explaip to the
offender in ordinary language that if he commits any. offence or does not_remain of good

"pehaviour during the period of conditional discharge he will be liable to be sentenceq_ for the

3,

original offence. . . ; .
(4)  Where a person conditionally discharged under this section is senténced for the

" offence in respect of which the order for conditional discharge was made, that order shall cease to

have effect. :
5. Power of court to make a probation order in certain cases.— (1) Wherea court by
which— ) ‘ RS
“(a)  any male pérsori is convicted of an offence not being an offence under jChap;er VI or
: Chapter Vit of the Pakistan Penal Code, or under sections 216A, 328, 382, 386,
387, 388, 389, 392, 393j 397, 398, 399, 401, 402, 455, or 458 of 1h‘5at%;Codé. or an

i

offence punishable with death or transportation for life, or L

(b) any female person is cornvicted of any offence other than an offence buﬁishaple with
death, is of opinion that, thaving regard to the circumstances including the nature of
the offence and the charficter of the offender, it is expedient to do sa, fthjé‘ coyit may,
for reasons to be recortled in writing, instead of sentencing the person at once,
make a probation order, that is to say, an order requiring him or ‘her-to be under the
supervision of a probation officer for such period, not being less thanione year or
more than three years, as may be specified in the order; : Ty :

;; .
Provided that the court shall not pass a probation order uniess.the offender enters into a

"bond, with or without sureties, to commit no offence and to keep the peace and be of good

behaviour during the period of the bopd and to appear and receive septence if call}éd,éupon to do
so during that period: - - ' G

Provided further that the court shall not pass a probation order under this .sec.t‘[pn‘unless it
is satisfied that the offender or one of his sureties, if any, has a fixed place of abode or a regular

occupation within the local limits of its jurisdiction and is likely to continue in sqch p!aée of abode

or such occupation, during the period 01_‘ the bond. . "

(2)  While making a probation order, the COLin may.aiso direct that the bond shafl contaih

_such conditions as in the opinion of the court may be necessary for securing supervisian of the

offender by the probation officer and alsc such additional conditions with respect tQ residence,
environment, abstention from intoxicants and any other mattar which the court may, having regard

" to the particular circumstances of the case, consider pecessary for prgventing a repé’}jtiqn of the
. same offence or a commission of other offences by the offender and for rehabilifating him as an

honest, industrious and law-abiding citizen. } . . : _
(3)  When an offender is sentenced for the offerice In respect of which a probﬁatioqprder

s 3l




“accordance with the provisions of section 386 and 387 of the Code.

" bond, with or without sureties.

6. Order for payment of costs and compensation.— (1) A court directing the ‘discharge_of
an offender under section 4 or making a probation order under section 5 may order the offender to
pay such compensation or damages for loss or injury caused to any person by the offence and.

'

such costs of the proceedings as the court thinks reasonable : .
" Provided that the amount of compensation, damages-and costs so awardgd‘shail in no

case exceed the amount of fine which the court might have imposed in respect of the offence.

(2) At the time of awarding compensation or damages in any subsequent Civil suit or

proceeding relating to the same offence, the court'hearing such suit or proceeding shall take into
account any sum paid or recovered as compensation, damages or costs under-sub-section (1).

(3)  The amount ordered to be paid under sub-section (1) may be recovered as fine in

7. Failure to observe conditions of the bond.— (1) If. the -court by which an offender is "
bound by a bond under section 5 has reason to believe that the offender has failed t0 observe any .
of the conditions of his bond, it may issue a.warrant for his arrest or may, if it thinks fit, issue
summons to the offender and his sureties, if any, requiring them to. appear before it at siich. time
as may be specified in the summons. Sy : o '

_ (2)  The court beforé which an offender is brought or appears under sub-se':’;:tion (1}' may
either. remand him to judicial custody until the case is heard or admit him {o bail.'wlth or without
sureties, to appear on the date of hearing. co A

(3) If the court, after hearing the case, is satisfied that the offender his failed to observe
any of the conditions of his bond, including any conditions which may have been ilrnlp'osed under

,sub-section (2) of section 5, it may forthwith—

(a) sentence him for the original offence, or . ‘
(b)  without prejudice to the continuance-in force of the bond, impose upon him 3 fine not
exceeding one thousand rupees:’ - . ’ N Lo L

Provided that the court imposing the fine 'shall take into account the':_‘am_ount' of

' compensation, damages or costs ordered to be paid under section 6.

{4) If a fine imposed under clause (b) of sub-section (3) is not pald within such period 3s .
the court may fix, the court may sentence the offender for the origin_al offence. AT

8. Powers of court in appeal and revision.— Where an appeal or application for reyision ls
made -against conviction of an offence for which an ‘order is made under section 4 ‘or. sgction §
discharging the offender absolutely or conditionally or placing him on probation the appeilate court
or the court sitting in revision may pags such order as it could have passed unger the Code, olf

may set aside or amend the order made under section 4 or section 5 and in lieu t[le{epf' pass
sentence authorized by law: ’ . . ST
Provided that the appeliate court or the court sitting In revision shall pot impose a greater
punishment than the punishment which might have been imposed by the court py .wh!ch the
offender was convicted. o S :
9. Provisions of the code to apply to sureties and bond.— The provisions;,of séctipris )
122, 406A, 514, 514A, 514B and 515 of the Code shall, so far as may be, apply in the case of

" sureties and bonds taken under this Ordinance. S u
-10. Variation of conditions of probatibn.—— (1) The court by which a probation arder is made

under section 5 may at any time, on the application of the person under p[obatlogj or of {he
probation officer or of its own motiony if it thinks it expedient to vary the band taken; under that -
section, summon the person under probation to appear before it, and, after giving him a
reasonable opportunity of showing cause why the band .should not be varigd, vary. the. band by
extending or reducing the duration thereof or by alter|ng any other of its terms a|1d'ct>pdiiions or
by inserting additional con‘ditions therein: A ) - S '
~ Provided that in no case shall the duration of the bond be’less than one year or more than
three years from the date of the original order. S o - .
" Provided further that where the bond is with sufety or sureties, no varjation shall be made
in the bond without the consent of the surety or sureties; and if the surety pr sureties do not

consent to the variation, the court shall require the person under prdpatioq to execu:'t_e_a a _fresh
1 .

R



(2) Any such_court as aforesaid may,"én the applicaiion of any person under probation

or of the probation officer- or of its own motion,. if satisfied that the -conduct of the person under
. probation has been satisfactory- as.to render it unnecessary to keep him under supervision, = -
-discharge the probation order and the bond. ' o

11; - Effects of discharge and probation.— 1) A conviction of an offence, for wh‘ich an order is
made under. section 4 or section 5 for ‘discharging the offender after the due admonition or
conditionally or placing him on probation, shall be deemed not to be a conviction for any purpose
other than the purposes of the proceedings in which- the_order is made and of-any subsaquent
proceedings which may be taken against the offender under the-provisions.of this Ordinance : . '

. Provided that where an offender, being not less than eighteen years of age at the 'gifne of -

" his conviction of an offence for which an order discharging him-conditionally or placing him on pro-

bation is made, is subsequently sentenced under this Ordinance for that offence, the. provisions of

. this sub-section shall cease to apply to the conviction.,

_ (2)  Without prejudice to the foregoing prbvisionsléf this 'section, the conviction ‘of an
offender who is discharged after due admonition or conditionally; or who is placed, on probation,

-shall in any event be disregarded for the purposes.of any law which imposes any disqualification
or disability upon convicted persons, or .authorizes or ‘requires the imposition-of any. such

disqualification or disability. ) )
(3 The foregoing provisions of this section shall.not affect— }
(@) any right of any such offender to. appeal against his conviction, or to rely thereon in
bar of any subsequent proceedings for the 'same offence (6) the revisiting or
restoration of any property in conseguence of the conviction of any such offender.

12.  Appointment of probation officers.—. (1) A probation officer referred to in é_probation

i

order may be any person appointed to be probation officer by the Officer-in-charge.- - | - -

@ A probation officer referred to in sub-section (1) shall be a person who shall _pdssess
such qualifications as may be prescribed by rules made in this behalf under this Ordinance.

(3) A probation officer, in the exercise of his duties under any probat@on order, shall be

. subject to the control of the Officer-in-charge.

13. Duties of a probation officer.— A probation officer shall, subject to the',_rule‘s made- '
under this Ordinance,— L , ' : ~ s
(a)  visit or receive visits from the offender at-such reasonable intervals as may be
specified in the probation order or, subject thereto, as the Officef-in-charge may

think fit; o . : . . . : o 'ﬂ

(b)  see that the offender observes the conditions of the bond executed u‘ndejrﬂs'ec_tﬁon 5,

(¢} reportto the Officer-in-charge as to the behaviour of the affender;

"(d)  Advise, assist and befriend the offender, and when necessary e‘ndeaﬂvquj‘_" to ﬂnd~h§mﬁ
suitable employment ; and < ' o

(é) perform any other duty|which may be prescribed by the rules rha'de:unqer this
Ordinance. : ER .

14. Power to make rules.— (1) [The “[Provincial Government] may, by notification in the

official Gazette, make rules for the purpose of carrying into effect the provisions o{ this Q{dinanqe.
@) In particular and withou prejudice to the generality of the foreg.oi_n.‘g pr_‘évisig'q, the

" Provincial Government, may make rules— :

(a) regulating the appointment, resignation and removal of probation _o':fﬁcers a{nd

prescribing the qualification of such officers | . "
(b) - prescribing and regulating the duties of p[’Oba_ﬁQﬂ officers; and .
(c)  regulating the remuneration payable tblplrobation officers. -
15. ‘ Delegation of powers to Provinc'ial Govérnment. Omiitqd by 'A.'O; 1964, Art., -2 ,aﬁ'd Sch. .
16. Repeal of sections 380 and 562-564 of the code.~ Sections 380, 562, 563 3nd 564 of
the Code are hereby repealed. o : LN

Tt

* Subs. by A.O, 1964 Art, 2 and éch. For "Central Government”
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17.. Provisions of this Ordinance to be.in addition to and not in derogation of certain’
.laws.— The provisions' of this' Ordinance shail be in addition to and not in derogation of the
Reformatory Schools Act, 1897, the Bengal-Children Act, 1922, the-Punjab Borstal‘Act, 1926, the
Bengal Borstal Schools Act, 1928, the *[Punjab Children"Act, 1983 (pb. Ord. XXII 6f 1983)] , and
~the$[Punjab Youthful Offenders Act, pb. Ord. XXII of 1983] and the Sindh Children Act, 1955.
. A ¥ _

R
4

f Words “Punjab Children Act 1952" substituted by probation of offendefs (anidz), Ordinance 2002,

$ Words comma and figures “Punjab Youthful Offenders Act, 1952” substituted by probation of offendey (amdt) érdinance. 2002." -
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR -
JUDICIAL DEPARTMENT !
!

Cr.A.No.521-P/2012.

T

"JUDGMENT

Date of hearing: 14.12. 2012
Appellants MM A,\M,ml %L\ant« wh A GV\L @qw M bl -ﬁg{m
Respondent ?;to_b W ML }WM’MQMM—M&@

SHAH JEHAN AKHUNDZADA, J.- Through this

single judgment I propose to dispose of the

instant Cr.A.521-P/2012 . as well as the

-

connectad Cr.A. 'No.522-P/2012 as both' these

are directed against one and the same Jjudgment

passed by the learned Special Judgc, Anti-
1
A : i
~orrunption, RPX, Peshawvar cated 1 012 :

whereby both the lappellants were'éonvic;ed and

sentencad as under

-J/S 420 PPC 5. years RI with a flne of
Rs. 30,000/~ 'and default tc urndergo S.I.
for 6 months; o S
2-U/S 468 PPC 5 years RI with a flne of

Iﬁﬁﬁa~ Rs.30,000/- and default to undergo S.T.
for 6 months; - . .

3-U/S 471 PPC 5 years RI with a fine of
Rs. 20, OOO/—. and defauvlt to undergo S. I
for o montns, ' :

4-u/s 477/A PPC for 5 years RI with a
fine of R§.30,000/- and -~ defablt <to

uridergo S.I. for 6 months;

[ WAL LA TeE Y
Peshaviaar Fligh COur'-.‘
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5-U/8 5(2) pC Act 5 years R.I. with a
fine of Rs.30,000/- and default to

2 T T Y AT

undergo S.T. Vfor 6 months. All these

4 ‘sentences  shall'! run concurrently and i
” benefit of Sectlon ~382-B cCr.p.C. if E
appllcable, is. thended to the accused _ “
i
2~ The essential facts of the i
' prosecutigﬁ cCase uaré that on .the written E{
‘ iy
; application of Abdul; Rauf DSP Traffic MLA, %i
iPeshawar . an inquiry under section 156(2) E?
Q' f,' : A;Cr.P.C. was conducted;by Muhammad Wali, add). ?
ﬁ, ';. :SHO (PW-17) and after completion of the same a 3
a | é'qcz::e u‘ndex: section 4112,0/‘168/4"'/1/477-.7& Cr.p.C ;1
{read with section . 5(2) Prevention ol ?f
%Corruption kct, was registered  againsc 3
‘*i fzgﬁuhammaé: Shafi andi Muhammad - Humayun,
SR @ppellants vide 7in No.04 dated 7.6.2008. ;ﬁ
e i : i,
- : 3~ After completion of investigation, ii
"iﬂ E o | éoﬁplete challan was"submitted before the fg
éenior Speciél Judge, Anti—corfuption, ;%
. o A
Peshawar. The learned Lrldl Court had formaliy §§
- Wcharged both the appellants on 19.9.2009 to 3;
1 which they pleaded not guilty and claJm trial. “g
| Ln order to prove its case, the prosec.tion

has examined as many as

BN EXTE TN B o l

(17) witnesses and

e after the conclusion -« of the Prosecution
-

evidence, Statements of the appellants under

section 342 Cr.P.C. were recorded wherain they

T e TR LSS s P Ey g,
) S .-
. —— P ———— - AT . A

PR,
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denied the allegations levelled against them

. . o .
by prosecution and professed ‘innocence. They

1

neither ‘produced defence, nor opted to be
.examined on oath in disproof of ‘the charges
levelled against them. Thereafter the learned

trial Court, after hearing the arguments of

]
1.

copnsel gor beth the - sides, convicted and
se;tenced_the appellantstvide judgment dated
5.11.2012, as stated above. Hence, the instant
appeal. 'Learned counsgl‘ for the. appellants
coétgnded that the impugned judgment and order

&

of; conviction is against law, facts and

I . . -
circumstances of the case; that the learned

trial Judge has not proberly appreciated the

i
R

.5 evidence and has not thoroughly gone to the
SN T | ; o :

R A

material placed on record; that the evidence

of . the witnesses regarding recoveries and
‘I .

other matters is 'contradicting each cther;
that the prosecution has miserably failed to

prove 1its case against the appellants through

]
{

~ cogent and conclbsive evidence but the learned

1

trial Court has erred in law while recording

the impugned
1

sustainable in the eye . of law; .
| : :

s

conviction which is not

that the

conclusion drawn by the learned. trial Court

?

are based on surmises and: conjectures, hence

e et 2 i iy — T
. - - o O 1

R AT A ————

R T R T T

win VLY

e et A

TN el e IMETRT DT

oo C ISR L AR

e gme e s
LR TTTIATL S

RPN CF WIS SRS

anz

e

e gty =y AL s PUAFE

- e p——— v T
© et e cam—m——




¢ .-

DR TR

DU N

he prayed for setting aside the impugned

conviction and acquittal of the appellants.

v
@

4- On the other  hand, learned counsel

agpearing'for the Stateadefended the impugned
judgment and order bf "the trial Court and
argued that the case -against the appellants
has beép prdvéd beycndl any shadow of -doubt
therefa;e, the learqed trial Courﬁ Qaé quite
ibstified to récord ftheir conviction; that
agspite lengthy cross' examination, nothing
fgvougable to the -appellants could bo
egtracted from the witnesses and thelr

V' '
statements for .consistent and un~shattered.

Hence, the trial Court has rightly convicted

o, dnd sentenced the appellents and their appeals

&

s
i

re liable to be dismisséd.
5;' I ‘have heard'-the arguments of the
learned ' counsel for both the sides and have
s?anned the record and évidenée on file with
their vgluable assistancg.

6- Abdul Rauf DPO, then DSP Traffic/MLE,

'Pgshawar (PW-3) during routine checking, took

into possession the driving license of one
H;ssain.Khan being doubfful and after getting
réport from record keeper regarding “change of
paéer” which resulted in thé disclosure of the
ctime through change of shéets in the fu}evant

AT E-S;!%\ j

CALAY
' s Boshuivas 1igh Court,

.....
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Co ek registers of MLA and upon his arrest Muhammad -
2 f: s ’ J ! ‘ '

N A Wali Khan, Addl. SHO (PW-17) conducted inquiry

AN

.- . . L maest T
(U SR PP 0r DR T Ny

under section 156(3) of Cr.P.C. during which

he received list of licenses o%;paper‘change
. i

C [ :

and driving licensés of different persons and

kg

taken into possession the relevant registers

| ' vide recovery memo. Ex.PW-1/7. He also taken

into possession the driving licenses issued on
o _ { :
bogus paper change. . The prosecution had also

|
i

examined Obald Ullah (PW-4) and Noor—ui-Qamar

(PW-5) who stated that they have obtained L
. ' ! ‘ '

icenses through one Manzoor Khan, (PW-6) an’

=2

employee of the Police Department . after |

providing him photographs and driving license H
. i - .

- foe, Manzoor Hhan, {PW~-6) stated  in Kis
L. . T
K AR A IR [

stetement that he provided the éhotographs‘and

requisite fee to Muhammad Shafi, appe’lant for
' : P : C
preparation oif driving licenses of his

relatives namely, Fazle Maula, Noor-ul-Qamar, _

C . v N S

obaidullah and Naushad. Muhammad Shafi'after | -~ - .
- : . ,

some days handed over_four.driv;ng licenses
which were found fake. Lal Said (PW-12) stated

' T .
that he had paid Rs.1500/~. alongwith
L w é
photographs and copy of NIC and he delivered
. e

him a driving license and he latef on came to

know that the said license was fake and oo

forged. Ghulam Said (PW-9) had deposedvthat

BT o,

- e - iy IS ' t
! Py @ .
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tal Said (PW-12), Usman Shah and Muhammag
- /— ' Naeem approached him for gettlng driving

; ' license and he took them to Humayun, appellant

SN
PR N

PRSIPRS  Ae
et st ot e

then record keeper and paid Rs. 1500/- eabh to -
him for ‘Preparation of dr1v1ng license.

]~ There is ho‘denying.of the fact that

i

B

both the appellants  were serving ss Traffic'

R,

Clerks in MLa, Peshawar i.e. Muhammad Shafi‘
vass posted  as Copying Clerk and Humayun was

Posted as RecoLd Keeper during the relevant
. “ !
reriod and the record pertalnlng to the

e H e e
' i s i

driving llcenses was kKept by them. ﬁﬁ | 3 "ﬁfﬂ,f

J 8-~ _Therefore, taking into coheideraﬁiod

accumulative effects of all the factors i am . f“g i

Persunded to hold that the conclusiop drawn by

Lhie lea

'y

ned trial Judge for involvement of the .-

NS S

! "
. . : A . - K .
{ appellants in the ‘commission of. the appve

offence is based on sound and cogent reasoning .o

and thus, both the“'appellants were rightly

- - N f.oe .
et D2 L e e

conv1cted and sentenced but keeplng in v1ew

[}
\

the role attrlbuted to them, “ the sentences

. -

awarded to them seems to be harsh. « Lo

b R R TN

9- In the light of the above. both the

appcals  are partially allowed apq while

maintaining the conviction of the appellahts
r\_\———\__\ 1"

under sections 420/408/471/477 A PPC and under

A —— e e .

P _‘.A.-'—'—."....'.\..‘—‘— T —— -

section 5(2) of Dreventlon of - Corruptlon Act,

- R
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. / their sentences of five vyears are reduced to
L ! - e
.l ; : . P
'R} o B . )
s F two vears R.T. undeL 2ach section of law and
L
’,‘ ,‘/ ‘ the fine imposed‘ upon  them shall remain-
A / |
P ;/ intact.
3
: ; 10- Since the appellants are. government
2 ? _ |
; Servants and being the Llrst offenderg and .
o
e P sole bread earner for their famllles, I deem
v , )
it appropriate  to Place them on  probation
tstead  keeping them in Jajl fphysically.
Hence, the impugned order is suspended' and
they are, therefore, Oordered to be released on
Probation under the Provision of sectlon 5 of
o the Probation of Offenders ‘Ordinance, 1960 :
Provided each of them to furnish bail bond in i
, o o o &
Fhe sum of Rs.1,00,000/- (fupees one lac) wirn é
| - . L i A
) S fwreligs . gach in eh ‘2 1lke amount to the , i B
a 1 . . ¥
' - L IO
’ sallsfaction cf the concerned ‘Probation . ;%
' : t %
' 1 i3
Officer, with terms and conditions Inentioned %
' R ffx\;
In the said section of law. 5 f}
| LT | RS
11~ Their release On probation is also _ 3qtg
- | ' A S
Subject to deposit the fine imposed upon them : “pg
. ) i = [ &
| R )
by the learned trial Court. o : ' : ¢§g
Ty i‘.\‘-"'
o,
i2- The above are the reasons of my short , IW%
| .

. order dnnounced on 14 12 9012;
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