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‘ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
\ - PESHAWAR.
Service Appeal No. 845/2012
Muhammad Suleman Versus the Provincial Police Officer,
KPK, Peshawar etc.
JUDGMENT

09.09.2015 PIR BAKHSH SHAH. MEMBER.- Appellant‘ with

counsel (Mr. Muhammad Asif Yousafzai, Advocate) and
Government Pleader (Mr. ' Muhammad Jan) for the

respondents present.

2. The appellant was discharged from service on
08.12.2004 on the ground of willful absence. He filed

departmental appeal which was rejected on 06.4.2005. He

| filed another apﬁeal before the Chief Minister of the

province which was forwarded to the Police Department .
for decision. This appeal was also:rejected by the appellate

authority vide his order dated 18.6.2012, hence this appeal |

under Section .4 of the Khyber Pakhtunkhwa Service

Tribunal Act, 1974.
3. Arguments heard and record pe'i'used.

4. From perusal of the record it. was found that
Being a-habitual absentee, the penalty of discharge from |

service was imposed on the appellant as he was on

probation. Though the penalty of discharge is not| . .

L
72

~ --.| mentioned in "the; Khyber ‘PakhtunkhwanGivil . Servant |7,




Removal from Service (Special Power) Ordinance, 2000

but in fact penalty equates to the penalty of removal from |

| service. After discharge/removal of the appellant from |

service vide impugned order dated 08.12.2004, it is evident
that his first departmental appeal was rejected on 6.4.2005,

Whereafter he slept on the case and did not come to this

Tribunal timely. His subsequent second appeal is not

provided in the law and its purpose was only to re-live the

dead matter. The appeal being hopelessly time barred is

-| liable to dismissal; the same is, therefore, dismissed. There

is no order as to costs. File be consigned to the record.

ANNOUNCED

09.9.2015. |
| (PIR BAKHSH SHAH)
~/{ . MEMBER
(ABDUL LATIF) | '

MEMBER
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e 16.6.2014

20.10.2014

2722015

By

Counsel for the appellant and Mr. Muhammad Jan GP

w1th Muhammad Zaman Inspector for the respondents present:

The learned _]udICIal member 1s on leave therefore case to come .

up for argumens on 20 10:2014; FE IR
b‘““ . ‘\l . ': R i -C - P .
S~ Appellant in person and Mr. Muhz}mmad Adeel Butt, AAG
for the respondents presént Due to 1ncomplete Bench, case is
adjourned to 27.02.2015 for- argnments.

L
Counsel for the appellant and Mr. Ziaullah, GP with

Imtiaz Khan, DSP (Legal) for the respondents present.
Counsel for the appellant requested for adjournment. To

come up for arguments on 08.9.2015.

AN—

MEMBER - . MEMBER
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Counsel for the appeilant and Mr. Muhammad Jan,

.GP for the respondents  present. In pursuance of
- Promulgation of Khyber Pakhtunkhwa Service Tribunal
(Amendment) Act 2013, the Tribunal is incomplete. To come

©up for the same on 18.9.2013.
7%

Appellant with counsel and Muhammad Jan, GP for the
respondents present. Counsel for the appellant needs time to
file rejoinder. To come up for rejoinder on 4,12.2013

v , BER

| C0unscl for the appellant and Mr. Muhammad Jan, GP

g

with Imtiaz Gtil, DSP (Legal) for the respondents present.
jooinder received. Copy handed over to the learned GP. To come

_ up for argumagts on 5.3.2014.

ME R

14 Counsel for the appellant and Mr. Muhammad Jan,
” -GP with Muhammad Ibrahim, Inspector jLegal) for the
res'pohdents present. Counsel for the appellant needs time. To

. come up for arguments on 16.6.2014.

il

MEMBER ‘ MEMBER
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' A unheard. The appellant was charge sheeted under RSO 2(
y i he has been punished under Police Rules 1934 which 1s also

2.11.2012 Counsel for the appéilam present and heard!

v

s

the appellant has not been treated in accordance
impugned discharge order dated 8.12.2004 is against th

the word discharge is no where mentioned inany faw

inquiry has been conducted and the appellant has been

the law/rules. The absence period has been treated as leave
pay which means tl1é‘..:zﬁjthgll;i_i(£jhas condoned the absence pci‘ion
there remained no g;&iﬁc,i ;"for punishmeht. Points raised n
consideration. The appeal is admitted to regular hearing, subject
atl legal objections. The upbellant is directed to deposit the securit]
amount and process fee within 10 days. "I‘hcreafter; notice bé issued

to the respondents. Case adjourned to 21.1.2013 for submission of.

written reply.

smber,

-

A Y

™
2112012 This case. be -put before the Final Bench_ﬂ_,_ for fyrther

RS

" proceedings.
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Form — A

FORM OF ORDER SHEET

Court of Khyber Pakhtunkhwa Service Tribunal, Peshawar

| ;Zase No. (’D? LI\S-////Z‘/

.o, [Date of Order | Order or Other Proceedings with signature of
Proceedings Judge or Magistrate :
; - r o

1. | 3-71- ’?\ The Appeal of Mr. yae < o
o R Submitted today Dy Mr, M. Asif Youse!zai,
Aavocate may: be entered in the Institution -
Register and put up to the worthy Chairman B

for Preliminary Hearing.

o , o
: ‘;I 2. / — g»,;za/;z The case is enliusted Lo Pirimary Benci for -

Preliminary Hearing, to be put up there on




The appeal of Mr: Muhammad Suleman Ex-Constable "
recelved today x?e. on 48/07/2012 1s incomplete on the

', follow1ng scores whlch 1s returned to the’ sounsel Tor

the appellant for COmpletion and resubm1331en within -

1- Appeal may be gob 31gne& by the appellanfg -
2— Copy of reaection order of: departmental appeal

- (Esynoebaitached with the eppeal which may be
placed on ivs

NOu. Zﬂg /8.7, o o 'QH
. U REGTEN

D% [ﬁZDZ/aoqa L .~ _SERVICE TRIBUNAL -
- _ S KHY'BER PAKHTUNKHWA
S S ' PESHAWAR. -

MASIF YQUSAFZAII,ADV; fﬁSﬁ_‘."
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' - BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.
“appeaLno. . SUS por2
- Mohammad Suleman. VS Police Deptt:’ |

INDEX
S.NO DOCUMENTS : ANNEXURE PAGE.
1- Memo of appeal. ' —-- 1-3
2- Charge sheet. ' A 4
3-. Statement of allegation. B |5
4- Report for duty. o C . |6
5- Show cause notice. D - |7

16 ‘Discharge from service order E 8
7- | Appeal/review petition. F 9
8- Comments of DPO. G 10-11.
9- Vakalat nam. —— 12, '

APPELLANT
MOHAMMAD SULEMAN:

THROUGH: ) Q
| ML.ASIF YOUSAFZAI -

ADVOCATE.

P

. PORRTE SR
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. BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

| - o APPEAL NO. 8£ff /2012.

Mohammad Suleman Ex-Constable NO.1121,

..............................................................................................

Police Lines Kohat

VERSUS

1- The pr.oviln-cial police Officer KPK Peshawar.
" 2- The D.1.G Kohat region Kohat.

3- The DPO Kohatu...cceereireeie e, e e ere s e Respondents.

'APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL °.
ACT 1974 AGAINST THE ORDER DATED. 8.12.2004 WHERE
BY THE APPELLANT WAS DISCHARGE FROM SERVICE
UNDER POLICE RULES 12:21 OF 1934 AND AGAINST THE
ORDER DATED. 18.6.2012 WHEREBY THE APPEAL/REVIEW
OF THE APPELLANT WAS FILED FOR NO GOOD GROUNDS.

-~

PRAYER: That on acceptance of this appeal the impugned order may/be set-

‘aside being illegal, void ab- initio and the appellant may *be _re:.

~ instated with all back benefits. Any other remedy which thls august -
Tribunal deems fit that may also be awarded in favour of appellant

//1/

R. SHEWETH

1- That the appellant joined the polic'e force in the year 2002 and cptnpleted
his initial trainings successfully. E |

2- That on 3.12.2003 the appellant suddenly fell ill due to which he rushed to

the nearest DHQ hospital at KDA and remamed under treatment there for

xwwmww
6 fied, ome: penoelv.




~ B.

That the appellant was charge sheeted under RS0O-2000 for his absence
from duty which was caused due to above mentioned illness. Copies of the
charge sheet and statement of allegations are attached as annexure — A &

That after recovery from iliness the appellant reported for duty but in his
absence one sided inquiry was conducted in which the appellant was not
participated. However, the appellant provided full proofs of his illness to
the officer concerned while reported for duty on 24.12.2003. Copy of
report if attached as Annexure — C-

That on 11.8.2004 show cause hotice was served upon the appellant which

was properly replied by the appellant in time. Copy of show cause notice is
attached as Annexure —D.

That on 8.12.2004 the appellant was discharged from service under P.R-
'12.21 of 1934 by treating the appellant’s absence period as-leave without
‘pay. Copy of the order is attached as Annexure — E. '

That the appellant filed mercy petition for his reinstatement before the DIG
Kohat Region but the same was never responded back to appellant . The
appellant again filed appeal/review petition before the chief executive of
the province which was forwarded to the concerned authority. The DPO

. Kohat also filed his comments to the said petition but the same now filed

by the au'thority on 18.6.2012. Copies of the petition and comments of DPO
are attached as Annexure — F & G.

That now the appellant comes to this august tribunal on the following
grounds amongst the other.

GROUNDS: -

A- -

That the order dated. 8.1.2004 and order dated 18.6.2012 are against the
law, rules, norms of justice and material on record, therefore, not tenable.

| AThat the appellant has been condemned unheard and no chance of
“personal hearing was provuded to the appellant ‘which . is agalnst the

i

principles of natural Justice.




.

That no regular inquiry was conducted against the appellant and neither
the appellant was associated with the mqwry proceedings nor he was
given any chance of cross examination. '

That the appellant was charge sheeted under RSQ-2000 while the

punishment was given to appellant under Police Rules 1934 which is against
the spirit of law and rules. Thus the impugned order of discharge from
service is void ab-initio.

- That the absence period has aIready been treated as leave without pay

which means the authority has condoned the absence period and there
remained no grounds for pumshment

That even the appeal/mercy petmon has not been responded which is also
violation of the sect:on 24-a of the General Clauses Act..

“That the"appellant has not been treated according to law and rules.

That the appellant seeks permission to advance other grounds and proofs
at the time of hearing..

Itis therefore most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPECRANT .

MOHAMNMAD SULEM@NM )

(THROUGH: __QV;
 MASIF YOUSAFZAI

ADVOCATE.
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,

WHEREAS, | am satisfied tha .nplated by
__.y-and expedient.

Removal from Service (Special Power) ordinance

~ m
-

———— .

AND WHEREAS, | am of the view that the allegati‘qps:, if estébli§hed

would call for -‘Méjor punishment as defined in Rules 3 () (e) of the aforesaid

ordinance. - -

NOW, THEREFORE, as required 6 of the aféresaid ordinance

2000, |, Dr. ishtiag Ahmed Marwat Distgct Police Officer, Kohat hereby charge you
. .. 41 9' . . . )

ConNsST: MIEATAD SULEMAN M. “on' the basis of the statement of allegations

‘ attached to this Charge Sheet. ' - : C

AND 1" Hereby direct you further under the Rules 6 of the said
- . ordinance 2000 to put in a written defence within 15 days of the recei it of this Charge
Sheet as to why you should not ‘be served with one ‘or meﬁ_‘,_‘_‘__;,; punishment
including removal as defined order Rules 3 (1) (e) ordinance 2000 and also stating at

»,
{y
5
%t

the same time as to whether you desire to be heard in person or not.

AND, in case your reply is not received thhin the prescribed period
withoxjt sufficient cause, it shall be presumed that you have no défenc;e to offer.

(DR, ISHTIAQ AHQED WARNAT) PSP
‘DISTRICT PQLICE/OF£ICER,
' KOHAT |

Vo 43 /K/ﬂ/ﬁl - AﬂésTED
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has rendered{ S

.'Const. Muhammad Sulpm:m mo“

of the sald' accused w1th reference to the S
'-mted U/S 3 of the

.-The accuse

; proceedmgs on

-'(DR-ISHTIAQ’-:‘
. DISTRICT PO} ICE
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Consiable Ny "w;-umn No. 1121 was ktll;xrgq(ln the -fact (hat

while posted at Polive Lines keiag has dediberately absented himsell” from Gavesnient
= . . '

Duty for the fellowing period withont any leave or permission from cqnnu,’tcm

' -

S .olo N
"

anthery -

1. Trram 1R/07/20040 (o 28707 /300 1

M hmnl\;;w'*nmmt.".':u"'r‘r':. o S -r... i

A From 27102004 10 ;.;.. Rt . ' o s ,..?'

J. From [S/1TI2004 10 2071 :/II".!(?-I. . o ) C

The defaulter Capate! e is o habitual absentee, unwillinu worker and not

taking interest in the discharge of Guovernment I')mes dl'ld a malingerer type of Police
N .

Ofliciads showiop inelliciency v his p:n'(. ll\L‘n(lLf‘lllltLl Constable wias (,I'lll\j(d as

recruil constable on 1070272000 Singe then, ht. has  absenled htmwll on thirteen

occasions while pcr:'orinim.. duty at Police lxm,s Impxlc of repeated w.unmys/

~pumisiments he did not nnpm\ ¢ i.|~ conduct .mcl ivalso not llkd\' to become a yuod
1

Police Oflicer, l)u:my, his .hml pericd ol service Iw carned thc fallowing, punishiments: -

1
‘
L. Bad BEntries | ' 1A |
.- . ' : . :
2. Fine of Rs, 250 i
3 Leave without Pay CO20days ; ,
4 Censure. " Two Occasions

.o
3 oy

- - . " ) '.Io : te o' . ) ) .
Show Cause Norjee mucd to ‘him for his negligent behavionr and

4 Le Chabitual absentee under Rules 1075, Ihv (itldlllltjl Con‘:lablc could not rebut allegation

N )\ fevellod aeainst him lhu s his rophlt to llw Show (‘u]z:.e Nomc was f'ound unsatusf‘actory ::'2.’.;"
J‘*J\‘;’;,:’ . . C Kee ping i view the zbove facis, il is (.on-,ulcrul v;\nv of the . ¥
;..P. L’chl, umicmumd that he is nat fit 1o be retained in Police Dcp'mmcnl As the jcnb(h of his _
Kohat. service is less than three years tacrefore, he is dibchdr&cd lrom service undcz chapter ~ !
IA PR 12 Rules - 21 with :mmc(h.m clieet and the cno(l of bscnca. mumoncdl above is
. ‘ -m-.uu{ as leave \\uhc‘u ‘]).I_V. BRI .,’[I' O . l | ‘ it

¥ ]m\ DR ANNOUNG D - Co E’: R L

C om0 ] ‘ SR AN h
.

I 3yag pN
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\C})}){’/}‘Ln/ ‘u/] 2.0 wlz (DR, ISHTIAQ

LAY RS DISTRIC I’

| | ATTESTED .
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?}()rn: The  District Police Officer, that.
‘To: | - The  Provincial Police. Officer,
Khyber Pakniuiikhwa,
o Peshawar.
No S é{?g /DSP/ Legal dated Kohat the 6&./_0__§/2012.
Subject: " APPLICATION FOR RE-INSTATEMENT iN SERVICE.
Mémo:
Windt, refer to vy ~fiea Memst Mo, 12 - S b
07.04.2012.

It is submitted that Ex-Constable Muhammad=Suliman Noi1121
while posted in Police Lines Kohat, deliberately absented himself from official duty

for the following periodﬂ without any leave or permission” from the competent -
authority:- | S - '
' 1. -(18.07._20.04 to 28.07.2004.
18.08.2004 to 07.10.7004.
27.10.2004 to 30.10.2004.
15.11.2004 to 20.11.2004.

Show Cause Notice was issued to him under Palice rules 1975.

AWM

Reply to the show cause notice was found unsatisfactory, therefore, the competont
authority dis.f:_hargeed him ‘u“,->'“: uniler the Police Rules 172-21 with immediate
effect vide OB No. 1304 dated 08.12.2004.

‘Aggrievéd from the order, the:Ex- Constable Muhammad Sutiman
has moved the enclosed application for re-instaterent in.service to which comments
are submitted as under:- | | | | ' ‘ o
Pretiminary Objections: - . R . &ﬂE'gTEQ

&. rhat Lthe application is (egally defective.

b. That the petitioner moved mercy petition before the _D(-'fp;.n.y
Inspector General of Poljte, Kohat Region, Kohat which was Tiled
vide Memo No. 846/EC date:f 06.04.2005.

C. That the order of discharge has attained finality. .

d. That the petiticn is badiy time barsed..

e. That under the rules no provision for mercy petition has been |
provided. '

f. That the petition is not maintainable.

Parawise Comments:- -

1. Correct. - \
s 2. incorroct. During short od ¢ nis service the peiitioner earien
thirteen bad entries, fined Bs, 460/- leave without pay for twenty

“days and awarded censure on “wo occasions. L

. 3. Incorroct. The petiticner failed to substantiate his claim in reply

to the show cause norice.




R W st — =
-

4, Incorrect. The petitioner has not " reported anything about his

alleged sickness in the daily diary. .
A ' 5. - Incorrect. The departrnent: was having no information regarding;
| ~ the alleged 51ckness of the applicant nor “he got referred himself
~ to the hospital for medical treatment. The department therefore,
was having cogent reasoh to discharge him on- the ground of

mefflaency and hab’ rual absentee.

i3
A

Incorrect. The L“"flf‘ﬂ"\er d1d not move proper departmental

appeal howeve:, he-moved a mercy petition before the. Depuly

Inspector General of Police, Kohat Region, Kohat which was filed
- vide Memo No. 846/EC dated 06.04.2005.

* Not relevant, hence no comments.

N

8. Request of the apphcant for re-instatement in service 1s neither
‘ legal nor covered Dy Fywy ules.
in view of the above, apphcatlon/petltton moved by the applicant ex-constable
Muhammad Sulaiman being time barred legally defective and not covered by any

law/rules deserves to Dbe filed please His serwce record alongwith paraw1se{

b

«

comments are subrmtted as dlrected please.

£ DISTRICT POLICE OFFICER,
b OHAT »

2 Aﬂ%ﬁ?ﬁ@ |

2. TF
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE

TRIBUNAL PESHAWAR.

Appeal No. 845/2012
Muhammad Suliman Ex-constable No. 1121 wevcerevereesvrenenns Appellant.

VEersus

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Kohat Region, Kohat. _
District Police Officer, KONAL ....oeerrres v evrnrrerseenes ceeeresenssnanne Respondents.

REPLY/PARAWISE COMMENTS ON BEHALF OF RESPONDENTS
Respectfully Sheweth: -

Reply/Parawise comments to the appellant filed by ex-constab-le ,
Muhammad Suliman are as under:- -

Facts arising from the appéal are that the appellant Muhammad
Suliman who was enrotled as constable on 10.02.2002 while posted in Police
Lines Kohat absented himself from duty without leave or permission w.e.f
18.07.2004 to 28.07.2004 and 18.08.2004 till conclusion of the departmental
proceedings against him. The competent authority initiated departmental
proceedings and vide order dated 07.12.2004 he was discharged from service
under Chapter 12 Rule 21 of the Police Rules as the appellant was having less
then three years service in the Police Department. The appellant thereafter
moved a mercy petition to the respondent No. 2 which was filed vide Memo
No. 846/EC dated 06.04.2005. Subsequently in the year 2012 he submitted
another application for re-instatement in service to the Chief Minister Khyber
Pakhtunkhwa, which was sent to the respondent No. 1 for consideration,
however, the same vide Memo No. 2080/Legal dated 18.06.2012 was filed
being time barred. '

The appellant has filed appeal to thils Hon: Tribunal to which
reply/parawise comments are submitted as under:-

Preliminary Objections: -

That the appeal is badly time barred.
That the appellant has got no cause of action.
C. That the appellant has not exhausted the appellate forum,

hence in absence of-the final order the appeal is legally

defective and is not entertain able. ‘
d. That the order dated 07.12.2004 has attained finality, hence the .
~ appellant is barred from moving appeal.




Parawise Comments: -

8.

Grounds: -

Correct.
Incorrect. The Police Department was having no information
about the alleged sickness of the appellant.

Incorrect. The Police Depa_rtment was having no knowledge

about the alleged sickness of the appellant and in addition the
department was not supposed to wait for indefinite period for
the appellant to resume his charge, hence the department was
left no other option except to issue charge sheet against the
appellant.

This para is misleading and misconceived because the appellant
thereafter had again absented himself from duty from
18.07.2004 to 28.07.2004, 18.08.2004 to 07.10.2004, 27.10.2004
to 30.10.2004 and 15.11.2004 to 20.11.2004. During short

service of less then three years the appéllant earned 13 bad

entries, fined to rupees-460/-, leave without pay 20 days and
censure on two occasions. The service record of the appellant
reflects that he was not interested in service.

Pertains to record. ‘

Correct.

This para is misleading because Memo No. 846/EC dated
06.04.2005 reflects that copy regarding filling of his mercy
petition was sent at his home address for information. (Copy
enclosed). Moreover, this para shows that the appellant has
never preferred proper departmental appeal. |
This para pertains to facts.

Incorrect. That orders dated 08.12.2004 and as well as
18.06.2012 are quite in accordance with law, rules, material on
record and justice. The punishment order has attained finality
hence it canhot be called in question.

Incorrect. He was afforded opportunity to defend himself by the
competent authority but he fail to rebut the allegation against
him, |
Incorrect. Under Chapter 12 Rule 21 of the Police Rules no
enquiry is required, howeVer, in prQef to meet the ends of

justice show cause notice containing allegation of absence was

issue to him but he failed'to justify, his absence.




h.

Prayers.

This para is incorrect and misleading, the appellant was
awarded punishment under Chapter 12 Rule 21 of the Police
Rules.

Incorrect. Treating absence period as leave without pay does
not amount to condonation of the absence period.

Incorrect. Result of the mercy petition was accordingly
conveyed by the resbondent No. 2 to the appellant as is
reflected in Memo No. 846/EC dated 06.04.2005.

Incorrect. The appellant has been strictly treated in accordance
with law, rules, merits and justice.

Not relevant, hence no comments.

It is therefore, prayed that the appeal is badly time barred, the

appellate forum of the department has not been exhausted, no illegality or

irregularity has been pinpointed and the appeal being not maintainable may

be dismissed with cost.

Provinﬁ%ﬁ?ce Officer,

(Respondent No.

Dy: Inspector Gée?al\of-Police,

\\

1) (Respondent No. 2)

Khyber Pakhtunkhwa, Eeshawar Kohat Region, Kohat

N

——

District Police Officer,
Kohat
(Respondent No. 3)
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- From te - . The Dy.Inspector Gen eral of Police,

Kohat Region ,Kohato '

,~.

To - - ‘I’he Distrlct Police Officer,Kohat. _ B
8('(‘6 /BC, Dated EKohat the 5/4 . /20050
, ' Subaect o“’ _ MERCY PETITION. L . /
" MEMORANDUM, R

dated 5e 36 20050

; The nercy petition of ExiConstable Suliman Khan
Noo112‘i of your Dn.strlct has been examined and filed by the .
B.egion Police Chief, : :
' His Service Roll and Fauji M:Lssal, rece:.ved Wlth
ycur abOV@ quoted. reference is returned herewith for recordo

Ene,. S\Ra-ﬂ - Co W -

o HM'“ ; "For Dy:Inspect General of Police,
' -. ﬁ Kohat Reg;ion,l{qhato
8 C( 7 /}sc; |

COpy f:o Ex Conetabla “Sulimapn KhaﬁNao'Mz‘l son of-
Gula Khan Afr:.d:x Sector-4 K.D.A,Kohat for information. :

Kohat Reg:l.on ,Kohat °

!%C/OW. | ___ For Dy:Inspector General of Police,

Please refer to your oﬁ‘ice MemezNh"‘*?Z/DSP/Legal ‘

P -
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ORDER

Constable Muhammad Suliman No. 1121 was charg,eo(to the fact that

while posted at Pohce Lines Kohat has deliberately absented hlmself frOm Government

Duty for the following penod thhout any leave or permission frOm competent o

authority: -~ - .. A
1. From 18/07/2004 to 28/07/2004,

~ From 18/08/2004 to 07/10/2004.

From 27/10/2004 to 30/10/2004,

(OS]

4. From 15/11/2004 to 20/11/2004,

‘The defaulter Constabie is a habltual absentee, unwxllmg worker and not

takma mterest in the discharge of Govemment Duties and a malingerer type of Police

Officials showing ineffi iciency on hrs part The defaulter Constable - was enlisted as

»recrun constable on 10/0”/2002 Since then he has '1bsented himself on thirteen

occasions whlle ~performing duty at -Police Lines. Inspite’ of - repeated warnings/

pumshments he did not 1mprove hls conduct and is-also not likely to become a good,

- Police Oﬁicer Durmg his short penod of service he earned the following pumshments -

.~ BadEntries - “13'

2. - Fine of Rs. - 460
3. Leave without Pay .. 20 days

4. ‘Censure = . ~ Two Occasions

Show Cause Notlce issued to him -for his neg,hgent behaviour and

lrabnual absentee under Rules 1975 The defaulter C onstable could not rebut allegation

'levelled against him thus his rcply to the Show Cause Notice was found unsatrsfactory

Keepmg, in view the above facts, it is consndered view of the
undersrgned that he 1 is not fit 1o be retained in Pollce Department As the length of his

service is less than three years. therefore he is drscharged from servnce under chapter —

treated as leave without pay

- ORDER ANNOUNCED

07/1 12/2004

C’»AW ’))Gli o
\DA/M} @/]2[““‘fj

w
12 Rules — 21 with immediate eﬂ‘ect and the perlod of absence mentloned above is -

&



' BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No._845 /2012

- Mr.Muhammad Suleman VS _Pollice_Departmeht.

" FACTS:

RESPECTFULLY SHEWETH

" (AD)

1

'_ Prgllmmgr.v Ob]ectlons.

'All objections. raised---by the "":respondents are

incorrect. Rather the respondents are estopped to

raise any objection due to their own conduct.

Admltted correct by the res_pondents,' -so - NO

com ments

Partlally_,correct', But the appellant -has noted his
attendance in- Roznamcha on 24.2.2003 and during
performance of his duty he became sick and went .
to K.D.A Hospital and provided fuII proof of his

- iliness to the officer concerned
Incorrect as in Para-2 abofve.
~ Incorrect. Not replied accordingly.

- The record has already been attached wuth the
 Appeal as Annexure D. -

Admltted hence no comments

Incorrect The appellant did ‘proper departmental |

K appeal by filing an appeal for- his reinstatement

before the DIG Kohat Region but not responded

~ Legal.




Mgi

G -

A) . Incorrect. The order dated 8. 12 2004 as well as
. 18.6.2012 are not accordance with the law as the
appe//ant was terminated by one side inquiry. -

- B '[ncorrect The appellant was term/'nated by simply
- show cause notice and one side inquiry in absence.of
appe//ant by not.giving opportun/ty to defence.

0 lncorrect The appellant nas sight to defend h/mse/f 3
but not given proper opportun/Zy to defend n/mse/f and
terminated by one side /an/ry '

D) | Incorrect. The appe//ant Was not treated accord/ng to
- law. : ‘

'E)  Incorrect while Para-E of the ground of Appea/ is
: ' Correct

F) Incorrect: Mercy petition has been reeponded a'cc‘ed/ng
' ~ to law and in the Memo No.846/EC; dated 06. 04 2005
- no proper direction has been given. . .

- G) Incorrect. The  appellant has nOt been treated
- according to law and rules by term/nat/ng him by
simply one side /nquny and not given proper forum for'
his defence. : _

. H)  Not replied accord/ng to Para—H of the Ground of the
| : appea/ | :

It is, theréfore,‘most‘humbly prayed that the appeal of .
appellant may kindly be accepted as prayed for.. -

APPELLANT.

Muhammad Suleman
Through:
“(:M. ASIF YOUSAFZAI )
'ADVOCATE, PESHAWAR.

\2 -
,/ v AFFIDAVIT

- It is affirmed and declared that the contents of rejoinder are
~ true and correct to the best of my knowledge_an_d belief.

. A .




[Supreme Court of Pakistan] ’
Present: Iftikhar Muhammad Chaudhty, C. J. Raja Fayyaz Ahmed and Ch. Ijaz Abmed, JJ

RAJA KHAN-—-Petitioner | \I Io1d_grde & oF cﬂM wd »Aaf CJ/(UXM‘“W:Q‘ D«udtc‘bou

Versus

MANAGER (OPERATION) FAISALABAD ELECTRIC SUPPLY COMPANY (WAPDA) and
. others---Respondents o _

Civil Petl'uon No. 636 of 2009, decided on 213t May, 2009.

(Against the judgment dated 11 2-2009 passed by the Federal Service Tnbunal, Islamabad, in Appeal No.
- 445(R) CE of 2005). ,

(a) Rémovai from Service (Special waers) Ordinance (XVII of 2000)---

-]

- .---Ss. 34 & 10---Constitution of Pakistan, Art. 212(3)---Compulsory retirement from service—-Dismissal .~
of first departmental ‘appeal for being time barred---Dismissal of second departmental appeal as not-

>nt- Dlsnnssal of appeal by Service Tnbunal on ments as well as its bemg time ba1:red- Validity--"
pEfrENEBE R withou ingmandatoryeree _—“’f‘f* STATOLISERNISE

had~ -bee ’h"”pmusﬁ“&”‘fo
accepted punishment of compulsory reti
monthly pension regularly---Supreme Court refused to grant leave to appeal in circumstances.

Haji Ghulam Rasul's case PLD 1971 SC 376, Mst Amina Begums case PLD 1978 SC 220 and Nawab
~ Syed Raunaq Ali's case PLD 1973 SC 236 rel.

- (b) Constitution o f Paklstan---

---=Art. 212(3)---SerV1ce Tnbunal finding of---Vahdlty—--Such finding bemg finding of fact would not call
. for mterference by Supreme Court. ,

Ch. Muhammad Azim's case 1991 SCMR 255 rel.

(c) Constltutlon of Pakistan---

---Art. 212(3)-~Concurrent ﬁndmgs of fact by Appellate Authority and Service Tribunal---Validity---
Supreme Court would not interfere with such findings. : _

Iftikhar Ahmed Malik's case 2005 SCMR 806 rel.

(d) Service Tribunals Act (LXX of 1973)---
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4-»—Departmenta1 appeal belng tnne-barred--—Eifect--—Appeal before gerwce Tribunal would not be
- Apetent

A Chanman PIA and others V. Nasun Malik PLD 1990 SC 951, Muhammad Aslam V. WAPDA and others
+7 2007 SCMR 513 and Government of Bakistan through Secretary, Establishment Division v. Bashir
Ahmad Khan PLD 1985 SC 309 rel.
(e) leltatlon--- e ‘ ' ""a.._ 1
‘ ---Appeal if reqmred to be dlsnmssed for bemg time-barred, then its ments need to be dlscussed
. Khan Sahib Sher Muhammad Mir's case 1987 SCMR 92 rel.
. (f) Constitution of Paldstan¥--

---Art. 212(3)---Const1tut10na1 Junsdlctlon under Art.. 212(3) of the Constitution---Discretionary in
character

(2) Constitution of Pakistan---
——-Auts. 185(3) & 212(3)--Grant of leave to , appeal by Supreme Court---Discretionary.
* Ghulam Qadir Khan's case 1986 SCMR 1386 rel

(h) Constitution of Pakistan---

-—--Arts. 199 & 212(3)---Void ¢ order---Constitutional Jurlsdlctlon of High Court and Supreme Court---
-Scope--—Such jurisdiction mlght be refused,. if same was. meant to enable petitioner to circumvent
prov131ons of law of limitation or if he was stopped by his conduct from challenging order.

Muhammad Ismail's case 1983 SCMR 168 Abdur Rashid's case 1969 SCMR 141 and Wali Muhammad's
case PLD 1974 SC 106 rel

Haider Hussain, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Petitioner.

- Nemo for Respondents.

ORDER

- CH. JAZ AI-IMED J.---Raja Khan, petitioner, seeks leave to appeal against the impughed judgment
dated 11-2-2009 whereby the learned Federal Service Tnbunal Islamabad dlsrmssed his appeal on merits,
-as well as time-barred.

2. Detailed facts have already been mentioned in the impugned judgment. However, necessary facts out
~of which the present petition arises are- that petitioner was appointed as Chowkidar with the respondents
establishment from April; 1985. Show cause notice dated 23-2-2004 under section 5(4) of the Removal
- from Service (Special Powers) Ordinance, 2002 along with statement of allegatlons was served upon the ,
petitioner contalnlng the following charges -- :

20f6 | o S ‘ 2/27/2014 9:05 F
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‘ (1) Whereas you Mr. Raja Khan, ChoWkidar‘PESCO ‘-(WAPDA) Jhang Circle Jhang are charged with
misconduct as per statement of allegations attached. o

(2) And whereas on the basis of documentary evidence available, it is not considered necessary to
have formal inquiry against you and that proceedings are being initiated under section 5(4) of the

Removal from Service (Special Powers) Ordinance 2002 which might entail imposition of a major - '

penalty of dismissal from service as specified in section 3 of the said ordinance.

(3) Now, therefore, you are required to show cause wn:hm 15 days from the date of receipt of this
‘ notice as to why the proposed action should not be taken against you. -

(4) If no response is received from you within the time ‘stip\ﬂatted above, it would be presumed that
either you have no defence to offer and/or you have willfully declined to do so. The case shall
then be decided on "ex parte' without further reference. '

Whereas you Mr. Raja Khan, Chowkid.ar,-'PESC-O Jhang Circle Jhang are charged with gross
. misconduet, inefficiericy, corruption and mal practices for the following charges and other relevant
circumstances. :

As per report of Mr. Shahzad Nasir, Telephone Attendant and Mr. Ghulam Abbas Bhatti Telephone

" Attendant PESCO-Jhang Circle Jhang. You are absent from duty w.e.f 6-2-2004 to 17-2-2004-without
intimation/prior permission/sanction leave from the ercle'Superintendent‘/Téchnical Officer/and by
the undersigned. '

If any mishap/incident create in Circle -office, who are ;respohsible. You are already so rhany times
directed to present in the office after closing hours but you have failed in official duties."

Petitioner submitted reply to the show cause motice and admitted that he was' absent from duty on
account of iliness. The competent authority after providing him personal hearing awarded major penalty
of compulsory retirement from service wef. 31-3-2004 vide order dated 29-3-2004. Petitioner being
aggrieved filed departmental appeal on 6-4-2004 before the appellate authority who dismissed the same
as time barred vide order dated 10-11-2004. Thereafter the petitioner filed another appeal before the
Managing Director Power on 8-12-2004 which was dismissed vide order dated 4-2-2005 on the ground
that there is no provision of second appeal "further appeal" under the rules. Petitioner being aggrieved
filed Appeal No. 445(R)CS/2005 in the Federal Service Tribunal, Islamabad, on 12-4-2005 which was
dismissed vide impugned judgment dated 11-2-2009. Hence the present petition.

3. Learned counsel for the petitioner submits thét the impugned dxdér of dismissal of the petitioner dated
29-3-2004 .was passed by incompetent authority, therefore, the same was corum non judice and without

lawful authority. He further urges that impugned order of the department was void, therefore, no
limitation would run against such type of order. It can be agitated at any time and could be ignored being
a void order. Learned Service Tribunal had not adverted to this aspect of the case, therefore, the

impugned judgment was passed by the learned Service Tribunal without application of mind.

4. We have given our anxious consideration to the contentions of the learned counsel of the petitioner
and perused the record. It is an admitted fact that show .cause notice was served upon the petitioner
under the provisions of Removal from Service (Special Powers) Ordinance, 2002 wherein it is specifically

_provided under the provisions of the Ordinance that petitioner has to file departmental appeal within
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the prescrlbed period of 15 days The order of compulsory retirement was passed by the competent
authority on 29-3-2004. The petitioner filed departmental appeal on 6-4-2004 which was dismissed as
time barred on 10-11-2004 Thereafter the petitioner filed second appeal before the Managlng Director
on 8-12- 2004 which was also dismissed on 4- 2 2005 in the following terms:--

"It is to inform you that your appeal under reference does not merit con51derat10n as there is no

provision of second appeal "further appeal" under the’ r\tlles "
5. The learned Service Tribunal had nghtly come to the conclusion that appellate authority was justlﬁed
to dismiss his appeal as time-barred and second appeal was also dismissed with cogent reasons on
account of non availability of any provision under the rules to file second appeal to ‘higher authority after
dismissal of the first appeal. We have also re-examined the material on rec¢ord with the assistance of the
learned counsel of the petitioner. We do not find any infirmity or illégality with regard to the conclusion
arrived at by the learned Service Tribunal with regard to the finding mentioned in para 7 of the impugned
judgment. It is settled principle of law that ﬁndmg of service. tribunal having findings of fact would not
call for interference by this Court as law laid down by this Court in Ch. Muhammad Azim case (1991
SCMR 255). Even otherwise this Court does not interfere with the concurrent findings of fact arrived at |
by the departmental authorities and learned service Trlbunal ‘while -exercising the power under Article - |
212(3) of the Constitution. See Iftikhar. Ahmed Mabk case. (2005 SCMR 806) It is settled proposition of
law that when an appeal of the employee was time batred. before the appeilate authority then the appeal

 before the Tribunal was also not competent in view of the various ‘pronouncements of this Court. See
‘Chairman PIA and others v. Nasim Malik (PLD 1990 SC 951) and-‘Muhammad Aslam v. WAPDA and

others (2007 SCMR 513). The question of law with' regard to the representation has already been decided
by this Court in Government of Pakistan” through ‘Sécretaty, Establlshment Division v. Bashir Ahmad

- Khan (PLD 1985 SC 309). The Trelevant observation i as follows:-~

6. The éppeal of the petitioner before Service Tribunal is incompeteht under section 4(1)(b) of the |

"He challenged his first compulsory retlrement through a review apphcatlon filed on 23rd of
October, 1974, which was decided on 3-6-1975. ‘This was the final order passed on review. It
could be challenged within 30 days, before die. Tribunal under section 4 of the Service Tribunals
Act. If the appellant chose not to file an appeal but only to repeat’a representatlon before the
same authority who had decided the review, that by itself would not give him another cause of .
action to file an appeal under section 4. The period spent in makmg the representation this second
or any other representation after the decision of the review apphcatlon could not be excluded as
of right in counting the period of limitation.......The review petition filed by the respondent in
that behalf was decided on 13-6-1978. Instead of filing an appeal before the Tribunal under
section 4 within 30 days of this final order. passéd on review, he made another representation
which caused further delay. The period consumed during the processing of the subsequent
representation could not be excluded as of right. And there being no condonation on any good
ground by the Tribunal, the appeal filed on 14-1:1979; was clearly time barred and should have
" been dismissed accordingly."

Service Tribunal Act, 1973. Since the petitibner has filed appeal before the Service Tribunal without
fulfilling the mandatory requirement of section 4 in regard to lumtatlon and court cannot compromise on
the limitation. See:--

Muhammad's case (1998 SCMR 1354)

Messrs Raja Industries' case (1998 SCMR 3'07)
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Mist. Sirajun-Munira's case (1998 SCMR 785)
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,

7.1t is admitted fact that appeal is obviously time barred and it has been held by this Court in Khan Sahib
Slier Muhammad Mir's case (1987 SCMR 92) that when an appeal is required to be dismissed on
limitation, its merits need not be discussed. Inspite of the aforesaid law laid down by this Court the

 learned Service Tribunial has considered the case on merits and the appeal was also dismissed on merits. It

. is pertinent to mention here that .the competent" authority awarded penalty of compulsory retirement
vide order dated 29-3-2004. The petitioner had accepted the punishment awarded by the respondents due
to his conduct on the basis of subsequent events as the petitioner applied for payment of his pensionary
benefit to the respondents. Petitioner got settled his pension claim within three months after his
retirement and received Rs.155,733 as well as monthly pension, He also received his monthly pension
regularly. Petitioner preferred appeal before the Service Tribunal on 12-4-2005. This fact was also noted '

* in the impugned judgment in para 10. Even on metits the learned Service Tribunal was justified to dismiss
his appeal on the well known principal of "approbate and reprobate." See Haji Ghualm Rasul's case (PLD
1971 SC 376). The learned Service Tribunal was justified to dismiss his appeal on the well known
principle of estoppel keeping in view subsequent events. See Mst. Amina Begum's case (PLD 1978 SC
220). : | - :

" 8. The conduct of the pétitioner has been highlighted'by the Service Tribunal in para 10 of the impugned
. judgment which is reproduced herein below: ' ' : ' ' ‘

"We have seen placed on the record a, number of documents which indicate the service record of
- the appellant. From 1989 to 27-3-2003, the appellait has been punished for unauthorized absence

as many as eight time The punishment included censure, stoppage of one annual increment for

one year (1983), reduction to three lower stage in time scale for a period of three years (1990),

stoppage of one annual increment for one year (1993) and stoppage of annual increment for one
“year (1995)." | - '

9. It is settled principle of law that constitutional jurisdiction under Article 212(3) is discretionary in
character. It is settled law that grant of leave to appeal is discretionary. See Ghulam Qadir Khan's case
(1986 SCMR 1386). It is also settled law that constitutional jurisdiction against void order may be refused

~ if it was meant to enable petitioner to circumvent provisions of law of limitation or if he was estopped by

his conduct from challenging of order. See:--
Muhammad Ismail's case (1983 SCMR 168)
Abdur Rashid's case (1969 SCMR 141)
Wali Muhammad case (PLD 1974 SC 106)

10. Keeping in view the coﬁdﬁct of the. petitioner mentioned herein above in para 10 of the impugned
judgment we are not inclined to exercise our discretion in favour of the petitioner on the well known
~maxim that he who seeks equity must come with clean hands as law laid down by this Court in Nawab

~ Syed Raunaq Ali's case (PLD 1973 SC 236). ' ‘ :
" 11. In view of what has been discussed above we do not find: any infirmity or 'illégality, in the impugned

judgment. Even otherwise the learned counsel has failed to raise any question of public importance in the ‘
present case as contemplated under Article 212(3) of the Constitution. The petition has no merit and the -
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

. No. /A'l- 0] st Dated___ 14 /9 /2015
To . :

The DPO,

Kohat.
Subject: - 'Judgement

I 'am directed to forward herewith certified copy of Judgement dated 9.9.2015 passed by
this Tribunal on subject for strict compliance.

" . * "ﬁi"’?‘ - s tem . /\/
- 'S ' —t ' . /
Encl: As above ) _ /Q

4 #REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.



