e - P Ry

BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeal No. 1194/2019 .

Date of Institution ... 19.09.20 19
 Date of Decision ... 22.06.2021

Abdur Rasheed Ex-Chowkidar, GGPS Ball Banda (Yaqubl),

Tehsil & District Swabi. ‘ _ (Appellant)
VERSUS .
The Secretary (E&SE), Khyber Pakhtunkhwa Peshawar and two
other.
| (Respondents)
o S | "
’ Mr. TAIMUR ALI KHAN, o T i
’ Advocate .- For appellant. S
MR. USMAN GHANI, -
District Attorney,. | I For respondents.
SALAH-UD-DIN - --- ° 'MEMBER (JUDICIAL) |
ROZINA REHMAN : --- MEMBER (JUDICIAL) .

JUDGMENT:

' SALAH-UD-DIN, MEMBER:- The appellant has: filed the
instant Service ‘Appeal, challenging the order dated 25.06.2019,
whereby the departmental appeal of the appellant was rejected and the

penalty of dismissal from service imposed upon the appellant vide order

? . z dated 18.10.2018 was upheld. -

2.  Precise facts forming the background of the instant Service-
Appeal are that the appellant was servin'g as Chowkidar in Education
Department and was to be retired on 23.04.2018\0n attaining the age .
of superannuation. The appellant had applied for ea retirement with

effect from 18.02.2018, 'how_ever he was dis_rhissed from, service with




LA |

effect from 31.01.2017, vide order" défie'dir18.1.0.2018 passed by the
competent Authority. The appellant challenged the order dated
18.10.2018 by way of filing of departmental appeal, however the same
was also rejected on 25.06.2019, however the rejection order was
received by the appellant on 05.09.2019. The appellant has now filed
the instant Service Appeal seeking conversion of the penalty of

dismissal from service into compulsory retirement.

3. Respondents have submitted their comments, wherein they have
mainly alleged that disciplinary proceedings were taken against the
appellant by complying rule-9 of the Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules, 2011 and the appellant. has

rightly been awarded the major penalty of removal from service.

4. Learned counsel for the appellant has argued that the appellant
had already submitted an application to the competent Authority,
seeking early retirement but he was wrongly and illegally proceeded
against Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011. He next contended that the appellant was at
the verge of reti'rement, having an unblemished record of serving the
department for more than 24 years, therefore, the respondénts were
not justified in awarding him the penalty of dismissal from service. In
the last he contended that as the impugned penalty of dismissal from
service is so harsh in the given circumstances, therefore, the same
requires to be converted in to compulsory retirement from service.
Reliance was placed on 2019 PLC (C.S) 111 and 2019 PLC (C.S) 263.

5. Conversely, learned District Attorney for the respondents has
contended that the appellant had willfully remained absent from his
duty without any leave being granted by the competent Authority,
therefore, disciplinary action was initiated against the appellant. He
next contended that on account of willful absence of the appellant,
proper proceedings as required under Rule-9 of Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules, 2011 were taken
against the appellant and he was rightly dismissed from service. He

further contended that the request of the appellant for conversion of his




dismissal from service in to corﬁpulsdfy retirement is not tenable for the
reason that the appellant has been dismissed from service after proper
compliance of procedure as laid down in Rule-9 of Khyber Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules, 2011. Reliance
was placed on 1998 PLC ('C.S) 1144 and unreported judgment of
Peshawar High Court, Mingora Bench, Dar-ul-Qaza, Swat dated
24.02.2021 rendered in Writ Petition No. 211-M/2016 titled “Akhtar Al

Khan Versus Government of Khyber Pakhtunkhwa and others”.

6. We have heard the arguments of learned counsel for the
appellant as well as learned District Attorney for the respondents and

have perused the record.

7. A perusal of record would show that on account of willful absence
of the appellant from his duty, disciplinary proceedings were initiated
against the appellant and vide order dated 18.10.2018 passed by
competent Authority, the appellant was dismissed from service with
effect from 31.01.2017 and his period of absence from duty was
ordered to be considered as unauthorized absence. The departmental
appeal filed by the appellant was also rejected by the appellate
Authority vide order dated 25.06.2019. There is no specific denial of the
respondents, regarding the fact of appointment of the appellant as
Chowkidar in Education Department on 16.04.1992. The appellant has
thus served for more than 24 years as Chowkidar in the Education
Department. The appellant has alleged in the appeal that he was going
to retire on attaining the age of superannuation on 23.04.2018',
therefore, he applied for early retirement with effect from 18.02.2018,
however despite action on his application, the appellant was dismissed
from service on the basis of absence. The aforementioned contention of
the appellant has not been specifically denied by the respondents.
August Supreme Court of Pakistan of in its judgment reported as 2019
PLC (C.S) 111 has held as below:- |

"(5) Yes, the respondent at the relevant time rendered ten years
service. He as such could avail leave with full pay upto 387 days and

extraordinary leave upto five years. But extension could not be taken




for granted. Nor could the unauthorized absence be justified on this
ground. The respondent without extension of leave could not stay away
from his duty even for a day let alone weeks and months. What are the
circumstances justifying granf of extraordinary leave for three years
and what were the circumstances justifying the extension of
extraordinary leave. We have been told that in the first instance
respondent went abroad for higher education and then his mother fell ill
which called for extension in his extraordinary leave. But the questions
whether his mother was suffering from a disease which was incapable of
being treated in the country and that if at all it was so, was he alone in
the family to attend his mother and bear the scourge have not been
answered. It has become routine with the high ranking officers to go
abroad on. such pretexts and stay there for good without knowing that
this country which has spent a great deal on them while holding
examination for Civil Superior Services and providing training in the
Academy needs their undivided and whole hearted service more than
any other entity. Such a casual and even callous attitude towards the
civil service tending to worsen it cannot be- ignored so lightly.
Respondent in the circumstances cannot go unpunished. But at the
same time his unblemished service of more than 21 years cannot be

allowed to go unrequited. We, therefore, convert this petition into

appeal, allow it, set aside the impugned judgment and orders of the

authority and convert his removal from service into compulsory

retirement. Needless to say the service he rendered even after his

reinstatement shall be counted towards his pensionary benefits.”

(emphasis provided).

8. Similarly, the-august Supreme Court of Pakistan in its judgment
reported as 2019 PLC (C.S) 263 has held as below:-

“(5) Keeping in view the facts and circumstances of the case, we
consider that punishment of dismissal from service imposed upon the
petitioner is quite disproportionate in the face of misconduct of
remaining absent more so when the petitioner has 35 years of service |
with the respondents and the reason for his remaining absent is not

disputed by the respondents themselves. We have proposed that the




penalty of dismissal from service be‘com'/érted into that of compulsory

retirement, which was conceded by the counsel fof the petitioner.”

0. In view of the above discussion, the appeal in hand is allowed and
the pehalty of dismissal from service awarded to the-appellant is
converted into that of compulsory retirement with effect from the date
of his dismissal i.e 31.01.2017. The period of un-authorized absence of
the appellant from duty shall be treated as leave without pay. Parties

are left to bear their own costs. File be consigned to the record room.

ANNOUNCED . |
© 22.06.2021 : /.

| (SALAH-UD-DIN)
R ) MEMBER (JUDICIAL)

<

(ROZINAREHMAN)
MEMBE UDICIAL)
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ORDER
22.06.2021

Appellant alongwith his counsel ,Mr.- Taimur Ali Khan,
Advocate, present. Mr. Fazle Khaliq, ADEO (Litigation) alongwith
Mr. Usman Ghani, District Attofney for the respondents present.
Arguments heard and record perused. .
‘ Vide our detailed judgment of today, separately placed on
file, the appeal in hand is allowed and the penalty of dismissal
from service awarded to the appellant is converted into that of
compulsory retirement with effect from the date of his dismissal
i.e 31.01.2017. The period of ‘un-aut'horized absence of the
appellant from duty shall be treated as leave without pay. Parties
are left to bear their own costs. File be consigned to the record
room.

ANNOUNCED

22.06.2021

(SALAH-UD-DIN)
MEMBER (JUDICIAL)




03.04.2021

Junior to counsel for the appellant preSent.

Muhammad Rasheed Khan, learned Deputy D|str|ct

. Attorney anngwuth Fazle Khahq for respondents present

Former made a request for adJournment as senlor
counsel for the appellant is busy before the Hon’ble 4
Peshawar High Court

Adjourned to 227642021 for argum'en_ts"v_bef'erei_'. |

(Atiq Ur Rehman Wazir) ~ (Rozina Rehman)
Member (E) - Member (J)
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18.08.2020 Counsel for the appellant present Mr. Zlaullah DDA
| alongwith Mr. Fazal Khallq, ADEO for respondents present..
Written reply on behalf of respondents submltted which is

placed on file.

To come up for rejoinder and argu‘me“nts on
21.10.2020 before P.B.

21.10.2020 - Junior to counsel for the appellant and Addl. AG

the respondents present. (Mian Muhammad)
P > Member(E)

The Bar is observing general strike today, therefore,
the matter is adjourned to 12.01.2021 for heanng before

o  theDB
(Mlan Muhamma ) Ch'airx' n
Member ' o
)
12.01.2021 Junior to counsel for the appellant and Mr.
o Kabirullah ‘Khattak learned Addl. AG for respondents
present.

Due to COVID-19, the case is adjourned for the
same on 02.04.2021 before D.B.

i ol




. 1194/2019 o

121.01.2020 Appellant in person and Addl. AG . alongwith Abdul

Gahffar, Superintendent for the respondents present. -
Représentati've of the respondents seeks further time fo

furnish the requisite reply/comments. Adjourned  to

26.02.2020 on which date reply/comments' shall positiVer- bv'e 4

furnished.

~ Chair

Appellant-in person present. Nemo for the respondents:

o
N
<
(\®]
N
<
Do
jaw)

Fresh notices be issued to the respondents by way of last
chance. To come up for reply/comments on 06.04.2020

before S.B.

(H'u-. sain Shah)
Member

06.04.2020 Due to public holiday on account of COVID-19, the case -
| is adjourned to 29.06.2020 for the same. To come up for

. ’é;der

the same as before S.B.

- 29.06‘.20201 ' The Worthy Chairman is on leave, therefore, the
. ' case is adjourned. To come up on 18.08.2020 before
S.B. | "

L

- Reader




04.11.2019

10.12.2019

| A.¢—-‘A

10.12.2019 before the S.B.

. & <id adiid St}
- Counsel for the appellant present.

Contends that the date of retirement of appellant’ was

523.04.2018 upon . reaching superannuation while = the
impugned order of dismissal from service was passed against'
the appellant on 18.10.2018 with effect from 31.01.2017. In
the said manner,the impugned punishment was awarded after -

the date of retirement of appetlant. Further contends that the

appellant had applied for early retirement w.e.f. 18.02.2018

which was not considered by the respondents. Pertinentiy) the

alleged absence pertaining to the years 2012, 2013, 2014,
2015 and 2016 was also made a ground for passing the

impugned penalty. The departmental appeal of appellant was

decided in negative on 25.06.2019 but communicated to the

appellant on 05.09.2019.

Subject to all just exceptions regarding the delay in

submission of instant appeal, it is admitted for regular |

hearing. The appellant is directed to déposit of security and

process fee within 10 days. Thereafter, notices be issued to‘

~ the respondents for submission of written reply/comments on .

I

Chairman

present.

Representative of respondents seeks time to
furnish the requisite reply/comments. Adjourned to
21.01.2020 on which date reply/comments shall

positively be furnished. | L
: Chairmar&bﬂ' '

Junior to counsel for the appellant and Addl. AG .
alongwith Irfanullah, Assistant for the respondents




Form- A
bt
v FORM OF ORDER SHEET
Court of '
Case No.-_ 1194/2019
S.No. | Dateof 0|;der Order or other procéedings with signature of judge .
proceedings | . e . :
1 2 3
1 26/09/2019 The appeal of Mr. AF)dur Rashid ‘resubmutted today by Mr. |
Muhammad Asif Yousafzai Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper o;dei’,p]ea'sé.'
| X REGISTRAR "
5. This case is entrusted to S. Bench for preliminary heéring‘:tbi be’ L

o,t'hoj\b% )

put up there on 02‘”“])9}, - B e ’ .

' CHAIRMAN. - -




The appeal of Mr. Abdur Rashid Ex-Chowkidar GGPS Ball Banda District Swabi recelved
' today i.e.on 19.09.2019 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

. 1- Memorandum of appeal may be got signed by the appellant.
2- Copy of application mentioned in para-2 of the memo of appeal (Annexure A) isnot
attached with the appeal which may be placed on it. :

No. [fL6 s,

Dt._ 26 —4 — /2019,
R'EGIS:TRAR L
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

1

Mr.M.Asif Yousafzai Adv. Pesh.
Les bt

/= Pess nedf
2 - “ coly 7 %Wﬁ& il 21 AAmJ/LZc lr
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BEFORE THE KPK, SERVICE TRIBUNAL PESHAWAR

o W
APPEALNO.IL 9% 1019
Abdur Rasheed Al | Education Deptt:
INDEX _
S.No. | Documents Annexure | ‘P.No.
1. |MemoofAppeal | - 01-03
2. | Copy of application A 04
3. | Copy of order dated 18.10.2018 B 05
4. | Copy of departmental appeal and C&D 06-07
rejection order }
5..| VakalatNama | . ----- 1 OR
APPELLANT
THROUGH: | \74“’5 D )
| M. ASIF YOUSAFZAI
ADVOCATE SUPRE URT,
TAIMUR ANSKIAN
ADVOCATE HIGH COURT,
&
S. NOMAN ALI BUKHRI
ADVOCATE HIGH COURT
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BEFORE THE KPK, SERVICE T;RIBUNAL PESHAWAR

%

APPEAL NO. || 9H 12019
s i
Piary No- —-Lm
~g-219

Abdur Rasheed, Ex-Chowkidar, GGPS Ball Banda (Yaqubl) Dated 14
Tehsil & D1str10t Swabi. :

(APPELLANT)
. VERSUS

1. The Secretary (E&SE), Khyber Pakhtunkhwa, Peshawar.

2. The Director (E&SE), Khyber Pakhfunkhwa, Peshawar.
- Thé District Education Officer (Female) Mardan. _
| (RESPONDENTS)

j . / -

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED

125062019 RECEIVED ON 05092019, WHEREBY ~THE

DEPARTMENTAL APPEAL OF THE APPELLANT OF THE

APPELLANT HAS BEEN REJECTED AGAINST THE ORDER

DATED 18.10.2018, WHEREIN MAJOR PENALTY OF

~ REMOVAL FROM SERVICE HAS BEEN IMPOSED UPON

Y\ THE APPELLANT WITH EFFECT FROM 31012017, FORNO |

:"Fi\e a to-d'a;, GOOD GROUNDS. % -

Reglstrar |
\i\?\‘? PRAYER: S |

FHAT ON THE ACCEPTANCE OF THIS. APPEAL, THE

¥ §. ORDER DATED 25.06.2019 MAY KINDLY BE SET ASIDE
S AND THE ORDER DATED 30.04.2014' MAY BE MODIFIED
r g - INTO COMPULSORY RETIREMENT AS THE APPELLANT
g HAS HASIMORE-THAN-24-YEARS-OF; SERVICE AND WAS
8 ¥, AT THE VERGE OF RETIREMENT AT THE TIME OF
LIS IMPOSING THE PENALTY-OF DISMISSAL FROM SERVICE. |
% ANY OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL
- % DEEMS FIT AND APPROPRIATE THAT, MAY ALSO BE]

AWARDED IN FAVOUR OF APPELLANT.




RESPECTFULLY SHEWETH

FACTS:

l.

That the appellant was born on 24.04.1958 and appointed in Education

Department on the post of Chowkidar on 16.04.1192 and has performed
his duty with devotion and honesty what so ever assigned to him and no

complaint has been filed against him during his service carrier.

. That the appellant would be retire on 23.04.2018 on attaining the agé of

superannuation, therefore he applied for early retirement with effect from
18.02.2018. (Copy of application is attached as Annexure-A)

. That despite taking action on the application, the appellant was removed

from service on the basis of absence vide order dated 18.10.2018 with'
effect from 31.01.2017. (Copy of order dated 18.10.2018 is attached as

~ Annexure-B)

That the appellant filed departmental appeal on 29.10.2018 against the
dismissal order which was also rejected on 25.06.2019 for no good
grounds and the rejection order was received by the appellant on
05.09.2019 as the copy of rejection order has forwarded to DEO (M) D.I
Khan Office, while the appellant was serving in District Swabi. .(Copies
of departmental appeal and rejection order are attached as
Annexure-C&D) .

. That the appellant come to this august Tribunal on the followmg grounds

amongst others.

GROUNDS:

" A)That the impugned orders dated 25.06.2019 and 18.10.2018 are

against the law, facts, norms of justice and material on record,
therefore not tenable and the order dated 25.06.2019 liable to be set
aside and the order dated 18.10.2018 liable to be modified to
compulsory retirement as the appellant has has more than 24 years of
service and was at the verge of retirement at the time of imposing the
penalty of dismissal from service.

B) That one sided inquiry has been conducted against the appellant R

before passing the impugned order, which is not permissible Under the
law.

C) That no charge sheet was issued to the -appellant before passing the
impugned order which is violation of law and rules.




D) That no show cause notice was issued to the appellant which is
violation of law and rules.  ~- s

E) That penalty of dismissal from service is very harsh as the appellant
has has more than 24 years of service and was at the verge of .
retirement at the time of imposing the penalty of dismissal from
service, therefore the rejection order dated 25.06.2019 liable to be set
aside and the order dated 18.10.2018 is liable to be modified to

compulsory retirement.

F) That the appellant has been condemned unheard and has not been |
treated according to law and rules.

G) That the appellant seeks permission to advance others grdunds and
proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for. | _
i

APPELLANT
Abdur Rasheed
THROUGH: \%"' p
- M. ASIF YOUSAFZALI
ADVOCATE SUPREM JRT,

TAIMUR ALIKHAN
ADVOCATE HIGH COURT,

. J & . ‘
S. NOB?LN 2LI BUzHﬁI-

ADVOCATE HIGH COURT.
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DISTRICT EDUCATION OFFICE (FEIVIALE) SWABIr
{Office phone Fax No 0938280339) o |

e ar ome g

NOTIFICATION. : .

. L

i

!
1. ' WHEREAS Mr, /\bduri Rasheed Chowkidar Govt: Girls Primary School Ball Banda (Yaqubl)
S Tchsnl Rn&ar and District Swabi was proceeded against under the Khyber Pakhtunkh'\'a
N Govc.mmcm Scrvants (Efficiency & Disciplinary) Rules 2011 for the charges of willful absent
! . from duty (habitual absent) and proxy Mr,. Faqir s/fo Akbar Shah was performing his duties as

' o ;rcportcd by IMU. : § : ’ -

¥ t

‘

S

0= S S S

N 2. AND WHEREAS inquiry committec was constituted comprising of thc‘following officers fo

" conduct regular inquiry iagunst the'accused MR. Abdur Rasheed for the charges leveled” agamst

lum in accordance with the rules.

L
ST i Rkl

i. Laiq Zaman ADEO(M) cstablishment Primary. ’ '
if. Muhammad Nacem H/M GHS Gohar Abad. ', ,

N
— e ——

B e
W

PR

' AND WHEREAS the inquiry commitiee after having cxamined the charges, cvidence on record
‘ :' . ! : and explanation of the accused submitted report. According to report/recommendation submmed
' i r . ) by inquiry officer (1) The concerncd chowkidar deserves major penalty under E&D rules, 20!

ERC ! dismissal from service. (2) deductions be made from his dues as admissible under rules. - ;
i - 4, i AND WHEREAS Mr. Abdur Rasheed Chowkidar GGPS Ball Banda Yaqoobi has been ' served L
: show cause notice videiNo. 2382-87 dated 20.5.2017 as he was again found absent(proxy) :is T e

rcporlt;d by IMU. - . : :

I .
t AND WHEREAS the final show causc notice published in the daily Mashrig Peshawar dated '

L P NN,

PO

w

1 25.12.2017 he failed to resume his duty and appear before the undcrqmm,d but failed ) jus'!fy e
: S RS
. allegation leveled agains hin. A

- ———— - v+
- it

pr )

_—

6. NOW, THEREFORE, in excrcise of the power conferred under section 4 Khyber Pa!\htun khawa

il R e WP

R Govt Servant (Eﬂ'cncn(‘y and discipline) rules 2011, the District Education Officer (Fﬂmale) y

Swabl on the capacityj of compctent autherity is pleased 0 impose the major penalty of
. DISMISSAI, FROM SERVICF upon the accused Mr Abdu: Rasheed , Chowkidar, GGPS Ball,

R ST VO I

b ]
f ! - " Banda (Yaqubi) from Service with eftcet from 31- Ol 31-6(-2017 and his absent period with effect. from

.
) . . i
© 14-12-2012+10 31-12- 20! 2/(18 days)01-01-2013 to 31-01- 2013/01-02-2013 10 01- 12-2013/0] 0}- 1*
; 20[4 to 01-02-2014 /0"-03 -2015 to 03-03-2015/01-12-2015 (o 31-17- 2015/01-01 20!6/31 0!~ o " .
: ; o . 2016 and 15,27,28 May 2016 (3 days) may be e rted as unauthorized absence, /. S I i
) ‘1. : ‘ . \.._._-———-——" ’ ; ’ ) . L,f.
N : . R A
Tl ) (REHANA YASMIN) o :
T 'DISTRICT EDUCATION OFFICER: - | ) f
: il . (FEMALE)SWABI o
N Endst: No. 2 §2§3/f. No. DA- -H/Cpmp=Reot: dated Swabi e~/ £/ /32018, o ' Co
¢ l Copy of the above is forwarded for mfom\iuon nd n/action to the: &ea j
oyl 1. Director Elemenlary & S'econdaly Education Khybe W ar, .
» 2. District Accounts Off'ccr Swabi. | A\, ' f
; , : 3. Deputy Commissioner quba ' ) ; T e ;
! 4. District Monitoring Officer Swabi e ' J"
& . 3. " Circle Officer Anti- Conupuon District Swabi with the requested 10 recover 1hc aver payment of. N '
cp ’ " Rs: - 84399/- from Mr, Abdur Rasheed Ex. Chowkidar GGPS Ball Banda (Y'\qubi) o o y
[ . 5. ' Sub-Divisional Educauon Officer (Female) Razzar . !
. 11 { 6. ! Mr Abdur Rasheed, C|IOW|(lddl' GCPS BALL BANDA YAQOOB). i
N T

PR

DISTRICT EDUCA TION OFFICER é]
3 (FEMALE)SWABI

i
i
!
1 |
!
|

LT

\
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.1, WHEREAS, on finality of disciplinary proceedings under Khyber Pakhtunkhwa E&D Rules-2011

Rory R 22

i - X T v F e s P )
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa, Peshawar

®
L x
w.

NOTIFICATION.

penalty of Dismissal from service was imposed upon Mr.Abdur Rasheed Chowkidar GGPS Ball Banda {Yaqubi) Swabi

,-

vide DEO (F} Swabi'Eﬁdst No. 3928-30 dated 18/10/2018.

2. AND WHEREAS, the said aggrieved Chowkidar filed a departmental appeal received through Section
Officer (Primary) Elementary & Secondary Education Department vide letter SO(PE)E&SED/S5-19/Re-
instatement/2018 dated 01/11/2018 to the Director E&SE Khyber Pakhtunkhwa Peshawar (appellate Authority) for
redressal of his grievances/reinstatement in servic'e. )

3. AND WHEREAS, the appellate authority in pursuance of Section 17 read with sub rule (1) & (2) of the E&D
Rules-2011 called for the record of the case and comments from the concerned DEO vide letter No. 4724-25 dated
20.11.2018 for .consideration of the appeal.

4. AND WHEREAS, the DEO concerned provided the requisite record/comments accordingly vide his letter
No. 2063 dated 17.04.2015 describing the reason/circumstances under which the appellant was dismissed from
service after fulfillment of codel formalities.

5. AND WHEREAS, after consideration of the full record report/comments provided by DEO (F) Swabi the
appellate authority has reject the appeal of appellant concerned. ]

6. NOW, THEREFORE, the appellate authority, the Director E&SE in exercise of the powers conferred under

Section-17 rule (2) (a) of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules-2011, is pleased

tggphol_d the major penalty of Dismissal from service in R/O Mr.Abdur Rasheed Chowkidar GGPS Ball Banda (Yaqubi?

[ Swabi imposed Upon him vide DEO {F) Swabi Notification No.’ 3928-30 dated 18/10/2019.

DIRECTOR .
Elementary & Secondary Education
Khyber Pakhtur}!;hwa, Peshawar

/
L/7()/§ (-3(2 YA
Endst: No. I /F.No. Litigation-1 /Malik Abdullah Dated Peshawar the 2019
Copy of the above is forwarded for information and n/action to the:- E =

-
1- District Education Officer {Male) D! Khan w/r to her letter No. cited above. -
2- District Accounts Officer D.1.Khan
3- Appellant concerned.

4- PAto the Director E&SE Khyber Pakhtunkhwa Peshawar.’
@Vf{ ;
. ‘ 2

Assistant Director (Admn)

¢/ 6 E&SE, Khyber Pa?&unkhwa, Peshawar (5
-~

.j ) ‘ ;(,...rfa
7 D:ANew folderiM ARc-i LS‘ et

Y \Mr Abdur Rashid Chowkidar Re-Instatinent accept appeal.doc Att
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BEFORE THE SERVICE TRIBUNAL K.P.K, PESHAWAR

S

Servrce Appeal No. 1194/2019

_ A’bdur Rasheed . Ex-Chowkidar GGPS Ball Banda......
‘R/O Village Yaqoobi, Tehsil Razzar, District Swabi

bl iy il I

Appellant.

VERSUS
l.: . Government of Khyber Pakhtunkhwa through Secretary Elementary&
- _ "~ Secondary Education Department Civil Secretariat Peshawar. '
" , . 2. Director Elementary & Secondary Educatron Khyber Pakhtunkhwa

o * Peshawar.
3. Dlstrlct Education Ofﬁcer (}* cmale) Swabi.. _ : ,
f e » - Respondents
INDEX
S.NO 'Deecription of Documents * | Annexure | Page g
| Para Wise Comments > - 01-04
2 Affidavit - ' - 05 '
3 Enquiry Report ) A 06
4 Show Case Notice . 1B 07
15 | Notification ' 1C. 08
-6 Absence-Report in two News Papers D&E 09-10
7- qu/wo] (E/?bv"( F I—n-
/

DISTRICT E TION OFFICER
(FEMMLE)SWABI

District Edu. Officer
{(Female) Swabﬁ
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Pl BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
AR PESHAWAR : :
5 T g{:"semce Appeal No 1194/2019 |
i ‘{.‘{Aii‘.Abdur Rasheed Ex-Chowkldar GGPS Ball Banda..r..;‘. o

i ':.-.’_'R/O Vlllage Yaqoobi, Tehsil Razzar, District Swabi Appellant'

VERSUS

- Government of Khyber Pakhturikhwa through Secretary Elementary& -
'Secondary Education Department, Civil Secretariat Peshawar. - o

| 2. Director Elementary & Secondary Educatlon Khyber Pakhtunkhwa
. Peshawar.
3. .- District Education Ofﬁcer (Female) Swabi... _ o
TP UTPRPPR +.....  Respondents

: _If_A_RAWISE C-OM_MENTS- ON BEHALF OF THE.RESPONDENTS No.8&0r2

,Respectfully Sheweth

Prehmmary Objections;

A'That the appellant has no cause of act1on to ﬁle the 1nstant o

appeal

-That the appeal 1s badly t1me barred and hit by the pr1nc1ple

of laches

.. - That; the appellant has filed the 1nstant appeal Just to
"pressunze the respondents : o

. -That, the appellant has not come to the Tr1bunal with clean
hands |

That the appellant concealed the material facts from

honorable trlbunal

That the appellant has been estopped by h1s own conduct to ;
the ﬁle the mstant appeal R '
That, upon concealrnent of fact no one can claim any relie'f |
hence the instant appeal is liable to be dismissed.

That, the appeal of the appellant is barred by Law.




f L H . I - o e 'pu-‘j/uwyy-

et
roaR

IR A 1 Admltted to the extent- that he was serving as chowkldar at | o
B ?._.'figﬁiﬂGovt G1rls Pr1mary School Ball Banda (Yaqoobl) Tehsrl
{ N NS ;.Razzar Dlstnct Swab1 He was. removed from serv1ce due toflilff__
"{-.'long absence as ment1oned in the rernoval order Dated 18-,"{_.' a
' 10-2018. | I
; 2 That the app_ellant was absent from duty. Hence he was

ri_ghtlj Arerr‘ioved frorna,‘Service by respondent No.3.

3. ' That, therefore the competent authority has no option than
to initiate proceeding against him to remove him' from service
under Khyber Pakhtunkhwa Government- Servants

" (Efnclency and Discipline) Rules 2011, rule (9) All. the codal
formalities have been observed in the removal of the appe11ant. ‘
Inquiry report, show case notice, Absence notices in  two -
‘newspapers annexed as A,B,C,D,&E.
4. I‘hat the para relates to the reiection of depart mental appeal

-of the appellant by the appehate authorlty

S. l‘hat the appellant hclb no cal loe of act1on to file the instant -
,‘.,appeal and the appeal in har: is liable to be dlSll’llSS(,d on

Lhe f ollowm grounds

Grovnds.,
A Ircor .u1 ‘m,n e Stron@iv iend d thc, removal from Sc‘l‘]‘Cf‘ is
legai and in accordance with law, rules and policy. A.Il the

r

cedel formalities have been cobserved in the removal of the

eopellant. The act of the respondents is aceordjng to ths

O, TV U SRS PR ; W S 41
ponme and i principes of oaturel Rustice. The rule of the.
Paikhtvnkhwa  foverament servents  (efficiéncy  end




©,

discipline) Rules 2011 -hasi'béen implemented in letter and

£

spirit in this pa,rtié":inii.af?fcas‘e.‘ Inféct the appellant himself is
under the weight of negligenéé,,; disobedience willful and
habitual absence and defiance. The removal has been strictly
made in accordance with law, rules and policy in a fai} and
transparent way and the space of vcommittihg mala fide and

illegality is out-of question.

Inéorrect, hence s'trongly denied, the removal of the appellant is according
to the norms_and principles of natural justice. The relevant rule 9:' of the
Khyber Pakhtﬁnkhwa government servants (Efficiency and discipline) rules
2011 has been strictly Implemented in this particular case. The removal has
been strictly made in accordance with law, rules and policy in a féir and
transparent way and the .space of violation, miscarriage of justice is out of
qﬁééiibn. Service appeal No.562/2018 titled Rahim-ud-din versus Inspector
General of police, Khyber Pakhtunkhwa Peshawar, decided on 02-0.;3_-2018
of this service Tribunal is very much clear in this regard. Reliance is placed

on the said judgment.

C. Incorrect, hence denied, the inquiry was made to determine whether the

appellant was absent or proxy. Furthermore the act of conduction of inquiry

by the respondent is according to the norm and the principles of hatural

justice.

It was the demand of fulfiliment of codal; formalities which was rightly
done in this partiéular case. The 'stance of the appellant is conjectural and
ludicrous. He is talking argy bagry just to create right for his re-
.Instatement which is bad in the eye of law. The conduction of inquiry -
made the process more genuine and authentic. The Space of contradiction
and discredit of the entire authenticity of the proceedings against the

appellant is out of question.

Incorrect, hence denied, the appeliént had been properly informed. The

stance of the appellant is conjectural and ludicrous. He is talking argy -




bag1y Just to create r1ght of his remstatement Wthh is the w01st in the'

s 4-

eye of law—He wasJ(ept Properly mformed during the entire inquiry

pr oceedmgs

E. Incorrect hence strongly denied, the inquiry- commlttee probe 1mo the

~ matter and declared that.appellant was wdlful absent and ploxy He did not

: pelform his duty, that is why he was removed from service after comple'tmg |
aﬁ the codal formalities. The act of the respondents is according to the
norms and principles of natural justice. The certificate he attached is not

signed by any competent authority. It is not an authentic document

F Incmrect hence denied, the dppellant was disobedlent He deposned the
amonnt af‘rer 1emoval from service. e was removed on 18-10-2018 while
depos1ted the amovnt on 24- 10 2018, whlch shows his negligence. and

dlsobedlence

.G, That the 1esponde nts seek permission of the honorable service Tribunal t

a*se [ argue hlrther pomts at the t1me of ar guments
In wake of 1he above submlssmns 1t is °amest1y requested that tlns
bmorable sewme Tnbuna] may very ¢ graciousl ty be pleased to dasmms lhe

n*xt’mt appeal with east In favm of the 1eapondents department

ELEL *NTARY AND SLCOND AJ(Y tLEMbl\I l AI Y AND SECONDARY
EDUCATICN DEPARTMENT EDI JCATION KHYBER PAKHTUN KHUWA
CIVIL SECRETARIAT . 2 PESHBWAR /
KHYBER PAKHTUN KHUWA . . . . Elementary & Secondary Education
PESH AW AR Khyber Pat:htunkhwa Peshawar

TARY
at\oﬁ

S r\t‘\f\ﬁuj Qduc

E‘eﬁeguaré § —L)“uo "’) t(x it
vy

b\j\ A

DISTRIC ON OFFICER
FEMALE ; VABI
-District Edu, Ofﬁcet

(Female) Swabu




appellﬁant (s out of c:;wisri(m.
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D. imomreoer, hense dunied, the @@{on:ﬁmﬂ hag been properiy mtormzsa.. The
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’\ T BEFORE THE SERVICE TRIBUNAL K P.K PESHAWAR
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ServrceAppealNo 1194/2019 ,;;ff' R

Abdur Rasheed EX-Chowkidar. .. GGP§Ba$11 %%nda. ..
R/O Village Yaqoobi, Tehsil Razzar, District Swabi ‘
Appellant

‘ VERSUS
1. Government of Khyber Pakhtunkhwa through Secretary Elementary&
Secondary Education Department, Civil Secretariat Peshawar,
2. Director Elementary & Secondary Educatlon Khyber Pakhtunkhwa,
Peshawar.
3. District Educatlon Officer (Female) Swabi. . _
. o . . A " . . - Respondents .

AFFIDAFVIT

We do hereby solémnly affirm and déclare on oath that the conteits of the comments

are true and correct to the best-of our knowledge and belief, nothing has:been-

concealed from this Honourable Tribunal .

" DISTRICT EDR&MTTON OFFICER’
(FEMALEYSWABI .-

District Edu. Offic.
(Female)Swabi

!A_
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(x))nuuiw Report
Title: A dur Rasheed chowkidar posted at GGPS Bal Banda yaqubi reported as proxXy y and also as
 Habitual absent. ~ : o -
- Ref'ere_nce | .
i . , l Vide DEQ (F Swabi NQ. 4779/EMIS IMU/ST 2017 Dated 01-11-2017, the undersigned
committee was constituted t0 conduct impartial inquiry and to submit comprehensive report to

DEO (F) swabi.to proceed further.

01-2017, 01-02-2017, |

nt on various dates 14-
ed‘GGPS Bal Banda

Ba_ckgropnd
17. The committee visit

" The reported n reported.as abse

chowkidar has bee
017,Aan‘d 13-09-20

08-03-2017, 17-04-2017, 25-05-2
Yaqubi on 55.11-2017 at 10:002M
: . fFacts ' : Co
'. ' 1. Mr. Faqir $/0O Akbar Shah CNIC No. .1,6201-0'/84646»5 nearly 58 years old was sitting on
he disclosed that.he'was performing duty instead
| . . N
|

L

chair in front of school gate. On query,

of his landlord Mr. Abdur Rasheed who is chowkidar at the school. He further added - .
~ fhat he was doing proxy for 87 him for the last 02 years. o
2. The proxy'chowkidar, Fagir Muhammad,‘a \ocgl\f-e-ﬂowbut

‘ Rashid is compelled to do 0
nt of village Yaqubi,

3. -Abdur Rashid is permanent reside
desin Abbottabad, Mr. Fagir, gabahat teac

-
s ‘ actually he rest
sources cqnﬁrmed. '
pt the time of visit, Ms. Nusrat gibi Head Teacher was on leave 3
" chowkidar was absent from duty. Ms. Sabahal Khan PST cooperé
committee and gave access to the record and retevant information.

5. Salary of the reported chowkidar is stopped sO far but the school has not much"

~ information about this.
6. The 'reported chowkida

peasant on the tand of Abidur

about 08km from this station: But
her at the school and other~

nd the reported
ted much with the

2
P>

R,
RIS

S v

ris proud enough and does nof. lift anybody else, the teach'e;r :

s able to tabulate the followirg.

R BT
Io s Taskane A widne PRAVIPREEY

’ told horrifyingly. .
9. On perusal of attendance register, the commiitee wWa
chart: / ;
) o e

~ Dec “ath Decto 31stDec
T sani3 7 whole Month .
T Whole Months
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____ S

b A
' [1,24,25,20: 20

_ Dec-15
wklo\

PR e T
Presen'ﬁ )

~ present - -

—hbsent
present’ |
Ab}_ent |

Absent

Conclusion
ncluded that:

Keeping in vie

1. The reporte

7. Hels habitu
not ‘mterested in

¢, it can easily be €0

w the above char

d chowkidar is doing his duty on proxy which is misconduct.

al to remain apsent from his duty.
fired of his duty.

3. Hels
Recommendatloﬁﬁ
The committe€ recommehds that:
enaity under E& D rules, 2011 1.8 dismissal -

1. The reported chowkidar deserves major P

from service.
be made from his

2. Deductions .

dues as admissibie under rules.” 7!

| MUHAMMAD NAEEM » | LAIQ ZAMAN

. HEADMASTER | ADEO (PRIMARY)

GHS GOHARABAD |SMAILA (SWAB!) - DISTRICT EDUCAT}llONﬁ OFRICE
| (MALE) SWABL

’

R
F . i

¥ € amanta .
et i
A N




- DISTRICT EDUCATION OFFICE(FEMALE) SWABI
(Office phdne Fax No 093 8280339 emisfswabi@yahoo.com)

SHo 14 CA USE No TICE.

I Miss Nagh nana Sardar District Education Officer (F ) Swabi, under the Khyber Pakhtunkhwa

" Government Servant (Efficiency % . Disciplinary) Pules 2011, do hereby serve upon you, Mr.Abdur-

Rasheed Chowkidar, GGPS Bal Banda, this show cause notice as follow: -

That consequent upon the material on record and other related papers prowded by IMU, I am

‘ sattsf ed that you do not perform ycur duty by yourself and kept a proxy namecd! Fagir.

You are, therefore, required to show cause as-to why the major penalty of dismissal/ removal
Jfrom service specified in Rule 4(b) of the ibid Rules should not to be impose upon you and also

intimate whether you desire to be heard in person.
If no reply to this effect is received within 15 days of its delivery, it shall be presumed that you -

have no defense to put in and in that case Ex-Parte action shall be taken against you.

The competent authority has dtspensed with the enquiry agamst you

(NAGHMANA SARDAR)
. DISTRICT EDUCATION OFFICER

. ‘ | (FEMALE) SWABI
Endst No. 7’3 $2,’87 / Dated Swabl the 2 OJ /2017 o ' |

: Copy of the above is forwarded f ¥ information to the: -
- 1. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar.

‘DMO Swabi :
3. ASub-thszonal Education Officer Female Razzar with the remarks to St0p his salary zmnzediately

 and send his complete record after proper inquiry.
4. Mr.Abdur- Rasheed Chowkidar, GGPS Bal Banda.
- 5. Superintendent Local Office.

N

. - K
DISTRICT EDUCATION OFFICER
" (FEMALE) SWABI
¢ .
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DISTRICT EDUCATION OFFICE (FEMALE) SWABI

V-
S I
-*' B 4.
P A v

‘ . :; :“ . ] , |. ,~:" ‘ : k4
NOTIFICATION. | : 5‘ R SRS - 1

NG S

v

[ R 2%
da (Y ardbi

" WHEREAS Mr, Abdur Rasheed Chowkidar Govt Girls Primary School Ball Ban
Tehsil Razzar and District Swabi was proceeded against under the Khyber Pak?,
Government. Servants (Efficiency & Disqip’liga_ry) Rules 2011 for the charges of vAfliful absent ‘ ‘,‘-'}

e e T Ry RABTRRI Bbsen) and BTOXY NPt Yio” Akbar Shah /AT S E
reported by IMU. ‘ . d ”

P

5. AND WHEREAS inquiry committee Was constituted comprising of the following officers 1o

—_—N e B

-~

conduct regular inquiry against the accused MR. Abdur Rasheed for the charges leveled against
him in accordance with the rules.
i. Laiq Zaman ADEO(M) establishment Primary.
ii. Muhammad Naeem H/M GHS Gohar Abad.:
3. AND WHEREAS the inquiry comumittee after having examined the chargés, evidence on record

IO R A T

and explanation of the accused submitted report. According yo rcport/reconunendation submitted |
by inquiry officer (1) The concerned chowkidar deserves inajor penalty under E&D rules, 2011 {
dismissal from service. (2) deductions be made from his dues as admissible under rules.

2 e i ~'.~--;.;§23}:-;;£§I}§,);}¥§53§433M;§AbdmRasliéc_d'.-CliéWki'dan GGB&:Ba}iﬁB}nﬂda;xandQWhgegs .: 16 i aereninisicg mini et

show cause notice vide No. 2382-87 dated 20.5.2017 as he was again found absent(proxy) as

reported by IMU.

5. AND WHEREAS the final show cause notice published in the daily Mashrig Peshawar dated
25.12.2017 he failed to resume his duty and appear before the undersigned but failed to justify

allegation leveled against him.
6. NOW, THEREFORE, in exercise of the power conferred under section 4 Khyber Pakhtun khawa
Gowt. Servant (Efficiency and discipline) rules 2011, the District Education Officer (Female)
Swabi on the capacity of competent authority is pleased to impose the major penalty of
. DISMISSAL FROM SERVICE upon the accused Mr, Abdur Rasheed , Chowkidar, GGPS Ball
Banda (Yaqubi) from Service with effect from 31-01-2017 and his absent period with effect from
- - 14-12-2012-to 31-12-2012/(18 da)'s)01-01-2013 to 31-01-2013/01-02-2013 to 01-12-2013/01-01-

J,{é{é v ,,:té - ._.“.__.,Zﬂf’_lé_tQ_D.L:?_.;fZQlﬂ- 102-03-2015_t0 .021-33;;2015/01:12;2_01 SJ&WW-%: g

PRy PRI R VR LSt b " 0% O3

73016 and 15,27,28 May 2016 (3 days) may be treéted as unauthorized absence.

(REHANA YASMIN)
DISTRICT EDUCATION OFFICER
(FEMALE)SWABI

2

Endst: No.jsng//gF. No. DA-11L'Comp: Ret: dated Swavi the: - 1%}Q/ZOIS.
Copy of the above is forwarded for information d n/action to the: -
Director Elementary & Secondary Education Khyber Pakhtunkhwa, Peshawar.
District Accounts Officer, Swabi.
Deputy Commissioner Swabi.
District Monitoring Officer Swabi
Circle Officer Anti-Corruption District Swabi with the requested to recover the over payment of
Rs: - 84399/- from Mr, Abdur Rasheed Ex- Chowkidar GGPS pall Banda (Yaqubi).
5. Sub-Divisional Education Officer (Female) Razzar )
6. Mr Abdur Rasheed, Chowkidar GGPS BALL BANDA YAQOOBL
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4
inquiry Report

Title: Abdur Rasheed chowkidar posted at GGPS Bal Banda Yaqubi reported as proxy and also as
_ Habitual absent. '

Reference .

Vide DEO (F) Swabi No. 4779/EMIS/IMU/ST 2017 Dated 01-11-2017, the undersigned
committee was constituted to conduct impartial iriquiry and to submit comprehensive report to
DEO (F) Swabi to proceed further. '

Background

Thé’reported chowkidar has been reported as absent on various dates 14-01-2017, 01-02-2017,
08-03-2017, 17-04-2017, 25-05-2017, and 13-09-2017. The committee visited GGPS Bal Banda
Yaqubi on 25-11-2017 at 10:00am.

Facts

1. Mr. Faqir S/O Akbar Shah CNIC No. 16201-0784646-5 nearly 58 years old was éitting on
chair in front of school gate. On query, he disclosed that he was performing duty instead
of his landlord Mr. Abdur Rasheed who is chowkidar at the school. He further added
that he was doing proxy for f8r him for the last (&ears.

2. The proxy chowkidar, Fagir Muhammad, a local fellow but peasant on the land of Abdur
Rashid is compelled to do so. .

3. Abdur Rashid is permanent resident of village Yaqubi, about 08km from this station. But
actually he resides in Abbottabad,'Mr. Faqir, Sabahat teacher at the school and other
sources confirmed. : ' "

4. At the time of visit,' Ms. Nusrat Bibi Head Teacher was on leave and the reported
chowkidar was absent from duty. Ms. Sabahat Khan PST cooperated much with the
committee and gave access to the record and relevant information.

5. Salary of the reported chowkidar is stopped so far but the school has not much
information about this.

6. The reported chowkidar is proud enough and does not lift anybody else, the teacher
told.horrifyingly. , :

7. On peruvattendance. register, the committee was able to tabulate the foliowing

chart:

1 SNo. Month/Year Dates - Days | Present/Absent
1 Dec-12 14th Dec to 31st Dec 18 Absent B
2 Jan-13 Whole Morth 31 Absent
3 Feb-13 to DEC-13 Whole Months | 330 | Absent

\Se
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[
‘ 4 Jan-14 to Feb-14 * Whole Months 60 Absent .
5 Mar-14 to Feb-15 _oneyear - : Present |
6 Mar-15 2nd and 3rd march 2 Absent’ '
7 Apr-15 to May-15 two months 60 Present ‘
8 Sep-15to Oct-15 | “two months 60 Present ' ‘
9. Nov-15 2nd and 6th Nov 2 Present: ~
10 Dec-15 ’ whole month ' 30 Absent .
11 Jan-16 wholemonth | 30 Absent -
12 Feb-16 1,24,25,26,27,29Feb | 6 Present
13 Mar-16 whole month 30 Present
14 Apr-16 - - whole month 30 Present -
5 15 May-16 15,27,28 3 Absent
| AN 16 | SEP-16 TO JAN-2017% five months Present
’g? ~ 17 Feb-17 1st February 1 Absent | .
\’\ 18 | MAR-2017 till Date Nine Months Absent ;

Conclusion ' . | ‘
Keeping in view the above chart, it can easily be concluded that:

1. The reported chowkidar is doing his duty on proxy which is misconduct.
2. He is habitual to remain absent from his duty.
3.  He is not interested in Government service and needs to be fired of his duty..

Recommendations
The committee recommends that:

1. The reported chowkidar deserves major penalty under E & D rules, 2011 i.e dismissal
from service.
2. Deductions be made from his dues as admissible under rules.

MUHAMMAD NAEEM LAIQ ZAMAN
HEADMASTER ~ ADEO (PRIMARY)

- GHS GOHARABAD ISMAILA (SWABI)} DISTRICT EDUCATION OFFICE

N

" (MALE) SWABI




PLSIIAWAR HIGH COUR I, MINGORA
BENCH (DAR-UL- -QAZA), SWA[
( Tudicial Deparinient) '

. WI’ No. 211-M/2016
JUDGMENT
Date of hearing: 24,02,2021

.. Petitioner:-  (Akhtar _Ali _Khan) by Mr.',jf"

P ~" " Shahzullal I(Imu Yousafzai, Advocate.

i g T R e

R T

- 'Resgonden : = (Govt: of KPK & othets) by Mr o

Raza-ud-Din Khan, A.A.G.

WIQAR AHMAD, J.- This order is directed to di%posé : ‘ o

ST of the petmou fi lcd by petitioner undcr Atrticle 199 of o L

1

B the Lomhtutmn of Islamic Republic of Pakistan, 1973 -

2. ' Fetitibner has contendsd -in his writ

.petmon that rcspondents/depmtmﬂm had mv;ted e

.apphcatlons for the posts of Drawing Master bv"-' -

pubhslnng a prochmatlon in dmly newsp'lperf

Petltlonﬁr “applied agamst said posi*s qualifi ed the

U reqmsxte tpet as well a5 mtetnew and was ﬂvcordmgiy oot

appomted against the subject post vide appointment

" order dated 1’7.()!.l995, upon. recommendations of »
Ed o

- 4 the = Departmental Selection Conunittee du!y S

constituted for ‘the subject recruitment. He E\lo() S

alleged in his petition that later on services 'of the

petitioucr were terminated vide order (hted_

| o 13 02. 1997 upon dnechons of the then M.P.A due to‘.v L

poht.tcal motivation. On promulgation of the Khyber

b (D.1L) Hon iz M. Sustter Tsilng (brahim
Mon'ble Mr. Juatice Wiqer Abmad
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. Pa]dmmkhwa Sacked Employees (Appomtment) Act

petitioner ﬁled an application to re‘spondents/

department and requested for hIS re- mstatement

i 2012 (heremaﬁer referred to as ‘the Act’), the~

under the Aet but to nho. avail, Feelmg aggneved;‘_":" Lt L

from the dets of respondents; lie hds filed the instant ‘

“writ petition With‘the following prayer_;

"I!‘ fs rherefore osi hiimbly prayed that" g

T on acceptance of this writ petition the inaction of .

the respondent No. 3 by not re-
instating/oppointing the petitioner in light of
30% qiiota reserved for sacked employees niay bé

declared as' llegal, uricoistitutioal - dnd . -

ineffective upon thé rights of petitioner. That ihé

. respordent No, 3 may furthér please be directed . ,_f. L

1o re-instate/appoint the pétitioviér ok the posi of -

C -‘Drawing Master under the 30% quiote. Any -

dther reritedy which this aiigust Cotirt deens fit
that iiay also be in favour of the petltioner ”

3 Respondents were summoned out. of

Whorn fespon'dént. No. 3 filed his parahwxse

comments It was contended in the comments by

r)
N

respondent that‘..p_etitioner had been appointed on -

AA ﬁxed pay, agamst leave vacancy and as a stop—gap

- ‘arrangements It further ‘stated ‘in the cor_nments that

( A
petitioner liad not been a'ppomted agamst 4 regular

. * period he was removed from service.

o

.....

j civil post, therefore on completion of his contractial L

4 We havé heard arguments of léarned |

cotnsél for pétitioner; leatried Adlt: A.G: appeating
e Coft behalf of- ofﬁma[ respondents ind pemsed the }-

record

Na'ltb (D.B) Hon 'ble Mr. J’mlr.e Tahitiaq Ibrabim
Hornble Mr. Justice Wigar Ahmad
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5,  Perusal of recotd réveals that theé

reasons for non-consuderatlon of pent:oner had béen

T o : prov1ded by respondents i their lettér dated ;

|
|
j . . L tee
S 05.05.2014 a‘ddressed to thé petitionér, contents of
. which aré also teprodiced hereuh_dér for . ready

" -tefereticé; -

(1) You kave- been appoiiited ds uiitrained DM
piirely ‘on- adhoc and temporary basis and as
stopgap drraigemenit and liable fo. teintination .
and reversion dt any timé without assignation -
any reason in 1 993. S

L e -",(2) You Were appomted agaisist DM léave vacancy T e

''''' o " On the atrival of original ; cdididate your

services will stand ceased 3

1

(3) Yoiir services were rrregular dab-intio void, ami o
-against the prescribed rules, therefore yotr - ,
_service is hereby dzspensed with, with zmmedtare S

et ...‘.’-_:i.;.'::_: o
(4) Ifou have ot possessed ithe P"escr:bed' Tl

qualification meant for the DM post at the tinié of '
your appointment in 1995. ‘

- (3)Your appointment had beenamade in 1995 ,
it - against DM post.on stopgap 'arrangement and*,' s

7

- hot on reguldr basis. - ‘f'.é’

AND WHERE in puisiiance of Govériiiment of
Khyber Pakhtunkhwa sacked Eniployees Act,
2012 allowed the appointiment of those =~
. candidates who was appointed on regular basis . . .
fo a civil post in the province and who possessed L
" the prescribed quahﬁcatmn and experience for. .~
the said post at that time." L

- Perusal of appointment order of _
petlttoner avax!able with tHe writ petition fevedls that“ e

E '_ . he had been appomted it BPS-09 but on a fixed paya. AR R

of Rs. 1605"7’, against a ledve vacancy. Ternis aid

coriditions ‘p‘roVided therein also indicated that the: -

. Nawnb(DB.)Hoabl!Mr Justies Ishtlaq [brakir P U
- Hon'ble Mr, Justica Wigar Ahmad oamen s L et T e
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@ 2 rdpp‘bin}t.‘men't‘h_éd.been mdde purely on temporary: -

basis and as’ stop-gap arrarigements liablé to
termination without assigning any reasons,,Section 3.

of the Act provnded for remstatement of sacked_'_'i; .

L employees to the followmg effect;

S 3 Appoimment of sacked eiployees.—
Notwithstanding aiiything contaiied in -
_ . any laiv or rule for the timé' being in .
. = force, on“the commericement of this Aoty - 0 o
- all-sacked-employees subject to sectiohi 7, :.7
"may be appo!med iri their respective cadre e
they occupied civil posts beforé their
distiissal, removal and termingatioi from
,service. :

- Providéd that !Ite sacked émployeés shall """

* bé appointed: against thirty percent of the
available | vacancies I ithe said

: Depar(hient‘ 1 ;

Provided further that ihe appoimment of”
. sacked emp[oyees shall be sub]ect 1o thé R
.~ miedical fitness and verification of their- . . :
" chardcter giitecedents to the satisfaction. > c o s T
of the concerned competent authorily R

Definition of “sacked emp!oyee”
B B o . - provnded in clause (g) of séction 2 of the Act is also . -

relevant for the present. . discourse, which’ -.ris_'," T

reprodpced hereunder for ready reference;

S.2...... Pesavaresenseesererees revneearserasonssin

(a) ooooooooo P R LY Y T TR R R P TR T PR PR, vers

(B ceiviiciiviiinivnininiumeincncinsiriensioiiis
c TSR . [ .4'~l"l-4| .
..‘"..'.‘..‘..".'...O.Q.‘..‘ """" tenevas *RIs TNV

N f T - L Vi e . e iy

. >} . . 3. R Tar ievnals .
() inmmineioniiiviivernnesnenionneitlonnninnioliones
: .2 ‘ g

e Y

T e
. Toee VPR
- w_no‘.oa,cpuoo ----- Pesrevarisrenveirirrniisirrechrres

Nawab (D B.) Hon'ble Mr. Justice !ahllaq Ibrabim
Hon'ble Mr. Justics Widir Abmiad

i
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77200 seiction 3 of the Act thereof. -

t - Pl
RPN ’ 5

(@) “Sicked éimployee” means a person who -. .

was appointed on régiilar basis 1o a civil

- post i - the . Proviticé of the Khyber .

© Pakhitunkhwa. and who possessed ihé .. -

" prescribéd - ‘gualificdtion and expérighcé -
for thé sald post ai thaf timé, duriif the
pertod from 15t day of Noveriber 1993 to
theé. 30th day of Noveniber, 1996 (both
days lhclusivé) dnd Was " distilssed,
| -reiioved; . oF. ferminatéd frof  service

- v daring. the  perlod from Ist day of .-

UR

L1 Novémber 1996 6 3ist day of Déceibér :.* we S

1998 on the pround of Iirégular
appouitmem's

" ‘Pétitioner had not been appomted on T

; ;regu!ar basis to a cwil post it the;province; at the R

SN 1’! 27 s
" tine of b’ apPOlntment As such hqwould ot faln 50 T

“é
the deﬁmnon_of. sacked employee ngen in the Act

ﬁnd_.'geéult.antly not éntitléd to bé appointed under”

It is otherwise settled by now that ‘

Courts of law have no jurisdiction to add or subtract NV

may bé placed on judgment of Hon’ble Supreme |

Conirt of Pakistan rendered in thé case of “4bdul Ha‘g’ ] '. :

A Khan and others vs Hall Ameer;ada and others”“_ L »

ﬁfrchrted as PLb 201 7 Sugreme Couirt 1 05), wherem-- L

it wis obsérved;

. “Thé readlrig in of words or Meanlng into a smtutev .
s _when ity meanlng 18, otherwise cléar is tiol R
S permissiblé. A$ 8 matter of stainiory imei'prél'allun,;;.; S
Courts -pénerally = abstal  from providing
‘casiis ohilssiis’® or viisslois fi a staiuis, tfimugh
constriictio or inferprétation. An éxception fo this |~ .
ritle Is; when there Is a self-évident omission i a.. / A

T provzsion and the purpose of the ia¥ as intended by~.- R

Nnnb (I) B.) ch blc Ml‘ Juatice mulnq lbnhlm
Hoa'ble Mr. Justice Wiger Ahmld

) tg thq ¢c1ea; WQf,'S.’,s.Of a statute. Reliance in this r,.espec_;_ R



S ?dlléétorb.Sale§ Tax Gu rariivaia vs Messrs Sty €l s .

fhe’ legislature cannot o!irermse be achieved; or zf

the literal constriiction of a particuldr provision

leads to wianifesdly dabsird or dnomalous results, . .

which .could ol havé beén litended by the

L legislatureé. Hauwver, this powér Is fo be .axercised doer
L cautiouslyy _rarely. and only in exceptional u
*clrcuimstaices. ;

Szrmlar obseérvations - ‘had also been

tecorded by’ Hon’b!e Apex Court in the casé of “ The L

' Asia_Moliaiinad Dih & sons giid others reported” -~ ~ - -~ -7 - "

téported aS'ZOf 7 SCMR 1427 in the following Words; L

':..“Iri fact the Coiurts should réfrain froim supp{ying','l. =

o ‘an oitilssion inn “the Statiite becduse o do so steered .

" the ‘courts froin the réalms of inteipreiation or"f"-... S

constriction lito those of legislation.”*

Ihus, . extending ~ ﬁeneﬁt_ oof, —:

. re-instatetnent to the petitioner Would réquire ad'diti.dp.”; e
: fq the ’cléﬁ.r :i';'irovié'ic;ns: "<.>f.lt}ie' ‘Act, which doesnot SR
:eﬂ‘visa'gg fOr re-emiployment of ari employee who had

tiot beeri appointed on regular basis to a civil post inthe. . . s

. service of the province.

CIEAP
%

- ANNOUNCED

6. "In light of what has been discussed

above, the petition i hand was' found lacking any -

" siibstance and satme is accordingly diSiissed.

Dr: 24.02.2021

N-w-h OB Roa'tle Mr. Jusfee wm-q ibratim
.. Hep'bie Mr. Justics Wigar Ahmdd
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No/6° ST Dated °7 /2 2001

Tol

The District Education Officer Feméle,
Government of Khyber Pakhtunkhwa,
Swabi. '

Subject:  JUDGMENT IN APPEAL NO. 1194/2019, MR. ABDUR RASHEED.
HUSSAIN. B

Iam directéd to forward herewith a certified copy of Judgement dated

22.06.2021 passed by this Tribunal on the above subject for strict compliance.

Encl: As above | | (\

Lw{
REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR. |




