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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALPESHAWAR
Mo .. . service Appeal No.1123/2019 | |
Date of Institution: '04.09.2019

Date of Decision: 03.12.2020

| Aqil Shah Ex-Constable No. 653 District Police Buner.
' (Appellant)

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and 2 others

o I . | ... (Respondents) N
* Mr. Nageeb Ullah Khalil
Advocate A For Appellant
Mrs. Zara Tajwar |
Deputy District Attorney : For Respondents
Mrs. Rozina Rehman Member (3)

Mr. Atig Ur Rehman Wazir Member (E)

J‘UDGMENT: . o |
Mr. ATIQ UR REHMAN WAZIR:- Brief facts of the case are that the appellan;
Mr. Agil Shah 'Ex;ConstabIe was earlier dismissed from service on 17-01-2009,
against which the appellant filed Service Appeal No. 240/2018 before this
Tribunal, whicl% Was‘accepted vide judgment dated 29-08-2018; that respondent
I ' ~ filed CPLA b‘efore the angust Supreme Court against judgment of this Tribunal,
B  but did not implement the judgment, hence the appellant filed execution petition
' No. 40"5/2018‘ and on the directions of this Court; the appellant was provisionaily
re-instated into service for the purpose of de novo Inquiry on 12-04-2019 and.as

| ~ aresult of the inquiry, the appellant was again dismissed from service on 30-05-




1 "2019 The appellant preferred departmental appeal on 13-06- 2019 WhICh was

reJected on" 09-08- 2019, hence the mstant Servnce Appeal with prayers that

' respondents may be directed to re-instate the appellant in service w. ef 29-08-

' 2018 wuth all back benefits as the appellant was re-instated into service by this

Tribunal vide judgment dated 29-08-2018 and de novo inquiry was optlonal
o 2. Written reply/comments were submitted by respondents.
3. A'rguments heard and record perused.

‘ 4 o Ljearned counsel for the appellant contended that the a_ppellant was re-
N Ai_ris_tated into service by this Tribunal vide Judgment dated 29-08-2018. Learned
counsel for the appellant contended that respondent filed CPLA before the

- augtjst 'Supreme Court against the judgment, which is still pending, but inspite of

o clear decusuon of the court, respondent No. 3 did not honor ]udgment of this

Tnbunal even after lapse of three months, which compelled the appellant to file

‘Execution itton No. 405/2018 for compliance of judgment. Learned counsel
for the appellant further contended that on the directions of this Tribunal, the
appellafnt was provisionally re-instated into service for the purpose ofr:de novo
'inq'uiry"on 12-04-2019. Learned cpunsel for the appellant contended that
‘respondents were required to re-instate him as per judgment and de novo
mquaryiwas an option, but the respondents again dismissed him from service

' becaus’e.'of de novo inquiry. The appellant preferred departmental appeal on 13-

06}2019, which was also rejected, hence the instant service appeal on the

grounds that the impugned dismissal order dated 30-05-2019 is in violation of

the directibns of this Tribunal and also against the law and rules. He submitted

that the de novo inquiry conducted was also against law and rules, as proper

fprocedure was not adopted and inquiry officer did not record his statement and
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final show cause notice was also not served upon the appellant. The learned
counsel prayed that the impug}led order dated 30-05-2019 may be set aside and
~ the appellant may be re-instated in to service w.e.f. 29-08-2018 with all back

benefits.

5. The learned Deputy District Attorney explained that the appel:lant was

enlisted as constable on 29-01-2008. Earlier he was dismissed from service

under Section 5(4) of Removal from Service Ordinance (RSO) 2000 on the

charges of absence from training in PTC Hangu, as he was having less than one

year of service and was in probation period. Learned Deputy District'Attorney

contended that this Tribunal granted him relief on 29-08-2018 with directions to

the respohdents to re-instate him in to service and the respondents were at

liberty to conduct de novo inquiry against the appellant. In compliance of the

o judgment, the appellant was re-instated into service and de novo inquiry was
| Whim' The learned Deputy District Attorney argued that since
u € appellant was in probation period having less than one year of service, so he
l “ was required to be proceeded against under rule 12.21 of Police Rules 1934, but
| - keeping -in view the ‘orders of this Tribunal, he was properly proceeded against

under Police Rules 1975. Inquiry officer was appointed, who conducted proper

inquiry and served the -appellant with show cause notice and statement of

allegation as well as afforded opportunity of personal hearing, but the 'eppellant
coul'dlnotidefend his case, hence the inquiry officer recommended his ;dismissai

o from service and he was dismissed from service according to law. The learned
Deputy District Attorney further added that there is no concept of final show
cause-notice in Police Rules, 1975 and the appellant was provided every

~opportunity of defense but his case being devoid of merit was dismissed for the




second Jitime. The learned Deputy District” Attorney prayed that case of the

|

: a'ppellaﬁt without any substance may be dismissed with costs.

i
1

}
i

6. We have heard learned counsel for the parties and perused the record.

Record 'iréVeaIs that the appellant twice failed to prove his willful - absence

'otherwis:’e.AStance of the appellant to the effect that his absence was due to

illness of her sister was not supported by any evidence in shape of medical

prescrlptions It was also noted that the petitioner was in probat|on period
|.

having Iess than one year of service, when he was dismissed earlier in 2009 and
was 'rigr'|1tly~proceeded against under Section 5(4) of RSO 2000 and under the
rule ibidf, there was no need of holding an inquiry. Again as per judgment of this
Trjbuhal:{,” the respondents re-instated him in service and also exeréiséd the. .
option o|f de novd inquiry as per judgment and he was proceeded against under
Police Rules 1975 after fulfilling all the required formalltles and provsdmg every
opportunity of defense, but he failed to defend his case, thus was d|smissed

l
again.

| . |
7. ~In?view of the situation, the case being devoid of merit is dismissed. No

orders a.f, to costs. File be consigned to record room.

!

ANNOUNCED

03.12.2020

~ (ATIQ UR REHMAN WAZIR)
MEMBER (E)
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Learned counsel for the a.ppellant present.

Zara Tajwar, learned Deputy District Attorney for respondents
present. ‘ f

Vide our detailed judgment of today of this TribUnéI, placed
on file, the present service appeal is dismissed. No order as.to costs.

File be consigned to the record room.

ANNOUNCED

03.12.2020

(AM}L/

R REHMAN WAZIR)
MEMBER (E) -
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09.10.2020 Appellant alongwith counsel present.

Zara Tajwar, learned Deputy District Attorhey alongwith

Nowsherwan Inspector for respondents present.
Arguments on behalf of appellant heard.

Learned Deputy District Attorney requests for
adjournment. Adjourned. To come .up for remaining

arguments and order on 09.11.2020 before D.B.

L <

(Atig ur Rehman Wazir) - - (Rozina Rehman)
Member (E) Member (J)
09.11.2020 Appellant in person present.

Zara Tajwar learned Deputy District Attorney for

respondents present.

Learned Member (Judicial) is on leave, therefore, process
could not be conducted in. the instant case. Adjourned. To -
“ come up for remaining arguments and order, on 03.12.2020

before D.B.

s

(Atiq ur Rehman)
Member (E)




12.06.2020

21.08.2020

18.09.2020

A

Lo

Appellant  with counsel present. Mr. Kabir Ullah

Khattak learned Additional Advocate General present.
Learned counsel for the appellant submitted rejoinder which
is placed on file and seeks adjournment. Adjourned. To

come up for arguments on 21.08.2020 before D.B.

(Rozina Rehman) (M'.A/u%; Kundi)

Member Member

Due to summer vacation case to come up for the

- same on 18.09.2020 before D.B. -,

Counsel for appellant present.

Mr. Kabirullah Khattak learned Additional Advocate
General _alongwith' Nowsherwan S.1I for respondents

o -

. L present. -~ S ot .

" Learned Additional Advocate General requested for

‘ ad}ournmenf.‘ Adjbu'rned. To come up for arguments

on 09.10.2020 before D.B.

o — Y
Miq-ur-Rehman Wazir)

(Rozina Rehman) |
Member(E) Member (J)




10.01.2020 Appellant present in person. Addl.'AG alongwith Syed . ‘
Daud Sﬁah, S.I for the respondents present.
Representative of respondents seeks further time to ;
furnish. reply/comments. Adjourned to 30.01.2020 on ‘

which date the reduisite reply/comments shall positively
be furnished.
o \ |
N Chairfnan ' :
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30.01.2020 Appellant in person present. Mr. Kabir Ullah Khdtfk ‘idarned

Additional Advocate General alongwith Nowsherawan S.I (Legal)
present and submitted written reply/comments. Adjourn. To come

up for rejoinder if any and arguments on 02.04.2020 before D.B.
Member
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17.10.2019

16.12.2019.

Counsel for tHe appellant present.

Contends that in pursuance to the judgment in Appea!NQ.
240/2018 this Tribunal required the respondents -to conduct
denovo enquiry agai‘nst the appellant strictly in accordance with .
rules. On the other hand, the so-called denovo departmental
proceedings were taken in haste. In the charge sheet dated

10.05.2019 the appellant was required to submit his written.

. reply within two days to the enquiry officer while the relevant:

rules provided a minimum period of seven days for the purpoée.'
It is further contended that the impugned order was apparently * :
issued in pursuance to order of this . Tribunal passed on
29.05.2019 durihg the execution proceedings in ordér to defeat
the directions contained in the judgment in Appeal- N'o.
240/2018. , _— \
In view of arguments of learned counsel and the available . .
recbrd, instant appeal is admitted to regular hearing. - The
appellant is directed to deposit security and process fee Within‘ |

10 days. Thereafter notices be issued to-the respondents for

submission of written reply/comments on 16.12.2019 before- ‘3 o

S.B.

Cha\ an

Counsel for the appellant and Addl. AG alongwith |
Nosherawa‘n, Inspector for the respondents present.

Representative of the respondents requests for time to
furnish the requisite reply/‘comments. Adjourned to
10.01.2020 on which date reply/comments shall positively
be submitted. ‘ '

| Chairman




Court of

Case No.-

Form- A

FORM OF ORDER SHEET

1123/2019°

S.No.

Date of order
proceedings

Order or other proceedings with signature of judge

2

04/09/2019

03510% )4

The appeal of Mr. Aqil Shah presented today by Mr. Hamad
Hussain Advocate may be entered in the Institution Register and put _up'to'

the Worthy Chairman for proper order pléas

REGISTRAR © WA\ ] |
This case is entrusted to S. Bench for preliminary hearing fq be-

put up there on l7))0j )9

A}
L

CHAIRMAN




VERSUS

The Prvgvincial Police f)fﬁcer Khyber PékhtunkhWa, Peshawar and others

INDEX
S.NO Description b‘fDocum‘ents ' Annexure | Page
1 Mcﬁg of appeal - ' 1-5
2 Copy of judgment dated 29/08/2018 A 6-Q
N cﬁipy of provisbmaliy reinstatement order B
_ldated 12/04119 e Ao
4 | Copy of order cf honourable service tribunal | C _
- 29/5/19 in E.P No. 205/19 . W~ VD~
5 | copy.of impugned order dated 30/05/2019 D * \2) '
6 - Cepy of Departinental Appeal dated 13/06/19 | E & F .
_| and rejection order dated 09/08/19 WY =
7 Copy of charge sheet and statement of |G
| allegations - _ 327
!ﬁ' |7 | Wakalat Nama E 3

o } Nageeb Ulllah Khalil
'dm.)mo\";- o\ . &, '\?\

Hama =’kqss'ain
Advocates Peshawar
Mobile no. 03120952763
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s BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. ”}3//2019

: Aql] shah E}( - Ce}dt&é Z& Ne- é 53 Dl‘f{YI‘C zsAppe“aﬁJiﬂéybcr Palkhtukhwa

.......... ervice Tribunal

P&éecé gwt}z‘a’rr~ Diary No.l_z_z' Z
ERSUS ' ( —7[ 2 _
: . v Dated o — &/ 7
1. The Provincial Police Officer Khyber Pakhtunkhwa, Peshawar
2. The Regional Police Officer Malakand Divsision Swat.

3. The District Police Officer District Bunir. ....... | Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
THE IMPUGNED / DISMISSAL ORDER BEARING 3656-58/ENQ
DATE 30/05/2019 ISSUED BY DISTRICT POLICE OFFICER
DISTRICT BUNIR.

"PRAYERS.

“MOST HUMBLY PRAYED THAT ON ACCEPTANCE THE
INSTANT SERVICE APPEAL THE  RESPONDENTS
' DEPARTMENT ‘MAY VERY KINDLY BE DIRECTED TO
REINSTATE THE APPELLANT IN SERVICE W. E. F 28/08/2018
WITH ALL BACK BENEFITS AS THE APPELLANT WAS
REINSTATED IN TO SERVICE BY THIS HONOURABLE
TRIBUNAL VIDE JUDGMENT DATED 29/8/2013 BUT AFTER
CONDUCTING OF ILLEGAL PROCEEDINGS OF DENOVO
ENQUIRY THE APPELLANT WAS DISMISSED AGAIN FROM

| SERVICE ON 30/05/2019.
Fﬁ‘edtq—dﬁg}’
Bz map - -
| R{,f\oﬁg‘;‘;\f Impugned dismissal order date 30/05/2019

Departmental appeal date 13/06/2019
Rejection of departmental appeal dated 09/08/2019

Filling of Service Appeal on . QM..../.99..../2019




>

-

RESPECTFULLY SHEWETH, -

¢ F A C/_B /2 My humble submissions are as under.

1. That the appellant was earlier dismissed from service on 17/01/2009

against which the appellant filed Service Appeal No. 240/18 Aqil Shah

vs Police etc before this Honourable Service Tribunal which was

accepted- vide judgment dated 29/08/2018 [copy of judgment as

~ Annexure —-Al.

. That after passing judgment dated 29/8/2019 by this Honourable

Tribunal the respondents department filed CPLA before the august

‘Supreme Court of Pakistan against the judgment dated 29/8/20190f this

~ Service Tribunal which is still pending.

. That after elapsed of three months of the judgment dated 29/8/2018

when the appellant was not re-instated into service then the appellant
filed an Execution Petition No. 405/2018 before this Honourable Service
Tribunal for compliance of judgment dated 29/08/2018. On the
directions of this Honourable Service Tribunal the District Police Officer
Buner provisionally re-instated the appellant into service for the purpose
of de-novo enquiry on 12/04/2019 [copy of provisionally

reinstatement order as Annexure —B].

. That during the execution petition on 29/05/2019 on the objections of

the appellants counsel upon the compliance report submitted by District
Police Officer Buner this Honourable Service Tribunal directed the
respondents “that in the order it is provided that the petitioner is

provisionally reinstated for the purpose of de-novo enquiry while, on the

other hand in the judgment under implementation this Tribunal had set

aside the impugned order upon acceptance of the appeal and the

‘respondents were allowed option to conduct de-novo enquiry strictly in

accordance with rules. In view of the above order dated 12/4/2019 does

not appear to be in line with judgment under implementation, therefore,



&

the representative of the department is required to produce fresh
. implementation report / order positively on next date of hearing”.
“Adjourned to 04/07/2019 [copy of order dated 29/05/2019 of the

Honourable Tribunal as Annexure —C].

5. That the District Police Officer Buner/ Respondent No. 3 dismissed the
appellant from service vide order bearing No. 3656-58/Enq dated
30/05/2019 [copy of impugned order dated 30/05/19 as Annexure —D].

6. That the appellant submitted departmental appeal before the Regional

| Police Officer Malakand Division on 13/06/2019 which was
filed/rejected on 09/08/19 [copy of departmental appeal and rejection
order dated as Annexure — E & F].

7. Hence this service appeal, inter ilia on the following grounds.

GROUNDS

A. That the impugned dismissal order dated 30/05/2019 is against the law,

rules and norms of natural justices hence liable to be set aside.

B. That the impugned /dismissal order dated 30/05/2019 is violation of the
directions of Honourable Khyber Pakhtunkhwa Service Tribunal and
also against the law and rules because the Execution Petition No.
405/2018 was pending before this Honourable Service Tfibunal for the
proper compliance of judgment in service Appeal No. 240/18 dated
29/08/2018 and during pendency the respondents is bound to show full
compliance with this Honourable Tribunal and the respondents

department could not passed any adverse order against the appellant.

C. That this Honourable Tribunal vide judgment dated 29/8/18 had set’
aside the impugned order and was directed that the respondents however
at liberty to conduct de-novo inquiry in accordance with rules which is

discretion to the respondents if deem to conduct de-novo inquiry. But

L~ i .



the respondents seeks it proper directions of the Honourable Tribunal for

the purpose of de-novo inquify but the impugned order was set aside and

‘the appeal was accepted and the de-novo inquiry was an option not was

proper directions.

. That the appellant served charge sheet and statement of allegations by

the enquiry officer instead of the competent authority i.e District Police
Officer Buner which is against the law and rules [copy of charge sheet

as Annexure — GJ.

. That proceedings of denovo inquiry was also not fulfilled in accordance

with law, rules and rule 6 [1] [b] of the police rules 1975. Because

charge sheet and statement of allegations was issued to the appellant by

~ the inquiry officer instead of competent authority i.e. District Police

Officer which is also against the rules 6 [1] [b] of the police rules 1975.

. That the enquiry officer not fulfilled enquiry proceedings in accordance

with law and rules and completed the enquiry process within two days
which is against the law/ rules, there is mandatory 6f 7 days for
submission of written reply of the charge sheet and statement of
allegations but the appellant was not providéd 7 days time for

submission of written reply of the charge sheet and statement of

| allegations.

. That the enquir_y officer has not been recorded statement of the

appellant by itself in accordance with law but in enquiry proceedings,
the reader of the SP investigation / Enquiry Officer recorded the

statement of the appellant which is against the law and rules.

. That the appellant was not served final show cause notice by‘_ the

competent authority nor given opportunity of personal hearing before the
competent authority i.e. District Police Officer but show cause notice
was issued by SP investigation / Enquiry Officer, who is not competent

authority thus the impugned order was passed in harsh manner but not in

©

conducting of de-novo inquiry because the case was not remanded for

bt gt
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~ accordance with- law.and. rules, hence the impugned order dated
. 30/05/2019 may kindly be set aside. |

It is, therefore, humbly prayed thet on acceptance this appeal the
impugned order bearing No. 3656-58/Enq dated 30/05/2019 may be set
aside ‘and appellant may kindly be re-instated into service with all back
benefits as the appellant was earlier reiﬁstated in service by this Honourable
Tribunal vide judgment dated 29/8/2019 but after conducting of illegal
proceedings of denovo enquiry th'e appellant was dismissed again from
service vide impugned order bearing No. 3656-58/Enq dated 30/05/2019
and the impugned -order passed by the District Police Officer Buner may

also be declared unlawful.

With such other relief as may be deemed proper and just in

circumstance of the case may graciously be allowed.

: Appellant

-

Constable Aqil Shah
No. 653 District Police Buner

Through S /‘/%

Nageeb Ullah Khalil

And
Hamad l—Jiu-sSai\n

Advocates Peshawar
Mobile no. 03120952763

AFFIDAVIT

I, Aqgil shah r/o District Bunir do hereby solemnly affirm and declare on
oath that the contents of the instant service appeal are true and correct to the
best of my knowledge and belief and nothlng material has been concealed from

this Hon’ble ®ewus. 75/ 4unel]
| Sl

DEPONENT
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U BE FORE THE HONBLE hHYBER PAKHTUL, SHWA o L
i SERVICES ’J‘RIBUNAL PESHAWAP S S
Eln h - : -:- . o el - | ‘ ' "
T InResA Ale " pors v /7 / | B
f\q/il Shah Ex-Constable Nur 653 l.{/ol! District Banir. lhucu-;'--.".\.("’.!?;ftf/b , B
S : ( : cese (Aopellant) : p :
- VERSUS N
1. Provincial Police Officer Khyber Pakhtunkhwa é
Peshawar. ' ‘ = : , o ‘::;;
2. District Police Officer Bunir. : Lo

3. Deputy Inspector General of Police, Malat™. ad: 2 -
" 4 LGP, Khyber Pakhtunkhwa Peshawar. R
~pemstenssdaseoas (Respondents) | g
APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT N
1974 KIYBER PAKHTUNKHWA AGAINST THE" R
' ORDER DATED17-01:2009 WHERE BY THE R
w2 - APPELLANT WAS_DISMISSED FROM SERVICE _ L
“~  AND DEPARTMENTAL APPEAL DATES 22-01-2018 R

HAS BEEN REJECTED ONNO GOOD GROUNDS |+ AE

’r‘\, om0 On acceptance of this appeal the impugned

R e e order dated. 17‘01{2009 may Yindly be set:
N ~ aside and appellant " maﬂr kindly be re-
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B \ mbtated into servmo with all back benefits .
E s of service and anv other relief may kmdly B
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) ( 19 he granted deemed fit in the arcumstances
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. BEFORE THE KHYBER PAKH'I UNK IW/\ SE l\\ ICL 'I‘RIBI_}AL.PESI“U\\-‘v’.—'\.'g

. l [ \u vice /\p[n.ll Nu, 2 I(J"‘(ll\
1 . . Date of [nsutu[non 13.02. 2015

Date of I)cC1§:Qn 29,08, 70/8

4&![] S]mh Ex- Consmbh. No 653 R/o Dmncl Bune

. : o (Appellany
e ‘ vmsus - S

| B Provincial Pc.)Iicc Officer Khyber Pakhtunkhwa [’Ic.\shaWar and three others.
B . : " A (Respondenis;
CMISSROEEDA KHAN, §
Advocale o - Forappellant,
’ MR, MUFHAMAMID RIAZ l’/\IND/\l\HLl
—Assistant Advocate General ==« For fespondents,
" TMR, AHMAD HASS/\N ’ o MEMBER(Executive)
' MR MUHAMMAD AMIN KHAN KUNDI MEMBER(Tudicial)
- IUDGMENT
/\HMAD HASSAN, MFMBFR A:gumcnh ot thc. learned counsel tor ihe
partics heard and record pc.rusn.d
2 RACTS
). ' ,
¢ The appellant joined ‘the Police: Department as Constable iy 2008
f . ) : . .
/ Disciplimuy procecdings were initialed and upon culimination major penalty ol . 4

" dismissal from service was lmposed on hint vide lmpug,ned order dateci
1 17.01.2009. He filed an undalcd dcparlmental appaal whxch was rejected o
RS

5oL --23.00.2018, 'Ihucaltcr Rcvn.w Pcuuon was filed on'2 ’7” 0] 7'()|3 dnd lr.;t_ugd 0N 4" T
-—'-——'_-/- . .

e S s al -, s

5.01.2018, huuc the instant service appeal.,

B : | j
T ARGUMENTS 5 ‘
3. Learned counsel for the appellant argued thyt dye. tv some domestic :;,f" '

. problems he was unable to perform duty and disniissed from scrvice vide ; T
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impugned order r!.m,d 17, Ol 2009, Proper mqun\' was not conducted., s » ‘ . '
csklbb}hqd frmg The Inpigngd mdu‘ il wunﬁmw notiee Wit nob served . )
on the appe,!ie.n[ bef'ore impoaing the major penalty. According 1o the directipns h
Yool the Supremc Courl of Paki'é'mn in n.ﬁmcmus C;‘JSCS. i case major penalty {"o . :"
I be lmposud than u.wulal 11'1quuy should mvaxmhl\f be conducted in the nu un.u b .
4 mly
prcsmbz.ci in:the xults l)cnaliy awarded was nol(vu y harsh but given bﬂ‘) .
' ,r(-:t_rosbe;cl;ve efi'ect, so;;iu: ~inj-pugncd order was Avjnid ab-initio.  + 7 - o =
E On the 6£hcr hand ilcéir'ned Assislanl Advoc’ate General argued that before D |I
. “‘(' ' - ! ‘ :
: lmposma oJ maJm' penalty or d]Sll‘Hdef lrom scawc/upon the appellant all cod 1] '
formallms were: lullllled and the appc]l’mt wis ll"hl\’ dismissed from qelvlm - ) - - ’
B CONCLUSIO’N‘: S R g j
.-: 5 ‘ Mdjor punahy of dlSl’niSSdl from serv1ce was awarded to the appellanl - - E
Awde orck,r daled 17.01 2009 The record ﬁmhu rcvmlc.d thal no notice or e(a{) ‘ ) : : 4
: + 5
bll()W-CdLJSL nou(,c, wus bLlV(‘,d on Lhc appu!ldnl betore lmposllmu of abevie ,' ‘
pcndily “’;L *lppellant was ‘dlsmtsscd from service without conducted plopu' (
5 ({Jacxplum:y plocccdmgs Respondcntq in'the impugned order had not nn.mwnad _ ; .
! rwsons whv mquuy wh](,h was a nnndaxmv provision of Jaw not (.ondud«)f'
Aclion taken by the lespondents goes against the procedure givcl; in Poll'icc-
Rules, 1975 but alsa ,yiolatioﬁ of directions of the supreme Court of Pakistsn , o A ’ ‘
‘-_giv'c-q in various ]le”l]‘lu][S tlml in case major pum]ty 15 t0 be imposed againgh-4 . ‘ '
uvxl servant regulir mquuy shon!d be canducted, |1 ¢ w be salely said that action - : : , y

a!u.n by the nspondgnts ‘was. sheer v:olalmn of Article-4 & 10-A ol bhe

_ Constitution of Islamic R(..lebIlC ol Pakistan. (Opporlumty of fair irial was demped-

..to him and Lomicmncd unhuud The impugned oldu is illegal, void ab-iniito -

and unlawlui )//
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ORDER
In the light of the (lnccnom received \|(fu ( PO Peshaswar letier No. 184 ak
dated 03/04/2019. . Comiahic Acil Shah i 1s herehy pm\mmnnli\ re-tnsiated for (he puﬂ"éL oé
de-novo Enquiry, H further orders, ' Vel
. ‘

/o L
;_-',_,""7,/14'-‘ h
: : DISTRICT POLIC  OFFICER,
| I BUNE: |
onNo._ A3

DATED: I 24 pajg

Sadis B S _,_;___.;1.. /fing.
Dake. 14 - O\ - Qma :
, ohy off h(. above ig submitted (o:-

I The Assistant tInspestor (ILHLI{'IJ ’)I Police. Legal CPO Pashawar with reference 1o hie
office memo N, (]umcd ahove,

2 The Depury Impcu i General of Palice., E“nqun"v & In\{x clmn Cro Peshawar o favar
ol information. )
3. The Regional Pnhu Officer. Malakand a S:]I(Iu..‘?i'v;jr:if%%\ral [or favor of informanian,
4 ANl Concerned. - P
/ = "—' Caan
DIS’I‘RILT‘ POLICE OFFICER,

BUWJM\
£

ﬁz%%,

/9/0

Stabeict Iom:«., )ffrce;
| Buner




:_‘; T .' ‘l:l"".‘...'x . ' o — s
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_S'crfvic;e Appeal No 24072018

Lowi © o 1 %\F L0 O .'.'l%

Aqil Shah vﬁx;(‘“jo-'r‘istablc No.653, RO Bunir ........... frevenes Appeilanl’-

Versus

1. Provincial Police Office, Khyber Pakhtunkhwa P'sshawar.

e

. District.police Offticer, Bunir.

Deputy .llnspecm r _Ge.l_lera'l of Police, Malankand. -............. Respondents

©

EXECUTION PETITION FOR IMPLEMENTATION OF
JUDGMENT OF THIS HONOURABLE TRIBUNAL DATED
29/08/3018 IN THE ABOVE MINTIONED APPEAL,

;

RESPECTFULLY SHEWETH:-
l‘:":'-'. = : - _..!u

Ny
f%vhawd

§. That the petitioner had filed Service Appeal No 240/2018 against the

s Tt e e weseiewsnt yrier dg Ao _ " {
= . v - L - Q e N s A s 2o RS X »
O S O A e S MY R A 3 Th
ks ’ SRR : T

S
RSy X

impugned order dated 17/01/2009 whereby. he was terminated from service.

Thar vide judgment and-order of this Hoaourable Tribunal dated 29/08/2018

I

the appellant was reinstated in service. {(Annexure-A).

That the petitioner submitted application to the respondent No 2 tor

R3]

reinstatement on 1870972018, but all i vain, (/\*)phcallou as- Ann(,\ulc B).

4. That a period of more than 3 wiohiths elapsed but no steps-have been taken by
the respondents for implemenitation of the judgment.of this Honourable.

“ribunal.




17.04,2019

29.05.2018

i : ’ sent
Additional Advocate General alongwith Nosbherawan Si presen
submitted order dated §12.04.2019 and stated that the

Ceriifizt +o g,

Petitioner in person and Mr. Kabir Ultah Khatw

petitioner has been reinstated for the purposc of de-novo inquiry
provisionally subject to the ouicome of CPLA. Adjoumment
»requested Adjourn. To come up for lurther proceedings on
29.05.2019 before S.B

CQ.»

Meinber

Petitioner alongwith counsel and Addl. AG alongwith
Nosherawan Inspector (Legal) for the respondents present..

Learned counsel for the petitloner has submitted an

objection petition regarding the implementation’ report- 2rig: -

order passed by the Oistrict Police Officer,
12.04.2019.

Buner on
In the order it is provided that the peﬁtioner is

provisionally reinstated for- the purpose of denovo enquiry

while ,on the other hand, in the judgment under

Implementation this Tribunal had set aside the impugned

order upon acceptance of the appeal and the respondents

were allowed option to conduct denovo enquiry stnctly in
accordance with the rules

In view of the above order dated 12. 04.2019 does

not appear to be in line with the judgment under

implementation,  therefore, the representative  of

respondents is reguired to produce fresh implementation
report/order positively on next date of hearing.

Adjourned to 04.07.2019 before S.B.

“urs copy

vv,

"
T .t f‘ow “Mﬁ




ORDER -

This order will dispose-of De-novo dc‘partmcntal enquiry _against
Ex-Constable Aqgil Shah.

Briefs facts are that:- A _

Ex-Constable Aqil Shah No.653 was enlisted as recruit constable vide
this office OB No.10, dated 29-01-2008 and was deputed for recruit course. He
was refurned to district vide Commandant PTC Hangu signal No.3345/GC,
dated 15/09/2008, on acecount of his 28 days absence. Meanwhile, he did not
report his prescnce in Police Lines Daggar. As a rcsult he was dismissed from
service under section (5) of sub-scction (4) of the removal of Special Power
Ordinance 2001 vide this officc OB No.04, dated 17-01-2009. He submitted
departmental appeal for re-instatement in to scrvice but his a ‘peal was filed
vide CPQ Peshawar memo No. S/471 dated 25/01/2018, being badly time
barred for about 09 years. He instituted service appeal No.240//2018 before the
Honorable Service Tribunal and his appeal was accepted on 29/08/2018 and
the said court set-aside the impugned order and directed in the same judgment
that the.respondents are at liberty to conduct de-novo!enquiry strictly
according with rules. The period of absence as well as in tez'v/cning period shall
be treated as leave without pay. /

: "

Later on, the department approached the Law-Dtpartment for lodging
CPLA before the August Supreme Court of Pakistan against the said judgement
of Service Tribunal Khyber Pakhtunkhwa Peshawar. After obtaining sanction
from law department, CPLA was filed. In the meanwhile the said Ex-Constable
filed exccution petition No.405/018 béfore Scrvice Tribunal Khyber
Palchtunkhwa Peshawar for implementation of judgement. The court was
apprised about CPLA but the Honorable Chairman directed the department o
produce status quo order ol the Augusl Court, othecrwise implementation
Acport., Therealter, the department filed early h(.armg, application through Law

[)eparimcnl_ in CPLA before Supreme Court of Pakistan which was not
geeepted. '

? Therefore, Ex-Constable Agil Shah was provisionally re-instated in ltght
of the directions received vide CPO Peshawar memo No.1762/legal daied 01-
04-2019 for the purpose of de-novo enjuiry. ST Investigation Buncr was
gppointed as Enquiry Officer. The Enquiry Officer conducted proper enquiry
¢nd submitted in its findings that the delinquent official could not defcnded
1s statement during inquiry nor producc any cogent reason for his absence.
[he Enquiry Officer recommended that Constable Agil Shah No.653 is liablc to
fe dismissed [rom service.

Therefore, T Muhammad Irshad District Police Officer Buner as
competent Authority and in excrcise of the power vested in me under Police
giciplinary  Rules-1975, award Constable Aqil Shah No.653, major

unishment in shape ol dismissal [rom scrvice. -

DISTRICT POLICE QFFICDI’L
BUNER:

Order announced.,
BNo _ 70 __ Dated: ‘Ze [05/2019

Copy for information to:- ' -
The Regional Police Officer, Malakand Region at Saidu €
favor of information, pleasc.
The Assistant Tnspector General of Police, Inter ndl Accr - ""
Branch Khyber Pakhtunkhwa Peshawat, wnh referepes.

.

memo No.1999 /CPO/IAB _ : T e T

All concerned:

- e
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To, .

The Regional Police Officer,
Malakand Division Office at Saidu Shareef Swat.

Subject; - DEPARTMENTAL APPEAL AGAINST THE IMPUGNED

- ORDER ISSUED BY DISTRICT POLICE OFFICER BUNER

VIDE NO. 3656-S8/ENQ DATED DAGGAR THE 30/05/2019,

WHEREIN CONSTABLE AQIL SHAH NO 653 DISMISSED

FROM SERVICE DESPITE HIS EXECUTION PETITION

405/18 AQIL SHAH VS POLICE IS PENDING BEFORE

HONORABLE SERTIVE TRIBUNAL FOR
IMPLEMENTATTION.

RESPECTED SIR, T8

My humble submission are as under.

1. That the applicant was dismissed from service earlier on 17/01/2009 against )
which the applicant filed Service Appeal No. 240/18 Aqil Shah vs Police etc ) )
before the Honourable Khyber Pakhtunkhwa Service Tribunal which was
accepted vide judgment dated 29/08/2018.

2. That in the meanwhile the respondents filed CPLA in the augustSupreme
Court of Pakistan against the judgment dated 29/8/20190f Service Tribunal.

N ity RPN SRR

s

3. That after elapsed of threemonthsof the judgment dated 29/8/2018 when the
applicant was not re-instant into service then the applicant filed an Execution
Petition No. 405/2018 before the Honourable Khyber Pakhtunkhwa Service b
Tribunal for compliance of judgment dated 29/08/2018. On the directions of ;
Honourable Khyber Pakhtunkhwa Service Tribunal the District Police E
Officer Buner provisionally re-instated the applicant into service for the
purpose of de-novo enquiry on 12/04/2019. 3

SHhey =

4. That on 29/05/2019 the applicant counsel submitted objections in the

Execution Petition No. 405/2018before the Honourable Khyber

| Pakhtunkhwa Service Tribunal up-on the re-instatement order dated
- 12/04/2019 for the proper compliarice of the judgment dated 29/08/2018.

P

§. That on 29/05/2019 on the objections of the applicant counsel upon the
~compliance report submitted by District Police Officer Buner the
Honourable Khyber Pakhtunkhwa Service Tribunal directed the respondents
“that in the order it is provided that the petitioner is provisionally

Wa

_#——“—
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reinstated for the purpose of de-novo enquiry while, on the other hand
in the judgment under implementation this Tribunal had set aside the
impugned order upon acceptance of the appeal and the respondents
were allowed option to conduct de-novo enquiry strictly in acqorﬂance
with rules. In view of the above order dated 12/4/2019 does not appear
to be in line with judgment under implementation, therefore, the
representative of the department is required to produce fresh
implementation report / order positively on next date of hearing”.
Adjourned to 04/07/2019 [copy of order dated 29/05/2019 of
theHonourable Tribunal is attached].

. That the District Police Officer Buner dismissed the applicant vide order

bearing No. 3656-58/Enq dated 30/05/2019 and did not wait for directions of
dated 29/05/2019 passed in the Execution Petition No. 405/2018 of the
Honourable Khyber Pakhtunkhwa Service Tribunal for the proper
compliance of judgment dated 29/08/2018 where is next date of hearing is
04/07/019 for submission of fresh compliance of report / order.

That the impugned dismissal order dated 30/05/2019 is violation of the
directions of Honourable Khyber Pakhtunkhwa Service Tribunal and also
against the law and rules because the Execution Petition No. 405/2018 is
pending before the Honourable Khyber Pakhtunkhwa Service Tribunal for
the proper compliance of judgment dated 29/08/2018 and during pendency
the respondents is bound to show full compliance with Honourable Tribunal
and the respondents department could not passed any adverse order against

the appellant/ applicant . A??@ .
&G

impugned order and was directed that the respondents however at liberty to
conduct de-novo inquiry in accordance with rules which is discretion of the
respondents if deem to conduct de-novo inquiry. But the respondents seeks it
proper directions of the Honorable Tribunal for conducting of de-novo
inquiry because the case was not remanded for the purpose of de-novo
inquiry but the impugned order was set aside and the appeal was accepted
and the de-novo inquiry was an option not proper direction .

. That the applicant served charge sheet and statement of allegations by the

enquiry officer not by the competent authority i.e Di strict Police Officer
Buner which is against the law and rules.

10.That the enquiry officer has not fulfilled enquiry in accordance with law and

rules and completed the enquiry process within two days which is against
the law/ rules and there is mandatory 7 days for submission of written reply
of the charge sheet and statement of allegations but the applicant was not

-



A

provided 7 day time for submission of written reply of the charge sheet and
statement of allegations i
e
11. That the enquiry[has not been recorded statement of the applicant by itself
in accordance with law but in enquiry process reader of the investigation
officer recorded the statement of the applicant which is against the rules and

law.,

12. That the applicant was not served final show cause notice nor given
opportunity of personal hearing before the competent authority and the
impugned order was passed in harsh manner but not in accordance with law
and rules. | B

It is, therefore, humbly submitted that on acceptance this

. departmental appeal the applicant may kindly be re-instated into service and

the impugnedorder bearing No. 3656-58/Enq dated 30/05/2019 passed by the

District Police Officer Buner may kindly be declared unlawful and may be
cancelled/ withdrawn. '

Yours obediently

Constable Aqil Shah M\lb
No. 653 District Police Buner ’

Copy to the Provincial Police officer for information and necessary action please.

Selty

Dated . 13...06 2019

%
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YFICE OF THE

REGIONAL BOUNCE GEFICKR, MALAKAND

AT SAIDU SHARIF SwaT,
P yggg-f’m&w-n._., & 5 m:le). R946-92403501
Ltosqil: Wivomplod esmatic 00,0005
: 1] z_._.(,glh__:
ORDER: :
This order wil} dispose off app&al of E:%Cormt;:bic Agil Shah No. 653 of Bunu
District for rem:,m[enmu nlo servies, ‘ [

Brief facts of the case e that I'x-
recruzt course and was returned to District vide Comnmn

15/09/2008 on gceount of his 28

upon his return o the District. Hence he wan

distnissed f;m
he removs

appellant submited dpparlmcntal appeal jor re-inseage mt,nl
Peshuwar Memo: No. $/471, dated 25/6172018,

" service appeal No, 240/2018 before the }Ionm
"9/08/.20!8 The court set-

enquiry. That ihe depariment has filed LI’LA before
Department, Meaawhile he filed mu,t.l
implementation of the judgineat,
received vide CPO, Peshawar memo: N
and SP Investigation Buner was

dismigsal from service, HL«IICL he was dismissed from

duys absence, The 1;1;)(.“::]1

4l of speciyl _power ordinance 2001 vide I)PO g

being bl adly
1hle Serv;c
aside the :mpugned order and 'leit
lhc. Ay
ion ;m-\non- N,

Therefore, he was pmv.simmllv re-

Constable Aq:l‘blwh No. 653 was deputed for
ddnt PTC, Hmu,u signal No. 3345/60 dated-
i’d not r(,pJ)n his presence in Police Lines -
n service U!l(iLI‘ISeLIIOH (5) of subsection {4) of
er cifice Chl No. 04 duted 17/01/2000. The
ih service bu ,'Im appeal was filed vide CPO,
time barred fbr about 9 yeurs. He institured
Tribunal al{d his sppeal wae accepted on

he respondert at liberly o conduct De-novo

ISt Conrt ufm obirining sanction fron Luw

SUSGI8 |u€ir0l‘(, Service  Tribunal for

lnlv],ﬂl('d i Yght of the dzreu;one '

0. 1762/1.¢gal, da;udOI/OW"OIqu thep
appointed s Enquiry Officer.

urpose of denovo enquiry
The e u]qulrl officer recommended him for

$ervide vide DPO Buner offic OB No. 90 dateq
30/0512019. ' ‘

He was called in Orderly }\uom on
appellant could not produr,c &ny cogent eason i his dqfcm
bereby filaq. '

y Ordee announced.

L

¢. Theretore, this iapeal
i

t

D5/08/2019 § urd heard him in person. The

for reinstatenient s

’ !
Wo_ K94 4

Dated_éﬁ/ [ of 1m0, i !

/ )
Ahad us,?) SAEED), PSP

i
ks

/‘ !“;:M:L Lyvlice Gificer,
mu..\%{,u.ﬁ EX mxdu Shavif Sway

X ¥Nagiv
W\\,p !

i ' “g Tl L
Capy to District Police (Jrhcur, i;un;,r for i mrosrm :tion and necessuary action with J,;»"{ __‘.,»—--*“"a'
reference to his office Me *mo: No. 4153/Fnq, dated 01/077 "OIP Serviee Ruli and Enquiry File of the above o~ -
named Copstable are returmed herewith for record in Your oifiee.

P
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);/ o /%} Phonc: 091-9211947

! ‘ 7) A 091-9211769

- —7nf

' //’ o Office of the Inspector General of Police

| Khyber Pakhtunkhwa, Peshawar.

| Mas _rf e LEPONABIC&E, dated Peshawar the o2, ,31 /04/2019

| ) .

|

' To: Fhe  District Police Officer,

| Buner

‘ LIRS DENOVE DEPARTMENTAL FNOUIRY AGATNST b

N EX-CONSTABLE AQIL SHAIT NO. 653

Mapie:

Pleasc refer 1o your letler No. 2834/inq dated 22.04.2019, on the subject
rtiad ahove, <

Denovo departmental enquiry against Fx- (onshh]c /\qli Shah No. 653
nay be conducted througi

2.

v M Darvish Khan, SP/Investigation (DISII‘]C[ Complaint Officer)

Buner and final oulcome he communicated to this office, on or hefore 15.05.2019

, before
issuance of formal order, for the pcrusal of Worthy IGP

3 Being a court matler the procesdings shall be mmp]clcd within the

s

ation period (o avoid further lcgal complications. 7
/
4

f.mﬂ

_ ATGIC&T,
v Internal Accountability Branch

CPO, Peshawar
oz ;551{ -&F i

o { ()|3)ﬂ or cinU\‘L lb lt)twcuuul for muuluuuuu o
I The Regional Police Officer, Malakand
w27 Mr, Darvish Khan, SP/nvestigation (District C
-3 The PSO 101G,

K - (’” ’_,3/%/”

omplaint Officer) Runer 1\

AMGICER
II]JC(’II Accountability Branch
(f? = £ o P (] S (/1 O ,/’(’ CPO, Peshawar
]
]

5
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© GROUNDS OF ACTION

By reason of above you h

ﬁakhtunkhwa Police Rules 1975, hence these grounds of action.

committed following misconducts:-

You EX-Constable Ageel Shah No. 653 absented

That you EX-Constable Ageel Shah No. 653 while under training at PTC Hargu

yourself for 28 days without any prior permission to

your _immediate - officer, which  shows your

irresmnsibiiitv and misconduct on your part.

ave been rendered yourself liable 10 be proceeded under Khyber

! . “""_:El:‘-'h‘-'.-/"'"'._-""-.-/\/'\—-s..-T'“-._.:;":_":'
SUPERINTENDENT OF POLICE,
INVESTIGATION, BUNER

Dated: ~/ /2019




No. _ #7575 /Invest:,

@
Dated: /7« /£ /2019

CHARGE SHEET

[, Darwesh Khan Superintendent of Police Investigation, Buner as

competent authority, under Khyber Pakhtunkhwa, Police Discip]i‘nary

Rules-1975, hereby charge you EX-Constable Agcel Shah No.653 while

posted under training recruit course at PTC Hangu as follow:-

I. You EX-Constable Ageel Shah No. 653 was under training of

recruit coerské at PTC Hangu, absented from the said course

without leave or permission from the high-ups vide

Commandant PTC Hangu signal No0.3445/GC, dated

15.09.2008.  Which shows your _irresponsibility and.

misconduct on your part.

\ . :
Which is / arc gross misconduct on your part as deflined in Rules 2

{i11) of Police Disciplinary Rules, 1975,

By reasons of the above, you appear to be guilty of misconduct and

have rendered yourself liable to all or any of the penalties specified
in Rule-4 of the Discip!inary Police Rules, 1975.

You are; therefore, require to submit your written reply within 02 {
days of the receipt of this Charge Sheet to the Enquiry Officer |

under Rule-6 Sub Rules (i) (b) of Police Disciplinary Rules 1975,
~4. Your written reply, if any, should reach the Enquiry Committee
within the specified period, failing which it shall be presumed that
you have no defense to put in and in that case ex-parte action
shall follow against you.
5. Tntimate as to whether you desire to be heard in person or not?
‘
6. A statement of allegations is enclosed.
VD D Lf)
(DARWESH KHAN)
SUPERINTENDENT OF POLICE,
{ 'INVESTIGATION, BUNER

i

|
%4
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DISCIPLINARY ACTION

I, Darwesh Khan Superintendent. of Police Investigation, Buner as

competent authority, under Khyber Pakhtunkhwa, police Disciplinary Rules-

1975, is of the opinion that Ex-Constable Aqeel Shah No.653 while posted

under training recruit course at PTC Hangu have rendered himself liable to be

proceeded against departmentally and committed the following acts/omission
~ as deflined in Rule-2 (i) of Police Disciplinary Rules 1975,

. STATEMENT OF ALLEGATIONS

1. You EX-Constable Ageel Shah No. 653 was under training of recruit
course at PTC Hangu, absented from the said course without leave
orpermission from the high-ups vide Commandant PTC Hangu signal
‘No.3445/GC, dated 15.09.2008. Which shows your irresponsibility
and misconduct on your part. '

. For the purpose of scrutinizing the conduct of the said official with

reference to the above allegations Darwesh Khan (SP Investigation
Buner) has been appointed as Enquiry Officer vide PPO Khyber
Pakhtunkhwa, Peshawar Memo: No.1584-86/E&], dated 25.04.2019
under Rules 5 (4) of Police Disciplinary Rules 1975.

- The Enquiry Officer shall conduct proceeding in accordance with

provision of Police Disciplinary Rules 1975 and shall provide reasonable
opportunity of defense and hearing to the accused official, record its
findings and to make report within two (02) days of the receipt of this
order, recommendation as to punishment or other appropriate Acton

against the accused official under Rules 6 (V) of Police Disciplinary Rules
1975.

- The accused official shall join the procceding on thc date, time and place

fixed by the Enquiry Ofﬁccr

* ' e Tt .\,.\.*(
(DARWESH KHAN) *
SUPERINTENDENT OF POLICE,
/ INVESTIGATION, BUNER
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Phnnaz 03105 307
Fax= 071334130,
Lmait= Spuevast i[:.:ili_ﬂ_l_ll)}lﬂl’_‘!@y_;!_l|.n nGa s

From: - _ The Superintendent of Police,
Investigation, Buner
To: The District Police Officer,
" Buner

No. Ak /Engq, dated Daggar the 1ty / 05/ 2019,

Subject: - FINDING OF DENOVO DEPARTMEN'I‘AL ENQUIRY AGAII)[QE_‘
: El{:_CﬁO_ETABLE AQIL SHAH NO.653. . -
Memo:

. Please refer 1o Cpo KPK, Peshawar Memo: No.1584-86 /Faul.
dated 25.04.2019 g

N this  bhehalr & proper  Departmental Denovo Enquiry
conducted by the undersigned against Lx-Constable Aqil Shah No.653
ISsUing proper charge shec—:t/summery of allagations against the
Shah No.653 vide this office No.2].55/Enq, dated 10.05.2019

with
Ex-Constable Agil

BRIEF FACTS: of the case is that, t

e Ix-Constabie Aqil Shah No6.653 was
eniisted as rearuie constable vide thig office OB: No.10, dated 29.01.2008
he was deputed lor rearuit course, During the recruit o
thesdistrie ag tmqualificd on account of (28 Days absence) vide Commandant Prc
Hangu signal No.3445/GC, dated 15.09.2008. The Ex-Constable concerned was
required fo sulymit his arrival back for duty to Police Line Dag
which is gross misconduct on his part. During the course of Denovo Departmenia]
Enquiry statement of Ex-Constable Aqil Shah no.653 was got recorded, vherein
he disclosed that during the recess he came to his home, hig sister was undey
freatmdnt in a private hospital due to her ook after he did not returned to Pre
Hangu without informing his departiment, But he failed to produce any medical

doctiments regarding the ilness/treatment of his sister in the support of hig
stalement,

and aiso
ourse he was returned fo

Therelore he was dismissed from service under section (5) of
sub section () of the removal of (special pPower) amendment ordinance 200 | vide
DPO Buner 0. No.04, dated 17.01.2009 ofter expiry of more period of absewee.

132 days + 28 days previous period total 160 days.

In view of the above, it is sSuggested that the Ex-Constable Ayl
Shah No.653 could not be re-instated in service at this stage, therefore the penalty
of dismissal from scrvice would be uphold.

Submitted, please,

SUPERINTENDENT OF POLICE,
INVESTIGATION, BUNER

.

“\Melira n\Ne,

dac
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SHOW CAUSE NQTICE

{Under Rule 5 (3) KPK Police Rule 1975)

1. That you EX-Constable Aqeel Shah No..653 while urder training at PTC Hangu have
rendered yourself liable to be proceeded under Rule 5(3}) of the Khyber
Pakhtunkhwa Police Rules 1975 for following misconduct:

. You EX-Constable Agee! Shah No. 653 absented
yourself for 28 days without any prior permission to
your immediate officer,  which shows  vyour
irresponsibiljtv and misconduct on your part.

h¥)

That by reason of above, as sufficient material is placnd hefore the undersigned,

therefore it is decided to proceed against you in general Police proceeding without

aid of enquiry officer:

3. That the misconduct oh your partisprejudicial to good order of discipline in the
Police force, o .

4, Thatyour retention in the police force will amount to encburage in efficient and

unbecoming of good Police Officers;

That by taking cognizance of the matter under enquiry, the undersigned as

|83 ]

competent authority under the said rules, Proposes siern action against you by
awarding one or more of the kind punishments as provided in the rules.

6. Youare, therefore, called upon to show cause as to why you should not be dealt
strictly in accordance with the Khyber Pakhtunkhwa Folice Rules, 1975 for the
misconduct referred to above,

\u 7. You should submit reply to this show cause notice wilhin 02 days of the receipt of
the notice failing which an ex parte action shall be taken against you,

8. Youare further directed to inform the undersigned that you wish to be heard in

person or not, ’

9. Grounds of action are also enclosed with this notice.

—— - 7

CEND A

SUPERINTENDENT OF pou\és 1
INVESTIGATION BUNER ' '

Cated:o X /~-5/2019

(A
7 f.;,, i

— e

Received by

Dated: o / /2019
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¥, BEFORE THE KHYBER PAKHTUNKHWA SERVICE
& - TRIBUNAL PESHAWAR

Service Appeal No. 1123/2019

Aqil Shah (Ex-Constable No. 653) District Police Buner

............. eerreseesianeeses Appellant
_ - VERSUS
1. Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2 _Regional Police Ofﬁcer, Malakand Region at Saldu Sharif Swat
3 District Pollce officer Buner.
...... Respondents
INDEX
S# | DESCRIPTION OF DOCUMENTS - ANNEX PAGE
1. | Para-wise Comments ' - 1.2
2. 1| Affidavit - 3
3. | Authority Letter ) - _ 4
4. | Impugned Order _ A ' 5
DISTRIC CE OFFICER,
UNER.
(Respondent No. 03)
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. 1123/2019

.............................. Appellant
VERSUS
1. Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. Régional Police Officer, Malakand Region at Saidu Sharif Swat. .
3. District Pol&ée‘ofﬁcer Bunér‘ | |
........................... Respondents

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS.

Respectfully sheweth:
Preliminary Objections:-

1.

That the present service appeal is badly time barred.

2. That the service appeal is not maintainable in its present form.

3. That the appellant has not come to this Honorable Tribunal with clean hands.

4. That the appellant has concealed the material facts from this Honorable Tribunal.
5.
6
7

That the appellant has got no cause of action and locus standi to file instant appeal.

. That the appellant has been estopped due to his own conduct.

. That the service appeal is bad due to mis joinder and non-joinder of necessary parties.

ON FACTS:

L.

Correct to the extent that service appeal No. 240 / 2018 of the appellant was accepted on
29.08.2018 by this Honorable Tribunal with the direction that respondents are at liberty to
conduct de-novo enquiry in accordance with rules. |

That admittedly the respondent department filed CPLA against the judgment dated 29.08.2018,

-of this Honorable Tribunal.

Correct to the extent that during the pendency of CPLA, the appellant filed execution petition
No. 405 / 2018 for implementation of the judgment dated 29.08.2018, ftherefore in compliance
the appellant was provisionally re-instated into service on 12.04.2019 for the purpose of de-
novo enquiry.

incorrect and rebutted. That the appellant was re-instated into service in light of judgment
dated 29.08.2018, of this Honorable Tribunal with the direction to the respondent department
for conducted de-novo enquiry in the matter. Further added, that the respondent department
filed CPLA before the Supreme Court of Pakistan, against the impugned judgment. Morcover
the appellant was re-instated into service for the purpose of de-novo enquiry and the appellant
was again recommended by the enquiry officer for major punishment hence, m the light of
finding of enquiry officer, respondent No. 03 being the corhpetent authority dismissed the
appellant from service on 30.05.2019. (Copy of the said order as annexure A).

As explained in above Para No. 04.

E003 ROUTINES! LEGALFARAVISE COMMENTS SERVIUT APPEAL No 1123 Aqil Shab No 653 dicTahn e b - 2200




at .- 6. Correct to the extent that the appellant filed departmental appeal before the Tespondent No. 02

e who called the appellant in Orderly Room on 05.08.2019 and heard in person but the appeliant
' could not produce any-cogent reason in his defense. Therefore his departmental appeal was
rejected. ‘

7. That the service appeal of the appellant is liable to be dismissed on the following grounds.

GROUNDS

A. Incorrect. That the impugned order dated 30.05.2019 is legal being passed as per law &
rules. ‘ A _

B. Incorrect. That the respondent department had filed CPLA before thé Supreme Court of

Pakistan against the judgment dated 29.08.2018, However dufing the pendency of CPLA,

in compliance of execution petition appellant was provisionally re-instated for the purpose

of de-novo enquiry and in the light of finding r.ep‘ort'of the enquiry officer appellant was

rightly again dismissed from service. |

Incorrect. As explained in above Para No. B.

Pertains to record.

That in proceeding of de-novo enquiry, all codal formalities have been fulfilled.

m m o 0

Incorrect. All codal formalities have been fulfilled by the enquiry officer and appellant was
again dismissed from service by competent authority in light of recommendation of EO.

G. Incorrect. That the enquiry officer has recorded the statement of the appellant himself.

H. Incorrect. That after fulfillment all codal formalities the impugned order has been passed.
That the respondents seek permission of this Honorable Tribunal to adduce more points /
grounds at the time of arguments.

v PRAYER:
In view of the above facts and grounds it is most humbly prayed that the service appeal
“of the appellant may graciously be dismissed with costs.

- A - . = ' R B - R . . aw mee

Y

PROVINCIAL POLICE OFFICER,
KHYBER PAKHTUNKHWA PESHAWAR

DISTRICPPOLICE OFFICER,
BUNER. -
(Respondent No. 01)

1T RO TINESHLIGAL PARAWISE COMMENTS SERVICE APPEAL Nou. 1123 Adil Mih Na 653.dve Tahin Page2 " ! 12:30/219




w? BEFORE THE KHYBER PAKHTUNKHWA SLRVICE
.“ - TRIBUNAL PESHAWAR
- Service Appeal No. 1123/2019
Aqil Shah (Ex-Constable No. 653) Dlstrlct Police Buner
.............................. Appellant
VERSUS -

1. Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.

2. Regional Police Officer, Malakand Region at Saidu :Sharif Swat.

3. District Police officer Buner. |
........................... Respondents

AFFIDAVIT

We the above respondents do hereby so]e{nnly affirm and state on oath that the whole

_ contents of the accompany Para-wise comments are true and correct to the best of our

knowledge and belief and nothing has been concealed from this Honorable Tribunal.

ot

PROVINCIAL POLICE OFFICER,
KHYBER PAKHTUNKHWA PESHAWAR

]

(Réspondent No. 03)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 1123/2019

Aqil Shah (Ex-Constable No._653) District Police Buner

.............. errereeneenee.. Appellant
VERSUS -
1. Provincial ‘Police Officer, Khyber Pakhtunkhwa Peshawar.
2. Reglona] Pohce Officer, Malakand Reglon at Saidu Shanf Swat.
3. District Pohce ofﬁcer Buner. - ’
| ....................... Respondents '

AUTHORITY LETTER

We the above respondents do hereby authorize and allow Mr. Nowsherawan
Inspector Legal Buner to file the accompany Para-wise ‘comments in the court on our

behalf and do whatever is néeded in the court.

M [Z7%

PROVINCIAL POLICE OFFICER,
KHYBER PAKHTUNKHWA PESHAWAR
(Respondent No. 01)

DISTRICT CE Ol*PICER
NER. .
(Respondent No. 03)
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ORDER < Annes—
This order will disposc-of De-nova  dapartmental enauiry  against
Ex-Constablc Aqil Shah,

Briefs facts are that:-

Ex-Constable Aqil Shah No.653 was enlistad as recruif constable vide
this office OB No. 10, dated 29-01-2008 and was deputed for reeruif course. e
was returned to district vide Commandant PTC Hangu sional No.3345/ 0,
cdated 1570972008, an account of his 28 davs absence. Meanwhile, he did nof
report his presence in Police Lines Daggar. As o result he was dismissed from
service under section (8) of sub-scetion (1) of the removal of Special Power
Ordinance 2001 vide this office OB No.0O4, dated 17-01-2000. He submitied
departiental appeal for re-instatement in 1o scrvice but his appeal was iled
vide CPO Peshawar memo No. S/471 dated 25701 /2018, being badly time
barred Tor about 09 years. He insiitntod service appeal No.240/2018 hofore the
Honoranle Scrvice Tribunal and his appeal was accepled on 29/08/2018 and
the said conrt sct-aside the impugned order and directed in the same Jjudgment
that the respondenis are at liberty to conduct de-novo enquiry strictly
according with rules. The period of absence as well as imtervening period shall
be treated as leave without pay.

Later an, the department approached the Law Department for lodging
CPLA before the August Supreme Court of Pakistan against the said judgemaent,
of Service Tribunal Khyber Paichtunkhws Peshawar, After ohininirm sanction
from law department, CPLA was (il Tn the meanwhile the said Fx-Constable
filedd  exceulion ]‘Jr,i,rtmn NaAOK/O0T8  belore  Scrvice” Tribunal - Khvbe
Palkhtunkhwa Peshdawar for implementation of judgement. The court was
apprisced abont CPLA bt the Honorable Chairman divecied the department
produce siatus quo order of the August Court, otherwise implement m(m
report. Therealter, the department filed carly heaving application through Law
Department in CPLA before Supreme Court of Poakistan which was  ne
aceepted. '

Thercfore, Tx-Constable Adgil Shah was provisionally re-instated in light
of the dircetions received vide CPO Peshawar memo No. 1762/ lcgal dated G-
04-2019 for the purpose of de-novo cnquiry, SP Investigation DBuncr was
appointed as Enquiry Officer. The Bnquiry Officer conducted proper crory
and submitted inits findings that the delinguent official conld nol defende
his statement during inquiry nor produce any cogent reason lor his abscnoc,
The Encury Olficer recommendaed that Consiable Agil Shah No 653 is linble (o
be dismissaed lrom service.

Therefore, I _Muhammad Irshad District Police Officer Buncr as
Competent Authority and in exereise of the power vesled i ome under Police
Disciplinary  Rules-1075, award  Constable  Aqgil - Shah No.633,  majo;
punishment in shape of dismissa] from scrvice,

-
.
Order announced. R
DISTRICT POLICE OFFICER,
q BUNER
OB No, 70 Dated: - The JOR/2019

No. '5[75/ :) 2/ Eng, dated Dagear (he 'f},j JOB/20019,

Copy for information Lo:-
I. The Regional Police Officer, Malakand Region at Saicda Sharif Swal {or
favor of information, please,

e \g’) The Assistant, Il'lx'i‘)r"(‘mr General of Police, [nternal Accountability
7 Branch iKhyber Pakhtunkhwa Peshawar, with relerepec to his offico
memo No, 1999 /CPO/TAT. -
3. All concernads e

IMBTRICT POLICE OFFICER,

YYIVT RYPRYY
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."SEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 1123/2019

Aqil Shah EX Constable No. 653 District Police Bunir ....Appellant

VERSUS
1.' The Provincial Police Officer Khyber Pakhtunkhwa, Peshawar
2. The Regional Police Officer MalakandDivsision Swat.
3. The District Police Officer District Bunir. ... Respondents |

REJOINDER ON BEHALF OF APPELLANT AGAINST 'PARA WISE
COMMENTS SUBMITTED BY RESPONDENTS . IN
THEABOVEMENTIONED SERVICE APPEAL. '

RESPECTFULLY SHEWETH:-

Preliminary objections:-

1. That the respondents has concealed of facts in rest of para wise from
this Honourable Tribunal hence liable to turned down.

2. That the respondents have not been mentioned plausible reply in rest
of para(s) to the facts and grounds in the service appeal.

3. That the respondents reply is based onmis joinder and non-joinderin
the service appeal.

4. That the respondents not submitted plausible justification in reply of
the para (s) of the service appeal. '

FACTS:-

1. Correct needs no comments.

2. That the respondents have filed CPLA in the august Supreme Court of
Pakistan against the judgment'dated 29/08/2018. The respondents
éould not produce suspension order from the august Supreme Court
against the ]udgment datcd 29/08/19. DeSpltC filing CPLA the
respondents also conducted de-novo inquiry which is illegal and

) agamst the law and constitution. Once the respondents filed CPLA in
the august Supreme Court after that how can the respondents conduct -
de-novo inquiry Proceedings against the appellant for the pufposé of

implementation of the judgment when they are aggrieved from the -




()

judgment of this Honourable Tribunal and .have filed CPLA in the

august Supreme Court of Pakistan.

. Incorrect. That after elapsed of three months of the judgment dated

29/8/2018 when the appellant was not re—inétated into service then
the appellant filed an Execution Petition No. 405/2018 before this
Honourable Service Tribunal for compliance of judgment dated
29/08/2018. Wherein the respondents department was required to
be re-instated the appellant with the conditional order of final
decision of the CPLA from the august Supreme Court of Pakistan, but
respondents could not wait for CPLA nor they could produced
suspension order from the august Supreme Court against the
judgment dated 29/08/2018, while the respondents conducted de-
novo inquiry during pendency of the Execution Petition No. 405 /18.

. Incorrect the as per directions in the Execution Petition No. 405/18

respondent No. 3 provisionally reinstated the appellanton 12/04/19
for the purpose of de-novo enquiry whereas the appellant was
submitted objection application regarding the re-instatement order
dated 12/04/2019 for the purpose of de-novo inquiry. However on
29/05/2019 this Honourable Tribunal was directed the respoﬁdents
to produce proper implementation order regarding re-instatement of
the appellant, but the respondents conducted de-novo inquiry against
the appellant and once again the appellaht was dismissed on
30/05/2019, despite directions dated 29/05/2019 by this
Honourable for filing fresh implementation order on the next date of .
hearing wherein the respondent could not complied with the order of

this Honourable dated 29/05/2019.

. That the respondent No. 3 could not produced suspension order nor

do they waitfor final decisionof theCPLA form the august Supreme
Court of Pakistanagainst the judgment dated 29/08/2019 of this
Honourable Tribunal. Once the respondents conducted de-novo
inquiry against the appellant resultantly the appellant was once
againdismissed from Service on 30/05/2019which is against the rules
and natural justice and violation of principals & policy. However the
inquiry officer havenot fulfilled inquiry proceedings in accordance

with law, rules and rule 6 [1] [b] of the police rules 1975. Because

Show Cause notice was issued on 08/05/2019 while Charge Sheet was




H B
- ™

[ issued on 10/05/2019 to the appellant by the inquiry officer instead

of Competent Authority (District Police Officer) in accordance with
rule 6 [1] [b] of the police rules 1975, as there is mandatory (07) days
for submission of reply of Charge Sheet as well as Show Cause Notice
instead of (02) Two days given by inquiry officer in charge sheet and

show cause notice.

6. Incorrect: - That the Regional Police Officer Malakand / Appellant
Authority (Respondent No.2) have ignored facts of the departmental
appeal as well as illegal inquiry proceedings conducted by inquiry
officer, because Show Cause notice was issued on 08/05/2019 while
Charge Sheet was issued on 10/05/2019 to the appellant by the
inquiry officer instead of competent authority ie. District Police

Officer which is also against the rules 6 [1] [b] of the police rules 1975.

Grounds:- | , : _ |
A. Incorrect:- That the respondents No. 3 dismissed the appellant from |
¥ Service after conducting de-novo inquiry but the inquiry officer not
fulfilled inquiry proceedings in accordance with law, rules and rule 6
[1] [b] of the police rules 1975. Because Show Cause notice was issued
on 08/05/2019 while Charge Sheet was issuedon 10/05/2019 to the
appellant by the inquiry officer instead of competent authority i.e.
District Police Officer which is also police rules 19»75 mentioned
aboveas there is mandatory (07) days for submission of reply of the
Charge Sheet as well as Show Cause notice instead of (02) Two days as

given by inquiry officer in Charge Sheet and Show Cause notice.

B. Incorrect and denied,as per directions in the Execution Petition No.
405/18 the respondent No. 3 prdvisionally reinstated the appellant on
.12/04/19 for the purpose of de-novo enquiry whereas the appellant
was submitted objection application regarding the‘ re-instatement
order dated 12/04/2019 for the purpose of de-novo inquiry. However
on 29/05/2019 this Honourable Tribunal was directed the
respondents to produce proper implementation order regarding re-
instatement of the appellant, but the respondents conducted de-novo
inquiry against the appellant and once again the appellant vx‘zas.
¥ dismissed on 30/05/2019, despite directions dated 29/05/2019 by

this Honourable for filing fresh implementation order on the next date




\ of hearing wherein the respondent could not complied with the order

of this Honourable dated 29/05/2019.

C. Asalready explained in Para B of the grounds.

D. Incorrect as per record during inquiry proceedings, the inquiry officer
exercise power of the DPO ( Competent Authority) whileto conduct
de-novo inquiry and issued Show Cause notice on 08/05/2019 while

¥ ' Charge Sheet was issued on 10/05/2019 to the appellant by the
inquiry officer instead of Competent Authority i.e. District Pol_ice
Officer which is also against the rules 6 [1] [b] of the police rules 1975
and there is mandatory (07) days for submission of reply of the
Charge Sheet as well as Show Cause notice instead of (02) Two days
given by inquiry officer in charge sheet and show cause notice[copy of
show cause notice and charge sheet are attached]. '

e ‘ E. As Explain in the Grounds (Para-D).

F. As Explain in the Grounds (Para-A).

G. Incorrect: - That the inquiry officer has not been recorded statement
of the appellant by himself but statement was recorded by the Clerk /
" Mubharer attached with inquiry officer which-isfélso against the law

and rules.

H. As Explain in the Grounds (Para-D). ,

- It is, therefore, most humbly on acceptance of-thé rejoinder and the
instant of the appellant may graciously be accepted and the impugned order
bearing No. 3656-58/Enq dated 30/05/2019 may be set asigig-ahd appellant

may kindly be re-instated into service with all back benefits.”
Appellant

Through .
G Hamad Hussain
' _ Advocates Peshawar
Mobile no. 03120952763

AFFIDAVIT

| I, Aqil shah R/o District Bunir do hereby solemnly affirm and declare on

oath that the contents of the instant service appeal are true and correct to the

best of my knowledge and belief and nothing material has been concealed from

. this Hon’ able Tribunal.




