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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1185/2019

Date of Institution ... 05.09.2019
Date of Decision ... 27.01.2022

Hamayun Igbal Ex-Constable No:575 District Karak .
_ ' ' (Appellant)

VERSUS

The AIG Establishment for Inspector General of Police Khyber Pakhtunkhwa -
Peshawar and others ' (Respondents)

Syed Noman Ali Bukhari & Uzma Syed |
| Advocates .. For Appellant

Muhammad Adeel Butt,

Additiona! Advocate General ‘ S For respondents
AHMAD SULTAN TAREEN CHAIRMAN
ATIQ-UR-REHMAN WAZIR o MEMBER (EXECUTIVE)

\/J | I i
. ~ JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case

are that the appellaht was appointed as Constable in Police Department in the
year 2007. During the course of his service, the éppellant was proceeded
: againet en the charges of absence and was ultimat'el‘y ‘gi_scharge from service
vide order dated 26-03-2009, against which the appellant ﬁled‘d'epartmental
appeal, which was rejected vide order dated 31-10-2012. The. appellzént filed
‘revision petition which was rejected vide order dated 08-08-2019, hence the
instant service appeal with prayers that the lmpugned orders dated 26 03-
2009, 31-10- 2012 and 08-08-2019 may be set aside and the appellant may be

re-lnstated in service with all back benefits.
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02.  Learned counsel for"the'zipp'el"l_an_t has contended that the impugned
orders are against law, facts and norms of natural justice, hence not tenable

and liable to be set aside; that the impugned order was passed with

retrospective effect, which is void in the eye of law and according to superior

courts judgments. Reliance was placed on 2002 SCMR 1129 and 2006 PLC CS
221; that no regular inquiry was conducted against the appellant nor there is
any order in black & white to show that inquiry has been dispensed with; fhat
the appellant was dismissed from service without adhering to the method
prescribed in law; that the appellant has been condemned unheard and has not
been treated in accordance with law; that heither any charge sheet/statement
of aliegatio'ns was served upon the appellant nor any show cause, thus skipped

the mandatory steps provided in law; that absence of the appellant was not

willful, rath@r due to compelling reason of illness of his mother, which was not
aken into consideration; that the appellant has been discriminated as another
employee, namely Umar Khan on the same footings was re-instated, whereas
case of the appellant was not considered positively; that the _appellant was
proceeded against under two sets of law, as he was proceeded against under

RSO 2000 but penalty was awarded under police rules, which is illegal and on

this score alone, the impugned orders are liable to be set aside.

03. Learnéd Additional Advocate General for the respondents has
contended that the appéllant absented himself from lawful duty for longer,
hence he was proceeded against departmentally on the charges of absence’;
that proper charge sheet/statement of allegations was éerved upon the
éppellant; that inquiry was dispensed with as the appellant was in probation
period and there was no need of any inquiry; that after due process of law, the
appellant was discharged from. service vide order dated ‘ 26-03-2009; that -

departmental appeal of the appellant was rejected being barred by time; that
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’ where departmental appeal is barred by time, the service appeal before ‘this

Tribunal is incompetent. ~
04. We have heard learned counsel of the parties and have perused the

record.

05. We have observed that the petitioner remained absent for some time

due to illness of his mother and the appellant has taken such stance in his
departmental appeal. We are also mindful of question of limitation that the
appellant spoiled timé between his dismissal and departmental_ appeal and
again filing revision petition at é belated stage. Contention of the learned
Deputy District Attorney appearing-on behalf of respondents to the effect that
regular inquiry was not necessary in the case of appellant as he was proceeded
yz@ill in the probation period, also hold force, but simultaneously
\_/‘i the appellant was also a civil servént and the question as to whether the
appellant was sdpposed to be proceeded against under RSO 2000 or Police
Rules cannot be ignored, as RSO 2000 having overriding effect over other laws

at that particular time and provision in ordinance existed for the appellant. The
learned Deputy District Attorney for respondents was still of the opinion that he

was rightly penalized under police rule, as there was no other option with the
respondent to proceed him as the appellant was still in probation period.
Contention of the learned Deputy District Attorney is correct to the extent of
probation period, but section 11 of the ordinance bars the -respondents to

proceed him under any other law except the Ordinance and other dption was

also available in the Ordinance. The ordinance vide section 3 (a) provides:

. “that dismissal, removal and compulsory retirement of certain
persons in Govt. or corporation service etc, where in the opinion of
the competent authority , a person in Govt. or corporation service
is inefficient or has ceased to be efficient for any réason; or is




guilty of being habitually absent from duty without prior approval of
leave, the compété‘ht"autﬂbrity, after inquiry by the committee
constituted under section 5, may notwithstanding anything
contained in any law or the terms and conditions of service of such
person, by order in writing dismiss or remove such person from
service, compulsory retire from service or reduce him to lower post
or pay scale, or impose one or more minor penalties as prescribed
in the Khyber Pakhtunkhwa Government Servant (Efficiency &
Discipline) Rules, 1973 made under Section 25 of Civil Servant Act,
1973."

What we have observed and as is evident from the impugned order of

discharge dated 26-03-2009 that the appellant was proceeded against under

RS0 2000, whereas penalty was awarded under Police Rules, 1934, as the

penalty of Discharge from service is nowhere available in RSO 2000. In a

situation, since the impugned action was culminated into its logical conclusion

under a mi V eption of law and under a wrong law, it has vitiated entire
\)M@Mgs‘ﬁding final order, which could not be sustained under law,
hence proceeding as well as final order-is liable to be set aside on this score

alone and which also disposes of the question of limitation as the impugned

order is a void order and no limitation runs against void order. Reliance is .

placed on 2007 SCMR 229.

06. Without touching other merits of the case, when an order or act
relating to disciplinary proceedings was contrary to law then all subsequent
proceedings and actions taken thereon would have no basis and would fall.
Respondents had penalized the appellant without complying with provisions of
law and which smacks malafide on part of the respondents. Reliance is placed

on 2009 SCMR 339.

07. In view of the foregoing discussion, the instant appeal is accepted. The

impugned orders dated 26-03-2009, 31-10-2012 and 08-08-2019 are set aside

B
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and the appellant is re-instated in service. The intervening period is treated as

leave without pay. Parties are left to bear their own costs. File be consigned to

record room.

ANNOUNCED
27.01.2022

(AHM TAN TARHEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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ORDER : SR - *
27.01.2022 Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondent present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file,
the instant appeal is accepted. The impugned orders dated 26-03-2009,
31-10-2012 and 08-08-2019 are set aside and the appellant is re-
instated in service. The intervening ﬁeriod is treated as leave without

pay. Parties are left to bear their own costs. File be consigned to record

room.
. ANNOUNCED
27.01.2022
(AHMA AN TAREEN) | (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)



06.07.2021 " 3Junior to counsel for the appellant and Mr, Kabiruliah
' _Khattak, Addl. AG alongwith Waqar Ahmad, PSI for

| respondents present. '
Respondents have furnished reply/comments. The

appeal is entrusted to D.B for arguments on 17.11.2021.

17.11.2021 ‘ Appellant in person present. Mr. Waqar Ahmed, PSI
4 alonQWIth Mr. Muhammad Adeel Butt, Addltlonal Advocate

General for the respondents present. '

~ The learned Member (Judicial) Mr. Salah ud Dln is .

\ en leave, therefore, arguments could not be heard. ‘
"Adjourned. To come up for arguments before the DB on

12.01.2022. : |
(Mian Muhamméd) - .
Member (E) ‘
12.01.2022 Miss Uzma Syed, Advocate junior of learned counsel for the

appellant present. Mr. Muhammad Adeel Butt, Addl. AG for the

respondents present.

Former made a request for adjournment as senior counsel for-

T the appellant has proceeded to his home due to some emergenc'y._

~_ Request is accorded. To come up for arguments before the D.B on
30 ¢3 2022, :

(Alig-ur-Rehman Wazir)
Member(E)
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04.01.2021 Junior - to counsel for the appellant. and Add!.'AG :
‘ ~alongwith Muhammad Shahid PSI for. the respondents

16.02.2021

0% -OU-2021

present. ‘ _

Repres_ehtatii/e of respondents seeks further time to
furnish reply/comments. 'Learned AAG is also required to
contact  the respondents and submit  requisite

Chairman

reply/comments on 16.02.2021 positively.

Junior counsel for appellant is present. Mr. Kabirullah
Khattak, Addlt:onal Advocate General and Mr. Shahld PSI, for
the respondents- are also present

Written repIy on behalf of respondents not submitted.

Representative of the department is seeking further time for

submission- of written reply/comments. Last chance is given to

the respondents for filing of written
08.04.2021 before S.B.

reply/co Rerents

(Muhammad
Member

DM tu Oevise 06 lho Wosthy  Chacrman,

the T’?’%Unq/a 7 a’%UﬂO@ Wéﬁ‘v‘r‘c e Cugs
(& aOP/ouyne,ﬁ b 5/0?/%2—/ Am/ W |
Samz a4 bgﬁore |
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Apllant L‘eooslted
G oy ©

Counsel for the appellant present

The appellant was appomted as Constable in June, 2007 but

- was discharged from service on 26.03.2009 from the date of his

absence. He submitted a departmental appeal on 19.06.2012 which

~was decided on 31.10.2012 where- agalnst a petition under Rule 11-

A of Police Rules 1975 was preferred on 05.08.2019 whrch was
rejected on,08.08.2019. Learned counsel argued that the impugned
order dated 26.03.2009 was passed against the appellant with

retrospective application which was a void order and delay; if'any,

occurring in submission of appeal there-against was to be

disregarded. -She further' referred to the order dated 07.04.2017

-passed by respondent No. 1, whereby, a similar case of Ex-

C_onstable Umar Khan was treated differently having been
discharged on 01.12.2008 and was reinstated on 07.04.2017 under
the provisions of Rule 11-A of the rules ibid. The appeliant also

deserved similar treatment, it was added.

Subject to all just exceptions, instant appeal is admitted to
regular hearing. The appellant is directed to deposit security and
process fee within 10 days. Thereafter, notices be issued to the

'Process F€8 - respondents. To come up for written reply/comments on

_,“.,:16-11-2020 before S.B.

‘Chair

16.11.2020 - Junior to counsel for the appellant and Addl. AG for

respondents present.

Learned AAG seeks' time to contact the respondents
and furnish reply/comments on next date of hearing.
Adjourned to 04.01.2021 on which date the requisite
reply/comments shall positively be furnished.




20.04.2020 Due to public holiday on account of COVID-19, the case
is adjourned to 15.07.2020 for the same. To come up for

the same as before S.B.
' "Reader

15.07.2020 Counsel for the appellant present.:
~ Nemo for respondent No.3.

It was on 01.11.2019. when’ notlce was 1ssued to
respondent No.3 to produce record pertammg to order
No.2311-17 passed on 07.04_.2017 ~ pertaining  to
restoration of servr_ce of Constable Umar Khan No.646.
Trll ‘today, no record was produced, therefore, notice be
issued to respondent No.3- and learned AAG to make .sur'e

presence of the abo‘ve mentioned record on 17.09.2020

before S.B. _ q
| S e

Member (J)




+ !;; A \‘:. B - A . ) Chairman

. 11.12.2019 Appellant present in person and Amir Hussain,
PSI on behalf of respondent No. 3 present.

The representative seeks time to produce the
copy of requisite order as noted in the last order. Shall

do the needful on next date of hearing.

Adjourned to 20.01.2020 before S.B.

-

- 20.01.2020 Appel!-ant in person and Addl. AG for the respondents
| | present.
Learned AAG is required to ensure appearance of
representative of the respondents and production of
record as noted in order dated 01.11.2019.
To come up for record and preliminary hearing on
04.03.2020 ;before S.B. ‘

Chairm

04.03.2020 Appellant alongwith counsel present. Mr. 'Anﬁir
Hussain, representative of respondent No. 3 aIsoA
present. He seeks time to furnish requisite record
mentioned in the previous order sheet. To come up for
record and preliminary arguments on 20.04.2020

before S.B. ‘ %f_

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER



Form- A ' o 3 ) - ’ ‘
FORM OF ORDER SHEET R A

Court of
Case No.-. 1185/2019
S.No. | Date of order Order or other proceedings with signature ofjudge
proceedings '
1 2 3
- . 25/09/2019 The appeal of Mr. Hamayun lgbal resubmﬂte_d today by Syed__
: Noman Ali Bukhari Advocate may be entered in the Institution Registér and _
put up to the Worthy Chairman for proper or\er please.” .- R . .
| REGISTRAR 27 \_G&\-ii‘.“
.' A This case is entrusted to S. Bench for preliminary hearing to be.| . == =
2| 26les) 8 Fanng fo.bel

D1.11.2019

put up there on __ & ‘/[l ‘t‘z':

Appellant with counsel present.

Respondent No. 3 shall be issued notice to ‘produ,cé""the‘
record pertaining to order bearing No. 2311-17 passed on' ‘|-
07.04.2017 pertaining to restoration of service of Constable
Umar Khan No. 646. ‘ -

Adjourned to 11.12.2019 before S.B.

* Chair
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.:

The appeal of Hamayun Igbal Ex-Constable No. 575 District Karak received foday i.e. 'Oh
05.09.2019 |s incomplete on the following score which is returned to the- counsel for the

appellant for completion and resubm;ssuon within 15 days.

1- Memorandum of appeal may be got signed by the appellant.

2- Annexures of the appeal ma\/ be attested.

3- Anpexures of the appeal may be flagged. o

4- Copy of departmental appeal and revision petition mentioned in the memo ofappeal T
are not attached with the appeal which may be placed on it. :
Annexures of the appeal are illegible which may be replaced by Ieglble/better one. -

6- Five more copies/sets of the appea!l along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No._/ Sbo s,

Dt. (5 "ﬁ — /2019, o
' REGlSTR‘EﬁW
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA PR,

PESHAWAR.
Syed Noman Ali Bukhari Adv.Peshawar.

o

AN @b&@J\y@vs = «m&
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: " BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. } [85 /2019
Hamayun Igbal V/S ' Police Deptt:
INDEX
S.No. | Documents Annexure | Page No.
i. [Memoof Appeal | = -==- 1-4
2. | Copy impugned order - -A- 05
3. | copy of departmental appeal -B - 06
4. | Copy of rejection order -C- 07
5. | Copy review petition -D- 08-1D
6. | Copy of 11-A rejection -E- 14
7. | Copy of order -F- 12
8. | VakalatNama | = -mmee- &4\

4/7"‘

| APPELLA
Hamayun Iqbal

THROUGH

o uzma g,?ED
U —-#Xdvocates, High Court

. -Peshawar
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®» BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
APPEALNO. |[ 8BS 12019
Khyber Pakhtulshwa
Service Tribunal
’ . Diary No. 1 Z_ 2_23/
Hamyun Igbal Ex-Constable No: 575 o
Distirct Karak.
VERSUS
I. The AIG Establishment For inspector Genral .of Police, KP. Péshawar.
2. The deputy inspector General of Police Kohat, region kohat.
3. The District Police officer Karak.
cerssreiesinnneeeen.. o (Respondents)
APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER of
DATED wWHEREBY, THE APPELLANT HAS -
BEEN DISCHARGED FROM SERVICE AND AGAINST
THE REJECTION ORDER DATED 31.10.2012
i edto -day WHEREBY THE DEPTT APPEAL OF THE
APPELLANT HAS BEEN REJECTED AND AGAINST
715“' ey THE REJECTION ORDER DATD 08.08.2019 OF 11-A
IgbIN; REVIEW PETITON FOR NO GOOD GROUNDS.
PRAYER: |
“"*‘M | THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDERs DATED 26.03.2009, 31.10.2012 and 08.08.2019
P , )-5‘«,“3 MAY BE SET ASIDE AND THE APPELLANT MAY BE

REINSTATED WITH ALL BACK AND -
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST -TRIBUNAL DEEMS FIT AND
APPOPRIATE THAT MAY, ALSO BE AWARADED IN
FAVOUR OF APPELLANT




RESPECTFULLY SHEWETH:
FACTS:

Facts giving rise to the present service appeal are as under:

1. That the appellant was appointed as Constable in Police force in
year 2007 and the appellant was performed his duties with entire

satisfaction of his superiors.

2. That the appellant had some domestic problems and father of
appellant got serious ill, there was no other family member to take
care of appellant father therefore appellant was absented from duty

which was not willful.

3. That, thereafter, the appellant was departmentaﬂy proceeded,
without charge sheet, statement of allegation, regular inquiry and
even without show cause notice, the impugned order dated
26.03.2009 was passed against the appellant whereby the appellant
was dismissed from service with retrospective effect which was
also never communicated to the appellant but the appellant received
the same by his own efforts on 01.10.2012. The appellant been

~ aggrieved from the impugned dismissal - order preferred
departmental appeal which was rejected vide order dated
31.10.2012 received by the appellant on 30.07.2'019 by his own
- efforts. (Copy of impugned order. departmentai appeal and

rejection order is attached as Annexure-A, B & C).

4.  That thereafter the appellant filed review petition under 11-A which
was also rejected, vide order dated 08.08.2019 without any Spéciﬁc
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ground/ without any cogent reason. -(Copy of review petition and

order is attac‘:he&!ﬁh’sﬁﬁﬁ&ﬁ?é-]ﬁ)ﬁ & E).

That now the appellant come to this august Tribunal on the

following grounds amongst others.

GROUNDS:

A)

B)

C)

D)

E)

F)

H)

That the impugned orders dated 26.03.2009, 31.10.2012 and
08.08.2019 is against the law, facts, norms of justice and void-ab-

-initio as has been passed with retrospective effect and material on

record, therefore not tenable and liable to be set aside.

That the impugned order was retrospective order which was void in
the eye of law and according to Superiors Court Judgment reported
as 2002 SCMR, 1129 and 2006 PLC 221.

That there is no order in black and white form to dispense with the
regular inquiry which is violation of law and rules and without
charge sheet, statement of allegation and proper inquiry the
appellant was dismissed from the service vide order dated
02.10.2009 without given personal hearing with retrospective effect
which is necessary and mandatory in law and rules before imposing
major penalty. So the whole procedure conducted has nullity in the
eye of law. So the impugned order is liable to be set aside.

That the appellaﬁt has been condemned unheard and has not been
treated according to law and rules.

That neither charge sheet, statement of allegation, show cause
notice was served upon the appellant nor inquiry was conducted
against the appellant, which was necessary and mandatory in law
before imposing major punishment which is violation of law, rules
and norms of justice.

That the appellant has not been treated under proper law despite he
was a civil servant of the province, therefore, the impugned order is
liable to be set aside on this score alone.

That the absent of the appellant was not intentionally but due to
some domestic problem and mother ilness. So the -penalty imposed
upon the appellant was so harshed.

That the appellant has been discriminated because the another
employee namely Umar Khan on same footing already reinstated by
the department but same relief was refused to the appellant which is




s

(v

violation of article-25 and 4-A and bad.in eye of law. Copy of

order is attached .as annéxure-F.

I) That the appellant’s guilt has not been proved beyond the shadow
of doubt and the appellant has been punished on the basis of
conjecture and surmises. :

J) That no chance. of personal hearing was provided to the appellant
and as such the appellant has been condemned unheard throughout.

K)  That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore most humbly prayéd that the appeal of the

appellant may be accepted as prayed for.
APPELLANT

Hamayun Igbal

THROUGH: o
O

SYED NOMAN ALI BUKHARI
: &

UZMA SYED
Advocates, High Court

Peshawar
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ORDER :

J
Constable

This order is. pa%od on the deparimenial pro:

Harnayoun labal No. 575 who found-absence on 17 12

i gs initiated Fa-:";n:'\,:;l

-

2008 v'(%: oD 1\' )

Ales

of Police

any leave or permission.

Fis pay ha

i

Lines. Karak and again‘absent with effect from 21 0'1;2009 il date with out
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s been stopped to this e

> effect

10 e

|hc above romcd was Charge ohee.ed/ S‘a emeni of Allega
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N with
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is no livelihood that he can resume his service placcd on hlf,

Final Show Cause Nonre was %ont to him_through. SHQ P3 Aond
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effect Trom the Sas

Hamayoun'lgbal No. 575 as ‘herei:;y discharged from service with
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Announced

- »

QUICE DEPTT:

This order: is passad on Mercv Potmom rslod by L
constable Humayun -flm No. 575 of Karak district aqamst the pumqh*n»sm order of
DRPO Karak wde which he was discharged from serwce

Facts ar rising: of. the ™ case. are . thai departmenta;
procc'admgs were initiated against the applu.anf by the Dlstrlct Polica @fficer Karak,
who was found-absent from duty vide, Dalfy Diary No.29-dated 17.12, 2008 of Police
Lines, Karak, Cooc!usmn of the proceedings resulted in his c’xscharco fron~ service
we.f date of his absence under Police Rules 12, 21, "vide OB.. NO.300 dated
26.03.2009. _ a -

' Aggrieved from the above order.. he preferred the instant Mercyf
Petition. requested therein for re-ihstaterﬁeni N service. )
: The petitioner, was called. in Order Room _held on
2410, 9012 and heard, but he failed to put any plausible explanation. :
Perusal of record revealed that the petmoner dohoora tely

absented himself from service, as he had gone abroad withcut any permission or

leave. This fact is evident from record, as well a‘dmiited by the 'anplicén during his
parsanal hearing. Furthermaore, Final Show Cause Notice was sent- al his home
address through SHO concerned by DPO, Karak, but no response. was received.
Now after a lapse of about Three (03) years the ootmonpr a")proamed 10 this forum.
Nn the requesl of hls re-instatement in service. . . '
in view of the above. the unders«oneo came io the
conciusion that the apphcant had committed a gross- mlsco..du\t dlmrm his short
span of service. "lhp punishment order passed by | District - Pohce Officér is quite
accordance with law and cn merits, whu,h is upheld. Hence, the pe tmon lemq badly

tme bared-and without any substantiate is hereby rejected..

/‘l 30472

C e

V//,/——~\4MOHAMMADIMHA/SHA{
_ © PSP.QPM

Dy Inspector General of Police

Kohat Reqlon Kohat. - o
1/ /00 \ J
No. FL TR D IEC g /72! SR !
Copy {fol |o:matlo ~AE the District Police Officer. Karak
E:mwce record of the indi ifrai eturned herewith o i
2 Petitipngr. S
(MOHAMMAD TMTIAZ SHAH)
, ) PSP,QPM
' ' Dy: Ins pector Generai of Police
57 ' Kohat Reglon KOhd[
' /‘/ . u ) ,
EIVERESE ak

Y R
4 EEnZetey

6P Branch 201 S O FilaGrer File due




TO

Inspectot Generél of Police .=
Khyber Pakhtunkhwa Peshawar

" Subject: REVIEW PETITION Under 11-A AGAINST THE ORDER‘-I.

DATED 26.03.2009 WHEREBY, THE UNDERSIGNED

c " HAS BEEN DISCHARGED ~FROM _SERVICE and

|  AGAINST 31102012 RECEIVED BY THE

{ UNDERSIGNED *~ ON _ 30.07.2019 WHEREBY THE
DEPARTMENT:AL APPEAL HAS BEEN REJECTED

'RESPECTED SIR: .
FACTS: |

Facts giving rise to the present service appeal are as under:

1. That the undersigned was appointed as Constable in Policeﬁforc‘e.in
 year 2007 and the undersigned was performed his dnties with entire

satisfaction of his superiors.

2. That the undersigned had some domestic problems and fét’tlier of
/Dundersxgned got serious ill, there was no other family member to |
take care of under51gned father therefore under51gned was absented -

from duty which was not willful.

That, thereafter, the undersigned was 'depantmentally proceeded :

without charge sheet statement of allegation, regular mquxry and»

even without show cause notlce the 1mpugned order dated_

1 26.03.2009 was passed agamst ‘the under51gned whereby the |

undersigned was dismissed from service with.retrospective . effect
which was alsé never communicated to the under31gned but the
undersigned received the same by his own efforts. on 01;1'0‘.20‘12.

The undersigned been aggrieved from the impugned dismissal order




préferred departmental appeal which was rejected vide order dated

©31.10.2012. (Copy of impugned order. departmental appeal and.

‘ rejection order is attached).

4. That now the undersigned filling Review Pétitjon under 11-A on

the following grounds amongst others.
GROUNDS:

{

A) That the impugned orders dated 26.03.2009 and 31.10.2012 is |
against the law, facts, norms of justice and void-ab-initio as has -
been passed with reltrospective effect and material on record,

therefore not tenable and liable to be set aside.

B)  That the impﬁgned order was retrospective order which was void in_
‘the eye of law and according to Superiors-Court Judgment reported
as 2002 SCMR, 1129 and 2006 PLC 221. _ )

 C) . That there is no order in black and whitve form to dispense with the -

regular inquiry which is violation of law and rules and ‘without
charge sheet, statement of allegation and proper inquiry the
undersigned was dismissed ‘from the . service vide order dated
02.10.2009 without given personal hearing with retrospective effect’
which is necessary and mandatory in law and rules before imposing’
major penalty. So the whole procedure conducted has nullity in the "
eye of law. So the impugned order is liable to be set aside. .

D) That the undersigned has been cond_ernhed unheard and has not .
been treated according to law and rules. ‘ '

E)  That neither charge sheet, statement of allegation, show cause
notice was served upon the undersigned nor inquiry was conducted . -
against the undersigned, which was necessary and mandatory in law
before imposing major punishment which is viplation of law; rules,
and norms of justice. I U |

F)  That the undersigned has not been treated under proper law déspite
he was a civil servant of the province, therefore, the impugned
order is liable to be set aside on this score alonel

G)  That the absent of the undersigned was not intenfionally but due to

some domestic problem and mother iliness. So the penalty ,irripo_'sed
upon the undersigned was so harshed. | |




=

“H) That the undersigned’s guilt has riot been proved beyond'the.'.-‘-‘A
~* shadow of doubt and the under51gned has been pumshed on the"
ba51s of conjecture and stirmises.’

i) ‘ That no chance of personal hearmg was prov1ded to the
undersigned and as such the undersigned ‘has been condemned :
unheard throughout. :

PRAYER: A
{  THAT ON ACCEPTANCE OF THIS REVIEW PETITION, |

THE ORDERS DATED 26.03.2009 AND 31.10.2012 MAYI .

BE SET ASID:E AND. THE APPELLANT MAY BE'

REINSTATED WITH ALL BACK AND CONSEQUENTIAL -
BENEFITS. | | S

« - - | o Hamayuanbal -‘ :

Ex-Constable No: 575 | i
Distirct Karak. ~ . |

Date 05.08.2019 ~ o
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Ehe ey Palbiunkihwa Police Rule-1975 submitied by Fx-Constable Unae Whan Noo 640,
apgwideni weas discharged fron service by 000K aps S OR No 0L e a0 ST
¢ ot ebsence from Ulite Training Center Mordan we [ 17.08.2008 ter 10 2l
anwe of discharae fram service Lo, 01.12.2608 ¢ gl periog e 03 months
s appeal v Tiled /disminscd Dy Zegional Police Officer, Fobmi wiis oo
. sfeeting of Appellate Bosrd v heid o
Futitionor statd that his abscone was not delibe i bui the domestic atlhi. e o
crgdca Thi SO VAL IO K00 SOLReS O eI D g
sy altures and he s T Chardship t carning
The DCUHONET SCrvice :
FCHe anversion o
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Copy of the above is ferw rded 1o the:

1wl Police Qfficer. Koliat

- Lo Vi Tohies QFicer Koruk,

SR Ceshovor

bor Pakheoskls oo Pechawar
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- OFFICE OF me
INSPECY DRGENERAL OF FOLICE
RIYIER PAKITTUNKILWA

. | PESHAWAR, e,
' Na, :”_C.D_';__!.f’?__._._‘_ll’l. Wated Peabinwar e Q.').I!_én(;n_
. _ /!
ORDER '

- vis aedder i‘.'. herehy passeyd to dispose wf .dcp;t!!mcnmi appeal under Rule 1-A ol

Khyber pakhtunkhwa Police Rule. 1975 suhmitted by Hs-Coniable Umar Khan No, 616, ‘The

appellant was Jdischarged from .'fcrvicc Ly DI'O/Kurak vide Q1) Mo, 1601, dated 04 12,2008 an the

charge ol abae froms Llite Training Center Mardas w._s;.!{i_"l.‘OB:TLIJ(J?S 1o 1'2.91.2008, 'Z'U.S 1,2008 111}
 date of discharge from service i.cw for n periad u»!',(!'j rmonths ned 14 d;,,,,,'

. Ilis appeal was Gl 2 dismissed by 1(&5‘\@& troline Officer. Kohat vide ardee Lndst:

Ko, 6824/EC, dated 08.08.2009. |

. — ) [ ’

Mucting of Appellate Board was held on 30.03.2017. Petitionet present aod heard

Petitionee stated lh.al his absence was nut deliberate but the domestic afTairs did not aliow hint o juin

duty. e further contended that his monihly salary, wus the sole wee of incume ot funning the
tivelilwood tur his fawily.

afairs of his fonily alTuirs and he is Macing preat hardship i eareing

The petitioner service was less than 03 years ‘Therefore e was divcharged Tiom

service, 1lencc conversion of the discharge order is put justificd. Therelore, the Boant decided 1hat

itioner is heiehy re-instated Jimta service. However, ihe iatrvening period shall nal be neivly

SEaarad lowvands service nor duty. [ie will nat be entitled fur uny Kind of benefits ol intervening

2 e,

‘Uhis arder is jssucd with the approval by the Gompetent Aulllm_'ily.' :

KITALIL)
T Inspector General of Police,
Rhyber Pokiiunkbwe.
Peshuwur.
o5 4 =17 1.
* . Capy of the above is forwarded to the:

1. Regional Police Officer, Kohwt
2. District Policc Officcr, Kursk. ,
3. 1'SQ 10 IGP/Khyber I'u)ghlunkhwn. cro Ifcsil:;'.w':fr.
4. PA to Addl: 1IGPAIQrS: Khyber Pakhtunb v Peshawir.
5. 1A ta DIG/HQrS: Khyber l’aklmmkhxi-u. ppghmal.
6. I'Ato AIG/Legal Khyber 'ak
7. Office S;‘lpdl: g-1v Cro pPreshawids

hnkbwi, trostanat.




-” VAKALAT NAMA @

'NO. /20

INTHE COURT OF _KoP  Covun  ibuwal), %Nw

Nowaron I@y@ (Appellant)
! ' (Petitioner)
_ (Plaintiff)
VERSUS '

Do\*u Degtt. (Respondent)

(Defendant)
IAffe, _‘Mm i@ b/\/)

Do hereby appoint and constitute SYED NOMAN ALI BUKHARI, Advocate High
Court Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration
for me/us as my/our Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other Advocate/CounseI on
my/our costs.’

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20 '~/ ~ ?2%&
o (CLIENT)

ACCEPTED

e

SYED NOMAN ALI BUKHARI
Advocate High Court Peshawar.

| ell: (0306-5109438) | u‘B'/
) A Sardﬁ )
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
. SERVICE TRIBUNAL, PESHAWAR

‘Service Appeal No. 1185/2019 e
- Hamayun Igbal ex-const: No. 575  aeweiel. Appellant

' VERSUS

Assistant Inspector General of Police,

Establishment, Khyber Pakhtunkhwa & others ... Respondents
Subject: PARAWISE REPLY BY RESPON_DENTS.

Preliminary Objections:-

i That the a’ppetlant has got no cause of action.

it. 'l;he appellant has got no locus standi.

il That the appeal is bad for misjoinder and nonjoinder of necessary partres

iv. That the appellant has not approached the honorable Tribunal with clean
hands.

V. That the appellant is estopped to file the instant appeal for his own act.

vi.  That the appeal is badly time barred and liable for dismissal in limine.

- vii.  That the appeal is barred by law & limitation.

Facts:- | ,

1. Correct to the extent the ~appellant was appornted as constable on
18 06: 2007 in respondent department V|de order book No 377 The He was
deputed for basic recruit course and he faileds tOIquahfy;thevreqursrtexrecrurtv
coursenvrdezPrrncrpaI'R‘e_cTGﬁITTammg =CentersNowshehra=etisrxdated=
22:01:2008=lt is added that the appellant was detailed for Elite course at
PRC Mardan from where he willful absented from training w.e. from
07.09.2008. (Copies of letters enclosed .as A & B) -

2. Incorrect, the appellant during his initial stage of his recruitment, absented
himself from lawful duty vide daily diary No. 29 dated 17.12’.2008 of Police
Lines Karak and subsequent absence. Copy of daily diary is annexure C.

3. Incorrect, though the appellant had earned about one. year servrce m hrs ,
credrt found rnefﬁcrent offlcral “during hIS probatlon per:od but desprte of that
proper departmentat proceedings were initiated agalnst hrm Charge sheet &
statement of allegations were issued, which was served through SH}O‘

concerned at his home address. The charge sheet was received by his

brother .namely Younas Igbal and signed. It was submitted by appellant’s
brother that Hamayun Igbal has proceeded abroad (UAE) for earning
Irvellhood. The appellant after a




S lapse of about 03 years from discharge order fried a trme barred appeal to,-'_: L

1

.- respondent No. 2, which was considered and rejected on merits and

limitation as well. Copy of charge sheet and service report are annexure D_& ‘
E : -
4. The departmental appeal of the appeliant was rejected by respondent No'.: 2
on merit and limitation as well vide order dated 24.10.2012 and the appellant

approached to the office of Inspector General of Police, after a laps of about -

07-years. Hence, the revision petition was filed by the competent authonty
Copy of order on departmental appeal is annexure F. . o

5. - The appellant is estopped to file the instant appeal for his own act and
unexplarned delay in lodging the aforesard appeals

Grounds -

A. Incorrect,-during probation period of service, appellant absented'?<frorn basic
course and duties. Proper departmental proceedings were 'conducted
against the appellant by respondent No. 3. As per evidence, the. appellant
had proceeded abroad without taking any permission. from the competent
authority and willfully absented from lawful duties. After observing all codal

formalities: he was discharged from service by the respondent:No. 3-and his
departmental appeal was also rejected by respondent No. 2 with speaklng &
well reasoned orders. '

B. Each and every case has its own facts- and merits. The orders of the

. respondents are based on facts and in accordance with law / rules.. | - |

C. Incorrect, a regular inquiry was conducted against the . appe_ljant by
respondent No. 2. Copy of inquiry officer finding is annexure G. ,

D. Incorrect, as established from the statement of brother of the appeilant
appellant had proceeded abroad (U.A.E) for earning livelihood. He did not
appe_arl_,before respondent No. 3 and aftera lapse of about 03 years and Q7
y.ears '.tiled departmental appeals to respondent No 2 and lGP KP
respectively, whrch were disposed off accordingly. _ - _l | B .

E. - Incorrect, charge sheet and final show cause notice were |ssued by
respondent No. 3 and served through SHO concerned at. h|s home address
| but the appellant had proceeded abroad wrthout any permsssron / Ieave

F. lncorrect the appellant was proceeded |n accordance wrth the rules and
facts. . .
G. Incorrect, the appellant had willfully absented himself from lawful duty and

wrthout adoptrng required procedure had gone UA. E (abroad)

H. lncorrect the appellant was proceeded with departmentally in accordance '
with the relevant law/ rules.

| Incorrect, the charges leveled against the appellant was established beyond
any shadow of doubt during departmental probe.




_ -Pra!er:-

~J. Incorrect, the appellant was reported to have gone abroad durmg the course
| -of departmental inquiry, however, the appellant was heard |n person by '
respondent No. 2 during the proceedings of his departmental appeal but the-l,'.«-a_'-f;;- i
appeltant failed to explain his prolong absence and proceedlng abroad "

without any legal permlssmn / leave.

K. Thatthe respondents may aiso be allowed to advance other grounds dunng '

the course of hearing.

~In view of the above facts and circustances it is prayed that the appeal being
devoid of merits and barred by limitation may gracmusly be dlsmlssed with costs
please. ‘ '

District Po&Ofﬁcer,

Kara’k

- (Respondent No. 3)-
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CHARGE SHEET - ' N Y/
/Z:/»—J'?/ “
. I, Raja Nascer Ahmad, District Police Officer. ~Karak as compeient

authority, hercby charge you Constable Hamayoun Igbal No.575 as

follow: -

You Constable Hamayoun Igbal No.575 absented yourselrl

from your lawful duty, on 17.12.2008.for a period of
18-hrs: & 30-Minutes, viée D.D.Report No.10, dated
18.12.2008. You again absent from 21.01.2009.till-d«tf.
without any leave or permission, vide D.D.NO.27,dated
21.01.2009.0f Police Line Karak. Beside this you have

. Oi-bad entries in Short period of Service about Cne y-<r
and 07-Months. This all speak highly adverse on your p=' .

2. By reason of your commission / omission, constitute miss-conduct under
Section-3 of the NWEP (Removal from Service) Special Power Ordinance-2000 and have
rendercid your-self liable 10 all or any ol the penalties specified in Seetion-3 ol
ordinance ibid.
3 You are. therefore. required 1o submit your written defence within 7-des
of the receipt of this charge shect 10 the enquiry Otlicer M. Anwar Saeed Hund

DSP HGrs:Karak . . isappointed for the purpose of conducting cnruiry.

Your written defence if any should reach the Enquiry Officers within the
specified pétiod, failing which it shall be presumed that you have no defence to put in and
-~

in that.casc ex-parte  action shall be taken against you.

o .
VY . . .
. 4 Intimate whether you desire to be heard in person.
. 1
N g i
B . . '
R P : A statement of allegation is enclosed.
- _
*

TA NASEER AFIMAL)

Disfrict Police C.‘Kﬁ/ccr, Ko ak.
|

il




DISCIPLINARY ACTION

B X |, Raja Naseer Ahmad, Di-slricl Police Ofticer. Karak as competent authority.
is of the opiniion that youn_Constable_ Hamayoun Igval No.515

has rendered himself lable to be procecded against on committing the following act
commission within the meaning of Scetioin-3 of NWI'P Removal from Service (Special

Powers) Ordinance-2000.

STATEMENT OF ALLEGATION

Constable Hahayoun Igbal No.515 absented himself

from his lawful duty on 17.12.2008.for a period of
18-hrs: & 30-Minutes, vide D.D.Report No.10, dated
18.12.2008. He again absent from21.01.2009.till-date
without any leave or permission, vide D.D.No.27, dated
21.01.2009.0f Police Line Karsk. Beside this he has
Olt-bad entries in short period of Service about One
¥ear and O7-months. This all speak highly adverse on

his part.

2. ' The enquiry Officer, Nh.Agﬁgr'saged'Kund’Dup HQrs:Karak
shall in accordance with provision ol the ordinance may provide reasonabic aprorina,
of hearing to the accused official. record his linding aud make within 15-davs i the
veeeipt of this order; recommendation as to punishment or other anpropriale acnon

apainst the accusad.

3. ‘I he accused official shall join the procecding on the date. ime and place

fixed by the enquiry officer.

A NASEZR AHMpD
't Police O fhcer. Karak.

s

No. /f)/l *’2—_{ 'EC (enquiry). dated Z /// 2009,

1. @ ‘the enquiry Officer for initiating procceding agaiust the accused vader i
Provision of the NWEP / Removal (rom Scrvice {Special Power) Grdinanee Wy

2. Constable Hg@aygun'iqbg;_§9.51§-Police Line Karak.

3. OASI 10 District Police OfTeer, Karak along with relevant recorid 10w
the enquiry officer. '

*
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POLICE DEPTT:
n ORDER

Vit ——

Sy dak This order is passed On Mercy Petition filed by EX
constable Humayun No. 575 of Karak district against the punishment order of
DPO Karak vide which he was discharged from service: _

' ] cacts arising of the case are that departmentat
proceedings were initiated against the applicant by the District Police Officer, Karak.
who was found absent from duty vide, Daily Diary No.29 dated 17.12.2008 of Police
Lines, Karak. Conclusion of the proceedings resulted in his discharge from service
w.ef date of his absence under police Rules 42.21, vide OB. NO.300 dated
26.03.2009. :

Aggrieved from the above order, he preferred the instant Mefny
Petition, requested therein for re-instatement in service.
The petitioner was called in Order Room held on
24.10.2012, and heard, put he failed to put any piausible explanation.

' : perusal of record revealed that the petitioner de\iberétet\/
absented himself from service, as he had gone abroad without any permigsion O
jeave. This fact is evident from record, as well admitted by the applicant during his
personal hearing. Furthermore, Final Show Cause Notice was sent at his home
address through SHO concerned by DPO, Karak, put no response was received
Now after a 1apsé of about Three (03) years the petitioner approached to this fora
with the request of his re-instatement in service..

in view of the above, the undersigned came o ihe
conclusion that the applicant".had committed @ gross-m’rsconduct during his sho!
span of service. 1he punishment order passed py District police Officer is quit
accordance with law.and on merits, which is upheld. Hence, the petition peing badh:
time bared and without any substantiate 18 hereby rejected. '

Announced P

24.10.2012 / e
. bty :

{ -
(MOHANIN\AD IMTIAZ SHAH)

: pPSP.QPM
Dy: Inspector General of Police

| L, Kohat Region‘Kohat.
o G/ 71 FEC Al B

" Copy for information to the District police Officer. Kai gk
Service record of the ind’rvidua\ is returned herewith. ' '
: 2 Petitioner. 0

b

(MOHAMNIAD'!MTIAZ SHAH)
pSP.QPM

Dy: Inspector General of Policc
Kohat Region, Kohat. '

a7 T

— 2

Ao

L

\
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pb 7 AnExuRE TG

Bcsb;cfed Sir, -
xindly refsr to yeur effice lefter '
Neo 1422-24/&‘»3(‘.:1@11 ry).,dated 3% 1,2009 nwaerein the undersizgns
was asked to cemAuct anuirj against Sonstawle Hamaysunr Tgeal
Ne.515 inte the allegatiens 1evs1lleJ against Bin in the gttachken
charge sheet, THerefore the present emquiry.
‘ In erasr te Tind eut astual pesition
the ascusaa efficisl was sunonsd tin® and again wut he
} aid net turm up fer jeinimg the enguiry proceedings, The
- atcuse s eficigl failed to try for puting inm plausille
egplanation ner he Mas justified hiz pesitien. Teither
the a8cused oPFicial assign any TOaVoRs with regzard to
his aksencs ner hs appdarl pafere the unsersigned for
’ rederAing his stateswset, It vas found Auring the Sourse o*
snquiry that the aksence en the part ef acfussd eP ilisl
. was Peuns wilful and Aeli s rate,
©o : Younis Iqwil %/0 Xhan Mekawasd /0
| Sakir Abad Brothor Oé the geduseq efficial Centadtsad inte the
antter Jisdolesea that the acsuses effivial ReA gome to B, ol
for sarmimg his 1ivelineod amd there is me likeliheeA that taat
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