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o. VJt.
. 15.09.2020 Appellant is present in person. Mr.: Muhammad Riaz 

Khan Paindakhel, Assistant Advocate General for respondents 

present.

Appellant requested for adjournment on the ground that 

his counsel is busy before the Peshawar High Court, Peshawar.

Adjourned to 18.11.2020 for arguments before D.B at 

camp court Abbottabad.

/ 'i

^(Muhammad Jamal) 
^"-Msmber 

Camp CourtATAbad"

(Mian Muhammad) 
Member(E)

18.11.2020 Appellant is present in person. Mr. Muhammad Riaz 

Khan Paindakhel, Assistant Advocate General for respondents 

is present.

According to the appellant he' has been transferred from 

GPS, Trimkan to GPS Khanpur No.lby virtue of order bearing 

endorsement No. 11648-54/5-2/GB/SDEO/HR dated 

30.12.2019 in consequence of which he has assumed the charge 

of his assignment at GPS Khanpur No.l on 04.01.2020. His 

grievance has been redressed. He is seeking withdrawal of the 

instant appeal. The charge report alongwith office order dated 

30.12.2019 submitted in this regard^the contents of which were 

reiterated which he accepted as correct. Accordingly grievance 

of the appellant being redressed, the appeal stands dismissed as 

withdrawn. File be consigned to the record room.

Announced:
18.11.2020

%
(Mian Muhammac 

Member(E)
(Muhammad JamaTKKan) 

Member(J)
Camp Court Abbottabad



Clerk to counsel for the appellant present. Mr. Muhammad Jan 

learned Deputy District Attorney alongwith Sardar Wali Rehman 

Assistant present and submitted reply. Adjourn. To come up for 

rejoinder if any and arguments on 18.02.2020 before D.B at Camp 

Court Abbottabad.

21.01.2020

Member
Camp Court, Abbottabad

/ /Due to covid ,19 case to come up for the same on 

at camp court abbottabad.

Reader

Due to summer vacation case to come up for the same on 

/V / ^ ! 2^ at camp court abbottabad.

\ .

A
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OTP1CE OF THE DfSTRICT EDUCATION OFFlPFtt fM)

t-

t■i

! HARTPUR 4 3:1 ^ t

iKRSSSD
W<Mm / M D. iuamJm

Ph. No. 0995-920151,920152 ».
• I i<■ 'i

OFFICE ORnF.R: fliC

Consequent upon the approval of competent authority m 
teachers as reported hy ASDEO(C) Khanpur are hereby transferred/ 
rationalization policy in the school noted against each which
immediate effect in the best interest of public service.

the foIlowirig|sh^lus!'4 
rationalized -uq’der" \ 

facing shortage of staff with ;■are
^ i ■■

^ 'I
.!

s. Name of Teacher / 
Designation

Adjustment Remarks |No From To
01 Muhammad

PST •
Zaman GPS Kainthia GPS Ladar Mang Against Vacant Post 

(being. surpibs) on 
need base i_____
Against Vacant Post 

.being surplus on 
need base i

02 Naseem Haider SPST GPS Trimkan. GPS No 1 Khanpur

Note: t
I ^3. Chaige Report should be submitted to all concerned.

4. No TA/DA & TG is allowed.

sd/.'...
District Education OlTicer (M) 

HaripurM' "> I _ !
Dated Haripur the‘5f/12/2019Endst No. •-/5-2/GB /SDEO/HR

ICopy for information to:
&

1. The Dy: District Education Officer (Male) Haripur.
2. The District Monitoring Officer IMU Haripur.
3. PA to Director Elementary & Secondary education Khyber Pakhtunkhwa Peshlwar.
4. The Head Teachers Concerned. ■. ........... '
5. The Teacher Concerned
6. Office Record File.

1

Asst: District Edpcatipn Qfficer (Estb) 
Haripur

■I



/

- 25.10.2019 Learned counsel for the appellant present. PrelinTinary 

arguments heard.

Through the present service appeal, the appellant (SPST) has 

challenged the office order dated 20.04.2019 whereby the 

appellant was transferred from GPS Khanpur No 1 and adjusted at 

GPS larimkam.

"i .

:•
V.-.

; -.
Points urged consideration. The present service appeal is 

admitted for regular hearing subject to ail just legal objections. 

The'appellant is directed to deposit security and process fee within 

10j days. Thereafter notices be issued to the respondents for 

written reply/comments. To come up ior written reply/comments 

on,16.12.2019 before S.B at Camp Court, Abbottabad.

Appei'a-^eposited 
Secuiiii^ws&^cess'Fee

r,*

f
1

T^ember
Camp Court, A/Abad

Appellant in person and Mr. Usman Ghani, District 
Attorney for the respondents present. Neither written reply 

on behalf of respondents submitted nor representative of the 

department is present, therefore, notices be issued to the 

respondents with the direction to direct the representative to 

attend the court and submit written reply on the next date 

positively. Case to come up for written reply/comments on 

21.01.2020 before S.B at Camp Court Abbottabad.

16.12.2019

%

•*.

(Muhammad Amin Khan Kundi) 
Member

■ '1

Camp Court Abbottabad • ---.t

.'/j

iof- :V.

}.



Form- A%

FORM OF ORDER SHEET
Court of

1137/2019Case No.-

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Naseem Haider^.presented today by Mr. 

Muhammad Arshad Khan Tanoli Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for proper order 

please.

12/09/2019- -1-

REGISTRAR2-
This case is entrusted to touring S. Bench at A.Abad for 

preliminary hearing to be put up there on 1.9^ fb-19

\ .
1^-

CHAIRMAN

\

V.
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No. ^ /2019

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.

...APPELLANT

VERSUS

Govt, of Khyber Pakhtunkhwa, through Secretary Elementary &. Secondary 
Education, Ikhyber Pakhfunkhwa, Peshawar and others.

....RESPONDENTS

SERVICE APPEAL

INDEX

Page #5. # ___ __  Description______ ^___
^^^? appeal alongwith affidavit______
Copies of impugned transfer orders of the 
appellant dated 20/04/2019______ ____
Copy of departmental appeal _______
Copies of the judgments of this 
Honourable Court

Annexures
1 to 9

“A”2.

“B”3.
“C”4.

Wakalatnama5.

...APPELLANTS>
Ehrough

/2019Dated:

(Mu
A^ocate High Court, Abbottabad

\
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BEFORE THE SERVICE TRIBUNAL. KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No. /2Q19

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.

Service Trtbunal

.i2Jd£VERSUS Dfary N*

. » '
1. Govt, of Khyber Pakhtunkhwa, through Secretary Elementary & 

Secondary Education, Khyber Pakhtunkhwa, Peshawar.

2. Director 

Pakhtunkhwa, Peshawar.
ementary & Secondary Education, Khyber

3. District Education Officer (Male) District Haripur.

....RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

SERVICE TRIBUNAL AC'f, 1974, FOR
Pllecit#-><lay

DECLARATION TO THE EFFECT TITAT THE

APPELLANT WAS INITIALLY

TRANSFERRED FROM GPS JOULIAN TO GPS

KHANPUR-1 AGAINST VACANT POST VIDE

ORDER NO. 601-4 DATED 22/12/2018 AND

AF'fER NEAR ABOUT 05 MONTFIS HAS

BEEN TRANSFERRED FROM GPS KHANPUR-



'N

2

1 TO TRIMKAN VIDE IMPUGNED ORDER

NO. 771-74 DATED 20/04/2019, THE

APPELLANT AND HIS BROTHER FILED

•WRIT PETITION NO. 1207.-A/2016 AGAINST

ONE OF THE MINISTER, NAMELY, ANSAR

MAJEED NIAZl WHICH HAS BEEN DECIDED

BY THIS HONOURABLE COURT ON

29/05/201.8 WHEREIN,. THE CRUSHING

PLANT OF THE SAID MINISTER NAMELY

AL-ANSAR AND NIAZl BROTHERS HAVE

BEEN ORDERED TO STOPPED CRUSHING

STONES LN THE RESIDENTIAL AREA.

HENCE, DUE TO THE POLITICAL PRESSURE

OF THE SAID MINISTER, THE APPELLAN'F

HAS BEEN TRANSFERRED FROM GPS

KHANPUR-1 TO TRIMKAN WHICH IS

PREMATURE AND HUNDRED OF MILES

AWAY FROM THE PLACE OF ABODE OF

THE APPELLANT. AND TFLE GOV'F.

FUNCTIONARIES ARE PRESSURIZING THE

APPELLANT TO LEAVE THE RFtSlDENTIAL

HOUSE SITUATED NEAR THE CRUSHING

PLANTS OR TO FACE CONSEQUENCES,

HENCE, THE TRANSFER ORDER OF THE

APPELLANT IS MALAFIDE AND THE SAME

4i



3

A
IS LIABLE TO BE SET-ASIDE TO PROTECT

THE APPELLANT FROM THE CRUEL

CLUTCHES OF THE GOVT. FUNCTIONARIES

ESPECIALLY RESPONDENT N0.3.

Pl^YER: ON ACCEPTANCE OF INSTANT

SERVICE APPEAL, THE IMPUGNED

TRANSFER ORDER NO. 771-74 DATED

20/04/2019 OF APPELLANT, MAY

GRACIOUSLY BE SET-ASIDE. ANY OTHER

RELIEF WHICH THIS HONOURABLE

DEEMS EXPEDIENT/TRIBUNAL

APPROPRIATE IN THE CIRCUMSTANCES OF

THE CASE MAY ALSO BE ALLOWED TO

THE APPELLANT.

Respectfully Sheweth:

The facts forming the background of service appeal are

arrayed as under;-

. That the appellant is serving in Education1.

Department for the last 12 years and served the

' .* iV



r 4 .

y
department with complete devotion and dedication

smoothly.

That the appellant is serving by dent of merit and2.

hard work and produced excellent results. The

respondents department with malafide intentions

transferred/ adjusted the appellant from GPS

Khanpur-1 to GPS Trimkan vide impugned order

No. 771/74 dated 20/04/2019. Copy of impugned

transfer order dated 20/04/2019 is annexed as

Annexure “A”.

That the appellant filed departmental appeal on3.

20/05/2019 against the impugned transfer orders.

Copy of departmental appeal is attached as

Annexure “B”. But respondents did not bother to

redress the grievances of the petitioners. Hence,

the instant service appeal is being filed inter-alia,

on the following grounds; -

GROUNDS;-

That the appellant and his brother filed writa)

petition No. 1207-A/2016 and writ petition

No. 281-A/2018 against the installation of
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Crushing Plant in the residential area near

there houses of one sitting Minister of Govt.

of Punjab, namely, Ansar Majeed Niazi

whose Al-Ansar & Niazi Brothers Crushing

Plant were crushing the stones in the

residential area which resulted into

environmental pollution, safety of residents

of the area. The Honourable Peshawar High

Court Abbottabad Bench accepted writ

petition of the appellant and his brother on

29/05/2018 and 12/02/2019 wherein, the

owners of the said crushing plants were

ordered to stop functioning of there

Crushing Plant in the residential area.

Copies of the judgments of this Honourable

Court are annexed as Annexure “C”.

That as a result, the said Minister of theb)

Punjab Govt, through Govt, functionaries of

IChyber Palchtunkhwa is exerting pressures /

exploiting and intimidating the appellant

through unlawful transfer order. The

respondent No. 3 is forcing the appellant to

vacate the residential area near the crushing
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plant otherwise, the appellant shall face

consequences.

That the Govt, funcatinoaries to pressurizec)

the appellant and his entire family

transferred his sister namely Mst. Naheeda

Bibi from the place of her aboard for flung

area of District Haripur and similarly brother

of the appellant his also been transferred

from GPS Khuai Maira to GPS Gandaf

which is hundred miles of way from place of

residence of the brother and sister of the

appellant. Hence, as a retaliation, . the

appellant has also been illegally transferred

from GPS Khanpur-1 to GPS Trimkan.

That the act of respondents towards thed)

appellant is absolutely malafide, against the

law because the appellant has not completed

his service tenure and has been targeted to

accomplish their nefarious designs.

Therefore, such type of transfer order of the

appellant his against the fundamental rights

enshrined in the • Constitution of Islamic

Republic of Pakistan, 1973.

/I
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e) Thai the appellant’s fundamental rights to be

treated in accordance with law have been

infringed and Govt, functionaries especially

respondent No. 3 can not exploit, intimidate

the appellant as the appellant is entitled to be

treated fairly.

f) That the tribunal should not folds up its

hands while granting protection to the

appellant from the cruel clutches of the

respondents especially respondent No. 3.

g) That this fact may not be left to fade in

oblivion that the respondents are creating

embarrassing situation for the appellant as

well as to his other serving brother and sister

just to give wrongful gain to the owners of

the crushing plants and wrongful loss to the

appellant.

That there. is no other prompt, efficacioush)

remedy, available to the appellant except the

instant appeal.

It ,



8

It is, therefore, humbly prayed that on acceptance

of instant service appeal, the impugned transfer order No.

771-74 dated 20/04/2019 of appellant, may graciously be

set-aside. Any other relief which this Honourable

Tribunal deems expedient/ appropriate in the

circumstances of the case may also be allowed to the

appellant.

...APPELLANT
Through

Dated: a /2019

(Mu rfTanoIi)
Advocate High CourtrADbottabad

VERIFICATION

Verified on oath that the contents of foregoing service appeal are true and 

correct to the best of our knowledge and belief and nothing has been 

concealed therein from this Honourable tribunal.

...APPELLANT
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No. /2019

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.

...APPELLANT

VERSUS

Govt, of Khyber Pakhtunkhwa, through Secretary Elementary & Secondary 
Education, Khyber Palditunkhwa, Peshawar and others.

....RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

I, Naseem Haider SPST Govt. Primary School Trimkan District Haripur, do 

hereby solemnly affirm and declare, that the contents of foregoing service 

appeal are true and correct to the best of my knowledge and belief and 

nothing has been concealed therein from this Honourable Court.

DEPONENT

-.V
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iii 1^
Ph: 0995-640166
sdcol<l>aiipnr@ginail.con>

ORDER:
On ihe proposal of ASDEO Circle Khanpur Mr. Naseeni ilaidei 

[.SPST) GPS Khanpvir Mo. 1 is hereby adjusted at GPS .'riinikaii due to 
single school teacher on need basis and best interest of public sei vice 

with immediate effect

Note:-

(i) Charge repon should be subiiulled
(ii) Mo TA /DA 'is allowed

Sul) Divisional Education Officer (M) 
Klianpnr (liaripin)

Ho. 11 / -iG PaledG /2«19

Copy lo:
1. Dislricl Education Officer (M) llaripiir.
2. Dislricl Monitoring Officer Haripiir.
3. ASDEO Circle concerned, 
■f. Head Teacher concerned. 
3. . Office record.

~r)
.. L

Sal) Divisional Education Officer (M) 
Khanpur Uaripiir

mailto:aiipnr@ginail.con


0IJ’I'i Q'i'. ' .ti ’F-'iV
.A 1/ vofu

m
Ph: 0995-6^0166 
SOEOI<hanpur@gmall

Adjustment Order:

i4s reported by IMU the Jollowiny siirplir; icuichcrs accorcUng to 

shident teacher ratio are hereby'odjasted agamst uacaiii posts on need basis with 
immediate effect.

S# Naiif.e of Teacher/Design, From RemarksTd'

Adil Siddiqiie fPST)1. GPS Kotlia GPS Munirial AVP

2. Nasocir Haider (SPST) GPS joitlian CPS Khanpur No. 1 AVP

Note; 1. No TA/DA is allowed.
2. Charge report should be submitted.

Sub Divisional Educatiorf Officer (M) 
Khanpur (Haripur)

6o/- X-Nb. Dated- 2018

Copy to;

1. DEO(M) Haripur
2. DM0 Haripur
J. ASDEO Circle concerned
4. Head Teacher ' concerned.
5. Office file.

Sid) Divisional tihicadon Officer (M) 
Khanpur Haripur
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■BEFORE THK FJESHAWAXl HIGH COURT
i , ■ ABBOTTABAJP BENCH

# •iJ!:.

W.B No. -A/2018

L .Chief AbduJ Rehmnn son of.fazal urRehmaii.. 
2. Miiliaininad Rizwan son of .Muhal-nmad Dain. ’ 

@ Sajatl Mehmood sou of Muhammad Sarwar.
4. Said ur Rehmaii SOU of Fazal ur Reliman.' v ,,\COf‘Rr 7

Kami an Wahab son of Muhammad Sadiq. / /- •
6. Sohail Shahzad son of Muhammad Sadiq. y A:^V
7. Masir Rehman son of Said ur Rehman. vA ^ ‘ T;

i - V

S. Muhammad Sadiq son of Sardar IClian.
9. Kamiaii KJialid son of Malik ICIialid Mebnood-v^iC^. , 
] 0.Muhammad Ishfaq son of Muhammad Nawaz. V X.*-'-'. 
1 1 -Muhammad Ilyas son of Sher Afzal. A 
r2.fvluhniTimad Ibiar son of Sher Afzal. •/ /
13.Muhammad Asliraf son of Ghulab IClian.v

•c; •
•.} i

•«s

’l;
■7V:3'd^

714.Shaighar AJimad son of Masood Riaz.
^iNaseem Haider sou of Ghulam Haidar. ‘
16. Liaquat.2aman son of Mian lChan.\/
17. Muhammad Fiaz son of IGian Bahadar.v
18. Muhammad Javed son of Gul Dad residents of Suraj GaU, Tehsii f' 

IChanpur District llaripur.

/

...PETmONERS
VERSES

1. Government-of Kliyber Palditunlchwa, tluough Secretai7 Industiies, 
Cominerce and Tedntica! .Education Department, Peshawai.

2- Principal Secrelai^ to Chief Minister ICPK.
__. 3, Law Department tluough Director legal KPK.

yA 4. Director. Industries and Commerce Peshawar. 
yy' S. Commissioner, Hazara Division, AbboLtabad.

6. Deputy Commissioner, Haripur.: •'
' 7 Assistant Director Industries, Commerce Development Haripui.

8. Secretary Planning and Establishment, KPK, Peshawar.
9. Secretary Finance KJ^K, Peshawar. / f f ■

/

. >

...RESPONDENTS ■

WRIT PETITION UNDER ARTICLE 199 OF 

THE CONSTrrUTION OF ISLAMIC REPUBLIC 

OF PAKISTAN 1973,-FOR ISSUANCE OF A

CeftiMfjc.l to t'o Ifijt;' Cojjy7
■ u l :: a!

vkkmmMPr^^LotirtIff 
to 

■-H

Aylhcmrcl UuHt- r?. t Cl Ufjt*«:

• A

CA
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1
rW- -

I-i !
I
! dalTehsilandDistroicl

Tehsil Shabqadar

m ShaU P^'Hip Goii
Gul s/o Wali Ktani'°""^''Rehn\aa

AUock
10.

i/o Village DilazaW Muhammads/o lOiav^ajaLai Paqir 
DisUict Chaisadda 
TavW»oods/oOoha.:Zaman.-

u. !,;,/oVUlageDava:Chanpur.HB.ipau-
i Sikandar p/o'UsmanKutter

i GaUKlaanpw.Hanp™

12.
Said Bassan
MohBlahTeid)ela
S„dWlss/oGulAm.n.

s/o MuhamvTi

13. ^ Harlpur.
in 3an r/o

jid A)aam r/o Suraj14.
I

Khanpur, Hanpurjaved
Maqbool EUahi s/o Eazal

cl iClian
Ketuchei7

! . '
ur Kehmaa Beta15. h-/oBanElaMo.V0n7
l,,o Abdul MajeedICl«nBla«

cl Sargodha.
: •• .» 1 ■

KAraivv/oKe^^^^f,
s/o lalal Haidar v/d Deo

- cl Gulzai' Hussain

16. I

Amd‘
neaicirkalHouse17.I IClranp'^*^’ Hanpur.

Haripui:
Shah, r/o Ghai'r Saeed

V/o Ghavia,Bianpur,Haripor

m iClran s/o Moor 

h Haidar 

tlussaui

Bandi,lCwipurpiid Azam
Say&dHaqas

Syed Zav/ar r:
iHuaupur.Haripur 

Muhammad I.uua^ s/o^

18.

19. \n Shah s/o Syeci,H ;
. ; :t 20.

?

qbaU-Iussamr; ;
1.21.

:
‘i

[/w Vertilied lo be True Copy

1.5 iiral ^

!

: \
1

A'jllwniv.' '‘■■••Li
V .

i

iI
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mclaration TO TI^E EFFECT Tf-IAT' '

AMEMDMENTS MADE IN 
. :

CLAUSE (B)'. BY INSERl’ING

RULE 2 AFTER 

B-II AND
SUBSTITUTION IN RULE .3 OF ICFIYBER 

FAIC-ITUNICHWA '

i

I

POWER CRUSTIER
i

(INST/VLLATION OPERATION AND .

1998, VIDE . 

NOIIFICATION B.EAIUNG ENDST NO: SOU

PEGISTRATION RULES<

(IND) U-15/2017/1068-1 lii DATED 25’^'^ 

JANU/VRY, 2018 ISSUED BY RESPONDENTS

No 1 ARE ILLEGAL. UNLAWFUL, WITHOUT 

LAWFUL

■

. ALTIT-IORITY. . WITHOUT- 

MALAFIDE, CAPRICIOUS
!

JURISDICTION.
■ i.

PERVERSE, VOID-AB-INITO AGAINST U-IE
I-

FUNDAMENTAL RIGHTS OF PUBLIC / 

CITIZEN PROTECTED UNDER ARTICLE 9 

AND 14 OF , CONSTITUTION OF ISLAMIC 

REPUBLIC OF PAICISTAN 1973 AND ARE IN 

CONTILAVBNTION TO TTIE SPRIT OF. BASIC 

PILEVALING LAW AND ARE TI-IUS LIABLE 

TO BE SET ASIDE.

i •I
i
ii

i

/, !

Cei

I Ii J { h;n---- " 1

I !
J

PRAYER:-, ON ACCEPTANCE OF INSTANT

WPJT PETITION. TI^IE IMPUGNED -
'L l: . ■ ■

NOTIFICATION BEARING ENDST .NO, SO-II

1
i

1 r
/ ! I

[ ;

1i• i
'f.
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j

) k •

n-W2017/I06S-Il2l 
MNUARY 20JS .issued

I^ATED

^^SPOHDi-jsjxs

■BB set aside

bediiiecxednotto

25ih

. NO 3 ■ May '- graciously
■ . . and respoj^bnts

take any.. ACTION,

rights of PEa^TlONER,

relief deemed 
*1

CIRCUMSTANCES OF THE

averse TO TI-IE • 

OR ANY OTHER. 

IN THEht and proper

CASE.

RespccifvUy Shevveth;-

1. That, the petitioners 

Suraj Gali, in resent
the residents of 

past when ITonourabJe 

took sue moto 

ower crusher mafia who ’ 

woddng against die law witliin radius 

of one ICM of human dwelling

are

Supreme,. Court of Pakistan 
' i.

Action against the p

\vere

'r>c-e

-,aie
Ho'.=

.

• •-:i Ji/iji-:* i--

'i't

3iid were
v>

c-eatiiig air and noise pollution , on tiieii-
* Oopv j. f •

ejectment from MargalJa Hills the said mafiaI .

<0 do dieir illegal work mi 

Gall and after

migrated to Suraj 

purcJiasIng four(4) simple 

crushing machines

•-irio • ,t.

Weal banow
and

converted, them into power crushers having 

• capacity of 40 TPH. (Copy of abstract from ' 

Google map are attached 

& “A-]").

I
; as Annexure “A”

h'
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it deserves stiaight
I' 1:
setting aside.

away canceJJation/r}

I
.• •?

• i:

. i. That Uierc being no alternate, adequate and

the •efticacious remedy available- lo 

petitioner. lienee, tin's petition.

r. *
1,

I

ili;
j. That!: tlie addresses of the parties have 

coirecily been given in die heading of tlie
li

petition.
:

1.;;

1-!•■j k. Thal;lhe court fee stamp paper worth 1^. 
' l l. — .

500/-, has been affixed.

i
I

‘ t!

i i

It is, Uierefoie, humbly prayed that on acceptance of

instant writ petition, tlie impugned notification bearing
?

notification bearing; Endst No. . SOI! (IND) 11-
Coi tihL'il lo be Tn.ie Copy 

tXAMINKIt
;;

15/2017/1068-1 12] dated 25"' Janiiaiy 2018 issued by
I

I I-11) MAR my respondents no . 3 may graciously be set aside and 

A-iii..)iit-jo o.: !m^j5_££i^iujui^ lespondeiils be directed not to lake any action, averse to
h\

\
i

tlie rights ol pelitioneiv or any oilier relief deemed fit and
I : i

proper in the circumsiaiices of die case.

t--- t

i

i;
i!

t.1
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>

/. .
■f ^ • •V r

::
,/

is lurUier prayed that ihc
■ ;■ ^o‘'’fi<;«/io(i.cfaIed 2VOi/2018

till/ihid disposal of (he - '

operation of i

may graciously be

mam writ petition.

impugned

suspended.

}•

;;
!

...PET^^XO^^ERSi
Through.Dated: 07 /2018 i

;•
i;

'i (OWAIS laXAN)
: Advocate High Court. Abbottabad

yniuincA TION-.

ycrlfled c„ ana. ,hnt the contents offoret.otns mlt petition ore tone ontt correct 

ro the test oftny hno.lettoe onti heii^ oht, nothin, hos been s.tppresset, fi-on, 

this Honourable Couri. r—

r

I
• -.PETITIONERS

. u

(?■ •I
:•> Cei lined lo b,-.''7;7:r'--^-7

^ r
i:r)•

5We9.^°-.,i'

i;

i

! i:
■

I

:i
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JUBGMEOT SHEET..

, ABBOTTABADPESHAWAR HIGH COURT
'k

JUDICIAL/ DEPARTMENT 
W.PIMo.281-Aof201S

'-s -A

2
JUDGMENT

v*Dote of hearing. - :12.02.2013.________

Petltioner(s) ...(Abclui Hehman and others) by Mr. OwOls Khan 
. Advocate.......- !

Respondent(s}...{Government of KPK, through Secretary, 
Industries, Commerce and Technical Education 
Department, Peshawar and others) ...by- M/S 
Raja Muhammad Zubair, .Additional Advocate 
General olongwith Musharof Khan, Assistant 
Director Industries for official respondents, and 
Naveed Akhtar, Advocate for 
respondents..........

added

«

\
Through this single judgment,

• r
t

this Court shall also dispose of Writ Petitfon .
■ ji

MQ.513-A/2018, titled 'Shahnaz and others Vs,

IJAZ ANWAR, J.-

Governnient of KPK and others', as common

r
questions of law and facts are involved therein.

;!
i!

The brief and essential facts leading to 

filing of these petitions are that petitioners are M- 

inliabitants of village Snraj Gali and Kliui Maii'a, 

District Haiipiir, respectively, where .private 

respondents have installed stone crushing machines

2.

f

and started their business, which is causing'

EXArvij,'i0

m
Ue Copy

’ w m

r

fi
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t

!

2,. (
I I

. nuisance and poJIution thereby severely affecting

iJie heaJtli and the natiu al environment of the area;f . J

' ftat despite submission of various applications to
!■

' tlie Mines cvid • Minerals Department
; i.

cancellation of their lease and licenses
*, • •

functioning in violation of tlie Rules

foT •I

as they all
* •• •

arc
on the

subject, however, the respondents In collusion with 

tlie Mines and Mineral Department got issued

,Notification Bearing Endst. Ko.SO-rr(TtvID)n- ■ 

•15/2017/1068-1121 dated 25.01.2018, whereby.

certain amendments nnd substitutions' 

introduced in Rule 2 and 3 of ICliyber Palditunldiwa

were

s

Power Ciushers (Installation, Operation 

Registration) Rules, 1998 in contravention to tlie
f i j r

basic fimdatnentai rights of tlie

and

■■ Advocate High Court,I!
■ g«ieeM0- 33AdjacenUo

'—♦‘r^baQpetitioners

guaranteed by the Constitution of the Islamic
• . *

Republic of Pakistan, 1973; : that the private
1.- !' ■

respondents are humiliating . and harassing the

; - ■*

i

! ■!
petitioners and a criminal case was also registered

in Police Station Kjiaiv Pur; that the acts of tlie
I t

respondents are also against tlie provisions of

Environmental Protection Act^
. I ■ . ; j . _
IGiyber PalditunJchwa Environmental

1997 and the

Protection1'!■

Certiriecl to be True Copy 
EXAMINER^ .
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i r

t

f
1

3t

f
t

Act, 2014. and the respondents have not obtained 

NOC from die Bjivironinental Protection Agency 

' ratlier NOC was refused tot tliem on the ground that 

j the power crusliers are installed \vithin the radius of

; 500 jneter of tlie population. The petitioners in both! ^

! the writ petitions prayed for setting aside the • 

f impugned Notification dated 25.01.2018, as the 

j same is against tlie fundamental rights of the

I petitioners enshrined in the Constitution of Islamic
1

! Republic of Paldstan.

I
j

(
4

I

• !

I

I

The main grievances of the petitioners

are Uiat being residents of Kliui Maira, Tehsil Khan

Plu- Disti'ict Haripur tlie environment of their area has

been adversely affected’due to installation of crusliing ••

maciiiiies which on tlae one hand is causing pollutant

emissions and on tlie other hand due to noises of‘the
. ' f ■ .

crusliiiig macJiines, blasting activities has significant

3.

-3 toaceht to
-^^Ab|bottabad

I.

adverse environmental impact.: They have also taken
. • i-

exception to tlie recent amendments introduced in the
I

I• •.
IGi3'ber Palclituiildiwa Power. Crushers (installation,

! . ' ■ ' ■ I-

operation and registi'ation) Rules, 1998. While, it is
f . I .

I I

the Stance of the-respoiidents/Govemment tliat the.
*
;

added respondents ai-e performing tlieir- lawful
i ?

EXAMINHR// ■ r
: I; • • •I

!■I -.1 li•:•!I {tf i !
8 I. t •

!:i ;
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I
4 r r 1

^ - - •■-i
f
!
crusiiing activities under! proper pemussion and in

1 I

accordance ^vWi Jaw. Similarly die added

I
(
I

respondents
iSI

I are of the view tliat the petition
i; ... -
.filed this petition and tlnoughout tliey have created 

Jaw and order situation for the

; 'I;

have maJaifidelyers
i

owners of the crush
j
I

machines.
!•

:4. Arguments heard. Record perused.
I

In order to regulate the activities of
t

power crushers, vide Notification dated 31 July 1998, 

■Khyber PaJditunJchwa (InstalJalion, Operation and 

Registiation) Rules, 1998, were notified. Rule 3 and 

4 nre relevant, which are • reproduced below for 

reference:

j:

:5. •

!

“j.Restriclion on giant of license. —No license 
shall be granted for installation of power
crusher witliiii a distance of one Kilometer of 
a strategic location, a scJioof'a hospital 
human dv/eJJing.

Tsne'
? Advocata High Court 

Office No, 33 Adjacent! ■ 
Oistt Bar Abb'^*'"’'' '

or a .
,1

4. A pej'soji, who is operating a crusher, shall 
control its emission and comply witli the 

, National Environmental. Quality Standards 
(NEQS) 05 notified ■ by i. the Federal 
GoveinjncnL” , '

i:
Recently vide.' Notification No.SO-. 6.

!

1I(IND)11-15/2017 dated," 25,01.2018, * certain.
■

! '
amendments were introduced. Its vires has also been

i : ! •
challenged in this petition. ; Amendment in Rule 3

* f ,

being relevant is reproduced below:
• /
/ ; fiy.

!i
-7

1
i

i
5* .

- .-A
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■' /I
!i! 5 ,: »
!I

f“3. jRcsfricUoti on grnnf of JjccDSc.~(l) No 
license sliall be grnnied for iiistallnlion of 
power criislicr witliiu a safe distance of’ 
three htitidrea pOO) meters from Uic 
strategic location, a school, a hospital 
human direlling hi the rural areas and 
rivci’ bed, whereas in respect of urban 
the safe distance shall be inaiiitnincd as five 
hundred I'SOO) incters. '

j!

I or a.1

area

i• '
(2) No power ci-iisher shall be jiisfalled - 
within a distance of two hundred pOO) 
meters from the major road.”I

0
t

a
Riile-4 reproduced above is most I'elevant as despite 

pennissioii/liceusc for installation of power crush 

macloiiies, tlie caisher operators are required to control • 

emission ai2<i comply witli the National 

Enviionmentai Quality Slandtirds as notified by tlie 

Federal Govenunent The record is overwhehned
L„„,»

31flce flo-
!

with the complaints of the- locals, of the crush
■ . li

■i.
machines owners ajid police reports that tlie locals
:

Jrave taken exception to tlie pollution and emission
i . : ■

generated due to the production activities of these
• !

’ * f|

crush machines ajid damage caused to the houses of
*1

tlie locals ill view of the uncontrolled blasting.
ii

Similar matter was earlier brought before this Court, 

which was disposed of vide order dated 29-05.2018
t

(WP No.l207-A/2016) in the following manner;-.-
I'

“la this view of the matter, we will icmil this’
case to Sccrelmy Industry and Commerce of iT;;3';iiHecn^Tn'TrT^’'CXT/v^' 
Klij'bcr Pakiitiuikliwa to : reconsider the ’

l
\ '‘

.1 .

I, . 1 •'.f;
I.

j !■ jsJis’J'iT i tiijti ftsiiCh
)A'''hori^ U»r»!er 5a. /•! Uyjtf 9'*^^V

> . »•• .. ^
; •

?

I
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i

I
i

I,.1 I

Jicenscs issued to varioiis p^ons under tiae 
Fiiiancc Act of 1995 after obtaining detaUed 
jepOit ftoiu Director General Environment 
Department and Director General Mines and 
Mineral Department,’ wjjich shall include the 
following issues:-
1. Whether the cutting of mountains in 

question shall have any adverse effect on 
environment.

2. If the answer of the above issue is in' 
negative then what steps,'should be taken 
by the owners of ciushing plant to make

crushing plant I compliant to ' ' 
environmental [aw and regulations made 
thereunder, so that the right of the nearby 
residents are duly protected.

3. Mimng through blasting should be. 
regulated and sljould not be allowed.

4. The needful be done within a period of 
tv/o montlis positively till tlien no crushing 
plant will operate in the area in question.*’

i
}

!
I }

;

i
: }: .

i
I

V

the;.
I
I
I

i

t

• Advocate High Ccurt 
Office Nq:1 33 Adjacent tc- 

Abbo^-tabad

•I

During the course of hearing when 

inquired from learned AAG that what steps have been
i :?■

taken by the Goverrunent after die direction contained 

in the order of this Court above referred, however, the

7.
■)'sn

learned AAG was having no answer. Though it is the
i ' ^ .

requirement under Rule-4' of tlie Power Crusher
• ■ rt

I
(Installation, Operation and Registration) Rules, 1998

for complying with • tlie -National Enviroiimental
* ■ I'

Quality Standards for .contiol of its emission.
I

Similarly, the Environmental '• Protection Agency 

established under the Kiiyber Palchtunkhwa
i
i- : ^

Environjnental Protection |Act, 2014, has never
s I
allowed’any NOC to carry out such activities in that

^ ?» 1'
5
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I

. fuea xatlier we f jid tliat ui many c^es directions 
? ;■ i ■

issued lo stop mining/cnishing activities. It will be
j r

advantageous to reproduce tlie observation so
’ !

recorded by tlie Environmental Protection Agency
' . : i- , . ■
regarding one of tlie crusli machines of the added 

respondents.

were

. )

I
II

''OBSERVATIONS: ! ;
■ i;Ii

FoJIoiviftg observations were jsiatfe 
tJttrUtgfield visit. ' i

Estimated Cost: J60 MUlioits ;

Total Area of the project: 132 Uanals
Capacity of f/te Plant: 240 tones per horn"

Stains of physical work: Fonndaiious for 
crusher, syndicators and screeners have 
already been made. Tn>o transformers (each 
of 400 KVA) have also been installed. 
Moreover, one tube well had been dig out. 
Jinilding for offices \Jtas also been

!

constructed. Machinery parts have also been 
observed. .

) • .Exisfins Land Use.
» V; * ^

The proposed site for fhe said crush 
plant is barren land surrounded by 
agricul/nre land, mottnininbus area and ' 
residential honses. There is also a small 
crush plant (Hazara Crush }(lant) near the 
entrance of (he proposed \ crush plant 
Hon>ever, the owner infor/neftflie EPA team 
that the same is now closed'And the land is '

i . I’ ■ .
• ‘y

: I
:■ i:

On the South adjachui side Kohi 
Mera Hills are located .in which the 
quarrying mining will'be carried out. 
There is no prominent vegetation in the said 
hills._ The EPA team ashed aboitl the allotted 
mining lease copy and the copy of the same is 
provided.

■ EuviroumenialIwnocts: -
: .1
There wilt £»<?, impacts from.

minhig/blasfing from -.qtiatry

purchased. >:
Quarry Area:

r
i r

!
area &
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anshuig plaiti. Fttgi/ive dnsi ivill arise from . 
both the aforementioned. . Moreover^ noise ■ 
»'/// aiso arise which wiil affect the nearby 
communUy/vmage. On'the,North western 
adjacent side agricnlfnre land is present, 
followed by residential'fwsues which are 
appro.\\ 20 in numbers.-. The same will be 
affected and the same lied within SOO meters 
radial distance. • r

1 ■ •
Tt is also observed that the project site 

is at elevation of 591 miters'from Sea level 
and the community settlements is at elevation

ii
S

Meeting with the nearby cornmnnUy/village:

The ETA team met the nearby 
community residents. The Spoken persons 
informed that the comnmnity is against the 
consirnciion of the Crush plant and they hpd 
also field writ petition against the same nwrf 
the Peshawar High Court, AbbottabadBench 
granted status Quo as aninterim relief. 
Director General EPA Is also respondent in 
the same petition. -Copy of the same is 
provided to EPA team.
Suggestion:

!

i

of555 meters.

Office No:!

The project is not feasible from 
■ environmental point of view; however the 
following is suggested; •

• The owner of /he crush plant may be' 
directed to stop all. the activities 
immediately till ■ the, decision of 
Peshawar High . Court, Abhoitabad 
Bench. t

1.

2. The crushing unit of the same may be 
shifted to another suitable place away 
from residential area.”\

Unfortunately, amendment brought about
» I

%
vide Notification dated 25.01,2018.in the Kliyber

. 8,

PaldituiilduVa Power Crushers (Installation, Operation ■'
''Iand RegisUation) Rules, 1998 is in total negation of

tlie fundajnental rights of tlie; petitioners -besidesA
/ t

-?.
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9 ■ ; i
I. I/r

against tlie express .provisions of Khybejr 

-PaidUujiJdiwa Envirojiniejital Protection Ac^ 2014.

Article 4 of tlie Constitution of Islamic ■9.

Republic of Pakistan, 1973 provides for right of 

individuals to be dealt vvitli in accordance witli law. It
: •

V

is reproduced for ease of reference:-
I

of iiidividunls to be denlt witlt in 

accordnncc «vitb law, etc.
i

4. (1) To enjoj'- the protection of law and lo ' 
be treated in accordance with law is .tJxe 
inalienable riglit of every citizen. Wherever 
he may be, and of cveiy other person for

I Adydcatk'H’rg'h^'ouft 
Offi-ce No;t33Adjicertt =' 

Ofstt•: U - J
the limo being within Palustan.

(2) In particulai**-
• *: I

•■0no action dctriincuta] to the life, 
liberty', body, reputation or property

(«)

Of any person shall be taken except
** *. ..

iii accordance with law;
-lino person shall be prevented from 

or be hindered iti'dohig that which is.
I ’. }i

not prollibilcd by law; and (c)uo
I . V

person slinll be compelled to do that
I • •• J}

.which the law docs not required him’ 

to do.”

(b)

iI •
! ‘

I
I

Similarly, Article 9. is 'one of Hie foremost
f : !.
i -, ..

fLuidamental rights provided by tlie Constitution to
ii • rji

persons living in this country 'and it provides ‘TSTo •
■?

person shall be deprived of life or liberty save in '

Certified lo be True Copy 
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of 4” h^
and others

'.-«
!
i

!
t

versus IVAPDA’, (PLD 1994 
I l|! while commenting about fteri

SC 693)

yghts to life and Jiberfy

Ai-tic/e-9 of tlie Constitution observed 
{ '

;
! as provided in

I as under;- ■.

!I
i■
1

"ArUde 9 of the ConsHMion provides that, 

person si,nil be ilerived of life or liberty 
in nccor,tonne ,mlh tmv. The xoord 'life’ 

is very sisnlfinont ns it eoye,s nil facts of 

htnium existence. The

i
I no
; saveI

i
i5l?t>Kban T^nolf, ^»ord Vlfe' has '/Wuh3mli!S^=4 . . ^

Advoc2te>liS^
• Office No;:. 33 ^jacer.ty

OisU' Abbc^y''"

not
been defined in the Constitntion but it does 

not mem, nor cm, it be restricted only to the 
vegetntlre or nnhnnl life J „„„ existence 

from conception to death. Life includes nil 

such mnenilies mul faciHlied which n person
free country; is Unfitted to enjoy 

with fHojrity, iegaiiy and coustitiuionailyf

horn in n

Similarly, while referring to dictionary meaning of 

life and die }

meaning provided .by the Constitutional
! 5

m America, tlie Supreme Court observed as
’ • F

Law i
i
I

?.follows: i
r

t i;•
^'According to Oxford dictionary, life'meant 

state of ttU functional activity\and continual' 

change peculiar in

;
i

organized matter and\ •!
specially to the portion of it constituting an 

onmml or ptmit before death and animate

existence."
CertiHet} lo be True Copy 
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In niack^s Law picfzoiiary, 'life* 

*'ihai sfufe of anaimis, humans.meansi and
■ 1-p/au/s or of an organized being, i„ ndiich it’s

natural functions 'and\. motions are.
Performed, or in which \ its! organs are
capable of performmg their fiutciions: the
interval between birth and death.
:of the forces by which'deat'h is resisted........ ! '

''Life"

!■

i
I

I The sumj

protected by the federal ’
Constitution includes all personal rights and 

(heir enjoyment of the faculties, acquiring 

nscfui knowledge, the right to maro^, 

a home, and bring up children, , 
freedom of worship, conscience; contract, 

occupation, speech, assembly and press ",

establish

I i-

The Constitutional Law in America 

provides an extensive and wide . Muhmm^(i ktzhcfiKhan, 12.00'/ 
Advocate High Court 

-rfice No:, 23

meaning to 
the wo,d 'fi/i' >„l,Ich includes aUsuch rights 
which are necessary and e^eniialfor leading 
a free, proper, comfortable .and clean Ufb. 

The requirement of acquiring knowledge, to 

establish home. the • freedoms as 
contemplated: by the [■ Constitution, the

s

personal rights and their- enjoyment 
iwlhmg but pun of life. A jjrson is entitled 

.0 enjoy his personal 'rights mid 

proiecied from encroachments on such
! ' ji

personal rights, freedom] and liberties. Any 

action taken which may createJiazards of life 

wilt be encroaching upon the personal rights 

of a citizen to enjoy the life according to law.
x' I |.

this /> the^complaini the 
petitwners have made. In our view the ward 

life' consilfutiounUy is so. wide that the

I .are

to be

In the present case I

. ^I
danger and encroachment complained oj 

would impluge fundamental right of a I
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t 12 .

/citizen. In tins „im> of the matter the petition

is nmmiainable/' i
/

! I;The Honourable Laljore pgh Court in t]ie 

envirorunenta] public interest petition titled *Asghar
Leghari Kir. Federation of Pakistan 

; (FLD 20IS Lahore 364), while referring to Artiol
I*
(•

of the Constitution obseived as foil

ttnd others*

e 9

ows:
■ !.I • V

‘•Fumlamernnl rights, lihe the right to life 

(Article 9) n’hich incimles^ the right 

healthy and clean environment and right to 

Unman dignity (Artide U)

ConstUuiionat principles of democra^f, 
eqnaiUy, social, economic., and political 

Justice include within their 
commitment.

to a

read with

,Aaitf©sate High Court ir 
- Vs. ^3 Ac^j'seent to '

ambit and- 

i. international
I

the

en vlronmenial principles of sustainable 
development, precaniiqnttry principle,
environmental impact assessment, infer and

intra-geueraiioiwl equity and public trust 

doctrine. Enviroumeni and ifSprotection has 

taken - a center stage in fUe scheme of our 

consfiiuilonn! rights. It appears that we have

to move on. The existing environmental
• '. ''

jurisprudence has to he fashioned to meet the
r ■

yteeds of something 

overpoweringj.e.. Climate Change'*

I ..
urgent andmore

p

10. In view of tlie:-eighteentli amendment
:! ‘ t

1997 was
' ■ ■ ■ ?

repealed to. the extent of this pi^vince and Khyber
r ’ ' [■

Palchlunldiwa Environmental;^;Protection. Act, 2014
I'M: ’

Pakistan Ejavironmental Protection Act,
r

/ *•
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; VV.S proinulgateci vide lOiyber PalchtuiJchwa
? • *. Act

■No.XX:<VJJI of 2014 on Utb'December, 2014. This
’ . } jj

Act has further explored and cJarihed the law for the
I ' . f-

• I
protection, conservation'i i [ reliabiJitation 

iniprovement of tlie
and

^^^jronnlent^ for the prevention 

and control of pollution, and prptnotion of sustainable

- P
I

• • deveJopjiient in the province of the Khyber • I I; . ' . •
Palditunlcliwa. Section 2(b)'provides definition of

I, ,•
‘Adverse environmental effect’ as foilows;

I.1

"Adverse environmentaf effect" means
poIJution or impairmenl.of, or,damage to, the
environment, and includes,—ii

■ l;
(i) • impairment of, or damage to, human

health and safety or to property or 
biodiversity; ■ k

(it) Poliiitiontophysical,biolpgical,social,ec 
onomlcenvlronmenlottogeoiogical,hy
drological

Advocate High Court 5; 
Office No; 33 Adjacent to 

^ '--^ottabad •
resources or various

landforms;
damage to public comfort, aekhetic 
conditions, ecological balance ■ and 
meteorological conditions; 
damage to aquifers, vegetal canopy, 
cultural heritage or = archeological 
sites; and j*

any other adverse . environmental . 
effect as may be" specified in the 
rules."

(iii)

(IV)

c

(V)

■i;

r I:
Section 2(o) defines ‘effluent’, as iinder:'

. i
"Effluent" means any material in solid, liquid 
or gaseous form or combination hereof being' 
discharged from industrial activity 
other source and includes a slurry, suspension 
or vapour."

Section 2(q) deJfines ‘emissioiij which reads:
■!

: • :.!i

or any

•I:

•• 3 Ccrtilied lo be Ttve Copy 
liXAPyilNCR

A
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"Em/sslon” means the extent of 
discharges per unit lime or the 
per un/t vp/ome of gas, fiputd

pollutant's- 
extent of pollutant

or vapour emitted." 
Section 2Cr) defines -environjiierit, as follows;

"Environment" rmeans,—

M ai'’. water and land; :
(it) layers of the atmosphere;
OiO all organic and inorganic matter and iMne 

organisms; "
the ecosystem or flora and fauna, and
ecological relationships; T 
bufld/ngs, structure's, roads, facilities, 
installations and works; :•

(vi) • all social

!

11I
(iv) I

Cv)

ror cultural and 
and activities

economic
affectingconditions

community life; and' ' !‘
(vii) fyiijthe inter-relationships between

specified

;

any of 
in sub­tile factors 

clauses(i)to{vi)" ;

i:I.
Uoder Section 21 of fte; ICIiyber Pslchtnnklwva 

Enviroiuiiental Protection . Act, 2014, IChyber

Pakhtunldiwa Environmental Protection Tribunal Muhammad Ar:;::^Aiian Tafiol/
Advocate .High.Courtll' 

Office No 33 Adjacent tc 
fibbottab^^

was

established. During course of arguments an objection 

. ■ !•

was also laised to tlie jurisdietton of tliis Court. ' 

However, we thinlc that in view of liinited jurisdiction 

of environmental Tribunal, vires of law cannot be' 

adjudged there.

") ! C- ♦

!.
I • • ’il

11. Iji tlic instant case,, violation of the
I ..-f -

• ' ■ f
fundamental rights witli regard ‘to right to life as

I ‘-I
. defined in AxticIe-9 of the Constitution is alleged

yA
■while Ai'Eicle-8 (!) (2) of tlie Constitution is relevant, 

it is reproduced below:
1;
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8. Laws inconsistent 

Fundamental Rights to 
any custoni or 
50 far

with or in derogation of 
be void.dJ Any faw, or

'^«5®'’^''i»gtheforceof/aw,Jn • 
'nconsistent with ihc rfehls 

conforrod by this chapter, shall, to the extent •
sucn inconsistency, be void. '•

i
J
i
i

f i:t

(2) The State shaft !

law made l„ contravention of this ciause shail. to 
tile extent of sucli contravention, be void.

* I »•*«•••«
*******•• e* ••• VI «••••«« •••

I!
. :jiecently the august Supreme Court of Paldstaa in'the '

case of Za/tore Developntcnt. Authority Vs. Mst 

Zmrana Tiwuuo onA others" (2015 SCMR I739;

11jproviclecl guidelines, -which' 

consideration before tJic

are to be taken into •
■ »: ‘

constitutionality of any Jaw is • 

adjudged. It is reproduced for reference and guidance
I

'HiUhdi:il!udii ^f5^3cfKb3n. Tsnoli 
^ Advccata High Court||j 
^fflGS-.Ma 33 Adjacent to 

Sibbottaba’d

of this Court.
I-

'7. There is a presumption in favour of 
constitutionality and a law must not be 
declared trnco/75f/fuf/'o/7(j/ unless the statute is 
placed next to the Constitution and 
can be found in reconciling the two;

Ih Where more than one interpretation is 
■possible, one of which would make the law 
valid and the other void,\ the-Court must 
prefer the interpretation'. which 
validity;

no way ‘

favours
•! I

•i * rhever \be declared 
unconstitutional unless its.invalidity is beyond • 
reasonable doubt A ' '

in. A statute must

reasonable, doubt must 
: be resolved in favour of the statute being
' valid; ' i

• I

if a case can be decided ion other or 
. narrower grounds, the Court will abstain from 

deciding the constitutional question;

The Court will not decideV.
u larger

i.vI
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Tfie Court fs

•:

I. tv/i. . ^ot, concerned with the
or prudence of th^,eg,shtton but only 

^dh Its constitutlonoUty’' ^ •
'l {:

Vm. The Court will not strilte down statutes on 
pnnciples of republican 'or democranc 
government unless those principles ore placed 
beyond legislative 
Constitution;

t

i
I
I

!
encroachment by the

I'
ly. MoJaSides will not be attributed to the
Legislature." ' Ii

!■

12. Strange enough earlier the restriction on

: the grant of license under tlie I^yber Palditunkhwa’ f

.h'uinsiuiii;:-:; Ars.^aj Af;an Tawc'/ 
Advocate’High’Court ■ 

Office (Mo;i 33‘Adjacent Jc 
. Oish ^

r
Povver Cnisher (Installation’

: I-
Operation and 

Registration) Rides, 1998 was stringent when it <

provided tJiat */So license. shall be granted .for

installation ofpower crusher within a distance of one
\ V1

Kilometer of o strategic location.-a school a hnspitnl

^77ran^W//^\(uiKlerlines provided by us) It 

is lIieviiiatEer of record that the situation regarding air

or effluent on account of
......................... • i- ‘|;
mdustiiaiization etc has adversely! affected the whole

world and environmental problems due to .climate •
' iAi, ■ .

change is cry of the day. Particulaily in Paldstan die

ijhplementation of environmental protection laws is

mere, eyewash and our countryl-is internationally ^ ■

Certified to be Tru/* Copy 
CXAMINIfft
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pollution, emission
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i
: I termed as. one worst ,envjromnenfalIy poiJuied 

. icoimtiy. Keeping in view Ithis baejegmund, the

amendment hihoduced and substituting Rule-3 of the 

iKl^ber Pakhtwdeinva Power'jcrusher (Insthllation.

■ .Operation and Registration)^ Rule,' ippg vide

• Notirication dated 25.01.2018'Curtailing tire distance
• ! ' j;
from one Idlometer to just 300 meters, has made the'

• • life of tire‘residents living' neL such power crush

!
I

I
1

t

I

:

Ir
machines became •' miserable ■. and vulnerable to!
t liI

dangerous health iissues. We. have already reproduced
• Ii * 'tire obseiwatioir of the Environmental

• . • i Protection

Agency on these crush machines, wherein tlie effect T^n'6//
: = " ji . ■ ’

on the human life has I bcen higlih'ghted but 

unfortunately tlie local administration particularly and '

»

. Advocate'Kigh Court |i
Office -Np-- 33 'Adjacent to

the govermnent in general has given blind eye. In the
‘ -i' ■■ ■•

j'
^^AiieeUiir^lXeUman ' andcase of others Vs.

0

l<ederaiion of Pakistan and others’ (2Q0S SCMR IJ ■ 

the Apex Court held that ’Public.Health-Question of . ■

public health cannot be left at the discretion of

;
I

i I.persons who, for their vested interest, 

extent'

can go to any

. It was furtlier held that ‘7r is the duty of the
ii - i ■

that the life of a person is protected as to •
.!: :;

to enjoy it within the prescribed limits of

J.' { Ofjrlinnd Ic i:o hue topvj

• 1.i t

State to see

enable him
/

;A• ^ • •I

• •’ !
I

! h ■

i'ssJw-*..- CoL'n/ld. >’*••
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’^aw. Pollution, 

\impitre food items 

deprivation of life.-

e>rvironnmr,tpl de^adation
;• • P '

"/•fO fall, in the

and •
<

I category ofI • I;:
I'

j
p

i.
■)

1
} 1

;i3. I fV/e have noted jftat except in tin's 
province nowl.ete such tu Jtdnient was int«,duced in 

the Power Gusher Rule^; ipg and thereby it ' 

legalized and gave protecfion to|a]I such illegal power

'i

A

ii
stone crnsltets escablished in derogation of the earlier

Rules. On tlie
-i.hluhBimddMshsdKl:cn Un:..

one hand, the emphasis of khvber ' "^'^vocate High Court 
p . . Office No:f 33 Adjacent tr
.nidttiinicinva Environmental Protection Act, 2014 is

on the pollution free

4'
<

• ^s
%I[ r-• I

environment wliile through die
. I I

Ppipugned amendment in (he rules emission, pollution
i

J

has been given protection at (lie cost of life ofpeoiile
r?of (his province. /U ticle 199 (2) of the Constitution of

I *

Islamic .Republic of Paldstan, 1973 entrust jurisdiction •

to this Court for i
r.

the enforcement of the fundamental

riglits, it is reproduced below: ' *

:1

199. Jurisdiction of High Court: (I) Subject 
to the Constitution, a High Court may, if it is 
satisfied that no other adequate remedy I5 • 
provided bylaw,—

}
1

■i
i

1 ^I i?«•
f.

(a) • •:;
(b).

! (c) f

; (2) Subject to the
move

Constitution, the right to. 
- a High Court For the enforcement of 

I any of the Fundamental Rights 'conferred by 
I Chapter 1 of Part 11 shall not be abridged tTciflified to Uetfuv 0«,»py'’

11

.1 5 /
l-iI/■ *.

' StrltSh ■-. *1 PestiWBf Hijih'C- 
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J
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1 • t. ‘Vs noted above, this Court earlier vide order dated 

p.05.20I8.(WP No.l207-A/2oj6) remitted a similar

matter to tire Secretary, Indus'tries and Commerce

KJiyber Palditimklrwa to reconsider tlie license issued
• ' )• .* 1 ' •

tp such stone crushers and, ,aisb formulated

iissues for his consideration
I .1 *

received dead response.

rf
:

:
f

certain
■i’ilL'h3in,'nafArshagfKhanTanoji

Advocate High Court 
ffice Mo;. 23 Adjacent tc

cnicial i
hoivever, itf f

i- ~\
•; ■

-1„_ ft U*- -
I?I

I
H14. We have also ^noted that tliese crush •

i
complied ,\vitlr the National

Epviromneiital Quality Standards as provided in Rule
' ’ !• 
of the Rules ibid. Similarly, there

observations of the Environmental Protection Agency, •

which also considered it a threat in view of its close

location to human dwellings., Sirmlarly, the record is

plants have not
i
I

are serious

1

replete of tlie fact tliat Uie locals and tlie emsh olants 

at dagger-drawn ijj view of the damage to

tJieir persons and properties due to its adverse effect
' i • it

Thus, keeping in view all these factors and primarily

s i.e. locals of that
• ■ I .

Rule-3 . cimended tlirough •

ovyners are
f

i

i
the life and dignity of tlie citizens i

\I

area m particular.
!
I

.!•»•

' If9

■’1 1 b //1

\ s »•
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Notification dated ■25.^1.2018 is■ r
Wby strucfc dovw,. .I

J:f

;T/ie Duector General, Enviro.I

nmentaj ProtectionI liI • Agency Khyber Palditunlcht
yva is directed to exercise 

Jer the Environmental

iI

Eis powers conferred on bJm und 

■ Protection Act, 2014 and the rui 

undo tJie

}

I
I

es made thereunder to 

wiong and implement the safety standards.

Commerce. iCiyber
Pakhtunldiwa. Peshawar.is also directed to

I ?
I

The Secretaiy, IndustriesI
andI

I
i

comply•I

with the judgment of tliis CourtI
earJier passed and to

ensiu-e the safety of the residents
. J

implementing tiie judgment of
i:

protect the life and .dignity of the peoples

! . protected under different laws.

of tile ^ea by 

this Court and to
I

■

I
as securedi ■

This and the 

connected writ petitionee allowed and disposed of in
!!

I

t

llie above terms. . : ::;
{

f
{■

Announced-
Dt.12.02.2019.

I

1
f

:

•• 1'3fW?P
}1

i

jA..monTg>J ------
iateem/*

(Oa) Mr. Jtlstke iu/Jon Wrolt^nrf Mr. Jusi7^J}dzAav>imi ■

: 33AdlScec^^ •
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Ph: No 613244

:'-'l A dius in lent Order

. Consequent upon the approval by the competent authority the following

adjustment is hereby made in the best intrest of public seivice with immediate effect.

P"
!'

Remarks ■ToName of TeacherS.No. i;
On need base 
enrrollement is 206 
and only one teacher 
working this school

ICotGGPS
Jandan

SPST GGPST\U(](]ia Kalsooni 
Suraj Gali

1.

Against vacant postGGPS KhoiNida Kiyani PST GGPS Kohala2
Maii^aPayeen

Note: -

1. No. TA/'DA & TG are allowed.

2. - Charge reports should be submitted to all concerned.

Sub Divisional Education Officer (Female) 
Khan pur

Dated: / ojlionEndst: No.

Copy to the: -

1. The District Education Officer (Female) Haripur.
2. The DM0 IMU Haripur.
3. The Teachers concerned.
4. Office record file.

Sub Divisionalf^&^a^mjoffiSiri^mate)

y

i

i

4If
.:st

i
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\iirVh. No. U993 61017a, 610-2G8

Knyill: iietim^i| n(?i>L>maU.rn.»
Vfomojipn onlcr Pbftse-ir'

I
\

!
&■ !
i?:

iP!
'^i .

'i

—n.pcu,,

-ijE* ! ami Spcoiulniy lUUic.Ujou Khybcr I'HkUUinUUwu PrslmvJr , V V k ^

^ •"•“«- •':- i-—s-—- -"SSi'inas
Sen:

. i

? I

f

f S. I'ui.cliur Mnmc I'olliLr rUuuc School Nnmc, ■ Ualcof
Ajjptl:

ii ' Dalp of.
rronjoliou ; 
AS SPS'l*

Aiijusicam v \ 
ugainsl Uje pusl
I'SJrr;.

r^o
I M»i.!; rsr

i‘ .
I !<;

SyeU Sliabbir 
I liiKsniii SituU

I I'l Syc<l Miiiiawui' 
I lu^suiu Sliuli

Chadi
Mnua

27/08/19B7 20/03/2013 OPS I'.likkali I’p

’I 31: AlinC I lussuii) Muludunmd
Youaur

GPS Rnus OE/01/200 i 20/03/20|J ■ OPS Jiiimiiufti

3 ^3 MuiniiimiuiJ
Sliiuikat

Alihipui Din? CPSTcenm
Bii6»aNo-2

! 13/n/l989 20/03/2.013 Gpj; jiii.ii,;m \
%

'PI AnvjiO VUiKKtiin Ali Asjjliur OPS KntwiiUi 
Bala

'(Jpiriyn'ilinV.l3/tM/2.0U0 20/03/2013
1i I, 5 SB Rnlt Nnwp/. i lusaitiu Buklisli- Cl'S Dull 1 iu7JM' 01/04/199C. 2g/03r20l3 GPS D|U,;,' 'l 

Baipelu

'Wfl3/2Ur3~' GPS C^inr“

mift > (is(I AltUul WuUccJ Abdy.l Qayuin GPSNo.4 
lldiipiir .

12/10/1994

I

Aiir Nu'wua7 6a I'n/iil D::d GPS
Siliaudei^iui'

Ol/n/2005 20/03/20:3 ' GPS Budhar :<s
lli.i"‘ a

HiicLiii Khnn
. 1:2 Muhuiniitud 

/jucen IGian ’ j Khun

Jujtitt Klu»ii oi'S Malia All
; '

Giiiuir KchmaiP > i. 3 VJo.4

GPS'r»rci:i> 
Abmi

Muhammad 1 OPS Gaujiaii 
iKinuii '

GPS Molua Ali ' 12J09/1990 20/03/2013 GPS i^cltirc B
r■ i

- - i■. GPSjM.ararr :

I: 9 94 /jtltid MehmetodI 14/04/2000 20/03/2013 GPS Sana)

'Piuivccr i(|bi)l 'lU . 9:1 01/09/2006 20/03..-I . .>
I

•I'.-*: U
1 - I

. i.'l
• i :

Atlii/ NawiiiJII lUU Ali 2.ar GnI oi/uyr2006 20/03/2013 Ol’S Bbarwws

12 103 Mubammad Uja^ 10/12/1994 20/03/2013 GPS Pal, Da,I

17/1.0/20051.3 lOB Mubainmnd
Kai'itjua

Abdul llcliainau Ot-MPS Klipj 
Maira

20/p3/2()l3 GPS lluniwal

09/01/2006 0/03/2013 GPS Go.rraKi iV 
Maini

GhuUun Mujlubn GPS D?jeed:iI’cixu)?’. Din14 120

L. .. J.. .

3^
'II

I

I

■m/i lucent h: ., ,

li
Wi

' '<r
■-. ■s.a—■.£■£1
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' >]r

jt.
i:is j Isnu AiioiiiJ M<ih«tii>fiiuJ CPfi^Douil, 09/01 ^7.000Aj.ilj K-l IHIt/

?• 16 IM MiiltKininaJ
Shcc»|

Muhunintad
Aytib

Ciluilum Smvar,

GI':iPS Mojiru . 
Khnirl .

■!

21/10/2005 20/03/20)3 brS f'lefcla
IjltOlQ
cFrcTioi;. I
(Oha^.i) ..

K. IV 160 »
GPSphcrj
SifcimdarPur
GPS Cli^njaita

01/09/2006 20/()3/20l.3m
IS 102 Mulniiuiiiail 

Muluunniud 

2H 1 MuliumiuHt)
I Aiidp

Abdul Kluii 15/)0/2005 20/03/2013' OPS Chan:it
19 178 Muhuuiiniid

Younis
GPS Kol 
l-lajibull^i Mo. I

01/09/2006 20/03/2013 GPS Behki

w • 20 Sikaiidar Kljon ' CP's I3a.,d|:
Saycdan

20/10/2005 20/03/2013 OPS Baud: 
Syedan ' jV

ff.
21 219 Adi:i.l Ahmed 

I Stik|K|ui'
Muslilaq Almiwi 
Siddiqui

GPS Ding Solta 06/03/1996 ,20/1)3/2013 GPS Pl.urc

22 2?3 Abdul Khalit) Cfubb Kiuin GPS Decs Ban ■20/03/201324/10/2005 GPS BeesI •
23 Subir'Ali2^1 f» Mvitiuniniud

Purvaii
KIndiddr*’
Kuluiiuii

GPS LalifAbad 29/10/2005 20/03/2.013 OPSUUfl
’

24 248 l-u/4tt u Rfliinab GPS Diug 18/10/2005 20/03/201:) GPS Uiug

Iw 
^ ' 25 Ajiniil Kban

26 1 254 1 Said aIP

249 Apditi Haiteem 

Gui IGtUi)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAE PESHAWAR, 
CAMP COURT ABBOTTABAD

Service Appeal No.l 137/2019

1"ille: Mr. Naseem haider,SPST, District Haripur. (Appellant)

VERSUS

Govt: of Khyber Pakhtunkhvva through Secretary Education & Others (Respondents)

.loint Para wise comments for and on behalf of respondents:

Respectfully Sheweth:

The respondents respectfully submit as under:

Preliminary Objection:-

I. That the appellant has got no cause of action/Locus 
Standi to file the instant appeal.

2. That the instant appeal is badly time barred.

3. That the appellant has concealed the material facts froni 
this honorable Tribunal hence liable to be dismissed.

•4. That the appellant has hot come to this Honorable 
■ Tribunal with clean hands.

5. That the present appeal is liable to be dismissed for non­
joinder /mis-joinder of necessary parties.

6. That the appellant has filed the instant appeal on malafide 
motives.

7. That the instant appeal is against the prevailing law/rules,

8. That the appellant is estopped by his own conduct to file 
the present appeal.

9. That the present appeal is not maintainable in the present 
form and also in present circumstances of the issue.

10. That the appeal of the appellant is not maintainable under 
the law.

11. That as the impugned order has been passed by proper 
government authority, therefore under Section 56 (d) of 
specific relief Act such orders cannot be stayed.

12. That under Section 10 of Civil Servant Act 1973,, every 

civil servant shall be liable to serve anywhere within or. 
outside tite province, on any post.

•V/-
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13. Thai the impugned order has already been complied with 
by the appellant, hence the appeal in hand is liable to be 
dismissed.

COMMENTS ON FACTS.

1. Para-1 pertains to service history of the appellant, hence needs no 

comments.

2. Incorrect, the appellant was transferred being senior, due to single 
teacher issue at GPS Trimkan on need basis, as the post of PSI-IT 
was lying vacant due to retirement of PSHT, just to save the 
precious time of the students as the new academic session has been 
started, and new admissions were in progress. Furthermore that 
under Section 10 of Civil Servant Act 1973; every civil servant 
shall be liable to serve anywhere within or outside the province, 
on any post.

3. That the impugned order has been passed by proper government 

authority keeping the need of the students just to save the precious 

time of their careers and to regulate the schooling system in the 

whole District. It is further added that the departmental appeal of 

the appellant could not be justified as the impugned order was 

passed in the interest of public service, inter alia on the following 

and some other grounds.

I

GROIJNDS:-

a} That the instant Para does not relate to the circumstances 
of the case in hand, however the impugned transfer order 
dated 20-04-2019 was passed in the larger interest of 
public as the new academic session/ admission process 
was suffering due to non-availability of senior in the said 
school. Hence the appellant was transferred in exigency of 
services in accordance with Section-10 of Civil servant Act 
1973.
Incorrect & misleading on the grounds that the appellant 
was transferred in the best interest of public under the 
provision of the civil servant Act 1973 whereby "Every civil 
servant shall be liable to serve anywhere within or outside 
the province, on any post, keeping in view the need of the 
students/ school he was transferred to GPS Trimkan, in the 
adjacent union Council.
Para "c" of the grounds is incorrect as composed; the 
brother of appellant was transferred, on his poor 
performance however his representation was considered 
and the impugned transfer order of his brother was later 
on withdrawn and he was adjusted at GPS Tarnawa, 
khanpur on his own request, while the appellant was 
transferred on need basis as explained in preceding Para 
above.
Incorrect, the impugned order has been passed by proper • 
government authority keeping in view the ::eed of the

' b)

c)

f
d)

T 4
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students just to save the precious time of their careers and 
to regulate the schooling system in the whole District, 
incorrect & denied,'the. answering respondent discharged 
legal and moral duty and performed functions as a trustee 
with complete transparency as per requirement and need of 
the students.
Incorrect, the case of the appellant is not a fit case in the 
circumstances, as he was transferred on need base in the 
interest of public service which is liable to be maintained. 
Incorrect, misconceived and baseless, the detail reply is 
already given in the above Paras.

e)

f)

g)

IncoiTect, the appellant is not entitled to the relief seeking 
through this appeal, hence is liable to be dismissed with 
further submissions that the impugned order has already 
been complied with in letter and spirit by the teacher/ 
appellant.

h)

PRAYER:
It is therefore humbly prayed that on acceptance of foregoing 

Comments/repiy, the instant service appeal may very graciously be dismissed and the order 
dated 20-04-2019 may very kindly be maintained in the interest of public service, please.

'

fE&SF:!)
/ Khyber Pakhiunkhwa 

Peshawar. 
(Respondent No. 2)

Secretary (E^sE) Khyber Pakhtunkhwa 
Peshawar.

(Respondent No. 1)

\

\K
District 'fetoujation (M)

Haripur
(Respondent No. 3)

VER1F1C.41T0N:

Certified that contents of forgoing comments are correct and true according 
To the best of my knowledge and belief and nothing has been suppressed from this Honorable 
Tribunal.

Dis11-i^[^RlLicaLi(.) 111Ji'i^cer (M) 
Haripur

• -A .-c



, Be.fore the Honorable Khyber PAKH'ruNKHWA Service Tribunal CAMP.COURT
ABBOTTABAD

Service Appeal No. 1137/2019 
(Appellant), JVIr, Naseem Haider SPST, GPSJrimkan, District Haripur,

VERSUS
Secretary E&SE Department, Khyber Paktunkhwa & Others... (Respondents)

AFFIDAVIT

r Mr. Said Badshah Assistant District Officer (Litigation) Haripur do hereby solemnly 

affirmed and declare that the contents of accompanying Para wise comments on behalf of the respondents are 

tme and correct to the best of my knowledge and belief and nothing has been suppressed/concealed from this 

Honorable High Court.

Deponent

Assi.stant District Bducation Officer 
(Litigation) Haripur
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