18.11.2020

Appellant is present in person. Mr.: Muhammad Riaz

Khan Paindakhel, Assistant Advocate General for respondents

present.

Appellant requested for adjournment on the ground that

: his counsel is buéy before the Peshawar High Court, Peshawar.

Adjourned to 18.11.2020 for arguments before D.B at
' S/

éainp court Abbottabad. 7,

(Mian Muhammad)
Member(E)

Appellant is present in person. Mr. Muhammad Riaz

is present.

Khan Paindakhel, Assistant Advocate General for respondents

Accordiiné to the appellant he_has B}aen tfansfefre}d from-

GPS, Trimkan to GPS Khanpur No.1by virtue of ordér»bearing

endorsement  No.  11648-54/5-2/GB/SDEO/HR  dated

30.12.2019 in consequence of which he has assumed the charge

grievance has been redressed. He is seeking withdrawal of the

instant appeal. The charge report alongwith office order dated

30.12.2019 submitted in this regardythe contents of which were

reiterated which he accepted as correct. Accordihgly grievance
of the appellant being redressed, the appAeali stands dismissed as

withdrawn. File be consighed to the record room.

Announce
18.11.207

(Mian'Muhamm (Muhammad Jamal Khan)
Member(E) _ Member(J) -
. Camp Court Abbottabad

“of his assignment at GPS Khanpur No.1 on 04.01.2020. His

»
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21.01.2020 o - Clerk to counscl for the appellant present. Mr. Muhammad Jan
o leamed Deputy Dlsirlcl Attorney " alongwith Sardar Wali Rehman
Assmtant present and submltted 1eply Adjoum To come up for

.Arejomder if any and arguments on 18.02.2020 before D.B at Camp
Court Abbottabad. ' |

B

Member :
Camp Court, Abbottabad

- Due to covid ‘,-19 case to come ub f'dr;the samé on / -/
at camp court abbottabad. \

Reader
Due to summer vacation case to come up for the same on

1)y ‘. / 9 /W‘ at camp court abbottabad.




| HARTPUR .
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ESED Pl No. 0995-920151,920152 : '
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OFFICE OF THE DISTRICT EDUCATION OFFICER (M)
. N ‘ N . . - -

H

. OFFICE ORDER;

Consequent upon the approval of competent authority, the follo@ing
teachers as reportéd by ASDEO(C) Kha
rationalization policy in the school noted a
immediate effect in the best interest of publi

C service.

;ppur are hereby transferred/ rationalize : uqder '
gainst each which are facing shortage of staft ith
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Copy tfgriﬁ'fbrmation to:

1.
2.
3.
4.
5.
6.

The Dy: District Education Officer (Male) Haripur.

The District Monitoring Officer IMU Haripur.

PA to Director Elementary & Secondary education Khyber Pakhtuqkhwq Peshe_x:war.

. The Head Teachers Concerned. -
The Teacher Concerned
Office Record File.

Asst: D,@stripf Education Officer (

.;’.r *ir_ .-_%
S. Name of Teacher / Adjustment Remarks 1§
No__ |-Designation 1 From To . o
01 ‘Muhammad Zaman | GPS Kainthia GPS Ladar Mang Against Vacapt Post
PST - (being . surplis) on
need base |
02 Naseem Haider SPST | GPS Trimkan. | GPS No 1 Khanpur |- Against Yaca:pt Post
T being surplt?_s on
need base  {
~ Note: -
3. Charge Report should be submitted 1o all concerned. ¢
4. No TA/DA & TG is allowed. . _ N
sd/.... , T
District Education Officer (M) 4 !
él g 5/-‘/‘ ' Hﬂ!'.lpl!!” 3 ~
- "‘5 -
Endst No.—-’--‘«--‘--f--. ------ --/5-2/GB /SDEO/HR Dated Haripur ;he39/12/201g

;

N

3

e

Haripur

%“"“‘?’“m""'\. Ty W Gt mrg e s ey




'45’-"25:10;2019 o Learned counsel for the appellant present. }?reliﬁ?ﬂiary N

arguments heard.

Through the present service appeal, the appellant (SPST) has ™ =
challenged the office order dated 20.04.2019 whereby the

appellant was transferred from GPS Khanpur No | and adjusted at |

GPS Tarimkam.

Points urged consideration. The present service appeal is

admitted for regular hearing subject to all Just legal objections.
'I‘hej"'appellant is directed to deposit éecur_ity and process fec within
"‘3;?05;?{2d R 10 ;_days. Thereafter notices be issued.t_o the respondents for | ,\
REIgeesSTes - .\_\N’riften-reply/comments. To come up for written reply/comments L

‘ 05/\ :\Y\Y_J 0n,16.12.2019 before 8.3 at Camp C_ourt; Abbottabad.

Member
Camp Court, A/Abad. -

16.12.2019 . Appellant in person and Mr. Usman Ghani, District
Attorney for the respondents present. Neither written reply
-on behalf of revspondents' submitted nor repfeééntative of the
department is present, therefore, notices be iésued:té ‘th'e
respondents with the direction to direct the representative to
attend the court and submit written reply on the next date
positively. Case to come up for written reply/comments on

21.01.2020 before S.B at Camp Court Abbottabad.

(Muhammad Athin Khan Kundi)
: ‘Member.
Camp Court Abbottabad




B

.

» Form- A
FORM OF ORDER SHEET
Court of
Case No.- 1137/2019
S.No. Date of order Order or other proceedings wifh signature ofjudge
proceedings '

1 2 3
1 The appeal of Mr. Naseem Haider presented today by -_i\/lr.j LA

12/09/2019~ ~

please.

Muhammad Arshad Khan Tanoli Advocate may be entered .in the

Institution Register and put up to the Worthy Chairman for proper order | - '

REGISTRAR ‘”‘\W\W

This case is entrusted to touring S. Bench at A.Abé'd‘.for"» S

preliminary hearing to be put up there on 'LS\'— [D—{ 9
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BEFORE THE SERVICE TRIBUNAL, KHYBER
‘ PAKHTUNKHWA PESHAWAR

Service Appeal No. Jl ﬁ 41_ /2019

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.
...APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa, through Secretary Elementary & Secondary
Education, Khyber Pdkhtunkhwa Peshawar and olhers ‘

. ..RESPONDEN TS

SERVICE APPEAL
- INDEX

S # ‘ Description , Page# | Annexures

L. Service appeal alongwith affidavit 1to9 B
2. Copies of impugned transfer orders of the / / “A”

appellant dated 20/04/2019 fo-

3. Copy of departmental appeal ‘} 2~13 “B”

4. Copies of the judgments of this | Ll i L( . “C”
Honourable Court N
5. | Wakalatnama LW |

: PPFLLAN1S
Through

Dated: 2019



BEFORE THE SERVICE TRIBUNAL, KHYBER |
~ PAKHTUNKHWA PESHAWAR

Service Appeal No. H’%l /2019

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.

--APP E]*M:It'akhmkhwa

Service Tribunal

VERSUS Di.‘gi\‘N‘o..LL.g-—

L. Govt. of Khyber Pakhtunkhwa, through Secretary Elementary &
Secondary Education, Khyber Pakhtunkhwa, Peshawar.

2. Dircctor@Elememary & Secondaly Education, Khyber
Pakhtunkhwa, Peshawa1

3. District Education Officer (Male) District Haripur.

....RESPONDENTS

-

SERVICE APPEAL UNDER SECTION 4 OF

SERVICE TRIBUNAL ACT, 1974, FOR

APPELLANT WAS INITIALLY
TRANSF ERRE‘I;D FROM GPS J ('):ULIA'N TO GPS
| KHANPUR-1 AGAINST VACANT POST VIDE
ORDER NO. 601-4 DATED 22/12/2018 AND
AFTER NEAR ABOUT 05 MONTHS HAS

BEEN TRANSFERRED FROM GPS KHANPUR-

t5.=0-22/7

DECLARATION TO THE EFFECT THAT THE



1 TO TRIMKAN VIDE IMPUGNED ORDER
‘NO. 771-74 DATED 20/04/2019, THE

APPELLANT AND HIS BROTHER FILED

"WRIT PETITION NO. 1207-A/2016 AGAINST

ONE OF THE MINISTER, NAMELY, ANSAR
MAJEED NIAZI WHICH HAS BEEN DECIDED

BY THIS HONOURABLE "COURT ON

29/05/2018  WHEREIN,. THE. CRUSHING

PLANT OF THE SAID MINISTER NAMELY

- AL-ANSAR "AND NIAZI BROTHERS HAVE

BEEN ORDERED TO STOPPED CRUSHING
STONES IN THE RESIDENTIAL AREA.
'HENCE, DUE TO THE POLITICAL PRESSURE
OF THE SAID MINISTER, THE APPELLANT
HAS BEEN TRANSFERRED FROM -GPS
KHANPUR-1 TO TRIMKAN WHICH IS
PREMATURE AND HUNDRED OF MILES
AWAY FROM THE PLACE (')F‘ ABODE OF
THE APPELLANT. AND THE GOVT.
FUNCTIONARIES ARE PRESSURIZING THE
APPELLANT TO LEAVE THE RESIDENTIAL
HOUSE SITUATED NEAR THE CRUSHING
"PLANTS OR TO FACE-CONSEQUENCES,

HENCE, THE TRANSFER ORDER OF THE

APPELLANT IS MALAFIDE AND THE SAME

{

i



Respectfully Sheweth:-

3

IS LIABLE TO BE SET-ASIDE TO PROTECT

THE APPELLANT FROM THE CRUEL

" CLUTCHES OF THE GOVT. FUNCTIONARIES

ESPECIALLY RESPONDENT NO.3.

PRAYER: ON ACCEPTANCE OF INSTANT
SERVICE ~ APPEAL, THE IMPUGNED
TRANSFER ORDER NO. 771.74 DATED
20/04/2019 OF  APPELLANT,  MAY
GRACIOUSLY BE SET-ASIDE. ANY OTHER
RELIEF  WHICH THIS HONOURABLE
TRIBUNAL DEEMS ~  EXPEDIENT/
APPROPRIATE IN THE CIRCUMSTANCES OF
THE CASE MAY ALSO BE ALLOWED TO

THE APPELLANT.

The facts forming the background of service appeal are |

arrayed as under;-

1.

.That the appellant is serving in Education

Department for the last 12 years and served the



department with complete devotion and dedication

smoothly.

“That the appellant is serving by dent of merit and
hard work and produced excellent results. Thé
respondents department with ‘meﬁilaﬁde intentions
transferred/ adjusted the appellant from GPS
Khanpur-1 to GPS Trimkﬁn vide impugned order
No. 771/74 dated 20/04/2019. Copy of impugned
transfer order dated 20/04/2019 is annexed as

Annexure “A”,

That the appellant filed departmental appeal on
20/05/2019 against the impugned transfer orders.
Copy of departmental appeal is attached as
Annexure “B”. But respondents did not bother to
redress the grievances of the petitioners. ‘I-lenAce,
the instant service appeal is being filed inter-alia,

on the following grounds; -

GROUNDS:-

a)  That the appellant and his brother filed writ
petitiori No. 1207-A/2016 and writ petition

No. 281-A/2018 against the installation of



b)

Crushing Plant in the residential area near
there houses of one sitting Minister of Govt.
of Punjab, namely, Ansar Majeed Niazi
whose Al-Ansar & Niazi Brothers Crushing
Plant were crushing the stones in the
residential area  which rgsulted into
environmeﬁtal pollutic;n, safety of residents
of the area. "fhe Honourable Peshawar l—ligﬁ
Court Abbottabad Bench accepted Writ
petition of the appellant and his brother on
29/05/2018 and 12/02/2019 wherein, the
owners of the said crushing plants were
ordered to stop functioning of there
Crushing Plant in the residential area.
Copies of the judgments of this Honourable

Court are annexed as Annexure “C”.

That as a result, the said Minister of the
Punjab Govt. thromlgh Govt. 'functionéfies of
Khyber Pakhtunkhwa is exerting pressures /
exploiting and intimidating the -appellan-t '
through unlawful transfer order. The

reSpondeﬁt No. 3 is forcing the appellant to

vacate the residential area near the crushing



d)

6

plant otheljwisé, the appellant shall face

consequences.

‘That the Govt. funcatinoaries to pressurize

the appellant and his entire family

: transferred his sister namély Mst. Naheeda
Bibi from the place of her aboard for flung

area of District Haripur and similarly brother

of the appellant his also been transferred
from GPS Khuai Maira to GPS Gandaf
which is hundred miles of way from place of

residence of the brother and sister of the

“appellant. Hence, as a retaliation, . the

appellant has also been illegally transferred -

from GPS Khanpur-1 to GPS Trimkan.

That the act of respondents towards the

appellant is absolutely malafide, against the

law because the appellant has not completed

his service tenure and has been targeted to

accomplish  their  nefarious  designs.
Therefore, such type of transfer order of the

appellant his against the fundamental rights -

enshrined - in the - Constitution of Islamic

Republic of Pakistan, 1973.




\_./"

€)

2)

h)

That the appellant’s fundamental rights to be

treated in accordance with law have been

“infringed and Govt. functionaries especially

respondent No. 3 can not exploit, intimidate
the appellant as the appellant is entitled to be

treated fairly.

That the tribunal should not folds up its
. iy

hands "while granting protection to the

appellant from the cruel clutches of the

‘respondents especially respondent No. 3.

That this fact may not be left to fade in
oblivion that the respondents are creating
embarrassing situation for the appellant as

well as to his other serving brother and sister

-Just to give wrongful gain to the owners of

the crushing plants and wrongful loss to the - '

appellant.

That there .is no other prompt, efficacious
remedy, available to the appellant except the

instant appeal. |




'.
&

- It 1s, therefore, humbly prayed that oﬂ accepiance
of ‘ins'tant service appeal, the impugned transferlorder No.
771-74 dated 20/04/2019 of appellant, may graciously be
set-aside. ~ Any other r_elief whiéh thié .Honourablé
Tribunal  deems expedient/ appropriate in the
c_ircﬁmstances of the éase may also be allowed to the

- appellant. . - |

: ...APPELLANT
Through -

Dated: 5;’ / _?____J2019

Ad ocate ngh -‘ourt A hottabad

VERIFICATION:-

Verified on oath that the contents of foregoing service appeal are true and
~correct to-the best of our knowledge and belief and nothing has been:
concealed therein from this Honourable tribunal.

R - ...APPELLANT
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR

1

Service Appeal No. . /2019 '

Naseem Haider SPST Govt. Primary School Trimkan District Haripur.
..APPELLANT

VERSUS

X}

Govt. of Khyber Pakhtunkhwa, through Secretary Elementary & Secondary
Education, Khyber Pakhtunkhwa, Peshawar and others.

....RESPONDENTS

- SERVICE APPEAL

4

AFFIDAVIT

[, Naseem Haider SPST Govt. Primary School Trimkan District Haripur, do
hereby solemnly affirm and declare that the contents of 'l"oregoing service
appeal are true and correct to the best of my knowledge and belief and

nothing has been concealed therein from this Honourable Court.

M

DEPONENT -
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QEFICE OF TIE &

i DIVISION L EDUE
ANPUEHARIPUL

£h: 0995-640166

sdeokhanpur@gmail.com

- On the proposal of ASDEO Circle Khanpur Mr. Naseem Haider *
(SPST) GPS Khanpur No. 1 is hereby adjusted at GPS Frimkan due to
single school teacher ou need basis and bestinterest of public service

5 A
U
Y N
N,
é"-‘-s,.“,z@?
ORDER:
with immiediate effect
Note:-
(1) Chargé report should be subnitied
(i)Y No TA /DA is allowed
No. 77774 Daed:i20 124 noio
Copy 10; |
1. District Education Officer (M) Harvipur.
2. District Monitoring Officer Haripr.
3. ASDEQ Circle concerned.
4. Head Teacher concerned. o
3. Qffice record.
. - _
e _ '1L\ W(Pﬂ

cé.-)‘&{ .
Sub Divisionul Education Qfficer (M)
Khanpwr (Havipur) .

— - '“73'
o - P : -
o LT —

 Sub Divisional Education Officer (M)
Khunpur Haripur

’M’T/’


mailto:aiipnr@ginail.con

Sk

QHYGE OF THE SUB DIE’ZMOJV:‘H EDUCATION OFFICER ()8
| KHANPUR (HARIPUR)

Ph: 0995-640166
SDEOKhanpur@gmail .

Adjustment Order:

As reported by IMU the following surplus teachers according to
sludem‘ teacher ratio are helcbt/ ad;usled against vacan! posts on need basis with

immediate efjca

.| s#

Nanze of Teacher/Design, From - . To ‘ Remarks
1. | Adil Siddique (PST) GPS Kotha GPS Mumrial AVP
2. | Naseew: Haider (SPST) GPS Joulian GPS Khanpuwr No. 1 ©AVP
Note: . 1. NoTA/DAis allowed.

2. Charge report shiould be submitted.

Sub Divisional Educatior Officer (M)
Khanpur (Faripur)

bol— 2 pated: 12 —1 L — 2018

Copy to;
1. DEO(M) Harr’pm’
2. DMO Haripur
3. ASDEQ Circle concerned i
4. Head Teacher’ concerned. g
5. Office file. f i
i} %

Sub Divisional Education Officer (M) |
Khanpur Haripur
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. BEFORE THE PESHAWAR HIGH COURY - - ’
j , . ABBOTTA}BAD BENCH ‘
i S
E R S WP No. 98/ -A/2018
1. .Chief Abdul Reliman son of Fazal ur Rehman.. -

2. Muhammad Rizwan son of Muhatnmad Daiun. v

Sajad Mehniood souof Muhammad Sarwar. - [TEn
4. Said ur Rehman son of Fazal ur Rehman.” v/ \\C')“ PGS
(33 Kamran Wahab son of Muhammad Sadiq. / "\;__/ e L
6. Sohail Shahzad son of Muhammad Sadiq. ¥y /;S":’ l!’ ;
7. Nasir Rehman son of Said ur Rehman. ' Wit
8. Muhammad Sadiq son of Sardar Khan. v R B

<y v
P ! o

—pre

9. Kamtan Khalid son of Malik Khalid Me:lnnood.v?&g."-x RN L
10.Muhammad Ishfaq son of Muhammad Nawaz. W "
11 Muhammad Ilyas son of Sher Afzal. /| "N “"Z“': e
12.Muharamad lbray son of Sher Afzal. .‘ T
13.Muhammad Ashraf son of Ghulab ICha \/ ‘

14.Shaighar Ahmad son of Masood Riaz/
($5:Naseem Haider son of Ghulam Haidar.
16.Liaquat Zaman son of Mian IChan./
17.Muhzinmad Fiaz son of Xhan Balladar.\/ ) . i
18.Muhammad Javed son of Gul Dad residents of Suraj Gali, Tehsii ¢
Khanpur District Haripur. =~ © ¢ '
: . : ...PETITIONERS
-’ - VERSUS -
! i .
1. Government-of Khyber Palhtunkhwa, through Secretary Industries,
- Commierce and Technical Education Depariment, Peshawar.
: 2. Principal Secretary to Chief Minister KPK. -
== 3. Law Department throu gh Director legal KPK. .
o /)I} 4. Director, Industries and Cominerce Teshawar.
& " 5. Commissioner, Hazara Division, Abbottabad.
6. Deputy Coramissioner, Haripur.: . S , .
7. Assistant Director Industries, Commerce Development Haripur.

" 8. Sccretary Planning and Establishment, KPK, Peshawar.

9. Secretary Finance KPK, Peshawar.n 1o 1 g (l;"'ﬂ/f’v N{‘?QW ..
. - X L. . .’."/‘ f :‘g ‘ﬁz’" jé/ Rl ol _..-c'.—) . .
Vide crdac of Hewnble Coli D5 in Gl S48 7 AL Z .

g e 7P ...RESPONDENTS
- pure ‘\9,11)’.@14(4;(@-& as -;'Zasfo»-r&rrb‘»- N{: 10 : o 4

WRIT PETITION UNDER ARTICLE 199 OF
THE CQNSTI’]:’UT {ON OF ISLAMIC REP[JBLIC

E/’A OF PAKISTAN 1973, FOR ISSUANCE OF A -

Cerlifiad {0 be True Copy
. EASHINER

Poshazz: 1% e’ AW Sench
_f:}l"l‘}”it’.‘ Wil Se 35S '_‘v'.lng_:J :
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10. Rehmand Gul sfo W ali han /o neat Shall Pumnp Gondal Tehsil and Distroict
I\Ltock . o ' - T ..

: nad 170 Vmage'Dnazak Tehsil Shabqadar

11. Lal I"xq;r s/o Khawaja Muhani
District Chaysadda

illage Dara IChanpur, Haripur

Melumood s/0 Gohar Zaman 170 vill
aad Jan r/o Ghari Sikandar p/o Usman K

san XChan s/0 Muhampnd
Taxila ! sttuct Rawalpindi

utter

12. Tariq
(3. Said HAss

Moh"dhh Terbela Colony

14. Sald W'\ns sfo Gul Amin Jan T lo V\llage Mumural Kheanput, Haripur-
15. ]fwcd Alkhtar s/o Muhamm'td Akl am rl o Surdj Gali Khanput, Harlput

16. Maghoo! Ellahi s/o Tazal ur Rchmm Bera 1<1nnpm Haripur

V7. Aml‘l Majeed Khan Nrm slo Abdul Majeed Kh'\n Niazi tfo Bangla No. 101 17
' pear chitat House Ketuchery Road Sargodha. _

18. A"mm ichan sfo Noor Khan t/o Reh:uln Khanput Haripur.

alal Il'udat ‘ylo Deo B'mdx Khanput, Haripux

'f'§_| . 19. Sflye

20. Syed Zawar Flussain Shah slo Sypd., Gulzar Hussain Shah o Gharl Saeed,

¢ ¢ : ce
anpul Haripur . , l\‘ ,

mnd Imtiaz s/0/ qbal Hussam 1/0 Ghar

d Nagash Haidar slo T:

ia, ' IChanpur, Haripur

21. Muh'\
4
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DECLARATION TO TI—II;I EFFECT THAT
AMENDMENTS MADE IN RULE 2 AFTER
- CLAUSE (B) BY INSERTING B.p1 AND
* SUBSTITUTION 1N RULE 3 OF KHYBER
' ?Aiq-lfUNIGIWA " POWER. CR.USHER
(INSTALLATION OPBR'_AHON ’ .AND.
REGISTRATION . RULES 1998, ‘vnﬁEAv .
NOTIFICATION BEARING ENDST NO: SOl

(.INb)' L1-15/2017/1068-1121  DATED 5™ .
JANUARY, 2018 ISSU]:D BY RJ:SPONDIZNTS -
No I ARE ILLEGAL, UNLAWFUL, WITHOUT |
LAWI“UL . AUTHORITY, WITHOUT'

JURISDICTION, MALAFIDE, CAPRICIOUS '
PERVERSE, \?QI_D—AB—INITO AGAINST THE

FUNDAMENTAL RIGHTS ‘OF PUBLIC /

CITIZEN PROTECTED UNDER ARTICLE 9 |
AND 14 OF :CONSTITUTION OF ISLAMIC

" REPUBLIC OF PAKIS AN 1973 AND ARE IN -
CONTRAVLNTION TO THE SPRIT OF BASIC
]‘REVALING LAW AND ARE THUS LIABLI:

TO Br SET AoIDIZ S

PRAVER:- ON ACLEPTANCE Ol* INSTANI‘

WRIT PL]I’IION THE  IMPUGNED .
NOTIF ICATI‘ON BEARING ENDS"I NO. SO-II
i



5 ﬂ" |

—

-

-

0

Y
s

(IND) u 15/?017/1063 -1121 DA'I'ED 25™
JANUARY 2013 ISSUED By R]:SPONDJ:NTS

- NO 3. MAY GRACIOUSLY BE SipT ASIDB

. AND RI?SPONDENTS BE DIRBC’II’D NOT TO
. I‘AKE ANY ACTION ~AVERSE TO THE

RIGHTS OI‘ PETITIONIZR OR ANY OTHER-
RLLH:I* DIZEIVH:D FIT AND PROPER IN THE
CIRCUA/ISTANCES OF THE CASE.

Respccifu”y Sheweth;-

i'- »l;l.i;v':- 1]\@!0“‘.0
y
i
:

Fastor 5 ey

By )‘nn( m, IR 1 KA T TP
SIS Sy

I

That the petitioners are the res1dents of.
Sur aJ Gall in Tesent past when Honourable

Sup:eme Court of Pakistan took sue moto

i .
- l -
Aclzon agamst the power crushel mafia who

were wo::klng against the law within radius -
of one KM of hﬁman dwe]ling and were

crcatihg i\h and noise pOHthIOl’I » on theu
eJectment ﬁom Maxga”a Hills thc saxd maf' 1a |
to do lhcu 1llegal worlc rmgxated to Suraj
Gali and - aﬂer pmchasmg four(tl) sunple B
weal - banow crushing mflchmes and
conver th them into power- crusuers. having
capacity of 40 TPH. ¢ {(Copy of abstract from

Google map are altached as Annexure “A»

L?C “A lu)

. -
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.
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it “deserveg

it
setlipg aside.

B "

-
k

eftu.ac;ous
petition.
: i

[

© 500/-h

notification be’umg Endst No.

the rights ol’pc{it_ionér,-
it

Straight

remedy

as been affixed.

proper in the circumstances of the case.

-away cancellation/

avazlablc~ '

pctmoncr, hience, this p:;ﬁlion.

lo

. SO (IND)

i ’Ilmt tl\erc being no’ alternate, adcquatc and

the -

J- That; the addresses of the partics have

“correctly been given in the heading of the

k. Thaliithe court fefe‘ stainp 'paper worth Rs.

It is, Ulercfpre; _humbl); prayed that on acceptance of
instant writ pctition; the impugncd notification bearing
11-
'W‘"‘"'“ 7 1512017/1068-1121 d"sted 25 Jmmy 2018 1ssued by

. |
t,a' |f ' b I ; R
/ _respondents 110‘.3 may gl‘a(:lqusly be sct asulc and

d Droch

Authonics thter S, 73 E4id Oulus) 1e3ponclenls be duected not to take any acUon averse to

or any other relief deemed fit and
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VERIFICATION:.

Verifled on oath that the conients of fo

10 the best of my Inowledge and belief and nothing

this Honouwrable Court.

é.‘z

INTERTV RELYGp.

. ‘ : Through
Dated: £ éi 2018 . - P
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N e”

er pray

ed that the operation- of impugned

C Nolii?cn}ion dated 25{()1/20]8 may g're-tciously be suspended,

tifl final disposal of the majn writ petition,

;
A
{ - PETITIONERS
NS
S T (OWAIS XHAN)
Advocats High Court, Abbottabad
.

regoing wrlt petitlon are true and corrécy
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JUDGMENT SHEET ..
o PESHAWAR HIGH COURT, ABBOTTABAD,&-
JUDICIAL DEPARTMENT /©
W.P No.281-Aof2018 [
JUDGMENT Y
Dote of hearing............12.02.2019.

' TR e
Petitionerts) ...{Abdul Rehman ond others) by Mr. Owais Khon Alfzm,‘h».,;;;aw,,/
Advocate......... ! .

Respondent(s)..{Government of KPK, through Secretary,
Industries, Commerce ond Technical Educotion
Deportiment, Peshawor ond others) .. by M/S
Rajo Muhammod Zuboir, Additionol Advocote
“Generol orangw:th Mushorof Ihan, Assistant
Director Industries for official respondents, and
Noveed  Akhtar, Advocote for odded
respondents ... - '

SRPPed P

JAZ ANWARL J.- Through this single judgment,

th:s Court shall also - dlspose of Writ Petition .

{l
No.513-A/2018, titled ’Shahmi:z and others Vs.

Governiient of KPK ond others’, as common

. Guestions of law and facts are involved therein. -
1 " : .

' !
: ' . . i

2. 'The brief and essexitial facts leading to

héﬁa}ié\,l'
vcout -
filing of these petitions are that petmonms are- i-“ AdVOC““e‘;\g{aee‘-‘f}"

. . . OK\CQNO ",,_._
inhabitants of vil.'[age Suraj Gali and Khui Maira, . =e®

Gt
§ 'fl-rs""'x-d-‘“'

District Haripur, respectively, where .private
respondents have installed stone crushing machines '

and started their business, which is causmg

: !shaw;.f iti
'thonna tn

ch Cour A, Ben
cl
ey Se 75 Evig Ouﬁ:s

GINNYIS



:' nuisance ancl poIIutxon thereby severely affecting

-L

{he heaIth and the natural ¢ envu onment of the area,

+

*that dcsplte submission of vanous ﬁpphcattons to

-the Mmes and - l\/hner'tls Departtnent for

V
(

c'mcel lauon of their lease and licenses as ﬂiey all

3

‘are functioning in v:olahou of the Rules on the

jsubject, however, tlie rcspondents in collusion with
‘the Mines and Mmeral Dep'!rtment got issued
.Nouﬁcatxon Bearing I:ndst No.SO-II(IND)]l-- .
15/2017 '1068-1121 dated 25.01.2018, whcreby,

_ .
certain  amendments and sybstxtuuons were /g M”/

introduced in Rule 2 and 3 of I(hyber Pakhtunkhwa

Power Cmshers (Installahon Operation.  and

Trohad Khen Tznoll

Recrtstratton) Rules, 1998 in conn'wentxon to the 'jffjhgmmaif Al vign Court 4
’ A yocate Righ

i . C tEag N 3Ad|acent‘n
basic funcl'unent'll mhts of the petitioners Hice Ny =2 7 nmbad

guaranteed by the Consutuuon of the Islamic

Repubhc of Pakistan, 1973 that the pnvate

:’x!

respondents are hmmhatmo ,and harassing the’

pctltlonl?ls and a criminal case was also reglstered

: -c

in Pohce Station Khan Pm that the acts of the

1espondents are aIso agmnst thc provisions of

‘ 3

IInvu onment't[ I‘1otccnon Act 1997 and the.

I&hyber Paldltunhhwa anuonmental Protechon, . | . .

. Cortified to be True Copy
) EXAMIMEF

B Y H 2/ ot
. ; .
Pesha w3t RighAond Atd Tench

Awthorized tnder Se: 75 Evid Ordns:,
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.
T e ————— - .

Acf, 2014, and the respénden:ts havé not ol;ta.ined

NOC from the Environinental Protection Agency
l .f

g rather NOC was refused tot them on the ground that
thc power crushers are mstallcd within the radius of

5 00 meter of the populatxon The petitioners in both

“t the writ “petitions prayecll I_'c_)r selting asxde the -

,i impugned - Notification dz_;tecl_ 25.01.2018, - as the

0
T

- same is against the fundamental rights of the

- s petitioners enshrined in the Constitution of Islamic-
i , : . . .

i Republic of Palistan. g ;
3. The mam gnevances of the petitioners

are that bemg residents of Khm Maira, 'I’chsxl Khan

- PLu Dntu'.,t Haripur the mwronme.nt of thejr area has

) becn advelsely affected due to mstall'mon of c“ushmo

A | :
nnchmes wlnch on the one hand is causing pollutant

;.1.
l.‘

enussmns and on the other haud due to noises of the

' i
cmshmg raachines, blasting act}vmes has significant

P T

EERE T

~ adverse environmental impact.: They have also taken

] ook

éxception to the recent amendments introduced in the
. . : P :

Khyber‘ Pakhtunkhwa Power . Crushers (installation,
} vl

opemhon and 1eglst1auon) Rules, 1998. thle, it is
the stance of the respoudents/Govennnent that the.

.added res pondcms are pcrformmo their. lawful

/;':‘; . i

SRS B e i Taroi/
,;;?;O? J hCouru%é
e t‘\? Ad}acent to
ar Ah ottabad

|
|
A
|
!

P

- m—— .-

PP

i | ) ‘ .. el " | Certified to be True Co
) Ll EXAMINER Py

Pastiaw. 21 l,nh Co b A Baneh
$Avtharizs tnter ¢ G748 Tord drans:
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* being relevant is reproduced below:

.

cr ushmg activities under ploper penmssmn and in

5 l

! accordance with law. Similarly,‘ the added resﬁc’mdents

)
H
1
'
l
'
1
!
i
i

jare of the view that the petmoners have malaf dely
i
ﬁlcd thlS pehtnon and tluoughout they have created

law and oxdcr s:tuanon for tl:le owners of the crush

! . .
t . !:

H .
L 1 - A E A

‘machines. - K

i . . .

H . ! * .

'4 Arguments heard. RecOrd perused.

25. . . In order to- rcgulate the achvmes of

power cr ushels vide Notxficatxon dated 31 July 1998,

-Khyber Pakhtunihwa (Instal!ation, Operation and
Registration) Rules, 1998, were notified. Rule 3 and

4 are rclevant, which are:reproduced below for
reference:

“3 Restriction on grant of license. ~No Jicense

shall be granted for installation of power:
crusher within a distance of one Kilometer of
a siralegic location, a school a hospml ora

human dwelling. .5

4. A person, who is Opentincr'a crusher, shall

control ils - émission and comply with the

. Natinnal Enviromumental : Quahty Standards

(NEQS) a5 notified : by the Federal
1

Gavernment.” S

. 6. ' Rccenlly v1de Notlﬁc'ltlon No.SO-

j
it
A

I(IND)11-15/2017  dated zs 01.2018, - certain.

| 3

.'fifuhamn 2d Sonidsqian Tan
¥t Advoca thgh Court
Offnce No;, 33 Adjacen. .
Dtstt %ar Abhet-t-

amendments were introduced. Its vires has also been .

+

»
: !

l .
challenged in this petition. ! Amendment in Rule 3

oo
4

1
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193

ottt ——a

of
!
i

NS * i

! _ .5

“3. Rcsh iction on grant of hccnse.—-(l) No(
license shall be granted for installation of
power crusher within a safe distanée of
three hundred (300) meters from the
strategic location, a school, a hospital or a.
human dwelling in the rural areas and
river bed, whereas in respect of urban area
the safe Jistance shall be maintained as five
hundred (500) ineters. ' '
) DMe power crusher shall be installed .
within a distance of two "hundred (200)
! meters firom the major road.”

Vo -

o — -y e

f
Rule-4 reproduced above is rn.c;st relevant as despite

permission/license for installation of power ' crush

machines, the crusher operators are required to control -

emission “and comp]y with the National

Envuonment'*l Quabty Standards as notlﬁcd by the

: chcral Govenuncnt. Thg record is overwhelmed

with the complaints of the. locals, of the crish

: : ik

machines owners and police reports that the locals
l : .

',
s o

h'we taken exceptxon to the pc?ﬁutlon and exmssxon
-

‘genemtecl due to the producnon activities of these

t 1.

cmsh machines and dmnage mused to the houses of

"the locals in view of the uncontrolled blasting.

. &
g l.'

.Sumlar matter was e'uhel brought before this Court,

whu,h was dlsposcd of vxde orcler dated 29.05 2018
P
('WP No. 1207-A/2016) in the followmg manner:

3 . p

“In this view of the matter, we will remit this’

Khyber - P‘ﬂdlhilﬂd’lwa to’ :rcconsuler the

P Co
E |
' i

{

EXARIME A

g Anan et
{ l" mtli“d A]Sh gﬁcouﬁ"ﬁ‘

Adv ocate ‘Adlgcent

Sffice \‘°H vt

ettt

L P AT NI

: case to Secretary Industry and Commerce of - ‘{T‘,mf,pd to o |.,.o L,ny,l

;e e "r .
i.f ?‘ . .: g’ ‘.[ !
5.95 Nawar b Iu-lu’ aﬁ({' ‘\-mhj
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, icenses issued to variots pérsons under the
i Finance Act of 1995 after obtaining detailed

i repoct from Director ‘General Environment
! Department and Director General Mines and

' Mineral Department, which shall jnélude the

! following issues:~ ; '

I. Whether the cutting of mountains in
question shall have any adverse effect on
environment. S

; 2. If the answer of the above issue jis in’
. negalive then what steps ‘showld be taken
P ¥ by the owners of crushing plant to make
the  crushing plant ! compliant to
environmental law and regulations made
thereunder, so that the right of the nearby
residents are duly protected.

B

i 3. Mining through Elasting should be,
: regulated and should not be allowed. )
o 4. The needful be done within a period of
’ tvso raonths positively till then no crushing
_ plant will operate in the area in question.”
S

7. - During the course: of hearing when

inquired from learned AAG_th;ai what stéps have been
. LI N

taken by the Government after the direction contained

in the order of this Court above referred, however, the

tw

learned AAG was having no answer. Though it is the
-t 3 . R .. .

requirement under Rule-4: of . the Power Crusher
! f .
| .

(Installation, Operation and i.{egisiraﬁon) Rules, 1993

.for complying with the ‘National Envirofimental

-

Quality Standards for control of its emission.
. . ., l.' .

Similarly, the Envjromneﬁtalﬁ Protection Agency
és.tablished under the ; Khyber Pakhtunkhwa

L

Environmental Protection !Act, 2014, has never

aillowcd'any NOC to cary out 'sluch activities in that
1 A : L. '

mad Arshad Khan Tanoli

vocate High Gourt §i

Dffice No$ 33 Adiacent Lf:‘»
Yrett Ror Ahhotinbad

Miham
d
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E S e s e e e en amn,

-

‘ea rather we find that in many cases dxrectlons were
l

Jscued lo stop mmmo/cmshmg acuvmes. It will be

advantageous to reproduce the observation so

f 1 N

- oy

rccorded by the Enviromnental Protection Agency
i. ,

rcgardmg one of tlle cwsl macliines of tﬁe added

;i .
respondents. P
i “OBSERVATIONS: Vo .
1 . - l. . -
: F ollawmo ob.reruailol:.r were made
| during field visit. ;" |

Ef/mmled Cosi: 160 ﬁ{tllmn.r f
Total Aren of the prajeci. 132 kana!s .
Cnpnc:(y of the Plant: 240 tontes per honr

Stnins of physical work: " Foundations for
crusher, syndicators and screeners fave
already been made. Two rrm:.sformers (each
of 400 KVA) have also been installed.
Moreover, one tube well had been dig out.
" Buailding  for offices : has also. been
conslruca’ed ila(aclmtery pnr{s Irave also been

observed. . =a
Fxisting Land Use, - ! -k

s ' 1

) The proposed site Jor the .m:d cruslz
plant is  barrenn  land  surrounded * by ...
agriculture land, momzmmous area and '
residential houses. T here i§ also a .smalt
crush plant (Hazara Cmsh I’Jant) near ihe
entrance of the propose({ i crash  plant.
However, the owner mfor,me(l,, tle EPA ieam
that the same is now closed dnd the Innd is '
purchased. LR |

[H

e TL ¥

Quarry Area: N AR }'
On the Sonth adjac;.’m side Kohi
Mera Hills are [located .in which the
quartyping & mining will " be carried ouf.,
There is no prominent vegetaiion in ifte said
hills. The EFA team asked nbotll the alloited
mining lease copy and the  copy of the same is
prouu!ed P f

._‘ .

i

O mronmen.'al Tinpacis: f' T ,f .

[ S .
There will  be, impacts ~ from.
mining/blasting  from qtmrry area &

i Knzn 1200

Mnhammﬂd AIS: '.d\,:rgu.fi

G pavocate MG ™~
Oﬁe“"\i‘ %*"‘ ,\u;w& ;
C Typett WAT ADTMAT

.

.
emety, v, e

b g Certified to be 1rue Copy} -
. "EXAMINER < o )

Pashawar ﬂm’nt.q.m A Banch .
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crusiing plant. - Fugitive dust will arise from
both the aforementioned, . Moreover, noise . .
! will also arise which will affect the nearly
; community/village.. O’ the, North western
; adjacent side wgriculfure land is present,
3 Jollowed by residentinl | hiosnes which are
' approx. 20 in nwmmbers.: . The same will fe
. affecled and the same lied within 500 meters
. radial distance. or

; It is also observed that ilie project site
. is at elevation of 591 meéters Jiom Sea level
‘ and the community settlements is at elevation

of 585 meelers. i i

"
. “

Meeting with the nearby _éomnmm’{y/vil/age:
. * . 1 . .

.. The EPA fteam .met - the nearby

«  communily residenis. The Spoken persons "

: informed that the communify is against the
consiruction of the Crush plant and they had
also field writ petition against the same ard_
tlre Peshawar High Court, Abbottabad Bench

granted statns -Quo as an interim relief. (e oo Arshad RIGR 1anCn
Director General EPA is also respondent in o i - e High Court
the same perition. -Copy of the samie is Advéé' . 23 Adjacent &<
nvovided fo TPA team. : Dffice NO2 == 7 weahad
! i R

Srngeestion:

The project is not feasible from
s environmental point of view; however the
Sollowing is suggested; )
L - The owner of the crush plant may be
' directed to stop all . the activities
immediately  till «the. decision of
Peshawar High .Couri, Abbottabad
Bencli. ¥

] .
2. Thecrushing unit of the sante muay be
shifted to another suitable place awa
Jront residential area.™: :
:

8. . Unfortun ately, ahﬁﬁdmen,t brought about
vide Notification dated 25.01.2018 in the Khyber

. BEERS _ ‘ .
Palhtunlchwa Power Crushers (Installation, Opération -

and Registration) Rules, 1998 Js' in total negation of

the fundamental rights of ~_tﬁei petitioners -besides
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_is reproduced for ease of reference:-

Simi]arly, Article 9. is jon

9" } ‘ : /l-l
against  the express ,!provisioné f - Kbyber
Palchtunkhwa Environmeéntal Pro;tec*tion Act, 2014. |
9. ~ Article 4 of the Constitution of Jslamic- .

Republic of Pakistan, 1973 p}ovides for right of

individuals to be dealt with in accordance with law. it

“Right of individuals to be dealt with in -

accordance with Iaw, ele.  ~ # .
i ,

4. (1) 'I'o enjoy- the protcclion of ]aw and to *

be hcntcd in accmdancc wutln Iaw is the . '{.:.'.;,»“ i

nnlnennblc right of every cmzcn. Wherever
he may be, and of cvery other person for

the tinie being within I’a](istnjn.
'iL

Lot
(a) no action deirimental to the life,
v

(2) In par'ticulm';-—

‘liberty, 'body, ;re[';titzlfion or property
of any person slnll be taken except

-in accor dancc wnth hw,

()  no person shall be 'p'revented {rom

2 or be hinder cd in domg that wlnch is,

nof pr oiublted bj'( hw, and (c)uo
pevson shall be compelled to do that -

I-
.which the law does not 1cquncd him’

to do.”

" of the foremost

2.
. 0

1

s If

fundamental rights provided by the Cons’ututlon to

i

Y Advocate High\cou’t
Qffice Nof 3y’ Adjacent U .
Distt Bar fhhestab-t -

persons living in this country "aqd it provides “No.

s:";

lilt

- person shall be deprzvecl of Ilfe or liberty save in -

o - \ulhor!zed

Certified to'be Trye Copy

Peshawar Wi ith GLuft Md. Rench

EXAMINER

Umter Se: /'*Emf Ordns:d "




life and the mcanmg provzded by the Constxtutxonal

DI,

’
L]
i
.
% .
N . . .
! £ - - . -
- .

accordance wz‘i/é law.”

o etm e, - .

The éiigust Sui:reme éourt of o -
- ’ . !; ‘.
Pakistan in the case of casc lof ‘Ms. SHEHTA 714

- .

and others versus U%P.DA " (PLD 1994 s¢C 693)

while. ‘commenting about ihe nghts to life and liberty = . .,
I : .

B e T TP,

as provided in Article-9 of the Constitution observed .
as under:- ' ' i

T - ————

f
“Ariicle 9 of the Con.mlnnorz provides that.

1o person shall be tlern'erl af life or Ilberry

save irnr accordance with Irm' The word “Iife"

is very si ony"can! as :f cot:e:: all facts of

it existence. Tlre wam’ life’ has not

been defined in ihe Comrtmmon bur it does -
. : Cffxce '\0 ) «M ,
nol mean nor can it be re:mc!erl only (o the Night | m 7 t*‘ j3as
vegelafive or anmml life or ntere exisience
JSront conception to death. Ltfe includes all
such mmenities and ﬁ:c:lmes whicl a person
born in a free coum'rr is enfitled lo enjoy

with digseily, legally and con.mtu!mnal{p ”

Similarly, while referring to dlCtIOD'll’y meaning of

Law in America, -the ~Sgp1;emc Court observed as . . -
| S L

follows: oo - .
e Gl

: “According to Oxford rhclmnmy Tife’ meant

stale of all functional acrxwly and continnal ) ‘
clmmre preculiar io orvamzefl matter and '
specially to the pamon of it conmﬂmno an T o ' -

animal or plant before (Ieaﬂr amI ammm’e .

e.\wrence." , . .;’; : Certified to he True Copy
: : ok EXAMINER

Peshawar High Cnuritd. Bench J
Authorized Under Se: 75 Evid Ordns:
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11.

!
!
v
v
i
i
3
l..
l

}
"It Black's Law .chlxouara-, ;i ife’

..,‘__

“r

means "“thot state of amma/.f, Iwm(ms, and

planis or of an orwmuerl bemv, in whicl ity
p

naiural ﬂmc!wm- :am[:; motions  are,’

pel:/'omfe({ or in wlnclz il organs are
" capable of per;/'ormnw rl:ezr ﬁmctzons. The

inferval behvweer bzrflx am! death. The .mm

ey

‘of the forces by whicl n'eatll is re:z:fed........

"Lie" proz’eciezl by the Fea’eral"

Cous!mmort mclude.r all perso:m( rights and
their- elyoymenl o flre ﬂtcnllxes, acquiring
m'eﬁll krowledge, 111e rmlzl o marry,
‘establishh a home. am! l'nmo up children,
Sreedomn: of worship, con.rcmnce, conrntc!

occuparion, speech, asrembfy and pre.rs
1 i

The Constitutional Law in America
piowtles e extensive /md wide meaning fb
the wor. (l life" which mclmles all such rights
whicl are necessary and esxemml Jor Ieadmv
n jfree, proper, coug/'ormble amI clean life.
The requirement of ncquiy ‘ing hnowledge, to

establish  frome, the - ‘freedoms as

. contemplated. by fhe . Cohstitnfion, the

personal rights and"lheir. ienjoyment are_

notling bat part of life. A pera'on is entitled

profecled  from enc oachmen{.r on .mclx

f0 énjop his perso:ml rwhils and 1o bé
‘personal rights, JSreedont’ am} liberties. Any
action faken w!uch niay cren!e lmzara's of life

will be em.roaclnno tipon llle pe:.ronnl rights

E of a cm zeun 1o etjoy the Iy fe accortlmrr fo law. .

" It the present case this is Ilze; complaint tle
petitioners have made. I’ om wew the ward
Tife’ con.mrurronnl(p is .sa rwd’e that the

“danger and encroacl-.'nem *amplamerl oj

moulrl impinge ﬁcmlameufal right of a

~ .

:., I
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) citizern. In this view of rlre miatter ihe petition
. is inaintainable.” j 3 ?
) St . :
The Honourable Lahore I-hgh Court in "the ’

envuomnenta] pubbc mtcrest pet:tmn titled ‘Asghar
Leghari Vs, Federation of Palrwtan and otl:ers
‘(PLD 2018 L‘lhon-e 3a64), whﬂe referring to Artxcle 9.

L
of the CODStl tunon observed as follows~
s : ;‘
‘]*“umlamem’nl rights, like Ilze right to Jife

A drncle ) which’ mcimlex the rxgl:l o a .

healihy and clean enmronment and right to

human dignity (Article 14) read with

Constitutional principles :q;'f democracy, /

Lhamma o Arshad Khan

. Justice  include withiu; their ambit  and- @taV@ca:e High COJ"t s

. .. . ; Figg i s
commitiment, . the | i international <. \_? s L’A_‘ c.acent to
.- R I batboth g

. . : L I
equality, seocial, economic. and political
' .

—“

envirommenial prmcrples of sustainable
development,  pr ecmmqnary principlé,
enviroymental impact nss"e.rsn'tenl, infer and
infra-generational - equity’ m:r-(I publié: trust
docirine. Bnvironment and :Is prbtection has
qum @ cenlter s!nge in Ilre scheme of our
consﬁ/u:':onaf rights. It appears hat we have
70 move on. The eu.s'!ma enwronmental
Jurisprudence has to be ﬁr.ls'luonezl {o mee! the
needs of somelling more;_ urvent mnd

i
overpowering i.e., Clinate C’Imn ge.”

ok t
©oh b
“10. In view of the' clghteenth amendment
Palistan Dwuonmenla{ Protectxon Act, 1997 was Iz

.L I.'

1epealed to. the extent of this pxovmce and Khyber

].
I’ .
/t'\ P'tkhlunkhwa I‘,mrxromnental Pwtccnon Act, 2014 . .
& l{ l . Certified to be Trua Copy
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. was plomuloatcd wdc Iﬁ.hyber P'lkhtunkhwa Act
No "{X)CVHI of ”0[4 on Illh December 2014. ?Hns

- : I
' Act has further explmed and clanﬁed the law for the
! )

o
- protection, - . conscrvauon; ; ! 1ehab1htanon and
' i l‘

:mplovement of the enwronment, for the prevennon |
{' )
and control of polluuon, and promotion of sustamable
: : N
. . b
| ' - development in the plovm?:e of the Khybcr .

b

_ I
. Pakhlunkhwa. ‘Section . Z(b) prov:des deﬁmtxon of

‘Aclvel se environmental cffect’ 1s follows.

: i :

: r

“Aidverse environmental éffect" means -
pollution or impairment of, or damage to the . .
environment, and mcludes,n- i* '

(i) * impairment of, or damage to, buman
health and safety or to property or -
. blodiversity; - ! .t _ Muhaimmad Arshag zmTanoli
(ii}) ~ pollutiontophysical, biological social,ec : Advocate High Court §
_ onomicenvironmentottogeological, hy . . Office No: 33 Adjacent to
drological resources ; or various” C Ddiew nr f-tattabad -
landforms; " . ' -

(iii) damage to public’ comfort aesthetlc

~ conditions, ecological balance . and
metearological conditions;

(iv)  damage to aquifers, vegetal canopy,
cultural  heritage or : archeclogical
sites; and . , )

(v) any other adverse environmenta!.
. effect as may be’ specafled in -the
rules.” - L

0 '.

- Section 2(0) dcﬁnes cfﬂuent , as }mder' '

"Effluent” means any maleria! in solid, liquid
or gaseous form or combination hereof being-

, discharged. fram industrial activity or any

. other source and includes a slurry, suspension

b

or vapour.” . :-fj ;.,J

Sechou 2(q) defines emxssxon WhICh reads.
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‘was also Iajsed to the juri‘sdiction of this Court.

i
H
B

—& -

o Lo
14 i . ST AT
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- N I -
: "Emisslon” means the Extent of pollutant’s.
discharges per unit time or the extent of pollutant
per unit volume of gas, llQu:d or ;rapour emitted.”
. H
Scctxon 2(r) defines cnvnonment as follows:
"Environment” means,~-- ;‘_
{i) . air, water and land;, ;:.
' D - all layers of the atmosphere
Co (ii))  all organic and i inorganic ‘matter and living -
. organisms; i i )
: (v)  the ecosystem or flora-and fauna, and
: ecological relationships; :
(v) - buildings, structure’s, roads, facilities,
) Instalfations and works; 5
(vi) - all social or cultural “and  economic
conditions  and actnvnt:es affecting —_

i community life; and * © !

! (vii)  {viijthe inter-relatlonshups between any of
the factors specified in sub-
clauses(ito(vi).” N

[ I

. ' Pl

Uunder Section 21 of the, Khyber Pakhtunkhwa'

Environmental - Protection - Act, 2014, . Khyber _—
Muhammad ﬂ.;'.;‘ san Tanoli

: Pakhtunldlwa Environmental Pmtccnon Tnbunal was " Advocats High. Court"?@;

’ Dffice No 33 Adjacent tc
tabhshed ;During course of arguments an objection Y Tor Abottabad

- However, we think that in view of limited Junsdlcnon

of environmental Tribunal, vues of Iaw c’mnot be

adjudged there.

11 In the instant case, violation of the

P
' ' hE L
fundamental rights with regard to right to life as
deﬁned in .Ar;icle*Q of the Constitution. is alleged,
o Pl - '
while Article-8 (1) (2) of the Constitution is relevant,

r
h -

.
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of this Court.

.
4

i

i

!

i ; A
i il

i "8, Laws Inconsistent with or in derogation of
i Fundamental Rights to be void.(1) Any law, or
: any custotn or usage having the force of law, in
i 50 far as it s fncons:’steqt ‘with the rights
1 conferred by this Chapter, shall, to the extent of
:

}

[

E

)

H

!

suciy inconsistencv, bevoid, .
¥y N

{(2) ‘The State shali not mak!e an{( faw which takes
away or abridges the rights so conferred and any
law'made in contravention of this clause shall, to

the extent of such contravention, be void,

.

1) R
(1) N X
\ (5) : ' o

: . : ! i .
. Recently the angust Supreme Court of Pakistan in the
.ot _ : HE

H
:

case of “Laliore Deve!opn’tent
i

Auathority Vs, Mst.

jmrmrq Thwane and oilu__’r.:s- ” (2615. SCMR - 1739)
i - . : ;

provided guidelinies, which' aré to be taken into

I

adjudged.- It is reproduced for reference and guidance

.

“IL There is o presumptioni in favour of
constitutionality ond o low must not be
declared unconstitutional unles.; the stotute is
ploced next to the Constitution and no way
can be found in reconciling the two;

i Where more thon one interpretation is
-possible, one of which ‘would make the low
volid and the other void,. the. Court must
prefer the interpretation’ . which fovours
validity; - S ey

i, A statute must never ';be declared
unconstitutiono! unless it.s.in_l)aliqity is beyond
. reasanoble doubt. A reasonqbl_ei. doubt must
;. be resolved in foveur of the statute being
volid; -~ R

v. If o cose can be decided ,an other or
. Narrower grounds, the Court will abstoin from
deciding the constitutionol question;

N 2 The Court will not decide o farger

;o o ’
' '; . '.-—"".."‘ v .
s : '

consideration before the constitutionality of any law is -

Riuhammag Arshad Kban. Tavoli
Advocata High Court i
Sfflea-No 33 Adjacent to
i Sor Abbottabad

i H

d

sty

Peshawar Higte €
x
&ulhorl'zw Under Set 75 %
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_ ‘i the determination of the case
!
|

S et e b .

—
ll
.,
!16 ::
' l

#
constitutional question th n, is necessary for’

VI. - The Court w:// not declare a stotute
unconstitutionol on the ground that it violates
the spirit of the Constitution unless jt also

walates the letter of the Constiwtlon
. ! .
|%/A The Court /s not com:erned with the

wisdom or prudepnce of the legislation bur only
with its constitutionali ty, g .

Viil. The Court will not strr!(e down statutes on
principles  of republican . ‘or democratic
government unless those prmc:ples ore ploced -
beyond legisiative enrroochment by the
Constttut/on . f |1

m——m e a aa

1X. Mele fides will not be attrrbuted to the’

i Legisiature. . ; .r

., "

12. ' Str ange enouoh -earlier the restriction on

3
! the grant of lmensc under thc Khyber Paldlmnkhwa

'Power Cmsher (Installatlon Opemhon and

;.

VReoscuatxon) Rules, 1998 was strmgent when it

prowdcd that No Izcem-e yhall be gram‘ed Jor

m.s-fallatron of poveer crusher vu’hzn a dxsz‘ance of on

Kilometer oia Strategic Ioccmon a .s'chool a hospu‘al

or a human dwellma (underhnes p10v1ded by us) It

- Is the matter of record tint the sxtuatxon regardmg air

polluhon ‘emission or efﬁuent on account of

' ,fnl

, mdusmahzatlon etc has advelselyi affected the whole

1

world and environmental pr oble:lns due to .climate

| :. H ix .
'chanoe is cry of the day Parnculally in Pakistan the

unplementatwn of envnonmental '_protectwn Iaws is

l."’

mere. eyew'\sh and our country. is 111temat10na11y_

frmy e s plan Tomem!
amimad Ars! a uM. 18

¥ Advocate High Court

Office Noi 33 ‘Adjacent 1q
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jtermed  as. one worst envuomnentaﬂy pol Iuted

gcountry. Keepmo in v1ew .thxs background the
, .
amendmcnt introduced and subsntutmg RuIe—3 of the

Khybex Paldltujﬂdxwa Powc.r :Crusher (Instalhhon
' - I

A :
"+ Operation  and Regxstrahon) Rule 1998  vide

-

i i

Notxﬁcatnon dated 25.01 2018 curtad.lng the dxstance

l

ﬁom one kilometer to just JOO ’metel., has made the"

A .l’xfc of the Jesmleuts hvmol nc;r such power crush
xlnacl'.unes became - lnjscxabie |?and vulnerable to

dangelous heaith i issues.. Wc have already Tepi oduced

!
)

: the observation of thc Envnonmental Plotectnon

’ Muhammad Arshed Khan Tenolf
Agency on these cr ush machmes wherem, the effect © " Advockte-High Court #
_f‘me No ’3 Adtacent to
on the - human life Ims * bcen hlgllhghted but NP L anmad ¢

the govermment in general has glven blind eye In the

‘I

‘ ..
unfm tunate[y the local admnustratmn particularly and - .- I
|

' .
|

case of A(/.eel-nr-ﬂefrmmz i cand  others Vs, f

) .
' I

}'edet ation of Paﬁrsl:m and otbels (2005 SCMIR 1)

the Ape‘{ Court held that ‘Publzc HealﬂrOuestzon of
publtc health cannot be Ieﬂ at the discretion of
persons who, for their vesiecl infe:resf can go to any

extent’. It was further held that “It is ﬂze duty of the ‘

;.
I. $ ok

State to see that the life of a person is protected as 1o - .
: i _
enable him 1o enjoy it within the’ prescribed limits of
: B ;:l;ﬁod o o Tiie Copyy
L [ _ EMAIRRIER L
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%
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;law 'Pol/uizon, envzronmental deoradai'zon and -

: kb
i‘ mpure jboc[ items  also :/2:11
i F

3

: !

H i v

:depmvanon of lifen I

j;l 3. We have noted ithztt e*ccept in this
' &

t

pz ovince nowhere such unendment was introduced jn
° I

thc Power Cruohcz Ru]es 1998 and thereby jt °

Iegahzed and gave ptotectxon to alI such illegal power .

: s’

stonc crushers. estabhshed mn delogatio'n of the earlier

f

P'tkhtunkhwa ]:nwronmental Plotectxon Act, 2014 is

on the pollution free envuonme.nt while th.rough the

11;1 pugned amendmcnt in the ruIes emission, pollution
1];18 been given protection at tbe éost of life of people
of this province. Ar ticle 199 (2) of the Constxtutlon of
Islamlc Republic of Palustan,“l 973 entrust juri§dicﬁon

to this Court for the enfofceme_nf of the fundamenta]

- rights, it is reproduced below:

i

' 199, Junsdsrtton of High Court {1) Subject
to the Constztut:on a High Court may, if it js
satisfled that no other adequate remedy Is

i men e -

provided by law,— L

e .
) S R e s esnearenas oeeeaen
(b) - i

i ]
B

(c).... ...........
l

{2} Subject to the Constltutlon, the right too
move a High Court for the enforcement of

o am——————

On the one hand, the emphams of Khyber '

n the éafégozy of:

IMU’]:!H’H"ud “\lv.?uj/\h&n i.n’;“

¥ Advocate High Court
Office Nod 23 Adjacent -
Bigtt Rap Ahtattalad

78 4 e

any of the Fundamenta] Rights conferred by
i~ Chapter 1 of Part It shall not be abridged,
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As noted above, this Court earhcr vide order dated

}
"’9 0_: 2018 (WP No. 1207-A/2016) remitted a similar

Industues and Commerce
!

‘ ) 1'

Idayber Paldnunkhwa to recon31dcr the hcense Jssued

. l

mauer to the Secretary,

to such stone crushers and

also formulated certzu'n
.1 :

’. : |1 .
issues for his consulexatmn however, it
f Pl :
received dead response. . -
P . ! |

! LI :
14. We have also fnoted that these ‘crush
I . l

have not

comphed wn ith
I

ann onmental Quality Standards as pr ovided in Rule

the National

ibid. Snmhr]y, there are serious

1]
-t

obscwauons of the ]vauomnent'ﬂ Protecuon Agency,

whlch also c0n31dcmd ita thre'lt n view of 1ts close
location to human’ dwellings. . Smnlarly, thc recbrd is
- !

rcplcte of the f’le. that the Iocais and the crush Dlants

1
owners are qt dagger—dlawn m vmw of the damagc to

Umir persons and properties due to its 1dverse effect
S T .'

Thus Icecpmg tn view all tbcse factors and pumanly
the life and d.lgmty of the cmzens i.e. locals of that

l
area

. amended throu
Certifie

in particular. Rule—
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'Notxf Ication dated 25 01 2018 is hereby struck down.

{ "

Agency I\hyber Pakhtunkhwa is dxrected to exercxse

t

!

i

M .
| l | The Dip ector General Envuonmcntal Protecuon

.f

]

]

lus powezs conferred o,n hxm under the Envxronmental

! Protectxon Act 2014 and the rules made thereunder to

unclo the wmng and xmplement the safety standards,
T

The Secretary, Industues and Commerce Khyber

S Y (-t —— - .,

vPakhtunIdxwa Peshawal is also d.u'ected to comply

Wlﬂ’l the judgment of tlus Court earher Passed and to

r—"s . - e e—

; epsure the safety of the 1esxdents of the area by

. ' '1mplementmg the Judgment of this Court and to

('

i - brotect the life and chgmty of the peoples as secured
+ [ H
B _ancl protected - under d:i'ferent laws.  This and the

?

connccted writ pctl tlon are allowed and chsposed of i in

_ | 5; ;’// fmﬁ(/
Anno d. o X N
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ffee of tfe Distict Zitucation of er fomal (Haripwr)
AWM

Ph No 613244

b

'Consequent upon the approva! by the competent authority the following

adjustmen{ is hereby made in the besl intrest of public service with unmedlate effect.

Suray Gali b

S.WNo. | Name of Teacher - ' To ‘ Remarks -
1. Rugqin  Kalsoom  SEST  GGPS| GGPS - Kot | On need Lase
Jandan enrrcollement is 206

and only one teacher
working this school

2 Nida Klyam PsT @G GPS Koha]a GGPS Khoi | Against vacant post
LPayeen Maira Y
Note: -
1. No. TA/DA & TG are allowed.
2.- Charge reports should be submilted to all concerned.
Sub Divisional Education Officer (Femalé)
Khanpur
P
Endst: No. Dated: £~7 / #7/2019

2.7¢—> Lil /

Copy to the: -

2. The DMO IMU Haripur.
3. The Teachers concerned.
4. Office record file.

1. The District Education Officer (Female) Haripur. w W ,
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a
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(il
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Sub waszona(nEduoa?lqu@fﬁcé’rﬁ:emale)
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ce ™ otie~
Gﬁ"“e i‘?;?nf ‘0‘0 ,




e S e,
— = 1
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In partiag modification, of

this notficatioy,
? dated 06-05.5¢ 19, on

of Mo.7y 57—621’1‘4‘01';115!;(m/'!‘;
li.lc_:\cc_cpl

STz i
ance of appeql by M

revise i'(’_iuslmcnl is hereby hade N respeét of lbl!on'ing Te
: RRRTENTT e

o P each iy fhe hest e

St Anjaman Shaheen PSHT,

aching S fr SIS

DSty

the

restof publie seriice,

A
: Ty g T —_—— 'MH_H‘Kﬁ-“—' —ﬁ.&—"—ﬁh‘m_—‘ —;-—_—~~-- - - .
g ! ianre & Designation, From I'n . P Ry
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i 02 Waheed P77 : GGPS Pind Gupan. | GGPg Sanyha_la Vers, & 10,00 ;
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: Copy
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The Director i
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Cnu.-:cqm;nl upon ihe reconined
16312009 sl in pursuance of Guvi: of Khylier 8
SOUBSAVL-IRAZES512012 dued 110772642 and
00173019 und Finnce Depurtimens Endst: Mo
and Sgcondury Lducutjon Kuyber P
IS/0102019, e fallawing SPST (8PS 14) are heseb
vnilowu?mc us sdwmissible nuder llhé sules on ;ggulill‘
ot the termg wud piven belpw we, :
" vicunl PosLs fated ngainst _cucﬁ.
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SUVICE OWLTE DigTRICT ¥

HARIE

dtjons of the District Promotion co
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¥h No. 0995.61017, 610263

l_'ltami_)_‘tiqr; oriter Phpge-I1 T

OISSRC/-5/mecting/?
\0-22/E/2010 dated 16/07/2012

g l’,qslmwﬁ_{ tetter Budnl HNo JI9)-3R434%. Nq_fl’S'_l‘{l’toqnoilon_(_lo

PS 15) (16120-1330-56020) plus ug .. il
i the exisling policy of the proyincial Govt, in tepehing cadres
nd ure adju's:lc_;_gl agajust vacant post of ESHT, in

Y promoted Lo the post of PSHT (B
: basis upde
f dute ol taking ovor charge

wa

nwinittce iy it mecting  held

7y - Educalioy Motificution
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR;‘
‘ ' ’ CAMP COURT ABBOTTABAD
e o “a ;e Service Appeal No.1137/2019

L Title: Mr. Naseem haider,SPST, District Haripur....... , {Appellant)
VERSUS | |
) Gové: othyAber Pakhtunkhwa through Secretary Education &‘bthers (Respondents)
Joint Para wise comments for and on behalf of respondents:

Respectfuily Sheweth:

The respondents respectfully submit as under:

Preliminary Objection:-

I. That the appellant has got no cause of action/Locus
Standi to file the instant appeal.

)

That the instant appeal is badly time barred.

3. That the appellant has concealed the material facts from
this honorable Tribunal hence liable to be dismissed.

4. That the appellant has not come to this Honorable
* Iribunal with clean hands.

5. That the present appeal is liable to be dismissed for non-
Joinder /mis-joinder of necessary parties.

6. That the appellant has filed the instant appeal on malatide
motives. '

7. That the instant appeal is against the prevailing law/rules,

8. That the appellant is estopped by his own conduct to file
the present appeal.

9. That the present appeal is not maintainable in the present
form and also in present circumstances of the issue.

10. That the appeal of the appellant is not maintainable under
the law.

1. That as the impugned order has been passed by proper
government authority, therefore under Section 56 (d) of
specific reliet’ Act such orders cannot be stayed.

12. That under Section 10 of Civil Servant Act 1973, every

civil servant shall be liable to serve anywhere within or.

ouiside the province, on any post.




B R

13. That the impugned order has already been complied with
by the appellant, hence the appeal in hand is liable to be
dismissed. wd ey

-

COMMENTS ON FACTS.

o

GROUNDS:-

b)

d)

Para-1 pertains to service history of the appellant, hence needs no
comments.

Incorrect, the appellant was transferred being senior, due 1o single
teacher issue at GPS Trimkan on need basis, as the post of PSHT
was lying vacant due to rctirement of PSHT, just to save the
precious time of the students as the new academic session has been
started, and new admissions were in progress. Furthermore that
under Section 10 of Civil Servant Act 1973; every civil servant
shall be liable 1o serve anywhere within or outside the province.
on any post.

That the impugned order has been passed by proper government

authority keeping the need of the students just to save the precious
time of their careers and to regulate the schooling system in the
whole District. It is further added that thedepartmental appeal of
the appellant could not be justified as the impugned order was
passed in the interest of public service, inter alia on the following

and some other grounds.

That the instant Para does not relate to the circumstances
of the case in hand, however the impugned transfer order
dated 20-04-2019 was passed in the larger interest of
public as the new academic session/ admission process
was suffering due to non-availability of senior in the said
school. Hence the appellant was transferred in exigency of
services in accordance with Section-10 of Civil servant Act
1973.

fncorrect & misleading on the grounds that the appellant
was transferred in the best interest of public under the
provision of the civil servant Act 1973 whereby “Every civil
servant shall be liable to serve anywhere within or outside
the province, on any post, keeping in view the need of the
students/ school he was transferred to GPS Trimkan, in the
adjacent union Council.

Para “c” of the grounds is incorrect as composed; the
brother "of appellant was transferred. on his poor
performance however his representation was considered
and the impugned transfer order of his brother was later
on withdrawn and he was adjusted at GPS Tarnawa,
khanpur on his own request, while the appellant was
transferred on need basis as explained in preceding Para
above. .-
Incorrect, the irr]phgpgq order has been passed by proper
government authority ‘keeping in view the weed of the -




students just to save the precious time of their careers and
to regulate the schooling system in the whole District.
Ce e) incorrect & deniedsthe answering respondent discharged
: legal and moral duty and performed functions as a trustee
with complete transparency as per requirement and need of
the students.

f) Incorrect, the case of the appellant is not a fit case in the
circumstances, as he was transferred on need base in the
interest of public service which is liable to be maintained.

£) Incorrect, misconceived and baseless, the detail reply is
already given in the above Paras.

h) "~ Incorrect, the appellant is not entitled to the relief seeking
through this appeal, hence is liable to be dismissed with
further submissions that the impugned order has already
been complied with in letter and spirit by the teacher/

" appellant.
PRAYER:
it is therefore humbly prayed that on acceptance of foregoing
Comments/reply, the instant service appeal may very graciously be dismissed and the order
dated 20-04-2019 may very kindly be maintained in the interest of public service, please.

: - Uz
Scmeldly (E&SE) Khyber Pakhtunkhwa Dirdctor (E &SP )
Peshawar. . . hyber Pakhtunkhwa
(Respondent No. 1) ~ Peshawar.

(Respondent No. 2y

S N

District B
Haripur
(Respondent No. 3)

VERIFICAITON!

Certified that contents of forgoing comments are correct and true according
To the best of my knowledge and belief and nothing has been suppressed from this Honorable

Tribunal.
= N (7

N\ ~
DistriPeiTcatoT S cer (M)

Haripur -
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K | ABBOTTABAD
e : Service Appeal No. 1137/2019
* «Mr. Naseem Haider SPST, GPS Trimkan, District Haripur......... ' (Appellant)
. | | VERSUS
- Secretary E&SE Departmeént, Khyber Paktunkhwa & Others............ (Respondents)
AFFIDAVIT

[ Mr. Said Badshah Assistant District Officer (Litigation) Haripur do hereby solemnly
aftfirmed and declare that the contents of accompanying Para wise comments on behalf of the respondents are
true and correct to the best of my knowledge and belief and nothing has been suppressed/concealed from this

Honorable High Court.

Deponent

m///(/

Assistant District Education Officer
(Litigation) Haripur




