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“ BEFORE THE SERVICE TRIBUNAL KHYBER
- PAKHTUNKHWA AT PESHAWAR ~ Kuyber Payhosis

| piaey o 18I L
Appeal No_ X 83 of 2024 sl Qo22:2:2Y
Hayat Muhammad (SI) No. 62/M Department of Police
District Dir Lowe , son of Saeed Wali resident' of Kandow
Bagh Dushkhel, Otala, Tehsil Timergara, District Dir Lower
' © L wedsiidisd.s . Appellant
_ VERSUS e
1) Inspector General of Police/ Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar;
2) Deputy Inspector General of Police, Malakand Region,
Saidu Sharif, Swat;

3) SP Investigation District Dir Lower at Timergara,

feeeertetereirii e rhehtets aenceeaeneanos Respondents

* SERVICE APPEAL UNDER SECTION 4, OF THE ‘KPK
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER

- DATED 22-01-2023 PASSED BY THE RESPONDENT NO.
1 WHEREBY THE APPEAL OF THE APPELLANT IS
ILLEGALLY & UNLAWFULLY REJECTED AND
MAINTAINED THE ORDER DATED 13-01-2023 WHICH
WAS COMMUNICATED TO THE APPELLANT ON DATED
29-01-2024. |

Fites ﬁ PRAYER IN APPEAL -

rax On acceptance of this appeal the respondents

-/ 7/ 1 may- be.directed to gfant- / award all back benefits
w.e.f from removal order dated 11-02-2021 till

reinstatement dated 13-01-2023 and the seniority of

the said period also be counted towards his length of

service. Any other remedy which deems fit by his hon’ble

tribunal in the interest of justice, may also be granted in

favour of appellant.
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Respectfully Sheweth,

1).

2)

3)

4)

5)

.6,)

That the appellant was appomted in District Pollce
Dir Lower as constable.

That the appellant performed his duties honestly
vigilantly ‘throughout his service in different Police
post, police stations, different wings of police
department with unblemished service record.

That the appellant ‘was charged mala-fidely in the
criminal case vide F.LR No. 38 dated 25-05-2020
under sections 324,148,149,337D, 337F (iii), 337F
(v) and F.LR No. 39 dated 25-05-2020 under section
15 AA of the Khyber. Pakhtunkhwa Arrns Act, 2013

- Police Stat10n Talash, District Dir Lower (cop1es of

FIRs are attached as annexure “A”)

That the appellant was sentence by the Additional
Sessions Judge D1r Lower vide separately orders /
judgments dated 11 02-2021 in the above cnmlnal
cases. (Copies of orders dated 11-02- 2021 are
attached as annexure “B”)

That the other hand the appellant was removed from
service by the respondent No 3 vide
dismissal/removal order dated 23-03- 2021 (Copy of
removal order dated 23-03-2021 is attached
annexure “C”) _

That “the conv1ctlon orders challenged by the
appellate before the Peshawar High Court Mingora
Bench Swat, wherehy the appeal of the appellant‘ was
partially allowed and resultantly conviction &
sentence awarded to the appellant by the learned
trial court under section 324 & 337D PPC are
maintained however his conviction under section 324

PPC was reduced from seven years RI to five years RI
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7)‘

8)

9

10)
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- whereas his conviction & sentence under section

337F(iii) & F(v) PPC are set aside while acquitted in
the case FIR No‘.'k-39 under section 15 AA vide
separately order /, judgment dated 03-05-2021.
(Copies of judgments & orders dated 03-05-2021 are
attached as annexure “D”) _ |

That thereafter the complajnant & appellant enter to

compromlse and the appellant moved an appl1cat1on

| before the trial court whereas the trlal court

acqu1tted the appellant on the basis of comprormse
vide order / Judgment dated 22-11 2022 is attached
as annexure “E”).

That after acquittal the appellant approached to tl:le
respondent No. 2 for his reinstatement, Whereas the
respondent No. 2 partially allowed the appliCation of
the appellant but very astonishingly the respondent
No. 2 Was not granted / awarded all back beneﬁts
w.e.f from removal order dated 11- 02 2021 t1ll
reinstatement dated 13-01-2023 and the semonty of
the said period also not be given to the appellant vide

order dated13-01-2023. (Copies of appl1cat10n &

order dated 13-01- 2023 are attached as annexure

- “F”)

That the appellant feeling aggrieved ) moved an
departmental appeal to the respondent No. 1, which
was rejected vide order dated 22-01-2024 and the
same communicated to the appellant on 29- 01' 2024
(Copies of appeal and order dated 22- Ol 2024 are
attached as annexure “G”) |

That extremely aggrieved from the orders, the

appellant have no other remedy except to file instant



Y appeal before. this Honorable Tribunal on the

following grounds.

GROUNDS:-

i)

ii)

iii)

1v)

That his service was removed without
assigning any reason whatsoever, and the
said act was found illegal by respondents,

as having been made without any reason

or justification and the appellant legally

entitled to back benefit (all back benefits
w.e.f from removal order dated 11-02-
2021 till reinstatement dated 13-01-2023)

That action& inaction of the respondents

- are violative of the constitution and the

relevant lgws lay down for the purpose
hence needs interference of this august
court. ‘

That the official respondents have not
treated with the appellant in accordance
with law, rule and policy in the subject
and acted in violation existing law / ﬁoliéy;
and unlawfully acted which is unjust,

unfair, hence not sustainable in the eye of

© law.

That the .appellant was perforfnihg his
duties under the control of the
fesponde;nts, but the respondents neither
given back benefit to the appeﬂant as well
as seniority of the said period, such action

of the respondents which is not only denial



Vi)

vii)

 viii)

of fundamental right of the appellant

- guaranteed under articles 4,11, 29 and 25

of the Constitution of Islamic Republic of
Pakistan. |

That the act of the respondents are
Withont lanul authority based on misuse

and exertise of power as such void ab-

initio, and 1neffect1ve upon the r1ghts of

the appellant

That if the appellant has not be given right
of salaries etc as mentioned above, he will
suffer a lot and also be discoufaéed. |
That the state is like a mother and the
state/ ‘g'o.vernme.nt functionaries  are
(‘:onstitntionally bound to safeguard the
rights of the citizen and provide all rights
safeguard by the Constitution. - -
That it is settled principle of law no one
should be panelized by act of _authontles.
That the appellant has poor ﬁnancial
background and serving the department
but the respondents did not ‘observe the

prescribed rules, regulations and denied

© the all back benefits to the appellant
 That although appellant has been

reinstated but not given to back benefits
and deprived the appellant in his legal
r1ghts in the hand of the respondents

That in service law concept of penalty was

to make an attempt to reform the

individual wrong doer (if any) but such

- penalty deprived the appellant from the

¢
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right of earning, which defeat the
reformatory concept of punishment in
administration of justice so, the orders

passed by the Respondents are not

~ sustainable on this ground too.

xiii)

Xiv)

That the appellant has not been dealt with
in accordance with law and rules
regulating service of the appellant.

That the ends of justice so requires that

_ the appellant be reinstated in service with

all back - benefits, but the' competent
authorlty very hasty manner passed the
order. _ ' | |
That durmg the 1nterven1ng perlod the
appellant never remamed in gamful
employment therefore he is- ent1tled for
the grant of all benefits also. |

That the appellant has’ not Jom any other
job durmg the period, when he remained
out of service. Hence, according to the
judgments of superior courts he is entitled
for the salaries / pay of the intervening
period along with all b-ack benefits.

That the orders of the respondents are
non-speaking, arbltrary, 1llegal l1ab1e to be
set a31de furthermore this regard the
Judgments of the courts reproduced for
ready reference. - |
(2020 YLR page 451 )t{2005 YLR 1 1 60 B)

Judicial order must be speakmg one and
must show that Judge or a Tribunal had
applied its mind to all the pointsinvolved in
the case and had decided the case after




attending the arguments pro and contra---
Judgment was to be based on
evidence/ material available on the record
and the reasons in support of the judgment-
--Order of court was to conform with the
provisions of law 1i.e. contain concise
statement of the case, the points for
determination which had been raised or
had arisen in the case, decision thereon
and the reasons for such decision.

xvii) That further grounds, with leave of this
Honorable Court, would be raised at the
time of arguments before this Honorable
Court.: S T

g It is most humbly prayéa-éhat' on aéceptancé Of this appeal
the respondents may be dire;:ted to grant / award all back
benefits 'w.e.f from removal order dated 1 1-0‘2"-20214 till
reinstatement dated 13-01-2023 and the seniority of the period
also be counted towards his length of service. Ahy o£hei~ remédy
which deems fit by his hon’ble tribunal in the interest of ‘julsficé, may
also be granted in favour of appellant. l

| 'Ap ell
rd

Hayat Muhammad
- Through Colunsel

RAHIM UILLAY CHITRALIL
: Advocité%ﬁﬁgourt

(As per directions of my client) No such like Appeal earlier has

CERTIFICATE:-

been filed by the appellants on the subject matter before fhis

Honorable Court.

'ADVOCATE



BEFORE THE SERVICE TRIBUNAL KHYBER
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Hayat Muhammad.........ccouveeeeiieiniiiinniiiinnn Appellant
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Inspector General of Police etc....... ... evene LReisp’ondents

APPELLANT
Hayat Muhammad (SI) No. 62/M Department of Police

District Dir Lowe , son of Saeed Wali resident of Kandow

Bagh, Dushkhel, Otala, Tehsil Timergara, District Dir

Lower.
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1) Inspector General 61:":Police/ Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar;

2) Deputy Inspector General of Police, Malakand Region,
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Through Cbunsel
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA AT PESHAWAR |

Appeal No______ of 2024
Hayat Muhammad...........iocoviiiieiiennn Appellarit
VERSUS
Inspector General of Police etc....... ........... .Respondents
AFFIDAVIT

I, Hayat Muhammad (SI) No. 62/M Department of
Police District Dir Lowe do hereby solemnly affirm and
declare on oath that the contents of the above titled

Appeal is true and correct to the best of my knowledge

and belief. §

DEPONENT

Judicial Complex
. Peshawar
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Court of Additional Sessions Judge, at Timergara Dir (L)

FORM OF ORDER SHEET

/ / o \J ) o %\
B O{{M ‘AT Zé Mo

S.C # 14/11 of 2020 The State vs Saeed Wali etc.

Segf(:;jgro Date (:)Ir0|d01 Order or other Proceedings with Signature of Judge or Magistrate and that of
Proceedings Proceedings partics or counsel where necessary
[ 2 B 3
Order# 25 11-02-2021
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OFEICYE OF 'lilllx SUPERINTENDENT OF l’Ol ICE INVEST I(‘AIION DIR LOWI' R,

‘PhiFr0945-9250008 Fax# 0945-9250045 i '
E-mail: i invdirlower@gmall.com A;nm@v 6
‘ — =
ORDER:- 5 : | l -
This order will dispose of départmenta’l enquiry agalnst'SI ayat Mdhammad

No.62/M of lnvestigatlon wmg Dir Lower.

Brief facts of the case are that he while posted as Reager SP/Investigation Dir Lower
involved In case vide FIR No.38 dated 25/05/2020 u/s 324/1 8/149/3370/337F(III)(V) PPC
PS Talash and FIR No. 39 dated 25/05/2020 u/s 15AA PPC S Talash after completion of
investigation case was challaned and the accused officer was sent to judicial lock-up
Timergara. This all amount led to serious misconduct. He was suspended vide this office OB
No0.90 dated 01/06/20?0 and issued Charge sheet and summary of Allegation No. 1854-56/E
“dated 10/06/2020 SDPO Maldan Saeed Ur Rehman Khan was appointed as enqulry officer,
to conduct proper departmental enquliry agamst him and submit his ﬁnd!ng reporl:

During the course of enquiry the enquiry officer recorded statements of all relevant
ord and statements he is found guilty. The delinquent

persons, accordmg to scrut:ny of rec
therefore enguiry officer recommended that the

officer was in Juducial lock-up Timergara;

enquiry may be finalized:till the decision of learned court. ,
The Honourable Addutnonal Sessions Judge, Dir Lower vide order dated 1170272021
14 years and 06 months imprisonment and 50000/~ fined.

{hority Issued final show cause notice vide this |
served upon him through Superintendent Jall

convicted the accused officer for
The unders;gncd belng competent au

office Memo! 689/EB dated 22/02/2021 and|

Timergara, the reply recelvcd and found unsdtisfactory. |
Therefore in cxercnse of power vested in me under Efficlency & Discipline Rule

1975(amended 2014), keeplng in view the judgment of Additiona! & District Session Judge
Dir Lower, I MUSHTAQ AHMAD Superintendent of Police, Investigatien Dir Lower awarded
pumsnment of * "REMOVAL FROM SERVICE " with effect from his conviction Le.

major
dated 11-02-2021.
Order announce.d
Superintendent of Police,
. Investigati i ' iv
o8 No. 7 - gation Dir Lower

Dated 2. ¢ 3-- /2021 '
No_@# 8- 70,  /EB, dated Timergara the_2 £ /O
Copy I;tj)rwarded to the: 2021
1. Additional Inspector General of Police,Investi

gation Khyber
2. Reglonsl Police Off‘ icer, Malakand at Saidu Sharif, Sw ty Pakhtunkin Peshavr
3. District Police Ofﬁcer Dir Lower "

Investigation Dir Lower

Y/\(Iy‘?d; ) /\(;P/K | 'uperintendennt r}fPoIice,
|
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. JUDGMENT SHEET
i - INTHE PESHAWAR HIGH] COURT,
' MINGORA BENCH (DAR-UL-QAZA), SWAT
' (Judicial Department) A'ﬂ ARG D
Cr.A 44-M/2021 -

Appellant(s):  (Hayat Muhammad) by .
Mr. Hazrat Rehman, Advocate.

Respondents:-  (State) by
~ Mr. Razauddin Khan, A.A.G.

{*.al Mul.zxmmad) by
Mr. Javed Akhtar Tajik, Advocate.

' S

NP
AL SR S e
I AT

Date of hearing: 03.05.202]

S g e T P

' JUDGCMENT

¥

ISHTIA0O IRRAHM‘:I, J.- This criminal appeal is

directed against the judgment dated 11.02.202]
rendered by the learned Additional Ses"sions_Judge,
Timergara, District Dir Lower, in case F.il.R No.38
dated 25.05.2020 fegistered underi“ sections
324/148/149/337-DA337F(iii)337F(v) PP.C  at

Police Station Talash, District Dir Lower, wh~er'eby

the appellant was convicted and sentenced u/s;

. VAN PPC o seven (07 yewrs
' - Rigorous Imprisonment; .
ATTESTED 2. 337-D PPC 1~ five (05) years
]}} - Rigorous Imprisonment, with
Exdminer . . directions to pay arsh equal to 1/3 of
mf;'o‘::'o’.",’.'" < u:BSemm: : diyat to the injured; '

3. 337F(Git) PPC to one (01) year
o Rigorous Imprisonment with
: ' directions 1o pay Rs.50,000/- as
daman to the injured; and ‘

4. 337F(v)»PPC to one (01} year
Imprisonment, with directions to pay

/ . T - R$.50,000/- a3 daman to the injured. -

All the sentences were ordered to
run concurrently.

= . same v, cn. MARTUIL L A tICTIFF ClTIAN EARAIINA
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Examiner
Peshawar High C
Mingora Darvls

Bench
) Swot,
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-
"lI"he'c;omp]ainant has also filed t»

connected  CrA  No.65-M/2021 titled ‘Lal

Muhenmad Vs, The State _and _others’ against
acquittal of the co-accused while’ Cr.R *No.23-

M/2021 titled ‘Lal Muahmmad Vs. The State and

another’ for enhancement of above sentencé of the
appellant.

Since, all” the three matters are the

outcome of one & same impugned judgment of the

learned trial Court, therefore, all the matters are

dectded together through this single judgment.

2 On 25052020 at 1930 hours, the

complainant Lal Muhammad (PW-3) in injured

s

condition at Shamshi Khan Hospital in the presence -

of his brother Békhti;r Khan (PW-4) teported the
matter before Noor Muharmad Khan A.S.1 (PW-Z) |
to the effect t};at on the eventful day at 18:00 hours,
appellant Hayat Muhamm‘a-d alongwith co-a;'ccused

Saeed Wali, Hanif Muhammad, Ashfag Muhammad

and Nisar Muhammad (respondents in Cr.A No.65-

M/2021) were abusing near the house of the

complainant. Upon asking the reason, they said that
why their water-pipe has been disconnected and
simultaneously amongst the accused; the present

appeliant Hayat Muhammad got infuriated and fired

o, AN E aan LR TIAC YA IDD A LN

. / _
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= === -atthe complainant, as a result, he sustained injury on
= &

woiit left side abdoinen. Motive was stated tc be the

timely altercation. This report of the complainant

was taken down in shape of murasila Ex.PA/1, on

the basis of which, the F.1.R. Ex.PA was chalked out

against the accused.

3. Injury sheet Ex.PWI/l ~ of the

complainant was prepared. He was examined by

doctor Muhammad Igbal (PW-12). Investigation in

the case was conducted by Shah Nawaz Khan A S
(PW-11) ~who prepared site plan Ex.PB at the

instance of eyewitnesses. Two empties were

-

recovered from the spot vide recov~e_1’3:f memo
,{; ‘ Ex,PWJ/I. A 30 bore pistol was also taken into
&

" ‘possession, which was produced by PW Sirajullah
during investigation vide memo Ex.PW7/1 and in

ATI"/ TED -
this regard a separate case vide F.L.R No.39 dated

ExXaminer /
Peshawar HEW Bench : ) .
Mingora Dar{ubQaza, Swat. 25.05.2020 u/s 15 of the Khyber Pakhtunkhwa Arms
Act, 2013 was reéistered at P.S Talash. On arrest
and completion of investigation, challan against the

accused was submitted before the learned trial

Court, where after the compiiance of provision of
T ‘ section 265-c Cr.P.C, on 08.09.2020 they were
formally indicated, to which, they pleaded not guilty

and claimed trial. In order to substantiate its.

IR By o TR ] E o T
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allegation against the appellant, the prosecution

cxamined as many as 12 PWs. Thereafter,
stateménts of the accused were recorded u/s 342
Cr.P.C, wherein they neither wished to be examined

on oath nor desired to produce evidence in defence.

4. On conclusion of trial, the appellant was
convicted and sentenced by the leamed trial Court in
the manner mentioned above while co-accused were

acquitted  through judgment dated 11.02.2021

2

henee, this appeal alongwith the above connected
Al > .

—
, crininal appeal anc revision.
Ce.
L 5. Arguments heard and record of the case
S . . 7.
L perused with the valuable assistance of learned
2 ] . |
St counsel for the parties and learned AA.G
T~
S representing the State.
& /. | |
—_ ATTESTED , . .
; ) , 6.. Allegation against the appellant is that
: Exdminer . - :
p : Peshawar High Coupf Bench
- Mingora °"\:'§‘d‘{s“’°“. + he has  caused firearm injury to  the
Lo

‘njured/complainan; (PW-Z) through ﬁring.: The_
prosecution case mainly rests upon the testimonies
i ‘ of injured/cdmplainant - Lal Muhammad,
eyewitnesses namely Bakhtiar Ahmad and Siraj

Ullah who were examined during trial before t) -

learned trial Court as -PW-3, PW-4 & PW-7,

respectively. From critical analysis of the




® | B

“She - '. 7T testimonies of  these prosecution \);/itncsscs
particu’!arly lhei‘r cross-exaniination, it appears that
their testiimonics are trustworthy  and  confidence _
inspiring as they have remained cons_istcnt on all the
material points and there wouid hardly be any
material contradiction in their statements to discredit
their testimonies_, despite they were subjected by the

defence to a lengthy cross examination. In their

statements, they have confiiimed each and every
aspect of the incident. The defence could not extract
a single word from their mouths, which can suggest

that the occurrence has not taken place in the alleged

incde and manner, ‘hus, their presence on thé spat at

/ 1
o o the relevant time was natural. Sustaining “serious .
27 firearm injury in the incident by injured/complainant
.
e -Lal Muhammad (PW-3). itself establishes .his
< - -
ATQE/STED presence on the spot. Keepira in view the disiance
Peshaw . 2miner, ’ )
Mingora Dadh € a,’:.if;’;f' between the spot and hospital, it is to be considered

as a promptly lodged report. It is a ~'dayl@ght
occurrence and besides the motive, bofh th¢ parties
are resilde’nts of same vicinity knowing each other. A
specific role of firing at the injured/complainant has
_been assigned to the appellant and there is nothing in
"’»1 the evidence of the prosecution witnesses which can
cither suggest misidentification or substitution of th~
'. B8 ' real culprit. The site plan Ex.PB also cstabl.ishcs

4R At s8: HON’BLE MR. JUSTICE ISHTIAQ IBRAHIM

* W.‘-‘,‘U,':'_.—.-J\ REMIMEAS P MR vt S sie e v Toe)
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presence of the appellant as well as of the
eyewitnesses and injured/complainant on the spot &l
the relevant. time. Though learned counsel lor the

appeliant has pointed out certain shortcomings and

=

negligible inconsistencies in statements of the

s

eyewitnesses, which in the firm view of this Court

2R

e T TAERL

are not sufficient to discard the prosecution version.

Even if testimonies of the other eyewitnesses are

disbelieved then too in peculiar circumstances of the

case, sole testimony of the injured/complainant by

S
= \
(Q itself is sufficient to bring home charge against the
- appellant. ‘ .
c .
7 | 7. - In addition to ‘the above, the

-

N
\

circumstantial eviuence is also in line with the

L7
\.{C—\*

(Brees : '
P ocular account of the occurrence as through recovery
< : ‘ ’ S
< ATTESTED ' : N . '
: p e JV’ST memo Ex.PWS5/1, during spot inspéction, two
ner
/9{ Peshawar }I‘-{aig Court Bench’ : ‘ ,
Mingora Dar-ul-Qaza, Swat. empties of 30 bore were recovered from the spot.
8 o | ' '
' /?: The F.S.L report Ex.PX confiiming the holes in the
4 . . e . - .
3 % ALY S ~ < - RIWY - ‘ g - 3
2o, garments of the injured/complainant due to firing

e

.further strengthens the prosecution version. This fact
has also been disclosed by the doctor (PW-12) in his -
report'. Regarding *he mot.ve too, all the PWs are
unanimous and they all have reasonably established

their presence on the spot at the relevant time.

FIERRCKE R

However, 1 am not impressed by the evidence

¥
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- - ~-regarding the recovery of crime pistol allegedly

snatched by Sirajullah (PW-7) from the appellant

and given to the police because the same does not .
find any mention cither iAn the F.ILR or in thelv
state'mcn; of other eyewitness (PW-4) named in the'
FIR. Moreso, the recovery or non-recovery of

crime weapon in a case would hardly make any

difference when otherwise the prosecution has been

able to bring home charge against the accused-

through consistent ocular account. The recovery of
this crime weapon has alréady been disbelieved

today vide my separate judgment in the connected

Cr.A No.45-M/2021.

“

8. Coming to the medical evidence. The

e

same was brought through Muhammad Igbal (PW-

12). His report in this regard is- ExPWI2/1.

According to this witness, there was an inversion

wound on his left groin region with corresponding

h_oles. I X1 ¢cm on shalwar and gamiz with blood
stains. According_nto him,"h‘sir-lése 25.5.2020 to
02.06.2020, the injured was admitted at DHQ
Timergara and his exploratory laparotomy was
done. The medical documenté coupled wfth

statement of the doctor (PW-12) show that the‘injury

was extended to the body cavity and thus the

2B
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Peshawar Hig rt Bench
Mingora Dar- *Qaza, Swal.

\@;t'

A

abdominal i mjury of the Viclim was rightly deci:red
as ]wrah Thm PW was aisolsuh‘jcctcd hy the
defence to a lengthy cross examination, however,
during his statement, he has confirmed al] the events
brclaling to medical examiration of' the injured
conducted by him. His statement is completely n
line with statements of complainant/victim (PW-3)
and other eyewitnesses (PW-4 and PW- 7) as well as
other circumstantia evidence of the occurrence.
However, according to radiologist opinion dated-
08.6.2020, fracture acetabulum with foreign body of
. metallic dcnsity (bu‘flct) seen at right iliac bone

above hip joint, therefore, no fracture seen X-Ray ..

Lumber spine, Similarly, there is no opinion “of

. |

doctor  regarding laceration. Thus, i the . t&

' :

. i

circumstances, in absence of the required evidence, ' E
the conviction & sentenced of the appellant under

sections 337-F(iii) & 337F(v) PP.C are not

sustainable.

9. - Regarding the quantum of sentence, it

may be noted that at the relevant time an altercation
has taken place between the parties and there is
nothing in the evidence which could show previcus

enmity of the parties, except the instant altercation,

vwhich has admittediy taken place on the issue of

~ M
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water pi‘pc. Thf:l‘e is nothing in the evidence that
what types of hot words were uttered by the
appel]ani/accused prior to the occurrence. It
. , ~
appears from the record that the oceurrence has
taken place without any premeditation and the
- present incident was ensued by anl altercation.
Besides, the injured has sus.ta'ined a single firearm
injury, which excludes the repetition of fire.
Therefore, in such cix‘cunn‘stancés, the conviction

and sentence awarded to the appellant by the

; : learned  trial Court would be a bit  harsh,
Resultantly, the prayer for enhancemeént of
punishment of the appellant set-up. by complainant

(PW-3) in the connected CrR 23-M/2021 is

. pr_f ) declined.

‘\‘
10. So far as the acquittal of co-accused
{
who are respondents in the connected Cr.A vs--
. f / . ' . .

! " ATTESTE M/2021 is concerned, suffice it 1o say that exeept :
q Examipfer . S . , SR
_ Peshawar High Court Bench their alleged presence on the spot at the relevant z,
’ . Mingora Dar-ul-Qaza, Swai. : . . E
' . . . ' z
time, no other overt act either assigned or proved ;
' . :
et
against them on the record. Moreso, the eyewitness ‘f
c :
o - ;
(PW-7) admits that the other accused have not even : ;
e , . :
© made aerial firing. Thus, i the circumstances, . |

even their alleged presence on the spot at the

relevant time is doubtful and as such they were o i

TTTMN s v e iemiac et immataiea

. o T
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Certified 1‘0

S
rightly acquitted by the learned trial Court through
the inipugned judgment.

1. - Tor -what has been discussed above,
the appeal in hand is partially allowed. Resultantly,

the conviction & sentences awarded to the

appellant by the learned trial Court under sections

| 324 & 337-D PPC are mainta‘ined, however, his

conviction u/s 324 PPC is reauced from seven (07)

~

years RI to five (05) years RJ whereas his

< .

conviction & sentences under sections 337F(ii1) &

'337F(v) PPC owing to the above rcaéons'arc set

5

aside. Both the sentences of the appellant u/s 324 &

337-D PPC shall run concurrently”,"With_b'ene_ﬁt of

section 382-BCrP.C. - ,
l?-_.' Consequehtly; _'the connected Cr.4

No.65-M/2021 & Cr.R_23-M/202] being meritless

are accordingly dismissed. =

Announced.

D1 03.05.202)
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Criminal Appeal No. US- nm1 0f 2021,

Hayat Muhammad son of Saeed Wali resident of Kandao Bagh

casse

Dushkhel Otala, Tehsil Timergara, District Dir Lower ..... (Appellant)  °
VERSUS

(1)State through Additioh'al Advocate Geher__al K.P.K, Peshawar Hig.h
Court Mingora Bench, (2)Tawheed Khan SHO, Police Station Talash,

District Dir Lower ... (Respondents)

- Case FIR No. 39. | Ve Pated: 25-05-2(_)19.
UiSec: 15 AA. ATTESTED PS: Talash.

. Exarhiner
Peshawar High Court Bench
Mingora Dar-ul-Qaza, Swat.

Criminal Appeal under section 410 of the Criminal Procedure

| | Code 1898, read with enabling provisions of the Arms Act.

~against order/judgement of Adcitional Session Judge Timergara
Dir Lower, dated 11-02-2021, whereby they convicted the
appellant under section 15 Arms Act -for six month

imprisonment, S FILEDAOCDAY
| AAFEB 20N

. INCHARGE
Prayer: SU‘é-REGISTRY BIR{

5

On acceptance of instant appeal, the impugned order/judgement
of trial court dated 11-02-2021, regarding conviction of appellant,
may kindly be set aside in toto, and the appellant may be

acquitted in the case. Any other relief justifiable}in favour of



J— -
| S—

I . ©
. Respectfully Sheweth: }j///

W

Brief facts leading to this criminal appeal are as under

- That respondent No.2 lodged the captioned FIR against the

appellant.

. That after arrest of the appellant, he faced trial and after

completion of trial, the learned Additional Session Judge
Timergara Dir Lower, convicted the appellant as aforesaid, vide
impugned order/judgment dated 11-02-2021. (Copy of the
impugned order/Judgement dated 11-02-2021 is annexure Ay

That appellant being éggrieved from the said order/judgement of
“the trial court regarding his conviction, hence instant appeal is
hereby filed before this Honourable court on the foliowing

grounds:

Grounds:

I That the impugned ‘order/judgement of !e'arned-trial court
regarding conviction of appellant is against law. Justlce and
facts on record. '

ii. . That in fact no recovery of any pistol, have been effectad
| from the personal possession of the appellant, and the
alleged recovery is false, fabricated and implanted one.

That the alleged recovery of pistol is not proved according

war Hi rt Bench
Mingora Dartii-aasa, Swat. t0 the law. as no marginal witness of the recovery memo

e
ATTESTE
Ex!@sizz/ il

INCHARGE

regardmg pistol have been produced.
Jv.  That the statements of prosecution witnesses are highly

-contradictory on material points, and full of doubts.

=)

Ev. That the prosecution have miserably failed to prove its
§ case against'the appellant. |

gvi That the impugned judgement lacks reasoning, and the
=2

w

evidence on file have‘not been discussed properly, wnich
do not qualify the requirements of Section 367 CrPC.

vii.  That the ocular account is not believable for the reason

that it is highly improbable moreover beyond human



£

h

L) -
S vill.  That the whole investigaiion of the vase have been proved -
to be dlshonest WhICh created further dents in the case of

prosecutlon

ix. That the very charge framed by trial court is not in
accordance with the law and facts on record.

X. That the points raised in the imp::gned judgement against'

’ appellant are_neither the' outcome of record on file, nor the
appellant have been confronted with the same under
section 342 CrPC.

xi. That any other legal point not spécifically raised, may
Kindly be allowed to be argued with kind permission of this

honourable court.

It is therefore submitted that the

- above appeal may Kindly be- accepted |
wnth the captioned prayer.

Appellant: Hayat Muhammad.
Through Counsel:

’ ’

: ATTnE  Hazrat Rehman Advocate.
peshawfn. hj A @ sench Law House, Balambat Colony,
Mingora Dai-Qaza, Swat. Timergara Dir (L), K.P.K

. Cell: 03005749355.
03135749355,

Books/law referred. _
1) Criminal Procedure Code, 1898.

M

e

i

13 FEB 202 )

INCHARGE
SUB-REGISTRY DIR (L)
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”

. Criminal Appeal No. U5- " of 2021,

Hayat Muhammad ....................... S (Appellant) .
VERSUS
State and another....................... e (Responden-ts)
CERTIFICATE

Itis hereby certified that as per my client information, no other
criminal appeal of the nature hasbeen instituted pyior to this
appeal, nor is penaing before any otner compe{;éntv» cour{:
Moreover notice of the appeal along with memo of the appeal

have been sent to the respondents, through registered post.

er
Peshawar H‘R/Czoui Bench

Mingara Dar-ul-Qaza, Swat.

A=

Hazrat Rehman Advocate.

Law House, Balambat Coleny,

Timergara Dir (L),‘ K.P.K

Cell: 03005749355,
03135749355.

13 FEB 2021

INCHARGE
SUB-REGISTRY DIR (L)
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Exampder
Peshawar Hi Court Banch

Mingora Dar-ul-Qaza, Swat.

JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,

‘MINGORA BENCE. (DAR-UL-QAZA), SWAT

(Jz'xc]icial Department)

Cr.A No. 45-M/202]

Appéllant: (Hayat Muhammad) by
Mr. Hazrat Rehman, Advocate. -

Respondents: (Stale and another) by !
Mr. Razauddin Khan, A.A.G.

Date of hearing:  03.05.2021

JUDGMENT

ISHTIAO IBRAHIM, J.- This appeal has

been preferred by the appellant against
judglﬁent dated 11.02.2021 passed by the

leame;d trial Court in case F.IR No0.39 dated

25.05.2020 registered under section 15 of the

Khyber Pakhtunkhwa Arms Act, 2013 at
Police Station Talash, District Dir Lower,
whereby he was convicted and si:ntence,d to

six (06) months simple imprisonment.

2. According to the contents of the

FIR Ex.PA, on 25.05.2020, at 21:1 5 hours, the

complainant (PW-5) raided the house of the

~ appellant for his arrest in case bearing F.LR

No.38 dated 25.05.2020 registered at Police
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’ AT}'FT .
Examiher

Peshawar Wrgh Court Bench

Mingora Dar-ul-Qaza, Swat.

Station Talash, District Dir Lower, he was not
found in the house, however, the eyewitness

of the aforementioned casc produced a 30

pistol alongwith rounds ‘and bandolier by

stating that thé same is weapon of offence in
the main case, which was‘sr‘;atqhed by him
from the appellant after the occurrence. The
same was taken into possession thrdugﬁ

recovery memo ExPW4/1 ‘and this case was

registered against him.

—_—

3. . After completion of investigation,

complete challan was submitted 'in_,Caurt.. The

trial Court framed formal charge against the
accused lo which he pleaded not guilty and
claimed a fair trial, hence, the prbsecution was

directed to produce evidence in support of its

case. In order to prove the allegation against -
the accused, the prosecution produced and
examined 06 witnesses, whereafter sta,tement'

of the accused was rccorded under section -

342, Cr.P.C wherein he denied the allcgatibns

levelled  against  him, however, neither

mh e een WA GLITIAD IRRAHIM
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LN
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recorded h’ié stétement on oath nor prdduced
“any evid‘e‘nce in his -defence. On conclus.ion of
the trial, vide judgment dated 11.02.2621, the
appellant ‘'was convicted and sentericed as

stated above, hence, this appeal.

4. Arguments heard and record gone
through.
S. It 1s the case of the prosecuiion

that the crime pistol was allegedly snatched
by Sirajullah (PW-4) from the appellant ofter
the firing at the injﬁred of the aforesaid case.
Though, ISW-4 1s also eyewitn‘ess inf._.t,h'e‘ ﬁqain
‘case, however, tllei'e‘is_ no mention of thg
‘alleged snatching of the: crime pistol in thg
initial report of said case. To pr6ve the alleged
récovery against the appellant, no independent
and reliable evidence has been produced by.
the prosecution. ]f the recoyery was taken
place in fhef'alleged mode and manner, PW-4
should have :givcn the same (o the police

without any delay and delay occurfed in

delivery of the pistol to -the police creates

-

Onbn AL <Ry HON'U F MR MGTICE 1SUTIAN [RIRAMIM
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doubts in prudent mind. Regarding important

events of snatching of this pistol, PW-4 is
ignorant and he states that:
éio?(}tﬁd_Jh&’:gaj)d;'{uu»w

A LT(‘JJI{,(T;/)Ic?;:ufoZ:A_{
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In the circumstances, El-(‘pllld not
be surély said that tﬁe occurrence had takgn
place in the mode anld manner as alleged by
lthen prosecution. Hence the learned trial Coust
while recording conviction of the appellant

has not appreciated the prosecution evidence

in its true perspective, therefore, impugned

conviction is not sustainable. So, this appea! is
allowed, the impugned judgment of the

learned trial Court 1S set aside and the *

e
He be released fOI'thWitn from Jau if not

required in any other case.

Announced
03.05.202]1
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FORM “A” - '
'FORM OF ORDER SHEET

)

_ Court of Additional Sessions Judge, Timergara Dir (L)

Cr.Misc No.

Of 2021 Hayat Muhammad VS State

“Serial No of
Order or
Proceedings

Date of Order
or
Proceedings

Order or other Proceedmgs w1th S]gnature of Judge or Magistrate and that of
parties or’ counsel where necessary

1

2

3 Annuey E

Order#05

22.11.2022

V.
Continiyed

A7 fwu'ﬁ”’("”

./tuK/JfJ“‘L--/uJC,n/%wu c-_..,tpu’()/du

Allies
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| FORM “A” -
FORM OF ORDER SHEET

Court of Additi_onal Sessions Judge, Timergara Dir (L)

Cr. Miscl No -

of 2021 't-i'ayat Muhammad VS State

Serial No of
Order or
Proceedings

Date of Order
or
Proceedings

Order or other Proceedmgs with Slgnature ofJ udge or Magistrate and that of
par’ues or counsel where necessary

1

2

Order#05

22.11.2022

b
¥l ey
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Continued

;/ gﬁ Ex PA.»L u"m,t r,.‘» J» S 4 S 55
,').:u/a_ulc.mf..tu"w,lq_éx..w‘w‘i/u’tf ndbe_n
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338-E Walver or compoundmg of offences (1) Subject to the
prov151ons of this Chapter and Sectlon 345 of the Code of. Criminal

Procedure : 1898 (V of 1898) all offences under this Chapter may be

walved or compounded and the: provmons of Sections 309 and 310

shall, mutatls mutandts app]y to the walver or compounding of such
offences: Provrded that where an offence has been waived or
compounded the Court may, 1n 1ts discretion having regard to the
facts and’ cucumstances of the case acqult or award ta'zir to the
offender accordmg to the nature of the offence. (2) All questions
relatmg to walver or compoundmg of an offence or awarding of
pumshment under Sectton 310 whether before or after the passing
of any. sentence shall be. determmed by trial Court: Provided that
where the sentence of qlsas or any other sentence is waived or

compounded durtng the pendency of an appeal such questions may

. be determlned by the’ trlal Court
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Court of Additional_ Sessions Judge, Timergara Dir L

.o FORM “A” l{ﬁ
FORM OF ORDER SHEET

- Cr. Misc No _ Of 2021 Havat Muhammad VS State

Serial No of | Date of Order

Order or

or

Proceedings | Proceedings

Order or other Proceedmgs thh Slgnature of Judge or Magistrate and that of
' partles or counsel where necessary

1

2

3 :

Order#05

22.11.2022
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OFFICE OF THE

REGIONAL POLICE OFFICER, M ALAKAND
: AT SAIDU SHARIF SWAT.
Ph: 0946-9240388 & Fax No. 0946-9240390
Mu@___,___mlrmwww

ORDER '
This order will dispose of appeal of Ex-Sl Hayat Muhammad No.62/M of
Investigation Wing, Dir Lower in connection with major punishment awarded by the Superintendent of Police,
Investigation, Dir Lower vide OB N0.74,.d§iiéd 22'.-'0;:{:2021 i e. Removal from service. '
Rrief facts of the case are that St Hayat Mubammad No.62/M of Investigation wing,
Dir Lower while posted as Reader $P/Investigation was charged in case vide FIR No.38, daied 25-05-2020
/s 324,148,149,337-’D,337-F/([!i)(’\*’) pPC PS Talash and FIR No.39, dated 25-05-2020 U/S 15-AA PPC PS
Talash after completion of investigation, the acclised officer was produced before the court and the court
remanded him to judicial fockup Timergara. He was suspended vide OB No.90, dated 01-06-2020 and SDPO
Maidan was appointed as Enquiry Officer to conduct proper departmental enquiry against him and submit his
findings report. During the course of enquiry’the Enquiry Officer recorded statements of all ‘concerned and
found him guiity. The Enquiry Officer racom:u'c'mdcd that the enquiry may be kept pending till the decision of
tearned trial court as the casés are under trial. The Honorable Additional Session Judge, Dir Lower vide order
dated 11-02-2021 convicted the accused officer for 14 years and 06 months imprisonment with fine of
Rs.50000/-. The Superintendent of Police, Investigation being c'ompetcnt authority issued Final Show Cause
Notice and served upon the delinguent concem_edthroug,h Superintendent Jail Timergara, however, his reply
10 the Final Show Cause Notice was found unsatisfactory. Therefore, the Superintendent of Police,
lavestigation, Dir Lower in exercise of powei's vesied under (E&D) Rules 1975 with amended 2014, keeping
in view the judgment of Additional Session Judge, Dir Lower and enquiry papers awarded him major
' . punishment of removal from service vide OB No.74, data—;d 22-03-2021. He ap_pfoached Peshawar High Court,
Mingora Bench, Dar-ul-Qaza, Swal and the H'onoi:abl'c‘ High Court vide (i@téiliudénncmt-dated 03.-0-5-2.02 1, the
conviction & sentence awarded to the appeHEmt b)v- the learned trial court U/S 324 ,337-D PPC were maintained
and conviction U/8-324 PPC was reduced fro{n seven (07) years fo five (05) years, whﬁe- ac.quittecl the
Inetitioner vide judgment Jdated 03-05-2021 in section 337-F (H1) (V) & in case vide FIR No. 39 U/S 15-AA.
On 22-11-2022, the jearned trial court of Additional Session Judge, Timergara acquitted the accused officer
on the basis of compromise. ‘ A
His appeal is perused -and taking a lenient view, his appeal is accepted and the
punishment awarded by the Superintendent of Police, Mvestigation Wing,. Dir Lower i.e. Removal from

Service is hereby converied into “Censure”. He is re-instated inio service with immediate effect
A
. "”J ‘
- } o
Regioualk'?li‘ge Officer,
Malakand Région Syat

25 &
No. 52;"2 ?) /E, . ’ - . . &/ .
Dated__1% /8] /2023, '

Copy for inforniation and necessary action to the:-

b ZW 1) District Police Officer, Dir Lower.

2) Superintendent of Police, Tnvestigation Wing, Dir Lowe:'r with reference to his
~ - office Memo: No.3869/EC, dated 13-12-2022. Service Roll & Service Book

Offic alongwith complete enquiry file of above-named S, received with the memo:
For: Ra éi‘onal !:i?‘e' Officer under reference, aré returned herewith for record in your office.

o N ! R L L T L L L bbb S
“Malakand. at Saidu Sharif Swakr A O 5 T
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" . OFFICE OF THE, 5‘2\#
SUPERINTENDENT OF POLICE,
INVESTIGATION, BAJAUR

No. /&5 JEB. dated Khar the ¢ /01/2023

To, The Regional Police Officer, | B (,

- Malakand at Saidu Sharif, Swat. ]

Subject: APPLICATION | /

<

Enclosed find herewith a se1f-explanatory application submitted by

'SI Hayat Muhammad No. 62/M qf tl'ns wmg, while presently servmg his duty as‘

Ol PS Nawagal 'ry‘: :,..1.5;‘;:, , |

; It is submitted tlJ;at ithe ) above mentioned SI submitied an
application content of Which are self-iexplanagory.'

It is, therefore, requestied that- the application along with other

related documents i.e, i. Order of 'Supermtendent of Police inv: Dir Lower,

removal from .hi:s' service, ii. Order of Reg10nal Police Ofﬁcer, Malakand

regarding ;'e-instaéted in his sel_rvmciz, are hc;rewlth sent to your good office for

EES|

Al

b,
further necessary action, please;

|
|
|
i

4 SUPERINTENDENT OF POLICE,
. INVESTIGATION, BAJAUR

/fj“’*f?f'
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OFFICE OF THE  _—"

'%, INSPECTOR GENERAL OF POLICE

KHYBER PAKHTUNKHWA.
PESHHAWAR. '

ORDE R

1 : )
; C ‘This cnd(,r 15 hercby passed to dispose ‘of Revision Petition under Rule 11-A of Khyber

l’gkhtunkhw‘i l’()llcc Rule-1 975 (amended 2014) submiticd by SI Hayat Muhammad Na. 62/M (hercinafter

[

l-“icncd o 4s pumoncr) ['he petitioner was removed from servize by SP Investigation, Dir Lower vide OB
. N o, 74, dated 22. 03 2021 on the grounds that he whilc posted as reader SP/Investigation was chm ged in casc
oo vndc FIR No. 38, cldu,d 25.05.2020 u/s 324/ 148/149/3‘%7 >/337-F (iI{) (V) PPC PS ‘falash and I'IR No. 39.
ddtc.d 25.05.2020 w/s 15-AA PPC PS Talash. Aftcr completion of investigation, the accused officer was
oy oducud beforc, thc court and the court remanded him to judicial Iockup Timergara. The Addl: Scssion
lur.is,c, Dir Lower convicted the accu:cd oﬁlcu for 14 years & 06 months imprisonment & fined Rs.
. 0;,000/-. '

é The petitioner approached Peshawar‘lligh Courl, Mirgora Bench, ‘The court vide judgment -
’cd 03.05.2021 maintained the conviction & sentence awarded to the appellant by the trial court u/s
4/337 D & conviction w/s 324 PPC was reduced from 07 ycars to 05 ycars, while a.cqmucd the petitioncr
vuic Ju.{gmc.nt datcd: 03. 05 2021 in section 337-1° (L) (V) & in ¢ase vide IFIR No. 39 u/s 15-AA,

”‘7‘ l 1.2022 the tnal court acquxucd the accused oflicer on the basis »{ compromisc. | -
service into Censure vide order lindst: No. 582-8 s/l',, dated 13.01.2(:23.

Z ITis punishment has alrcady been boiled down bv cencerned RPO. Therefere, the bomd

H '
ducided that his appeal is being rejected.
" ‘ : Sd/-

= AWAIL KIAN, PSP

. Additional Inspector General of Police,
| 11Qrs: Khyber Pakhtunkhwa, Peshawar.

\I% o/ {10 = 1S /23, dated Peshawar, the _AZ — = __ /2023,

- Copy of the above is forwarded to the:
: l. chional Police Officer, Malakand.
2. SP Investigation Dir Lower. '
i 3. AlG/Legal, Khyber Pakhtunkhwa, Peshawar.
4. PA to Addl: IGP/HQrs: Khyber Pakhtunkhwa, Pcshawar
5. PA to DIG/HQrs: Khyber l’akmunldw.v‘a, Pcsvhawar.

| 6. Office Supdt 15111, CPO, Peshawar. |V
. :
A L - -
// w)\/\_ WAWW% o k_ T .
v (MLHAMM' AZATAR) PSP

v - AIG/Establishment,
¥or Inspector General of Police,
Kiyber Pakhtunkhwa, Peshawar.

. e -— -
egionat Police £yifices; /3@,4 cag s
AT \'}mﬁl F’ﬁz?mﬁ’ ‘ ; .
saiuy Shart Bwat

+2 Citic sdpdt:
‘ For: Reginnal Polinz Officer

l (fé \(/ Matakand. z; Saigu Sharif Swaly
L e 59 ot | 204

The Appellaie Authority i.c. RPO Malakand convueried his pumshmcnt of dismissal [rom . '



) S
~ WAKALATNAMA —
(POWER OF ATTORNEY)

BEFORE THE SERVICE TRIBUNAL'KHYBER PAKHTUNKHWA AT PESHAWAR

Appeal No of 2024

Hayat Muhammad

VERSUS
Inspector General of Police etc

KNOW ALL to whom the S S
se presents shall come that'1/We, the undersigned the hereby appoint and authorize
Rahim Ullah Advocate Supreme Court of Pakistan , to be the Advocate
for the petitioners  in the above mentioned case, to do all the following acts, deeds,
and things or any of them that is to say:

1. Toact, appear, and plead in the above mentioned case in this Court.

2. To present pleadings, cross-objections .and inter-locutory, miscellaneous
applications, and to withdraw, compromise and to deposit, or withdraw documents or
money in or from the Court as may be deemed necessary or advisable for the .
prosecution of the said cause.

3. To withdraw or compromise the cause or submit or arbitration any difference or
dispute that shall arise touching or in any manner relating to the said cause.

4, To employ/appoint/lnominété any other advocate/pleader or substitute on
his/their behalf authorizing him to exercise the same powers and authorities hereby

conferred on the Advocates, they may thing fit to do so. '
And |/We héreby agree to ratify whatever Advocates or his/their substitute shall-do in
premises. - : : B

And We hereby agree not to hold the Advocates of his/their substituted responsible for
the result of the said cause in co-nsequence of his/their absence from the Court when
the said cause is called up for hearing. ' ' -

Hayat Muhammad
. CNIC: 15302-8089992-1
’ Cell No. 0340-0968431

Office:3 FLOUR CONTINE AZA AN BAGH SWAT
Cell. 03452928648 ,034395



