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3)

Sir,

Muhammad Sohail, B#-Deputy Secretary (BPS-18),
Industries, Commerce & Technical Education
Department, Khyber Pakhtunkhwa (K.P), Peshawar
R/o House No.31, Street No.9-A, Gulbahar Colony
No.2, Peshawar City. y

e reerenas Pet1t1oner

VERSUS

Govt. of Khyber Pakhtunkhwa through: Chief
Secretary, Khyber Pakhtunkhwa -Civil Secretanat
Peshawar. D

Secretary to Govt. of Khyber Pakhtunkhwa
Commerce & Industries Department, Peshawar.

Secretary to Govt. of Khyber Pakhtunkhwa :
Environment Department, Peshawar.

k ...Respondents

'APPLICATION FOR IMPLEMENTATION  0!‘
JUDGMENT DATED 01.02.2022 OF THIS
HON’BLE TRIBUNAL PASSED IN REVIEW
PETITION NO.444/2019 - ..

Petitioner humbly submits as under:-

That petmoner filed titled Service Appeal

 No.939/2015 before this ‘hon’ble Tribunal for his
reinstatement in service and the penalty of removal
was converted into that of compulsory retirement by
this hon’ble Tribunal vide judgment dated
13.04.2016. ' |




That the petitioner then approached this hon’ble
Tribunal by filing a Review Petition, which was
accepted, the judgment of this hon’ble Tribunal was
set-aside by reviewing the same and the petitioner
was reinstated in service for denovo inquiry and the
issue of back benefitswas left to the outcome of
denovo inquiry vide judgment dated 01.02.2022.

(Copy of the judgment dated 01.02.2022 is enclosed
as Annexure “A") '

That after announcement of judgment dated
01.02.2022, the petitioner sent the attested copy of
the said judgment to the respondents, furthermore,
approached the respondents personally time and
again for its implementation, but in vain. |

That since announcement of judgment/ order dated
01.02.2022 the same has not yet been implemented,
despite several request of the petitioner, but in vain.

That omission of respondents to act upon the order of
this Hon'ble Tribunal speaks of the fact that
respondents has undermined the authority of this
Hon’ble Tribunal and have not moved even an inch
for implementation of the same. '

That this omission/ act of respondents squarely falls
within the ambit of contempt of court as respondents
have conveniently ignored the time frame provided
by this Tribunal Court. |

It is therefore, humbly requested to please
direct respondents to implement the judgment dated
01.02.2022 in its letter and spirit. '

Petitioner

R w—
Fazal Shah' Vo - -

Advocate
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of

accompanying Application are true and correct to the best of my

knowledge and belief and nothing has been concealed from this
Hon'ble court. %%‘(E '

“ o\
Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Implementation Petition No.___ /2024
IN R.P No.444/2019
IN' S.A No.939/2015

Muhammad Sohail..........cccooiiiieiiiiiininne, Petitioner
VERSUS

Govt. of Khyber Pakhtunkhwa through
Chief Secretary‘an‘d others.......ccovvviiiinnnnnnn. ,...Respondents

MENMO OF PARTIES
PETITIONER

Muhammad Sohail, Ex-Deputy Secretary (BPS-18),
Industries, Commerce & Technical Education .
Department, Khyber Pakhtunkhwa (K.P), Peshawar -
R/o House No.31, Street No.9-A, Gulbahar Colony .
No.2, Peshawar City. , , C

RESPONDENTS

1) Govt. of Khyber Pakhtunkhwa through . Chief
Secretary, Khyber Pakhtunkhwa, Civil: Secretanat
Peshawar.

2) Secretary to Govt. of Khyber Pakhtunkhwa
Commerce & Industries Department Peshawar

3) Secretary to Govt. of Khyber Pakhtunkhwa'
Environment Department, Peshawar.

Petmoner
‘through w
Fazal Shah Mohmand :

~ Advocate
* Supreme Court of Pakistan
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Semce Appeal No.

 IMuhammad Sohail, Ex-Deputy Secretary (BPS-18), Industries,
Commerce and Technical Education Departmerit, Khyber
Pakhtunkhwa (KP), Peshawar & R/o House No. 31, Street No.
9-A, Gulbahar Colony No.2, Peshawar City.

ereressteeemreressreeesennrannes rereeereereentenreenbernreeans (Appellant)
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

2. Secretary to Govt. of Khyber Pakhtunkhwa Commerce &
Industries Department, Peshawar.

3. Secretary to Govt. of Khyber Pakhtunkhwa Environment
Department, Peshawar.

..................................... sessrerenennnnnnenn.. (Respondents)

LEAVE TO FILE REVIEW APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974. THE

- JUDGEMENT _ ANNOUNCED _ VIDE DATED 13.04.2016.

WHEREBY THE SERVICES TRIBNAL CONVERNT THE

PUNISHMENT AWAREDED BY DEPARTMENTAL INQUIRY

COMMITTEE IN TO COMPLUSORY RETIREMENT FRQM

SERVICES.

Prayer in Appeal:

. ‘ Scrp,% !'“;um.hw.
1. Upon acceptance of this leave to file review appeais&the

appeliant pray as below:

1.1. The decision/order announced dated 13.04.2016. may

please be review and set-aside on humanitarian ground




G i.":".&.

. No. 31, Street No. 9-A Gulbahar Colony No. 2, Peshawar City.

Review Petition No. 444/2019
Pate of Institution . ... .25.11.2019
. Date of Decisic‘)'n 01.02.2022

Muhammad Sohail, Ex-Deputy Secretary (BPS-18), Industries, Corhrﬁerce and
Technical Education Department Khyber Pakhtunkhwa Peshawar. R/O House

- ... (Petitioner)
VERSUS -
" Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar and two others. , ...(Respondens)
Present. '

- Mr. Fazal Shah Mohmand,

Advocate : ..  For Petitioner.

,

Mr. Muhammad Adeel Butt,

Add!. Advocate General, . .. - For reépbndents._

MR AHMAD SULTAN TAREEN ‘ ,'C_HAIRMAN L
MR. ATIQ-UR-REHMAN WAZIR, - | .. MEMBER(E) . -
JUDGMENY

AHMAD SULTAN TAREEN, CHAIRMAN:-Through tfie: Review Petition

" described auove in the heading, the petitioner has prayed- for the relief as

copied below:-
| “1. ~Up6n aclceptance, of tﬁis leave 'to file revie\}g:appeal, the .
appellant pray as below:- | |
11, The decision/order afinounced dated -13.06.2016 may
please be reviewed and set aside onf",h‘.xma.lﬁt'arian

ground.

Cory )

1.2. The appellant appeal/case may pleaéé be igénﬁerred to

the Establishment Department to- ,i&nduct re-

M
T e,
ana.
-




i. The facts stated in the Review .PEtition precisely include _rtha't the )
petitioner was proceeded.against under the Khyber Pakhtunkhwa Goyer‘nment
Servants (E&D) Rules, 2011 and penalty of removal from service was inﬁposed
upon him vide order dated 19.05.2015. He ﬂled‘department\al appeal which
was rejected vide order dated 05.08.2015. Consequently, Service Appeal No.
939/2015 was preferred before this Tribunal. ,'lhe seryi'.ce appeal waa

'adjudlcated upon by the Trlbunal under due course and vlde judgment dated

13.04.2016, the penalty of removal from service was converted |nto that of

compulsory retireent

3. The grounds urged in the Review Petition include that no.]origina'l
documents were presented by the respondents ‘before the departmental
enquiry 'eonlmlttee, and before this Tribunal; that the episodes of departmental
enquiry, review petition and proceedings before this Tribunal were mlsguided
by presenting a photocopy of fabricated, concocted, false and baseleas letter |
| provided bv the Establishment Department, having no legal status under the
Qanun-e-Shahadat ~ Ordinance, 1984; that _np relevant and specific

documentary proofs were presented; that the evidence 'presented by the

respondents was based on mere verbal statements specifically-the statement of
Mr. Naeem Khan which was used to buildground,to initiate .departmental -
proeeedings; that the appellant was not treated in accordance witn the baeic

. principles of faw and his rights guaranteed under the law were violated; that no
Iegal proceedmgs were adopted to conduct depardnental enqurry and awarded
major penalty of removal from service; that the charges leveled agalnst the
appellant were never proved in the enqurry, and that the appellant never

commltted any act or omission which should be termed as misconduct,

C”e rhif; /L 0 be mmflmm Arguments advanced on behalf of the petitioner and by.learned AAG on

/‘l a= behalf of the respondents have been heard. Copies of the recdrd comprising

; - l'dixhrul }\h“ .
g Tnoual, e
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judgment dated 13.04. 2016 of this Tribunal, charge sheet/statement of

allegahons and reply, enquiry report and proceedmgs, show cause hotice and

reply, among others as annexed wrth the Revlew Petmon have been perused

5. The malntamabrhty of this revuew petatlon is the first polnt for_ _

determination. before embarkmg upon revrewabmty of the |mpugned ]udgment
Needless to say that this Tribunal has been estabhshed under the Khyber

Pakhtunkhwa Servace Tribunal Act 1974 with defined ]urlsdrctlon by the same

| statute Acr.ordung to sub sectlon (2) of Section 3 of the said Act the Tnbunal

has been vested with excluswe jurisdiction in respect of matters reiatnng to
terms and condutro_ns of service of civil servant including dlselphnary rnatters..
Section 4 of the Act ibid provides that any civil servant.aggrieved by any'ﬁnail |
order, whether originak or appellate made by depertmental authority inv respect
of any of the terms and conditions of his sehrice may prefer-an appee!‘to the

Tribunal having jurisdiction in the matter. However, Section 4 ibid does not

provide right of appeal for civil servant in disciplinary matters. The right of -

appeal in disciplinary matter has been provided specia.lly under Rble 19 of the

Khyber Pakiitunkhwa Government Servants (E&D) Rules, 2011 which is copied

below for ready reference:- "
"29. Appeal before Khyber Pakhtunkhwa Services Tn’burr‘al-.'
(1} Notvr/thstandmg anythrhg contained in any other law or rules fdr-the
B tirme- being in force, any Government servant aggneved by any final
order passed under rufe 17 may, within m/rtv days from the date of
cevmmunication of the order prefer an appeal to the Khyber.
Pdkhtunkhwa Serwce 7'nbuna/ estabﬂshed under the Khyber
Pakhtunkhwa Prownce Serwce Tribunal Act 1974(K/7yber
Pakhturkwa Act No. 1 of 1974),
(2) xxx




: 6 In view of the above legal position'- a‘vcivi! servaht hae been girren right

of appeal genera!ly in respect of any-of the terms and condrtrons of hls serwce
under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974 whlle |
specually under Rule 19 of the Khyber Pakhtunkhwa Government Servants | '
(E&D) Rules, 2011 in respect of disciplinary matters. |

7. The Khyber Pakhtunkhwa Service Tnbunal Act does not specrfcally
provide for right to f’ie a review petition before the Servnce Tribunal agamst |ts "
decision made in pursuance to the appeal preferred under Section 4 of the Act

or Rule 19 of the Government Servants (E&D) Rules, 2011 Khyber
Pakhtunkhwa Servnce Trlbunal Rules, 1974 have been framed in pursuance to
Section 11 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 for carrying
out the purpose of the said Act. However, the said rules are aiso sil'ent'abbut
review petition. In general sense, the purpose of review petition is toim.ake a
request/submission for reconsideretion of a decision already made by a
Conrt/'r' ribunal for the purpose of making changes or making of fresh decision.

In the strict legal sense, a court or Tribunal having -given a ﬁnal'decision

become functus officio and review of the decision thereaf‘ter is subject to the
jurisdiction expressly provided by law or derived impliedly. In the present case,
this Tribunai_has got no express jurisdiction 'provided under the Act or Rules _
cliscussed above to embark upon review of its own deision. Hower/er,:Federal
Service Tribunal (FST) eetablished under the federai legislation i.e. Service
Tribunals- Act, 1973 (LXX of 1973) has been vested with review Junsdlctuon
under section 4A of the said Act. The same is copred herein below:- |
"4A. Review. —(J ) A Tribunal shall have the power to review /ts ,
fna/ order on a review petitior: filed by an agg, jeved party within

thir! *v days of the arder on the fo//owm_q gmunds namely:-




KX s (2
) discove}y of new and important matter or evidence which,
a?ieq exercise of due d?@enc;@ was not within knowledge
of the petitioner or could not be produced by him at (ﬁél
time when the order was passed; |
()  on account of some mistake or error appé/ent on the fac;e
of recordj; or |
(iii)  for any other sufficient cause.”,
(2) The Tribunal shall decide the review petition within tbirty
asys. .
(3) The Tribunal maj/ conﬂfm, set aside, vary or modify the
judgment ;)r order under review. ", .
8. FST and all provincial' service tribunals inc!uding Khyber Pakhgunkhwa
Service Tribunal have been established in pursuénce to Article 212(1)(a) of the
Constitution of Is;lamic Republic of Pakistan obviously with differerit territorial
jurisdicti6n3~ Adjudicatory jurisdiction, 'which refers to the power of a tribunal
to hear an appeal, is common for all the said tribunais as prowded under
section 4 of respective Serwce Tribunal Acts. However, unlxke Provincial
Service Tribunals, FST has been vested with €xpress powers of review under
section 4A copied above in addition to its basic adjudicatory jurlsd:ctlon under
sectlon 4 of Service Tribunal Act, 1973. Article 240 of the Constitution of
Pakistan relates to appcintmenl to Service of 'Pakistan and condiiions of
service. The Service of Pakistan as defined by Article 260 of the Constitution
means any service, post or office in connection with the affalrs of the
Federataon or a Province. Needless to say that FST exercises jurisdiction in
connection with appeals of Federal Civil Servants who make part of the Service
of Pakistan and the power ¢f review has been expressly given to FS:T under

Cerfitigy o be m;S.;?%“?,F} 4A of the Service Tribunal Act, 1973 in the cases of such Civil servants

i )A'hlch the Provincial Service Tribunals lack in absence of appropriate !eglstatlon |

2 'zfum\ '1wp
i ribun
Peshaw.ar dj'~




“for the sake of brlnglng conformlty m the adjudlcatory ]unsdlctton as the

Provmcnal Civil Servants also make part of Servsce of Paklstan like the Federal

_ Civil Servants. Therefore if a civil servant in the province seeks rev:ew of the

' judgment of this Tribunal, he being part of the Service of Paklstan Ijke"FederaI |
Civil Servénts cannot be compelled to avoid seeking review:when there‘ ie. no
specific prohjpition in this respect in the Khyber Pakhtunkhwa Service Tribuﬁal |
'Act. 1974. On the other hand, having regard to geﬁeral conformity of jurisqiction
of FST and Khyber Pakhtunkhwa Service Tribunal, borrowing qf ‘r_eviev.v
jurisdiction by the latter from the former is best SUiteé_tp the purpeses of Aﬁicie
4 read with Article 25 of the Constitution of Pakisten. Hence, the review petition
at hand is held as maintainable. ‘ - o | |
9. - Coming to reviewability of the judgment passed by this Tribunal against

the petitioner, it is apt to reproduce herein below the Concluding part ef the

. impugned judgment:-

"We have carefully perused the record and have come to | the
conclusion that all codal formalities for disciplinary action against |
the appeflant have been fulfilled by the respondent department. jh'e :
has been given full opportunity of defense and hearing. Since
charge No. 2 and No. 3 stands proved against the appellant,
therefore, .he has been pun}s'h{ed The major pz)nishment awarqed '
Lo the appellant is that of removal from serh‘ce however it was
observed that the appeliant has rende/ed‘ about thirteen years of
service. Presently he was in grade-18 which shows that he ﬁfas
promoted from grade-17. Since Section-19 of the Civil Servant Act,
1973 proﬁdés for cdmpass;bnéte allowance not exceeding two-
thira of the pension or g/atwty to dismissalfremoved Government

© be s »izrée@@nt on campassxonate ground, t/;erefore, the 7‘r/buna/ is




Vo

service and that of campu/san/ retfrement bath falls in tbe domain

of major pun/ish/'nent yet the /atter is lesser harsh. We t/rerefore,

-~ ‘.
" deem it apprapnate to convert the appe//ant pun/shment af '
removal from service into that of compu/sory reﬁremen o

10. The conditions which work for review qf a judgment are as.

follow:- | | |
(i »o;/isco very of new and important ?ﬁatter or ei.//'dence wh/ch "
after exercise of due diligence, was not W/tbm knaw/edge . _‘
| of the pet/aoner or could not be pmduced by h/m at the" o
time when the order was passed |
(ii)> on accaunt of some m/stake or error appamnt on the ﬁace
of record or
(i)  for any other sufficient cause. N
11, In order to see whether any of the ahove conditions> is instrumental .to
make the review of impugned judgment poss:ble, we have to have recourse to
the charge sheet served upon the petitioner for formal :nquiry The sa:d charge
vsheet includes three heads of charge as copied below - | | |
i)  You issued the fake Enwronment ' Pro'tect-io'h‘ -As»;e_ricy
apbrovai to 780 BTS sites for Pakistan Communication . -
Limited (Mohilink). -

i} You, yourself delivered the fake Envxronmental

Protection Agency approval to 780 BTS sites for Pak;stan o

Mobile Communication Limited (Mobllmk) to the off'ce of

Chief Secretary, Khyber Pakhtunkhwa and Secretary,

Environment.




SN

iii) You had no official relation being a Deputy Secretary
Industry with the EPA Environmental Approval but got
yourself involved init.

12. ! According to inquiry report, first charge was not proved. The second

. charge as per Findings of Inquiry Committee was proved. The said charge

relates to delivery of EPA approval in office of the Chief Secretary. The said

‘committee as per its observation was concerned that a letter which was neither

addressed nor endorsed to the Chief Secretary Khyber Pakhtunkhwa had been
registered under Diary No. 10269 on 25" September, 2013 by Mr. Zafrullah,
Junior Clerk, Chief Secretary' Office. His statement that he received it with

“positive intention” was noted with a question by the Committee that what

could have been that “positive intention”? The Inquiry Committee itself

answered that this was a Iaprse on part of him (Zafrullah). The Cammitt;ee then
embarked upon discussion of statements of ofher persons having no relevancy
at all to proof of second charge but there séems no effort on part of the inquiry
committee to dig out that who actually delivered the EPA approvar to Mr.
Zafarullah, Junior Clerk, Chief Secretary Ofﬂce. When no evidence was 'b'rought
on record to prove the charge that the petitioner had delivered the EPA
approval in Chief Secretary’s office, it was not warranted for the Inquiry
Committee to give findings as to proof of said charge agairrst the
accused/petitioner. The third charge was itself inconsequential and it could
work when there was no second opinion as to proof of the second charge. As
already nqted that first charge was not proved against .the petitionar even
during the departmental proceedings while second charge was held as broved
ciuite imaginatively just to show something against 'th.e accused let it be with

fi ndlngs highly irrational and farfetched.
Certifiag i he ture COP‘

Ry ve inoe FrLy
Foghswer




13. The concludmg part of the Judgment of this Tribunal |mpugned for
: , , | revnew has already been reproduced :herein above Accordingly, it was
4 'conciuded that ali codal formalltles for disciplinary action against the appellant
(present petitioner) have been fulfilled by the respondent department He has
been given full opportumty of defense and hearlng Since charge No. 2 and No.
3 stand proved against the appellant, therefore, he has been punished. As far
as fulfillment of codal formalities for disciplinary action is concerned, it is a
matter relating to due process which the departmental authorities are b_ound to
ensure in the proceedings but it aiso makes part of due process that evidence
co!!ected during inquiry is appra;sed impartially having regard to its probatrve
value. Prior to mltaatuon of disciplinary proceedings, there were only verbal

charges already discussed above. The inquiry report if read as a whole is

mostly imaginative and unsupported by any tangible material. The ractual
details followed by pro and contra arguments were summed up in paragraph
10 of impugned judgment of this Tribunal which mcludes the fi indings that it is
established on record that NOC in question was a fake document. Charge No. 2
pertains to .the delivery of this fake document about which the: inquiry
committee reached on the conclusion that the document had been delivered by
appellant himself to Muhammad Naeem PS. of the Secretary Envrronment The
fi ndlng is based on statement of Muhammad Naeem May be there would have
been a case of an allegatron against the petitioner at the stage of facts ﬁnding
that he delivered fake NOC to afore-named Mr. Mdhammad Naeem but this
allegation did not make part of the charge eheet or statement of ailegations

served upon accused/petitioner in the course of formal discipiinary

. proceedings. The findings in the impugned judgment of this Tribunal in this
™o, Hre o

s';':ect and believing the proof of second charge are beyond the scope of
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charge sheet which is an error on 'the face of record making a good greund for

~ review of the impugned judgment, It has been observed herein above that no’

ev:dence was brought on record to prove the charge that the pet|t|oner had

delivered the EPA approvat in Chaef Secretary’s ofﬂce The alleged delivery of

fake NOC to Mr. Muhammad Naeem cannot be stretched for proof of second

charge in absence of further inquiry as to how and when the petitioner/accused
had delivered fake NOC in the office of Chief Secretary. Therefore, there isa

need of denovo mquiw in this respect to this extent

- 14, For what has gone above, thIS revrew petition is accepted.

Consequently, impugned judgment of this Tribunal being revaewable is set

aside. The impugned order of remova! of the petltloner from service is also set '

asude He is reinstated into serwce for the purpose of denovo mquury to be

comp!eted within 90 days of the receipt of this judgment officially. The back

benefits are SUb]ECt to outcome of the denovo inquiry. There is no order as to

costs. File be consrgned to the record room.

- (AHM LTAN TAREEN)

~_ Chairman

(ATIQ-UR-REHMAN WAZIR)
. Member (E)

~ ANNOUNCED
01.02.2022

Ty e tiiee copy
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Dawed: 01-052202

Ton ,
The Chief Sceretary,
Khyber Pukhtunkhwa Peshawar

Subject: IMPLEMENTATION OF SERVICES TRIBUNAL JUDGMENT

. - * 1 -
Dear Sir, , | .

L . : . . *
- With utmost respect, it is requested that the undersigned has been re- instared

[inio service by the services tribunal n its Judgment on 01-02-2022 but still it buas

not been implemented by the Establishment deparunent:-

it s theredore, requested that the undersigned may be re-instdied and hence the

‘decision of service tribunal may be iniplemenied please. T

Yours’ .
~ Most respeetfully,

Muhammad Sohail Khan
~ Ex depaty secretary industriés department

o - ATTESTCw
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The petition for implementation. of judgment passed in review petition in
Caumeal no. 93972015 received today ie. on 31.01.2024 is returned to the counsel

P

for the petitioner with the following remarks.

- Cop~y of application moved by the petitioner to competent authority for
the implementation of judgment is not attached with the pe.'tition. if the
application has already been preferred and reasonable period of 30 days
nas t‘;-a-:en expired be placed on file. If not, the same process be
completéd and then after approach to this Tribunal for the

: implementation of Judgment.
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EGISTRAR
KHYBER PAKHTUNKWA
SERVICE TRIBUNAL
_ . PESHAWAR
M. Fazal Shah Mohmand Adv. L
High Court Peshawar. '
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