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’tﬁ'«" BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL :
: PESHAWAR. :

- Service Appeal No. 1227/2019

Date of Institution .. 02.10.2019
Date of Decision ... 11.04.2022

Abdul Qadlr Ex- SI S/0 Halder Khan,
R/O Village Jammat, P.O Kandar, Tehsil & Dlstrlct Charsadda

a
sy

...(Appellant)
VERSUS L
The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.and .
three others. ‘ R
| : ~ (Respondents) D
______ . v RS
MR. NOOR MUHAMMAD KHATTAK, |
~ Advocate . : --- For appellant.
MR. RIAZ AHMED PAINDAKHEL, ~
Assistant Advocate General ' --= For resporndents.
* MR. SALAH-UD-DIN -~ MEMBER (JUDICIAL)
. MR. MIAN MUHAMMAD hanlie MEMBER (EXECUTIVE)
- JUDGEMENT: N
SALAH-UD-DIN, MEMBER:- Briefly stated the facts %
giving rise to filing of the instant service appeal are that the .
: o appellant was serving as SHO Police Station Badhber, when :
| -+ raid was conducted on his room on 09.06.2011. Huge
- ; .~ :/: quantity of arms and ammunition, Narcotics, one 05 Liter Can
"““~—-—  and one and a half bottle Alcohot 22 KG spare parts 39 "«;
( - Mobile Phones as well as 12 ||IegaIIy detained persons were 1

recovered from his room therefore departmental actlon was -
taken. agamst the appellant under Khyber Pakhtunkhwa
‘Removal from Service (Special Powers) Ordinance, 2000. ' On

conclusion of the inquiry, the appellant was dismissed fro:m _
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service vide o‘rder_da‘t_(—;d_ 29.09.2011. The service appeal of
the appellant waé, however allowed by this Tribunal vide

-judg'ment dated 17.12.2018 and the department was directed
“to conduct de-novo inquiryv'v'vitﬁin a period of 90 days. On

conclusion of the de-novo inquiry, the appellant was again
dismissed from service vide order dated 13.05.2019 passed
by Senior Superintendent of Police Coordination Peshawar.
The appellant filed departmental appeal on 20.05.2019, which
was rejected on 22.08.2019, hence the instant service

appeal.

2. Notices were issued to the respondents, who submitted
their comments, wherein they refuted the assertions made by

the appellant in his appeal.

3. Leafned counsel for the appellant' has contended that
the statements of the witnesses were recorded at the back of
the ap~pellant and no proper opportunity of cross-examination
was provided to him, which matter waé also brought into the
knoWIedge of CCPO Peshawar through submission of an
application dated 19.03.2019, however no action was taken

- on the same; that inquiry prdceedings were conducted in a-
haphazard manner, without observing the mandatory

provisions of Police Rules, 1975; that the alleged recovery of
arms and ammunition etc was effected in the absence of the
appellant and he was falsely invoived in two criminals cases
on the same alleged recovery so as to penalize him for
uItérior motives; that the appellant has an unblemished
record of 36 years service and has alreédy beeh acquitted in

the criminals cases registered against him on the basis of the

same issue; that the appellant was previously dismissed vide

order dated 29.09.2011, which was set-aside by this Tribunal,
however the competent Authority has mentioned in. its
impugned order that the order of dismissal of the appé!lant
dated 29.09.2011 was upheld, which fact has made the_
impugned order dated 13.05.2019 as void and of no legal
effect; that the alleged incriminating articles were neither

" recovered from personal possession of the appellant, nor the
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same were recoyered. from, any place,- which was in a

exclusive possession of the appellant and the whole story was

fabricated with the sole aim of causing damage to the

reputation and service career of the appellant; that ‘the
allegations leveled agaihst the appellant are false ﬂand
fabricated, which were not proved in the inquiry proceedings
but even then the appellant was wrongly and illegally
awarded major penalty of dismissal from service. Relianée
was placed oh 2003 SCMR 215, 2007 SCMR 192, 2008 SCMR
1369, 2020 PLC (C.S) 1291, 2003 PLC (C.S) 365, 2011 PLC
(C.S) 1111, 2012 PLC (C.S) 502, PLJ 2012 Tr.C (Services) 6
and PLJ 2017 Tr.C (Services) 198.

4. On the other hand, learned Assistant Advocate General

. for the respondents has contended that residential quarter of

the appellant was raided on 09.06.2011 and huge quantity of
arms and ammunition as well as Narcotics and Cell Phones
etc were recovered from the quarter, which were legally
required to be kept in Malkhana of Police Station; that the
recovered arms and ammunition etc were kept by the
appellant in his custody for ulterior motives; that during the
raid, 12 persons were found to have been illegally detained by' .
the apbellant without showing their arrest in the daily diary;
that a proper regular inquiry was conducted Ainto the matter
and the appellant was provided opportunity of
cross-examination of the witnesses examined during the
inquiry; that the ‘allegations leveled against the appellant
stood proved in light of statements of the witnesses recorded
during the inquiry; that the appellant was issued final
show-cause notice, however his reply was found

unsatisfactory as he could not put forward any plausible

-reason in his defense; that the inquiry officer has conducted

the inquiry on mérit and according to finding of the inquiry
of%icér, the appellant was found guilty of the charges leveled
against him; that criminal and departmental proceedings can
run side by'side, therefore, mere acquittal of the appellant ih
the criminal cases cannot be considered as a ground for his

exoneration in the departmental proceedings; that the
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appellant has been found to haVe committed gross
misconduct, therefore,,he‘ha\s rightly been dismissed from

service and his appeal is liable to be dismissed with cost.

5. We have heard the'ar’gument's of learned counsel for

the appellant as well as learned Assistant Advocate General

for the respondents and have perused the record.

6. A perusal of the record would show that disciplinary
action was taken against the appellant on the allegations that
a raid was conducted on his room on 09.06.2011 and huge

‘quantity of arms and ammunition as well as Narcotics and

Cell Phones etc were recovered, which were kept by the
appellant in his room without maintaining any proper record.
Beside that, 12 persons were also allegedly found to have
been kept by the appellant in illegal confinement without any
entry in the daily diary. The charge sheet as well as

statement of allegations did not show the names of the. Police

Officers who conducted raid upon the room, which was
allegedly in possession of the appellant. The raiding party was
required to have prepared an inventory regarding the
recovered articles and to have submitted a detailed report to
the high-ups upon whose order, the raid was cohducted. The
available record, however does not show th»at any such
exercise was made by the officers comprising the raiding
party. The inquiry officer has also not mentioned in his report

that any report regarding the raid was drafted by members of

‘the ra'iding party. Such laxity on part of members of the

raiding party has casted serious doubt regarding the
allegations leveled against the appellant. While going through
the récord, it can be observed that the raid was conducted by
Muhammad Faisal ASP, Hilal Haider DSP and Khalid Hamdani
ASP on the order of their hjgh-ups. The aforementioned Police
Officers were material witnesses of the alleged episode but
according to the record submitted by the respondents, none
of them has been examined as witness by the inquiry officer
during the inquiry, for reasons best known to the inquiry

officer. The aforementioned fact has created serious dent in-
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the inquiry proceedings; Furthermore, it is evident from the
record, that the appellant was not at all present at the time of

raid.

7. The appellant has categorically mentioned in his reply
to the charge sheet that as the building of Police Station
Badhber was damaged in a bomb blast, therefore, a private
house was hired on rent; that the Police Officials anngwit.h.
the appeliant used to reside in the said house and case
properties alongwith othér official record were also lying in
the said house due to shortage of rooms. In his report, the

~inquiry officer has not given any findings regarding the

aforementioned assertion so made by the appellant in his
reply to the charge sheet. The said assertion of the appellaht,
however, stood proved during the trial of criminal case
registered against him vide FIR No. 882 dated 14.10.2011
under sections 13/14-A0/9(C) CNSA/3/4 P.O. While
acquitting the appellant vide judgement dated 28.04.2017 in
case FIR No. 882/2011 of Police Station Badhber, the then
Additional Sessions Judge-XI Peshawar has observed in
para-12 of the judgement as below:- |

“ P.W-4 Sahibzada Sajjad Ahmed DSP
Circle Peshawar has stated during his
cross examination that during the days of
occurrence, he was the DSP of the area
and accused facing trial was serving as
SHO of Police Station Badhber. He has
admitted it correct that prior to
occurrence, Police Station Badhber was
damaged due to bomb blast and the Police
Station Badhber was being run in a private
rented building. He has also admitted it
correct that the recoveries in question
were made from the said rented building
of Police Station Badhber”.

8. According to the charge sheet as well as statement of
allegations, the recovered arms and ammunition etc were not
properly entered in record. The allegations that the appellant
had not handed over case properties of certain criminal cases
to Muharrar of the Police Station is not specifically mentioned

in the charge sheet, however while going'through the inquiry




o e o

H

6

recora, it appears that this one is the main charge against the
appellant. While scanning the inquiry.record, it is evident that
no such list ‘of t'H"e,cases was put to the appellant in the
inquiry proceedings, the case ‘p'i'o‘perties of which were not
handed- over by the appellant to Muharrar of Police Station.
According to Police Rules 1934, it is duty of Muharrar of Police
Station to depoéit case properties in Malkhana, which is under
direct supervision of Muharrar. Nothing is available on the
record which ‘could show that during the tenure of the
appellant as SHO of Police Station Badhber, any Muharrar had
filed any complaint that any case property was not handed
over to him by the appellant.

9.  One of the allegations against the appellant was that
during the raid, 12 pérsons were found to have been kept by
the appellant in illegal confinement. The particulars of the
alleged detainees have not been mentioned in the charge |
sheet or statement of allegations. If the raiding party had

found certain persons in illegal confinement in the Police

Station, propér course was to have produced them before the

" nearest Magistrate for recording of their statements, however

the same has not been done. According to the record, the
appellant was suspended and closed to Police Line on the
same day of the raid i.e 09.06.2011. Some of the persons,

‘who were allegedly kept in illegal confinement have been

examined during the inquiry, however it is astonishing that
they have disclosed that they were released after 07/08 days
of the raid, which was conducted on 09.06.2011. It is not
understandable és to why, they were not produced before the
nearest Magistrate for recording their statements and

releasing them promptly from illegal confinement.

10. It is an admitted fact that on the same set of
allegations, case FIR No. 882 dated 29.06.2011 under -
Sections 13/14 A.O/9(C)CNSA/3/4 P.O Police Station Badhber
as well as case FIR No. 06 dated 06.08.2014 under Sections
409/5 (2) PC. Act Police Station ACE Peshawar were also
registered against the appellant and he has been acquitted in
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both the cases: It ié by how werlvl settled that every facqu'ittal is
honourable. Moreover, in- his report;the inquiry officer has
mentioned that the appellant remained incarcerated for about
14 and a half months and faced physical and mental torture
as well as financial loss. In such Qcircumstancés, the
competent Authority was not justified in awarding pu-nishment
to the appellant. The impugned orders are patently wrong and

illegal, hence not sustainable in the eye of law.

-11. In view of the above. discussion, the appeal in hand is

allowed by setting-aside the . impugned orders and the
appellant is reinstated in service with all back benefits. Parties

‘are left to bear their own costs. File ‘be consigned ‘to the

- récord room.

ANNOUNCED © B | '
11.04.2022 7

(SALAH-UD-DIN)

A;//////’ MEMBER (JUDICIAL)

(MIAN MUHAMMAD)
MEMBER (EXECUTIVE)




o s " Service Appeal No. 1227/2019
.ORDER" Mr. :Noor "Muhammad“Khattak, Advocate for the appellant -
41.04.2022 present and submitted fresh Wakalatnama on behalf of the
appellant, which is placed on file. Mr. Muhammad Razibq,AHead
Constable anngvs)ith Mr. Riaz Ahmed Paindakhel, Assistant -
Advocate General for the respondents present. Argumeht_s heard .
and record perused. | | ‘
Vide ouf detailed judgment of today, separately placed on
file, the appeal in hand is allowed by setting-aside the impugned
orders and the appellant Vis‘ reinstated in service with all back
" - benefits. Parties are left to bear their own costs. File be
consigned to the record room. | '

ANNOUNCED
11.04.2022

(Mian Muhammad) A S ~(Salah-Ud-Din)
Member (Executive) Member (Judicial)




19.04.2021

- 11.08.2021

Due to demise of the Worthy Chairman, the Tribunal is
non-functional, - therefore,

11.08.2021 for the same as before.

case is adjourned to

eader

Nemo for ap’pel]ant.

Mr. Kabir Ullah: Khattak learned Additional Advocate General

for respondents present

§(
W

Preceding date was adjoUrne‘d on a Reader’s note, therefore,

5;0 appellant/counsel be put on notlce for 28. 09.2021 for arguments

. Dbefore D.B.
/7
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(ﬂ7 (Rozina Rehman)
- Member (3)
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104.12.2000  Counsel for the appéllant and Asstt. AG alongwith
| | Muhammad Razig, H.C for the respondents present.
‘ Due to paucity of time on a Friday, mstant matter is
adjournegd to 22.12.2020 for hearing before the D.B.

y \
b ' : _ V.o
.(Mian Muhammad)/ _ ‘Chairman .
Member(E) .
./'/’/:J
22.12.2020 Appell/azsx_i_halongwmh his counsel (Mr. Talmur Ali

-Khan; ,fmocate) and Mr Muhammad Riaz Khan
Pammmel Asstt AG alongwrch Muhammad Raziq,
" Rzader for the respondents present

& Arguments heard To come up for order on

{Mian Muhamma

Chairman
Member(E) : -
15.01.2021 .. Appellant in person and Asstt. AG for the respondents
~ present.

~concluded by learned counsel for the appellant as well as
“learned Asstt. AG on behalf of the respondents. The
preceedingls were adjourned for today for announcement
of order, however, while writing the judgment the need
for some more assistance was felt. The matter is,
therefore, adjoyrned to 19.04.2021 for re-hearing before
the D.B.

-

(Miah Muhammad) | Chairman
Member(E) '

© On the last date - of hearing 'arguments were -

la
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| 17.06.2020 Appellant in person and Asst: AG a[ongw:th M.

- 10.09.2020 Appellant is present in person Mr Kablrullah Khattak,

Muhammad Ra21q, H.C for respondents present ertten reply '
~ submitted whtch is placed on file. To come” up for arguments

10.09.2020 before D.B.

'MEMBER

Addmonal Advocate General for respondents present.
Appellant Submtted rejomder which is placed on file.

Requested for adjoummtnt

ed t024.11 4Q70 for arguments before f)\ B.

(Mlan Muharnmad)

“Muhammad Jamal)
Member (E) o Member(J)
24.11.202_0 Counsel for the appellant and Addl. AG . for dt‘i%p

resplondents present. A , : »
Lear__ne’d AAG requests for adjournment in order to lay

handson complete record already available on the appeal.

file. Adjouryd ty 04.12.2020 for hearing before the D.B. .

"~ (Mian Muhamm 13 Chairman '

Member |



02.12.2019 " Nemo for appellant. Addl. AG alongwith Aziz Shah,
‘ Reader for the respondents present. |
Representative of the respondents seeks time to

furnish reply/comments. Adjourned to 14.01.2020 on

which date the requisite reply/comments shall positively be

O submitted. \
Chairma
14.01.2020 Appellant in person and Addl. AG for the respondehts
present. |

Learned AAG seeks time to furnish reply/comments.
Adjourned to 10.02.2020 on which date the requisite

reply/comments shall positively be furnished.

Chairma

10.02.2020 Appellant in person present. Written reply not

submitted. Aziz Shah Reader representative of
W
respondents present and seeks time to furnish reply.

Granted. To come up for written reply/commenté on

25.03.2020 before S.B.

Member

25.03.2020 Due to public holidays on account of Covid- 19 the case |

is adjourned. To come up for the same on 17. 06 2020 before

R(_ eader .

S.B.




p

02.10.2019
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Counsel for the appellant present. Amended -

appeal has been submitted which is made~part of ‘the

record.

Contends that in the first round of departmental

proceedings against the appellant, he was not provided

opportunity 'of Cross examination of witnesses. On the said
sco.re the appeal was allowed by this Tribunal on
17.12.2018 with the directions to'responde'nts to hold de-
novo procéedings and provide ample opportunity of

defense to the appellant. ngéver, again in the de-novo

appellant and he was not alllowé‘d:lto cross examine the
witness despite his wri‘tte.n redﬁéét/application dated
19.03.2019 to that effect. Further contends that the order
impbsing major penalty of dismissal from service dated
29.09.2011 was set aside by this Tribunal while the same
was upheld through impugned order dated 13.05.2019.

In view of the available record and arguments
of learned counsel, instant appeal is admitted for regular

hearing subject to all just legal exceptions. The appellant

proceedings similar. treatment was meted out to the

is directed to deposit security and procesé fee withi_h 10

days. Thereafter, notices be issued to the respondents. To

come up for written reply/ comments on 02.12.2019

S

Chairman

before S.B.
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Counsel for the appellant present. . |

An app'iication for amendment of appeal has been

submltted due to the. fact that after submission of instant _

appeal the departmentai appeal was rejected by .the
’-{frespondents on 22.08. 2019. In order to bring on record the
relevant facts and documents the requisite amendment is
sought The application is allowed. The appellant shall submit
the amended appeal on next date of hearing.

- Adjourned to 02.10.2019 before S.B.
{

- Chairman

i
;




Form-A

FORMOF ORDERSHEET

Court of

/2019

Case No.

Date of order

Order or other proceedings with signature of judge

proceedings
2 3
06/08/2019 As per direction of the Worthy Chairman this case is
‘ submitted to the S. Bench for decision on office objection. To be
put up there on Q» gf‘ 2 o Z? .
AR | *REGISTRAR H‘DN
09.08.2019 . Counsel for the appellant preserit.

Learned counsel requests for adjournment in order

further prepare the brief.

Adjourned to 30.08.2019 before S.B.




AMEVDED APPEAL NO. | Q473 o019

BEFORE THE KPK'SEf{VICE TRIBUNAL PESHAWAR

Abdul Qadir V/S Police Depitt:
_ INDEX
: - | S. No. | Documents Annexure P. No.
|01, Memo ofappeal | emeeceeeee- 01-05
02. Copies of charge sheet, order dated | A,B,C&D | 06-15 |
29.09.2011, FIR and Judgment dated -
17.12.2018
03. Copies of order dated 12.02.2019, | E,F,G,&H | 16-25
: Charge Sheet & Statement of
Allegation and reply to charge sheet
04. Copy of application 1 20
05. Copies of Show Cause & reply to J&K 27-31
Show cause notice
| 06. | Copy of order dated 13.05.2019 L 32
07.. Copy of departmental appeal M 33-35
08 Copies of rejection -order, application, | N,O&P 36-39
and order sheet dated ‘
09. Copy of application Q 40
10. Copy of letter dated 20.02.2019 - R 41
11. Copies of acquittal orders S 42-70
12. Copy of FIR T 71
3. e e S
|
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Room No. FR-8, 4" Flour,
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Cell# 0333-9390916
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i BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
| .
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AMENDED APPEAL NO._/44{ 12019

Abdul Qadir, Ex-SI, S/O Haider Khan,
R/O Village Jammat, P.O Kandar Tehsil & Dlstrlct Charsadda.
(APPELLANT)

5 VERSUS

1. The Provincial Police Officer, KPK, Peshawar.
2. The Capital Police Officer, Peshawar.
3. The Senior Superintendent of Police (Coordmatlon) Peshawar.

4. The Senior Superintendent of Pohce (Operations), Peshawar
s R (RESPONDENTS)

AMENDED APPEAL UNDER SECTION 4 OF THE KPK '
SERVICE TRIBUNALS ‘ACT, 1974 AGAINST THE ORDER
DATED 13.05.2019, WHEREBY. THE PENALTY OF
DISMISSAL FROM SERVICE WAS UPHELD AWARDED BY
RESPONDENT NO.4 AND AGAINST THE ORDER DATED
22.08.2019, WHEREBY THE DEPARTMENTAL APPEAL OF
THE APPELLANT WAS REJECTED FOR NO GOOD
GROUNDS.

PRAYER:

THAT THE ACCEPTANCE OF THIS AMENDED APPEAL,
THE ORDER DATED 13.05.2019 and 22.08.2019 MAY KINDLY
BE SET ASIDE AND THE RESPONDENTS MAY BE
DIRECTED TO REINSTATE THE APPELLANT INTO
SERVICE WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. ANY OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT, MAY
ALSO BE AWARDED IN FAVOUR OF APPELLANT.

RESPECTF ULLY SHEWTH:
FACTS:
1. That the appellant joined the police force in the year 1983 as constable
and due to excellent performance, the appellant was promoted to the




post of S.I and since his appointment the appellant has performed his
duty with great devotion and hor'ieﬁfg‘}';' whatsoever assigned to him and
also have good service record throughout. It is also pertinent to
mentioned here that the appellant has received A reports from his
superiors and thus has had unblemished record, outstanding service
record for a period of 29 years at his credit.

2. That the appellant was removed from service on 29.09.2011on the

some baseless allegations and FIRs were also lodged against the
appellant. The appellant challenged the order dated 29.09.2011 in the
august Service Tribunal in service appeal No.1966/2011. The said
appeal was finally heard on 17.12.2018, which was accepted, set aside
the impugned order and reinstated the appellant into service with the
direction to respondent department to conduct denovo inquiry as per
rules within a period of 90 days with further direction to give
opportunity of cross examination to the appellant. (Copies of charge
sheet, order dated 29.09.2011, FIR and judgment dated 17.12.2018
is attached as Annexure-A,B,C&D)

. That in compliance of judgment of this august Service Tribunal, the

appellant was reinstated into service for the purpose of denovo inquiry
vide order dated 12.02.2019 and charge sheet along with statement of
allegations were issued to the appellant which was duly replied by the
appellant in which he denied the allegations and gave the real facts
about the situation. (Copies of order dated 12.02.2019, Charge
Sheet & Statement of Allegation and reply to charge sheet are
attached as Annexure—_E,F,G&H)

4. That inquiry was conducted against the appellant in which again

opportunity of cross examination on the witnesses was not provided to
the appellant by the Inquiry Officer on which the appellant also filed
application the respondent No. 2 for not providing chance of cross
examination to the appellant, but despite that no action has been taken
on that application. Even the inquiry report was not provided to the
appellant. (Copy of application is attached as Annexure-I)

5. That on the basis of above inquiry, show cause notice was issued to the

appellant which was duly replied by the appellant in which he denied
allegations again and gave the real facts about the situation. (Copies
of Show Cause & reply to Show cause notice are attached as
Annexure-J&K)

6. That the respondent No. 3 passed an order dated 13.05.2019 wherein

previous punishment of dismissal from service of the appellant was
upheld under RSO-2000 which was already set-aside by the



Honorable Tribunal in its Judgment dated 17.12.2018. (Copy of order
dated 13.05.2019 is attachied as Annexure-L)

7. That the appellant file departmental appeal on 20.05.2019 which was
not responded within the statutory period of sixty days. (Copy of
departmental appeal is attached as Annexure-M)

8. That ,g,ﬁey.thc statutory period, the appellant then filed service appeal
No. 7’“11"1 fﬁfs 'august Service Tribunal which was fixed for Preliminary
hearing on 30.08.2019, however the departmental appeal of the
appellant was rejected on 22.08.2019 which needs to be impugned in
the service appeal, therefore the appellant filed an application for
amending the service appeal by impugning the rejection order dated
22.08.2019 in the instant service appeal, which was allowed on
30.08.2019. (Copies of rejection order dated 22.08.2019,
application, and order sheet dated 30.08.2019 are attached as
Annexure-N,0O&P) '

9. That now the appellant come to this august tribunal on the following
grounds amongst others.

GROUNDS:

A) That order dated 22.08.2019 and the order dated 13.05.2019 are
against the law, facts, norms of justice and material on . record,
therefore not tenable and liable to be set aside.

B) That the appellant has been condemned unheard and has not been
treated according to law and rules.

C) That the inquiry was not conducted according to law and rules and
judgment dated 17.12.2018 as neither statement was recorded in the
presence of appellant nor give him opportunity of cross examining the
witnesses, but despite that inquiry officer held the appellant
responsible. Even the inquiry report was not provided to appellant
despite of filling of application for provision of inquiry report, which
is violation of law and rules. (Copy of application is attached as
Annexure-Q)

D) That the inquiry was not conducted against the appellant according to
the prescribed manner as the appellant has not provided chance of
cross examination of witnesses on which the appellant he also filed
application to respondent No. 2 but despite that no action has been




taken on his application. Thus the respondents have violated section
5(1)(c) of the RSO-2000. = =% * ,

E) That the august Service Tribunal also directed the respondents to -

provide opportunity of cross examination, but despite that inquiry -

officer did not provide opportunit_y of cross examination to the
appellant which is violation of this Honourable Tribunal judgment as
well as norms of justice and fair play. '

F) That the AIG (Complaint &.Inquiry) marked the denovo inquiry to the
respondent No.3 vide letter dated 20.02.2019, but he appointed Niaz
Muhammad Khan DSP on his behalf, thus inquiry officer cannot
legally appoint another inquiry officer, which is against the law and
rules. (Copy of letter dated 20.02.2019 is attached as Annexure-R)

G) That AIG (Complaint & Inquiry) nominated respondent No.3 as
inquiry officer but he issued charge sheet and passed the impugned
dismissal from service order dated 13.05.2019, which is not
permissible under the law and rules.

H) That the august Service Tribunal set aside the dismissal order dated
29.09.2011, which means that the impugned order of dismissal of the
appellant was no more in filed, but the respondent No.3 passed the
order dated 13.05.2019, wherein he upheld the previous penalty of
dismissal from service, which means that impugned order dated
13.05.2019 is void and has no legal effect.

I) That Hon’able Tribunal set aside the impugned dismissal order dated
29.09.2011 passed by respondent under RSO 2000 meaning by that
previous dismissal order dated 29.09.2011 of the appellant vanished
forever, but despite that appellant was proceeded under RSO 2000 and
also upheld the previous dismissal order of the appellant,which means
that the whole proceedings against the appellant is void ab initio.

J) That the competent authority for.appellant is SSP (Operation) while
the impugned action has been taken against the appellant by SSP
coordination which means that action against the appellant was taken
by incompetent authority and the whole proceedings are thus void ab
initio.

-K) That the appellant has already been acquitted in the criminal cases by

the competent Court of law and there remains no ground to penalize

L




the appellant. (Cbpies of acquittal orders are attached is Annexure-
S) | . |

L) That in the charge sheet it was mentioned that raid was conducted on
09.06.2011 and some items were recovered from the room of the.
appellant, but the appellant gave in detail about the real facts of the
situation and mentioned in his reply that the PS Badabher was blown
by a suicide bomber, due to which the available record and building of
the PS Badabher were damaged and in this respect FIR was also
lodged again unknown person and due to the above mentioned reason
the record of the concerned Police Station were shifted to a private
house and the charge of 12 person kept in illegal confinement, he also
the real facts about the issue of confinement of 12 person, but despite
that he punished for no fault on his part. (Copy of FIR is attached as
annexure-T)

M)That the august Service Tribunal gave 90 days for denovo inquiry in
its judgment dated 17.12.2018, but the respondent department did not
conduct the denovo inquiry within the specified period given by this
august Service Tribunal, which is violation of the judgment dated
17.12.2018 of this Honourable Tribunal.

N) That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore most humbly prayed that the amended appeal of
the appellant may be accepted as prayed for.

7
ARPELLANT
- Abdul Qadir
THROUGH: \AZ,,Q«;/ ~
M.ASIF YOUSAFZALI
ADVOCATE SUPREM RT,

(TAIMUR ALI'KHAN)
ADVOCATE HIGH COURT

&
(ASAD MAHMOOD)
ADVOCATE HIGH COURT
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; h BEFORE THE KHYBER PAKHTUNKEHWA SERVICE TRIBU
o T PESHAWAR -
'SERVICE APPEAL NO. 1966/2011 o
Date of institution ... 24.12.2011 /
Date of judgment ... 17.12.2018 ,'\ ‘ '
Abdul Qadir, Ex-Sub-Inspector, ' ‘ . .‘"\\" ‘
- S/O Haider Khan, ' Nl
R/O Village Jammiait, P.O Kandar, Tehsil & District Charsadda. R
: ’ (Appellant)
VERSUS
- 1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Capital City Police Officer, Peshawar, -
3. The Senior Superintendent of Police (Operations), Peshawar, .

(Respondents)

SERVICE APPEAL UNDER SECTION-10 OF THE KHYBER
PAKHTUNKHWA REMOVAL FROM __SERVICE (SPECIAL
POWERS) ORDINANCE. 2000 READ WITH SECTION-4 OF THE

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 : !
AGAINST THE IMPUGNED ORDER .DATED- 29.09.201 | ISSUED

i ; BY RESPONDENT NO. 3 WHO VIDE THE SAME AWARDED

l : MAJOR PUNISHMENT QF DISMISSAL FROM SERVICE UPON

o THE APPELLANT AGAINST WHICH APPELLANT PREFERRED

- DEPARTMENTAL APPEAL TO RESPONDENT NO. 2 ON.

ﬁ _ . ©03.10.2011 BUT THE SAME WAS NOT DISPOSED OF WITHIN

i K THE STATUTORY PERIOD OF 60 DAYS. ' '

+ § ‘& Mr. Khaled Rahman, Advocate. For appellant.

Mr. Muhammad Jan, Deputy Distl'ict Attorney

WD Mr MUHAMMAD AMIN KHAN KUND « MEMBER (JUDICIAL)
\\ MR. HUSSAIN SHAH MEMBER (EXECUTIVE)

30 ATToE 1“*'".‘.12)
¥ SR SN T

For respondents,

# .. . JUDGMENT

e . |

£ S sy . _

H KhiyertEar ;'*'a " MUHAMMAD AMIN KHAN KUNDI, MEMRBER: - Appellant alongwith
'i -Sen el ' . -
i Peshawar  his counsel present. Mr. Muhammad Jan, Deputy District Attorney for the respondénts
f . present. Arguments heard and record perused.,

2, rief facts of the case as per present service appeal are that the appellant was
serving in Police Department as Sub-Inspector. Fe was dismissed from service under
i(hyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance, 2000 by the .
competent authority vide order dated 29.09.2011 on the allegation that the higher
” authm"ity conducted a raid at the quarter of the appellant and recovered from (he
;

<D
F e

Sl




s 2 AN

beside it 12'persons' were also kept illegally confined by him for some ulterior motive

room/quarter of him-various items of case property mentioned in the charge sheet an

and did not shown their arrest in the record, The appellant filed deparimental appeal on

. 01.10.2011 which was rrot decided hence, the present service appeal on 24.12.2011.

3.

‘ Re‘spondents were summoned who contested the. appeal by filing written
. reply/comments.
4.

S
‘Q
o

e

-

Q

Learned courrsel for the appellant contendAed that beside thr: departmental s
proceedings one criminél case vide FIR No. 882 dated 09.06.2011 under sections 9C-
CNSA/13/14 AO/3/4 PO/342 PPC Police Station Badabher was also registered against
the appellant but the competent court has acquittea the appellant from the criminal case.
It was further ccrlrténded that before the alleged raid conducted by the higher police~
authority on the residential quarter of the ar)peliant Police Station Badabher vias blovvrr-
by a suicide bomber wherein all the official record/case property available in the Folice
Station Badabher was.damaged and the building of Police Station Badabher was also

damaged and in this respect FIR No. 750 dated 16.11.2009 under scction

———

302/324/353/109 PPC, % Exp Sub Act/7 ATA at Police Station Badaber, Peshawar was

.also registered against the unknown persons. It was further contended that the appellant

N mrght have falcen some case property lo hlS quarter due to this reason. It was further

contended that the appellant has rendered 29 years long service but the competent

authority has not tal(cn into consideration of his long 29 years service at the time of

' passing ot impugned order of dismissal from service of the appellant. It was fmthf.r.,}

contended that the appcllant was also held gaod ACRS durmg long 29 years servrcef It
was fm’ther contended that during the relevant ‘day the higher authority directedr't-hé
competent authority '- of Policé Station Badabher 1o kept suspicious pe-rson_.s‘s‘.,'l}or
ﬁwestigation under scetion 154 CrPC. It was further contended that the app-ellantkvas
not pravided opportunity of personal hearving before the impugned order. It was further

contended that the inquiry officer has recorded the statement of witnesses during the

- inquiry pr'occedings‘ but no opportunity of cross examination was provided to the

appellant although under section-5 (¢} of K.hyber Pakhtunkhwa Removal from Servrco

(Specral Powers) Otdinance, 2000 it was m"mdatory for the inquiry officer to provrde

-

Lo
c2*Z0




L 'oppormnityvof cross examination therefore, the appellant was condemned unheard:

which has rendered the whole i'nquirj/'proceedi‘n:g illegal and liable to be set-aside and:

prayed for acceptance of app;aal.. '
S. -On the other hand, learned Deputy Districtl Attorney for the respondents
opposled the contention of léarned counse! for the appellant and contended that lhe_a
higher police officials including four gazetted officers have conducted raid at the
‘res_iclential quarter of the appellant wherein Val‘iOL;S items of case property. including
Kalashnikovs, Miscellancous Rifles, Pistols, Mabile Phones; Cartridges, Magazines,

Narcotics Hashas; Herion, -Opium, Alcohal, Spare Parts, Barrels were recovered from

_ the residential quarter of the appellant. It was further contended thai beside the

.aforesaid recovery from the residential quarter of the appellant, 12 persons were also
kept in illegal confinement by the appellant and the raided party aiso made recovery of
12 persons and no malafide was attrlbuted to the raided party by the appellant at any

stage. It was further contended that DSP rank officer has conducted the inquiry but the

appellant also did not attribute any malafide to him. It was further contended that all the

L&*’"K

§ coda[ formalities of departmental proceedings were fulfilled by the inquiry officer

1erefore, it was vehemently contended that the competent auth

,/)

ority has rightly

N imposed ma_]or penalty of dismissal from service upon the appell

™~

dismissal of appeal.

ant and prayed [or

yZ

6. Perusal of the record reveals that after issuing of charge sheet, statement of

allegation, the .inquiry officer has conducted inquiry wherein statement of various

police officials including Sajjad Hussain, Farhad Khan, Tila Muhammad, Gul Rokhan,

Muhammad Jamil, Roman, Rehman, Farooq Shah, Manzoor Shah éte were recorded

~-seme questions have been put on the witnesses by inquiry officer but the appell

s M
W

ant was

- not provided an opportunity of cross examination by the inquiiy officer on the

- witnesses although under the section-$ (Cj of Khyber Pakhtunkhwa Removal from

g'gi"lice (S_pecial Powers) Oi'dinance 2000 it was mandatory upon the 1nqul1ry officer to

p10v1de opportunity of cross examination.to the '1ppell'1nt on the witnesses. In this

respect section-5 (C) of Khyber Pakhtunkhwa Removal from' Service (Special Powers)

Ordinance, 2000 is repro’dqge'hefe:-




4

Power to ﬁppoint an Inquiry Officer or Inquiry Committee.----

(©) Enquire into the charge and may examine such oral or documentary evidence

in support of the .charge or in defence of the accused as may be considered necessary

and the accused shall be entitled to cross-examine the witnesses against him.

7.

As the appellant was not provided opportunity of cross examinaticn on the

witnesses by the inquiry officer deposed’ against him in the inquiry procceding

therefore, the same has rendered the whole inquiry proceédings illegal and liable 1o be

set-aside. As such, we accept the appeal,-sef-aside the impugned order and reinstate (he

appellant into service with the direction to the respohdent-department to conduct de- .

novo inquiry as per rules within a period. of 90 days from the date of lCCEth of this - -

judgment with further dxrcctlon to give opportumty of cross examination to the

appellant. The issue of back benefits shall be subject to

the outcome of dc-novo inquiry,

Parties are left to bear their own costs. File be consigned to the record room.

ANNOUNGED »ny o
17.12.2018 //c/u%w Wm//%w 11

(MUHAMMAD AMIN KHAN KUNDT)
MEMBER

. . HUssAIN SHAII)
Lorsirrae, o MEMBER
: 12 2op
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OFFICE OF T - N

SENIOR,SUPER]NTENDEN’ET OF POLICE
(OPERATIONS)

PESHAWAR )

o E-mail:‘sspope.ration52448(5)ﬁn%m

Phone, 091-9210508
Fax. 091-9213054

ORDER

Consequent upon the judgment order dated 17.12.2018 passed by the . Honorable
| Service Tribunal Peshawar in service appeal No. 1966/2011 appellant i.e Ex-Sub Inspcétor Ahdul
|
|

f.{{//’ Qadir is hereby reinstated in service conditionally for the purpose of conducting denove enquiry

with immediate effect. AN N, )
T T;,.;:)-* 3 S
SENIOR SUPERINTENDENT OF POLICE,
‘ OPERATIONS, PESHAWAR
No./37-44 /PA dated Peshawar the I 02.12019.
1. Copy of the above alognwith relevant enquiry file is forwarded to the wmfhy

Deputy Inspector General of Police, Enquiry & Inspection KPK Peshawar with a

request to conduct denove enquiry against the above named appellant as desired

attached), keeping in view the period of 90 days prescribed by the Honorable
‘ Tribunal vide judgment quoted above. Cf-';=s‘7)

2. Copy to the Capital City Police Officer Peshawar vide his office Dy No.
735/CCPO dated 04.02.2019 for information please. | 'J
DSF Legal CCP Peshawar
EC-I1, EC-1, Pay Officer -

FMC

(%)

(AN

|
. o o by the worthy PPO vide his office letter No. 523/Legal dated 30.01.2019 (copy




DENOVO PROCEEDINGS
CHARGE SHEEY

Gar fhmad e Superiniencss 0 Sohos,
avhority, hereov charoe vou ST Abdul Qach

CRrEEEE T
Peshewa- as follows: -

You SI Abdul Qadir the then SHC PS Badaber.‘ E:shawar committed the
followirq riregularities that: - |

n fnformatio:‘f dated 09-06-2011 a raid was conducted and the
followina izem were recovered from your ranom which were ud- an by vou witnn
maini = . a3 proper record. Besides 12 persons were aiso Le i jilegal copfimement
by you fer some ulterior mative atd did nof show thenr arr - non recard. Moreowver,
your b ave een placed undar suspension, found involved ir - .nh illegai acts on your
nart. wil This amounts to oross misconduct on your part ar i renders you liable for
punis™rmant under Removal from Servicé (Soecial Powers: irdence-2000.Thus you

have iren charge sheetec and is being procreded aga:nst e dartmentaily

¥ o=zhinkov =13
2 Misrailencous rifles =25
3. Pistols =17
4 Maehile Phones = 39
5 Cariridges (Mise) = 2516
& Maaazines = 106
7o = 217 Kg
8. e =3*1,7% Kg
3 arinm =4 K¢
17 eohat =1 Cen 5 Liter +1¥1. nartle
1o i-aare part (Misc) =22 ’-(g
12, &arrels =11 huimwar’s
17 T .Tsons : = 12 persons Kept 'n | egal confinement.

Mot (Fuli detall of #l e abc ve items ure enclosed for -=2ference).
Thic act is against the discipline which amount ¢ ross miss conduct on
vout et and render vou liable for mincr/major punis: ment under the rules

Remecyvai rom Service (Special Power ordinance) 2000,

2. v reasons the above, you appear io be guilty of m sconduct under section

3 of '~e NWFP Remova! from Service (Special Power} Qrcinance 2000 and have

rend e vourself liable to alt or any of the penaltie‘: spec ied in section 3 of the
ordina-cs

2 You are, therefore. required to submit your writte v Aefense withir s2van
days ~f "na receipt of this Tnarge Srieet to Enquiry Officer '

4, your written defense, if any, should reach the & Jiry Officer withir the

specitiea period, failing whi.h it shall be presumed that you a\ o defence to o

oG ¢+ othat case exparte a tion shall foliow against voul.

‘ntimate whether U derire to be heard-in persan

5.
A stateiment ~f a legation+ is enclosed. 30
= -4 b : v.""/f;‘.';_a . (JAVE! + KHAN)
2 \)"““’ >l ‘—/M/"w T SR. SUPERINTE! DENT OF POLICE,

. COORDIMNATIOIN, PESHAWAR
L -y ! 2 - . < M l,

", a T oo . N ; ;
e (-A/“:f’ 2 \:’“" i e T

+

{

A vV %"QFE
k\ﬁ\m\/ ﬁﬁ?;%s#
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DENOVO PROCEEDINGS
DISCIPLINARY ACTION AGAINST
SI/SHO ABDUL QADIR POSTED OF PS BADABER

I, ljaz Ahmad, 5r: Superintendent of Police, Operations, Peshawar ais

. competent authority, is of the opinion that SI/SHo Abdul Qadir posted of PS Badaber,

Peshawar rendered him liable to be proceeded against. as he committed the following acts

within the meaning of Section 3 of the NWFP Renioval from Service (Special POWSE)._.
Ordinance V/2000,
\*__,..————;

STATEMENT OF ALLEGATIONS.

SI/SHo Abdul Qadir posted of PS Badaber, Peshawer committed the
following |rregu|ar|tles that:- i

On information dated 05-06- 2011 a raid was conducted and the foliowmg
item were recovered from his room WhiCh were hidden by him without maintaining proper

record. Besides 12 persons were also kept In illegal confinement by him for some ulterfor
motive and did not show their arrest on record. Moreover, he has been placed under
suspension, found involved in such illegal acts on his p-art. All this amounts to gross
misconduct on his part and renders him liable for punishment under Removal from Serviﬁce

(Special Powers) Ordence-2000. Thus he has been charge sheeted and is beingrproceedied
aaainst departmentally.

10, Klashinkov = 13
11, Misceltencous rifles = 25
12, Pistols =17
13. Mobile Phones = 39
14, Cartridges (Mise) = 2516
15.Magazines = 106
16. Norcotics Hashas = 217 Kg
17, Herion =3*1/2 Kg
18. Opium . =4 Kg
10. Alcohal ! =1 Can 5 Liter +1*1/28Bottle
11. Spare part {Misc) =22Kg
12, Barrels = 11 Numbers '
13. Persons = 12 persons Kept In illegal confinement.
Note: - (Full detail of the above items are enclosed for reference).
1. This act Is against the discipfine which amounts to gross miss conduct on-his

part and render him liable for minor/major punishment under the rules ‘Removal fﬁom
Service (Special Power ordinance ) 2000,

2. For the purpose of scrutinizing the conduct of the said accused with reference
to the above allegations a denovo enquiry is ordered by CPO vide mema: No. B36/E&I ddted
20,02.2019, therefore Mr, Niaz' Muhammad Khan DSiJ Coordination is_hereby appolnteci as

enguiry officer.

3. The Enquiry Officer shall, in accordance with the provisions of the Ordlnance
provided reasonable opportunity of hearing to the accused officer, record its finding within
07 days of the receipt of this order, make recommendations as to punishment or other
appropriate action against the accused,

4, The accused and a well conversant representative of the department shall joln
the proceedings on the date. Time and place fixed by the Enquiry Officer.

Z_L/w)j } “",&)"?? N’.w

o )]
iﬂﬁlﬂvﬂ;w SN e t—wc“’/
-
v, 28y
gﬁﬁDNO, 0/55_1 /PA, dated Peshawar, the /2019,

2//(-(? d
: (JAVED

SENIOR SUPERINTENDENT OF POLICE,
COORDINATIONS, PESHAWAR.

Copy to:-

SI Abdul Qadir (Dismissed) with the directlons to appear before the Enduiry
Officer on the date, time and place fixed by the E.O for the purpose

=D
wITEY
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OFFICE OF THE ,
SENIOR SUPERINTENDENT OF POLICE
COORDINATION PESHIAWAR,
Phone No. 0919213757
Fax: No. 091-9212597

PA, Dated Peshawar the 129 / 6% /2019
FINAL SHOW CAUSE NOTICE

I, Javaid Khan, Senior Superintendent of Police_ Coordination,

Peshawar as Competent Authority under P.R 1975, do hereby serve you SI Abdul
Qadir Peshawar, as follow:- :

2. (a) That Consequent upon the completlon of inquiry conducted against you
by enquiry officer Mr. Niaz Muhammad, DSP/Coordination Peshawar for
which you were also given opportunity of hearing,

(b) On going through the findings and recommendation of the mqulry '
officers, the material on record and other connected papers including your -
defense before the said officers.

I'am satisfied that you have committed the following acts/omission:-

i)  That a huge quazisy of arms/sm i giher cantraband
items (narcotics: wers recovered from yom resndentlal quarter of
Ex-SHO Abdul Qadir kept without egal ju ation——"""

if)  You also illegally confined 12 mnocent persons and put them in the

lockup for about 18-days without any criminal case thus violated &
misused official powers.

iii) The enquiry officer during the course of inquiry found you gullty of
gross misconduct and the allcﬂatlons against you stood proved.

3. As a result thereof |, as Competent Authority decided to impose upon’ you
major/minor penalty including dismissal from service under the said Rules.

T : 4. You are, therefore, required to Show Cause as to why the aforesaid penalty
PR ' should not be imposed upon you. .
‘ . |
LT 5. Ifnoreply to this is notice received within 7- -days of its delivery, it shall be
: presumed that you have no defense to put in and in that case an ex-pan '

actlon shall be taken against you.

ed (Lpﬂ/ LL; CU/u , :
i - @)\ ly"" . .
W% T ‘3 " SENIOR SUPERINTENDENT OF POLICE -

COORDINATION, PESHAWAR,
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' -‘DSP/CtJot dination Peshawar,

surfe:ad Tinancially, physically as. wel[ as mentally for about 08 years, in the aferesaxd allegations “having

OFFICEOF THE

.:ENIOR SUPERINTENDENT POLICE 3 X
COORDINATION PESHAWAR

. .Phone'No..091-9213757 =

_ . - Fax No. 091-6212597

ORDFR L W P . ,'~.-,' |~‘.

I
@

e conmlianca of the Sewxce: “Tribunel mdel \'Id(‘ mdgmeni rlated 17 12, 20]8 in service
‘appaal “No. 1960‘20“ recéived “in thﬁ office ﬂom the office of DIG/E&I Khybm Pakhtunkhwa vide No.
‘836/F&i dated 19.02. 2019 Ex-S1 Abdul Qadir was conditionally reinstated by SSF/Opelatlons Peshawar and
-3 ‘Denovo Deparmental Enquiry agamst Ex- §I ‘Abdul Qadir was conducted hy Mi Niaz Muhammad

.‘|=' '
2.7 The alicgations Icvelled against hlm were that he while postcd as ..\HO PS Badaber, on 09-N6-

QOH a raid was conducted on Im foom and "a huge qumtlty of auns/ammunution narcotics and other

mlscellenlous 1tcm</w:1|cie< mentmne‘l in the chalgc sheet were’ I‘BCD\'BIed from his room hidden I)y Him
without malntalnmg proper lCGOId Bevdes 12 persons were also kept in illegal co'lf'namcnt by him for some

U|ICI|OI motives ana did nat <how theu anest on record, Fot ]1IS gross misconduct lie was also placcd under
sx.spemron L

'3- . The Enguiry officer after conducting. Denovo Dep’nmeutdl Enq’lmy :recommmded fhat; the: -

charcr,es h:veied agdinst him preved and found gmlty of gross misconduct However the enqulry officer also

L ibmlttad that althn:.nh the allegaw'\n" against the official stand ptoved bul‘fln the same allcvatlons a ckiminal

raq" Vide FI’R NG d%"‘ dated 26- 06-"( 11 v/s 9C-CNSA/13/14- AO/ Y PO PS Badahel ‘was registered

'agam;t
h[m He was arr

-i and lcmamed beitind the bar for pel'od of {4-mojiths and i4 ddys. Later on the court,

vhas acquitted him of' [hc qlnrges leveléd -agajnst Ium Similarly ariother case vide FTR No.06, dated 06-08-201 4
1;(5 409/5 (25, PC. Act of ACE Hayatgbad also isglstered agarnst him but later on.acquitted by special |udge

¢
‘,Al'ltl Corruptlon Kh\fhcr Pakhtunkhwal The enquiry officer further zecommendcd Ehat the alleged official has .

Aengthy servige oF nbout 36: years and’ . supported large far mly n1embcls The enqury officer provrde Him full
&pporwn; 1ty of cross qusstions during the course \\f euquuy
. T~
4».'

After perusal of the findings of the enguiry off"cel lhe official was served with Fmdl Show

C,ame Notice, He subriitted his writfen lep1v [N} thc final show cause notice whirhwas cxamined and found

unsa: isfactory. Tle findings of the eiquiry officer and. ther material 'wallable ¢u record. shows that he has

-corn'mt:f'd a gicss misconduct and “the .allegations stand . proved heyond any ‘doubt, He was given. the
appm’fumty of persanal hearing also. ~herefore, keeping in view the Fndmgs of the enquiry officer and other

n’afﬂrml availabla on record, the undérsigned re=~bed the, conclusmn that earlier’ 01de| of major pcmalty of

dISlT‘ISSdn from, service under NWFP, Removai o Service (Special: Powers) Otdmance 2000 awarded by
S8P/Opreations +s uisheld.

S

Dated 73/ 2019, - R ;
g_;.-ﬁo ___{PA, dated Peshawar the /08
3 - Copies for informatioh and n/a ‘¢ the

foe 1. : Capital City Folice Officer Feshawa-,
] 2. Deputy Inspector General f Palice: E&] I(hyber Pakhtunkhwa W T to his office ietter Mo.
: 836/E&], dated 20-02-2010 :

%73 88P/Opevations Peshawar. *

<+ 4 PO/ EC-YEC-II for ndcessa:y actlon

'\,5/ Otfmal cencemed. [FME

N,

J)

“GAVAID KHAN)
‘' SENTO SUPERINT}* NDENT OF POLI CE
CO RDI'NATI(I'N PESHAWAR,

2019




To

%
The Capital Police Officer, =

Subject: Departmental appeal against the impugned order dated 13.05.2019 passed by the

Senior Superintendent of Police Coordination Peshawar therehy upheld the
previous Major Penalty of Dismissal from Service under KP Removal from
service (Special Powers) ordinance, 2000 which was once set aside by the Hon’ble
Khyber Pakhtunkhwa Service Tribunal with the direction of denovo Inquiry.

Respected Sir,

1.

o

The appellant was appointed on 01.01.1983 as constable in the Police Force and by
dent of his efficient performance of his duties, he was promoted from time to time and
now he was serving as Sub-Inspector and posted as SHO Police Station Badabeér.
During his entire service, appellant has never been penalized for any misconduct nor
has there been any criminal case registered against him or found involved in any case
of corruption. Moreover, appellant 6l date has received 'A™ reports from his

superiors and thus has had unblemished, outstanding service record for g period of
about 29 years at his credit. o

That appellant earlier was removed from service on 29.09.2011 The appellant
approached: to the Khyber Pakhtunkhwa -Serviceé - Tribunal in Service  Appeal
No.1966/2011 which was accepted vide order ‘and judgment dated 17.12.2018.
(Annex:-A) thereby the impugned order dated 29.09.2011 was set aside and reinstated
appellant into service with the direction to the respondent department to conducl

-+ denovo inquiry as per rules within a period of 90 days with further directions to eive

opportunity of cross examination to appellant,

That the judgment of the Khyber Pakhtunkhwa Service Tribunal was received by the
department on 14.01.2019 and pursuant to the same appellant was conditionally
reinstated in service by Competent, authority SSP/Operation for the purpose of denovo
inquiry vide order dated 12.02.2019 and denovo nquiry was also initiated against
appellant in regard of which a charge sheet was issued to appellant on 04.03.2019
while statement of allegation on 13.03.2019. Appellant submitted reply to the charge

sheet- on 04.03.2019. The inquiry was conducted in slipshard  manner without

providing appellant a fair opportunity of hearing. On the basis of which 4 show cause

notice was issued to appellant but no copy of inquiry was supplied (o appellant for
which appellant repeatedly requestéd for the provision of said inquiry report to enable
appellant.to submit a proper reply to show cause notice.

That as per law Senior Superintendent Police (Operation). Peshawar iy the competent
authority who conditionally reinstated appellant in  service - for disciplinary
proceedings, therefore, as per law he had to be proceeded appellant but aslonishingly
Charge Sheet with statement of Allegations was issued to the appellant by the Seniog
Superintendent of Police (Coordination), Pelshawar thus all (he disciplinary
proceedings against the appellant are corum-non-Judice,

That thereafter denove inquiry was conducted against the appellant afier the lapse of
90 days. {t would not be out of place to mention here that the inquiry report has not
been provided to appellant: therefore, appellant submitted an application for the

p= evel)

Peshawar. . : QO / S / ‘D/(‘T(
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provision of inquiry proceedings before the Senior Superintendent of Police
(Coordination) Peshawar on 24.04.2019 under the KP Right to Information Act,
2013(Annex:-B). Likewise, another application was also submitted for the same
purpose before the AIG Legal, CPO Peshawar on the same date (Amnex:-C) but no
heed was paid thereto.

6. That appellant was_ issued final Show Cause Notice by the alfice of Senior
Superintendent of Police (Coordination), Peshawar on 24.04.2019 to which the
appellant responded by way of submitting detailed reply of even date wherein
appellant explain his position, each and évéry aspect of the case but the same was not
considered and finally impugned order dated 13.05.2019 was issued thereby the earlier
major penalty of dismissal from service under Khyber Pakhtunkhwa Removal from
Service (Special Power) Ordinance 2000 was upheld without cogent reason and cause
which was once set aside by the Hon’ble Khyber Pakhtunkhwa Service Tribunal,

7. That now the appellant, being aggrieved of the impugned order files this departmental
appeal before your good-self inter-alia on the following grounds;

Grounds:-

A. That the appellant has not been treated in accordance with law and rules on subject under
Article-4 of the Constitution of the Islamic Republic of Pakistan,1973 and the impugned

order has unlawfully been issued by the _incdmpe'texjt'authority which Is  liable to he
-declared null and void. . ‘

B. That the impugned inquiry was entrusted to Mr. Javed Khan SSP Coordination but
himself failed to carry out the inquiry and he assignéd the same to DSP Mr. Niaz
Muhammad without any notification and order of the competent authority which is illegal
and unfair and thus the report of such inquiry has no |

egal sanctity and not operative
against the appellant rights. ‘

C. That clear violation of the direction of the Khyber Pakhtunkhwa Service Tribunal has
been made and appellant has not been allowed to cross examine the witnesses which is

clear violation of Article-10A of the constitition! of the Islamic Republic of Pakistan
1973.

D. That it would not be out of place to mention here that as per the direction of thé Hon'ble
Tribunal the department had to conduct denovo-inquiry within a period of 90 days and
the department received the Judgment on 14.01.2019. While appellant was charged on
04.03.2019 and passed the impugned order of dismissal from service on 13.05.2019 after
119 days which is béyond the timeframe given by the Hon’ble Tribunal.

E. That in case of appellant, the competent authority was Senior Superintendent of Police
(Operation), Peshawar who had to proceed against the appellant in denovao inquiry ‘while
charge sheet and statement of allegation was issued by the Senior Superintendent of
Police (Coordination), Peshawar which is legally not sustainable. Simil
order of dismissal from service was passed by the incompetent authority i.e. Seniot
Superintendent of Police (Coordination), Peshawar which is illegal, void ab-initio and
ineffective upon the rights of appellant.

arly the impugned

F. That earlier punishment of dismissal was set aside by the Hon’ble Tribunal but withour
imposing any proposed penalty the incompetent authority (SSP Coordination) upheld the

e
)
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earlier punishment in the fresh impugned order which has no legal sanctily and liable 1o
be set aside. '

G. That the inquiry report has not been provided to the appellant inspite of the fact that the

-appellant has properly applied for- the saine, therefore, the appellant was condemned
unheard. o

~

H. That it is’ pertinent to mention that with the departmenta] proceedings the departmental

L

J.

authorities also initiated criminal proceedings against the appellant and was nominated
into different FIRs of Same matter but later on in both the criminal cases appellant was
Hon’bly acquitted of the charge by competent Court of law as the departiment could not -
proved the case against the appellant. When the criminal cases were nol proved and
appellant was acquitted then in such circumstances the departmental authorities have no

legal justification to pass the impugned order and deprived appellant of his services as
rendered by him.

That appellant has put almost 29 years in the service of the Department
entire satisfaction of his superior through thick and thin and the imposition of the major

_benalty of dismissal from service at this stage of hig service is extremely humiliating,
harsh and does not commensurate with the charge leveled against him.

and served to the

i

That the pervious service of the appellant is spotless and never was he fous

d involved. in
any kind of misconduct including corruption,

K. That appellant also requested to be heard in-person.

It is, theréfore. humbly requested that on acceptance of this departmentyl
impugned order dated 13.05.2019 may kindly be set aside and a
service-with all back benefits, ' '

appeal. the
ppellant be reinstated inio

¢

‘ Yours faithfidly,

. q .
Houwrd
‘Qadar Khan,
- Ex = Sub Inspector, -
No. 3555 .p
R/O Jammat,
District Charsadda
Cell - 0315 - 6868444

Dated: 20/05/2019
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' OFFICEOF THE |

$ENIOR SUPERINTENDENT POLICE

- ' | COORDINATION PESHAWAR -
- . Phone No0.-091-9213757

" Fax No. 091-9212597 AN ((

ORDER.

: This order 'Wil]_ dispose gf the departmental appeal preferred by Ex- SI Abdul Qaidir. :
No.555/P against the order of S'SP/Coordmatlon Peshawar passed in the denovo depa.rtmental enqulry -

' ‘.initiated on the direction of Honorable Services Trlbunal The SSP/Coordmatlon Peshawar v1de ( rder T

i N0.1620, dated 13-05-2019 upheld the garlier major punishment of Dismissal from Service awarded

. to him SSP/Operations Peshawar :
o . |
|

I 2 The allegatrons levelled a'gamst hlm were that he while posted as SHO PS Badaber, on

.02-06 2011 a rard was conducted on his room and. ‘a ruge quantlty of arms/ammumtron narcotrc<.aﬁd -

ptlher mlscellemous items/articles menhoned iin the charge sheet were recovered from his ro'iom s
ﬁ!'" : _
“hidden by him without mamtammg proper record Be51des 12 persons were also kept in il egal

- confinement by him for so_me ‘ulterror. motives and _drd not show their arrest on record.

: A s

| & f
v Clo3- ' The ‘Enquiry officer after. conductmg Denovo Deparmental Enqurry recomme in'ed

. that the charges leveled against him stand proved' and found him guilty of gross mrsconduct '»Th"'e b

A en(juiry officer provided him full apportimity of cross questlons during the course of enqurry He) y'vas_ _

- ,-served with Final Show Cause Notice td which he submltted his written reply, whlch was exammed N
| ‘and found unsatisfactory, hence the com petent authority upheld the earller order of maJor penal; y of .

' drsmlssal from service awarded by SSP/Qpreatlons

- 4- " He was heard in person in O.R and relevant record was per'used: along wit'r his
elf

'(lefence Keeplng in view the materuq varlable on ﬁ'le the departmental appeal for remstatenn ent

7,

bl explanatlon Durrng personal hearing thg appel]ant] farled to forward any plausible. explanatlon i

X

AR
* | “in service is hereby rejected

| . -
-1 s

I ] No. JI3% 5’0/ PA dated Peshawar the 99‘/92 12019.
' N " _Copy of above for information ammhe -

1. SSsP/Operations and Coordination Pesha_warf
" 2. BO/OS/EC-I/EC-II/ CRC
3. Official Concern
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- Reépectfully Shevx)éth,' L

() oo

,Applicant humbly submitted as pﬁder:

~ Service Appéal:No.'

"Abdul Qadir : VS Police Deptt. .V

A

i o o o e o

APPLICATION _FOR _AMENDING THE
INSTANT APPEAL DUE TO REJECTION
- ORDER_ORDER DATED 22-08-2019 PASSED"
DURING PENDNECY OF APPEAL e

et

. That captioned‘cas'e is pending for adjudication before this Hon’ble .-
Tribunal and fixed for hearing Of.lll 30" August, 2019. |

" That applicant filed departmental appeal against ilﬁpugned drder dated

13.05.2019 and after the lapse of statutory pefio'd of 90 day the

~applicant filed service appeal before this Hon’ble Service Tribunal.

. That the rejection order dated 22.08.2019 was }S’szxssc;d during. the

pendency of appeal before - this Hon’ble Service Tribunal which

requires amendment in the instant appeal for impugning the same.

(Copy of rejection order attached as annexure-A).

Certified ykha ture copy |

EXAMINER
Khyber Pukhtuakiwg
“Service Tribunal,
- Peshawas




It 1s, tlerefore most humbly prayed that applicant may kindly
-be allowed to amend the instant appeal for challenging the rejection:

Orde1 dated 22.08.2019. -

APPLICANT

M. Zﬁg‘l YOUSAFZAI

(Advocate Supreme Court)

THROUGH

* TAIMUR ALI KHAN ~ ASADMAHMOOD
(Advocate High Court) (Advocate High Court)

AFFIDAVIT

It is solemnly affirm and declare that the contents of the instant
application are true and correct to the best of my knowledge and belief
- and nothmg has been concealed from this Honourable Tribunal.

“~
/\/\,/V\//
P

PO\IEN T

. I‘f- ner of Werds Z&v ' g

C ;.ving Fee ) /

Urgent n

" Total
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— .

Abdul Qadir, Ex-SI, $/0 Haider Khan, | |
R/0 Village Jammat, P.0 Kandar, Tehsil & District Charsadda.

o —

B S S

- -_.z_—.___,.h.‘:.-_.._.._,_ .

: '30;08.201-9 Counsel for the appellant present. .k

- The Provincial Police Officer, KPK, Peshawar.
. The Capital Police Officer, Peshawar. ' ;
. The Senior Superintendent of Police (Coordination), Peshawar\*
- The Senior Superintendent of Police (Operations), Peshawar,

—y

©

. : ya
' BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEALNO. _ porg  Seia Wi

' lDlm'y ri.m..ZCZZQ_S
- ) - .
'uaWdM-’j/ C];'

VERSUS

_--__—__-_—-._-..___..__.._-_‘_-h_

" AND  AGAINST NOT TAKING ACTION ON ' THE

. i |
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
THE STATUTORY PERIOD OF SIXTY DAYS.

__ﬁ_,....._.-_-_m-___

An  application for amendment nf appeat has been -
subm'itted due to the fact that after submission of instant
appeal the departmenta| appeal was .reje'cted' by the
respondents.on.22.08.2019. .In"brder- to bring on fecdrd the
relevant facts and documents the i'e,quisite émendment is
sought. The application is allowed. The appellant shall submit -
the amended appeal on next date of hearing.

Adjourned to 02.10.2019 before S.B.

.

Chairman

Bhvber Pakhuldhwe
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. be COmmuni-cated to this office, .on or:be:

Phone; 091-9211947

%5 : o WWere " %

Oﬁ" ce: of the lnspector General o Pohce /
Khyber Pakhtunkhwa, Peshawar.

g. 3 5 /E&I' dated-Peshawar the ﬂo /02/2019

- --_",The Cap1tal Clty Pohce Ofﬂcer, !
Peshawar )

:';'DFNOVE DEPARTMENTAL ENQUIRY AGAINST EX-SK
‘ABDUL OADIR A

Please refer to SSP/Operatidns, Peshawar order No. 139-44/PA dated

12.2. 2019 on the subject cited: above.

Denovo departmental enqulry agamst Ex-SI Ab
CCP, Peshawar and final outcome
-

2 dul Qadir may be

Lo

conducted-through Mr. Javed Khan, SSP/Cao
fore 10.03.2019, before issuance of formal order

for the. pe1usal of Worthy IGP.
e

3. . Being a court. matte1 the proceedmgs shall be completed within the

11m1tat10n penod to avoid further 1egal comphoatlons

S

No: /
;arded for mformatlon to:- '

ndent of Pohce, Operatzons with- reference

awar |

ﬁ il : ‘ (ASLAM N A&AZ)
S ' Assistant Inspector General of Pohce
e o ! " Complaint & Enguiry

' - " Khyber Pakhtunkhwa,

: Peshawar




o ADSY o -

CHARGE @\\«\w'

I, ASGHAR SHAH KHIDI, ADDITIONAL SESSIONS JUDGE-XI/JISC,

"PESHAWAR DO HERE&Y CHARGE YOU ACCUSED NAMELY ABDUL QADIR S/O HA

KHAN AGED ABOUT ¢4 YEARS R/OQ JAMMAT, BATAGARAM, CHARSADDA as

That on 29/09/2011 at the official hours of police duty, a polite:

Team supervised by swmm of P Badab‘ )
falling within the criminal jurisdiction of PS Badaber and being SHO of sbated ‘PS‘

—

Badaber, from ong of your fiving room in the premises also recovered 13 nuﬁrber

of Kalashnikovs, 03 numbers of repeaters, 06 numbers guns, 15 rifles, 01 air

gun, 16 pistols, 01 revoiver, 120 magazines, 11 barrels, spare parts of 30 bore

pistols weighing 22 kgs, live rounds of varios bores 3055, empty shells 193 of
various bores, 25 bandoliers, 01 knife and 11 iron fists punch which you have

kept in your occupied room illegally and dishonestly without any legal

justification and as such you have committed an offence punishable U/S 13/14 of

Arms Ordinance and within the cognizance of Sessions Court.

And 1 hereby direct that you be tried by me on the said charge.

Dated: 30/04/2013
Asghar hKnilji;
Judge Special Court,
freshawar

t

The charge has been read over znd explained to the accused.

Q. Have you heard and understoca the charge.
A. Yes.
Q. Do you wish to plead quilty or “laim trial?
A, 1do not plead guilty and claim trial. e p € T B
o not plead guilty and claim tri 0{3\‘ -g- =& g ED
[’@f/bu - .
BT 9
Accused- ABDUL QADIR KHAN i3 ‘ /f‘ﬁ 201
L (Exkoaines
‘chs.'ﬁi‘\;‘:\ ot Pl bl
Certified U/S 364 Cr.PC , "
Dated: 30/04/2013 _
- . Asghar Sheh [Khilfi,
: Judge Specidl Coprt,
Peshawar - >
- SR
1 ?
SR \f v oot

-v..-"

T e e i e
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IN THE COURT OF
MUHAMMAD SAEED AMJAD
ADDITIONAL SESSIONS JUDGE-XI. PESHAWAR

Case No. 58/SC of 2013

Date of Institution C 22.04.2013

Date of Decision ' 28.04.2017

State through Fazal Wahid Khan then Inspector / SHO

Police Station Badaber .....................(Complainant)
VS

Abdul Qadar son of Haidar Khan resident of Jamat
Batagram District Charsadda ...... (Accused facing trizl)

FIR No. . 882

Dated: 14.10.2011
Charge U/S © 13714 AO
Police Statiqn Badaber, Peshawar.

JUDGMENT:

The brief facts reflected in the FIR that on 09.06.2011 a raid
——

was conducted in a room sit_uated in the quarter of aczused Abdul
Qadir, who was SHO of Police Station Badaber, by ASP Muhammad
.l"aisal, alongwith Hilal Haider DSP, Khalid Hamdani ASP by the lorder"
_.3 of their high ups and recovered 13 Kalashnikvos, 23 rifles of
different bores, 17 ;istol, 39 mobile phones sets; 2516 cartridges of
different bore, 106 magazines, 217 KGs charas, 3% KGs heroin, 4 kg
opium, one cane 5 liter besides 2 bottles of liqu;)r, 22 KGs of spare

parts of the arms, 11 barrcls and 12 pérsons kept in the police lock

up were also recovered. Upon which after conducting the inquiry -
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into the matter beside registration of the criminal case major penalty

in term of dismissal from services was also imposed.

2. On completion of investigation, complete challan u/s 13/14
AO was submitted before the court of learned Sessions judge,
Peshawar on 20.04,2013, which was entrusted to this court for trial‘
on 22.04.2013. Accused was produced in custody on the same date
and provisions U/S 265-C Cr. FSC were duly complied with, in
compliance whereof, the signature of the accused was taken on the
margin of the order sheet. On 30.04.2017‘, the accused was formally
charged U/S 13/14 AO to which charge, the accused pleaded not
guilty and claimed trial. The prosecution was invited to produce its
evidence. The statements of the witnesses in brief are reproduced as

under:

PW-1 Bakhtiar Khan DFC P.S Fagirabad tHen posted as DFC
P.S Badaber deposcd that he was entrusted with warrant of
arrest u/s 204 Cr.PC against the accused facing trial which is
Ex.PW1/1. He scarched for the said accused on the given
address and in the surrounding areas hut could not find him

aut and came to know that the said accusec after the

g commission of offence alongwith his family members had

gone to some unknown place and was avoiding his lawful
arrest in the instant case, therefore he returned the said
warrant unelxecuted with his detailed report given on the back
of the said warrant which is Ex.PW1/2. Similarly he was also
entrusted with proclamation notice issued against the said

accused which is Ex.PW1/3. He proceeded to the same

according to law and retained one copy of the same and
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submitted his detail report on the back of the said notice

wherein he has stated the facts of the proceedings conducted

1y him to the extent of said notice which is Ex.PW1/4.

PW-2 Sajid Hussain AS!/Moharrir P.S Badaber deposed

that on 5.10.2011, during the inquiry proceedings on the
direction of Saleem Riaz Khan DSP and Shahid Ali Khan P
Security, he alongwith Shakir Ullah visited Police Lines,
Peshawar and in their presence the seal lock of the room was
de-sealed and the above mentioned police officars handed
over them the case property mentioned in the memo, memo is
Ex.PW2/1. He wverificd it correct and correctly bears his

signature.

PW-3 Fazal Wahid Khan DSP Saddar Circle, Peshawar then

posted as lnspector‘/SHO P.S Badaber deposed that with
reference to a letter bearing No. 0B3563/1019-25/PA dated
29.9.2011 of SSP Oporatioﬁ, Peshawar wherein the inquiry .
against the ex-SHO (accused facingA trial- Abdul Qadir) was
conducted. After receiving that letter, he sought the opinion of
DPP, Peshawar viue his application Ex.PW3/1 and after
obtaining their opinion the instant case was registered
accordingly which is Ex.PA. The letter of SSP, Peshawar is
Ex.PW3/2. After drafting the FIR, the investigation was
entrusted to Sl Fazal ur Rehman. He has seen the contents of
FIR Ex.PA which he verified to be in his hand writing and

corractly bears his signature.

PW-4 of Sahibzada Sajjad __Ahmed _DSP  Traffic

Headquarter, Peshawar deposed that during the days of

occurrence he was poéted as DSP Saddar Circle, Peshawar. On
09.06.2011, he te!ephaﬁically contacted by PW Hilal Haider,
Khalid Mehmood Hamdani, Faisal Kamran regarding the

arrival of the high ups to P.S Badaber and for the scarch of P.S
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Badaber and office of SHO Badaber. On the arrival of high ups
to thé P.S, the SHO was telephonically cailed. He came to P.S.
On the arrival of the SHO, the office of SHO was searched and
the Articles mentioned in the recovery memo were taken into
possession and were lying in scattered concition and
thereafter Hilal Haider DSP prepared the recovery memo in
connection of inquiry. The same materials were taken from

the PS in a vehicle to police Lines, Peshawar. They

“accordingly informed our high ups including SSP. And

probably one Shahid Khan was called and the same were
handed over to him in Police Lines, Peshawar for inspection
and safe custody. Thereafter he know nothing regarding

proceedings, however my statement was recorded after four

months after registration of case,

PW-5 Syed Khalid Mehmood Hamdani ~ SSP_ Traffic,

Peshawar then posted as ASP Investigation, Cantt Circle,
Peshawar deposed that during the days of occurrence, he was
rosted as ASP Cantt Investigation Cantt circle, Peshawar. On
gth of june, 2013, he alongwith ASP Cantt PW Faisal Kamran,
Hilal Haider were deputed by CCPO Peshawar to conduct
raid/informal inspection of P.S Badaber and attached quartefs
of the official concerned. On their arrival to the P.S, they called
DSP and SIO concerned to come to P.S concerned. On their
arrival and in their presence, they toolr into possession record
of the P.S and thercafter they inspected the locl: up of the P.S
and residential quarters attached to the P.S. During our |
search, they recevered Kalashnikovs, pistols and different
kinds of riffles, ammunitions, different kinds of na-cotics and
thereafter one PW Hilal Haider arepared the memo in this
respect and he signed the same as & token of itg correctness.
All the articles were s:ored / kept in a scattered condition.
Thereafter the recovered materials were brought to Police

Lines, Peshawar. Thereafter the recovered mezterials were
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handed over to the official concerned in Police Lines,
Peshawar. On the foliowing day they again checked, weighed,
numbered and examined the whole case property in the
presence of high ups/DSP security. Later on inquiry was
conducted and in light of inquiry proper FIR was registered

and he was examined as witness in the case.

PW-6 Khalig Dad Inspector (Rtd), R/Q Bannu deposed that

during the days of occurrence, he was posted as CIO at PS
Badha Ber, Peshawar, deposed that after the registration of
the case, investigation-was entrusted to and conducted by
Fazal ur Rehman SI. He forwarded the case under 173/512 Cr.

PC against the accused facing trial. Today he has seen the

~chatlan form Ex. PW-6/1 which he verified to be correct and

correctly signed by him.

PW-7 Sved Liagat Ali_Shah Armourer (Rtd) R/O Mian

wali, Punjab deposced that during the days of occurrence, he
was posted police lines Peshawar as armourer. On
18/10/2011, on the written application of the 10 of the
instant case, he cxamined different kind of weapons and
ammunition alongwith chargers and submitted sny report (o
this effect which is Ex. PW-7/1,which consists o/ five sheets.
His report is self-explanatory which contains his signature. He

has seen the above said exhibit which he verified to be correct

and correctly bears his signature.

PW 8 Fazle Rahm3an Khan Inspector deposed that he posted

as Sub Inspector / 10 in Police Station Badaber. After
registration of the case FIR, the investigation of the case was
handed over to him. Copy of FIR was received by him. The .
same was gone through carefully. As the intant case was
registered on the basis of inquiry, therefore, he wished to.

requisition the inquiry and requested through application for

ATTESTED
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rthe requisition of the inquiry, which he received. He also gone
through the said inquiry report. As the case property was
already taken by the recovery officer through recovery memo,
therefore, the recovered items alongwith the recovery memo
wore returned to him vide memo already exhibited as Ex PW
6/1. Vide his application vide Ex PW 8/1, he got examined the
arms and ammunition mentioned therein and placed on file
the report of armourer, which is already exhibited as Ex PW
7/1. In this very case some persons weré kept in illegal
confinement, the numbers of which were 12. Qut of 12, 7
appeared before hix, he recorded their statement under
section 161 Cr.PC and produced 05 of them before the court of
learned Judicial Magistrate for recording their statementé
under section 164 Cr.PC. He also prepared the samples for FSL
analysis from the whole lot of narcotics consisting of charas,
opium, liquor and heroin and sent the same to FSL, after
receiving the FSL report he placed the same on file which is Ex
PZ. Later on he alsa preparéd site plan in the case Ex PB at the
instance of PWs. He also recorded the statements of the PWs.
As the recovered arms and ammunition were consisted of
official weapons as well as properties of other cases,
therefore, he obtained the report of the concerned Muharar
Sajid Hussain, which is placed on file as Ex PW 8/2. As the
accsued was at large, therefore, he proceeded against the
accused under section 204 / 87 Cr.PC. After proceedings 204 /
87 Cr.PC, he handed over the case to the SHO for submission
of challan. He verified that the investigation, conducted by

him is correct and correctly bear his signature.

PW-9 Haji Granuliah DSP Regi Circle, Peshawar deposed

that during the days of occurrence, he was posted as SHO
Police Station Badha Ber. After arrest of accused, he submitted

supplementary challan against the -accused, which is Ex.
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PW9/1. He has sech the above said exhibit which he verified

ro be correct and correctly bears his signature.

PW-10 Jan Muhammad Khan SI Police Station West Cantt,

Peshawar, deposed ¢n 11/1/2013, he was posted as AS! in

Police Station Badha Ber, Peshawar. On 11/1/2013 he vide his
application Ex. PW10/1, applied for issuance of Zamima bay
of the accused Abdul Qadar Khan which was accordir.gly
issued by the JMIC, thereafter he vide his application Ex.
PW10/2, applied for the physical custody of the accused to the
concerned court but the same was turned down by the JMIC
and he was remanded to thie judicial lock u.p. He has seen the

above mentioned exhibit, which he verified to correct and

correctly bears his signature.

PW-11 Liagat Ali S1/011 PS Badha Ber, Peshawar deposed

that he is marginal witness to the recovery memo already Ex.
PW-6/1 vide which the ASI Sajid Hussain brought recovery
memo signed by the SP Security Shahid Alj, Ghulam Rasool
Armour, Salim Riaz Khan DSP Investigation, Muhammad Igbal
S, Muhammad lsrar Si, Fazal Razig ASI which consists of 13
Kalashnikov, 03 repeaters, 06 rifles, one air-gun, 15 rifle, 16
pistols, one revolver, 120 magazine, 11 barrels, spare parts of
30 bore pistil weighing 22 K.Gs, 3055 live roﬁnds’ of different
bores, 193 empties of different bores, cartridges of different
weapons 25 in numbers, one knife without handle, chars
pukhta 98 K.Gs and 700 grams, Opium 34 K.Gs, wine 6 %2 liter,
11 iron gloves (Panja) and 25 CNIC. The ammunition was
examined on the spot by the armorer. expert. Similarly the
charas which was -egistered in the FIR, 217 K.Cs which after
inquiry came out to be 198 K.Gs and 700 grams. Similarly the
opium weighing 34 K.Gs which was registered in the FIR as 04
K.Gs, after the examination of the inquiry committee caine out

to 34 K.Gs. AS! Sajid Hussian handed over the same 1o the
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Fazal Rehman SI. 5/5 grams of chars pukhta p'ackets and. from
pieces of c_hams two sacks were separated for FSL purpose
and were scalcd into parcdx No:1to 106 while the remaining
charas were sealed into parcel No: 107 to 110 (Present before
the court and exhibited as Ex. P-1 to Ex. P-4, r'espectively).‘ |
Likewise, 5/5 grams were separated from opium and were
sealed into parcels No: 111 to 144 resp‘ec‘tively while the
rernaining opium were sealed into parcel NO; 145 (Present.
hefore the court and exhibited as Ex. P-5). Similarly, one gram
was taken from heroin powder and was ke]:;t into parcel No:
146 for the purpose of FSL‘while the remaining were sealed
into parcel No: 147 (present before the court and exhibited as
Ex. P-6). Similarly, from the wine 05 milliliter was takensand
were sealed into parcel NO: 148 while the remaining wine
were sealed inito parcel NO- 1249 Lavesent before the court and
exhibited as Ex. P-7). Similarly, from one bottle wine, 5
milliliter were separated for FSL purpose and were kept in
parcel No: 150 while the remaining were sealed into parcel
No: 151 (Present before the court and exhibited as Ex. P-8),
Similarly, from one bottle wine, 5 milliliter were separated for
FSL purpose and were kept in parcel No: 152 while the
remaining were sealed i:!f() parcel No: 153 (Present before the
“court and exhibited as Ex. P-9) by affixing 3/3 monograms on
all the parcels while one/one monograms were put inside the
parcels. My 161 CR.PZ statement was recorded by the 10. He
has seen the above mentioned exhibit, which he verified 10 be

correct and correctiy bears his signature.

3. The prosecution closed it evidence on 08.11.2016. To this
effect statement of APP for the State recorded. On the close of
evidence of the prosacution, the statement of the accused U/S 342
Cr. PC was recorded (111_29.11.2016, wherein he pleaded his

innocence. He neither wished to be examined on oath nor desired to

produce evidence in his defence.
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4-  Arguments heard and record perused.
5- (t is cardinal principle of law that each criminal case has its

own peculiar facts and circumstances and that has to be weighed on
the judicial parlance while taking in to consideration all the facts and

circumstance brought forth.

6. The gist of t.he pr(.)secution's story is that, on the day of
occurrence a raid was conducted by some of the pplice officialsg, on
\he direction of their high-ups, at P.S Badaber and the alleged
recovery of narcotics , liquor and arms ammunition was effected
(rom the residential room of the accused Facing trial /the then SHO

of the PS concerned.

7. The scanning of prosecution evidence ‘shows that the
prosecution in support of his case produced only one member of the
said raid party, S.S.P Syed Khalvid Mahmood Hamdani, (PW-5), who
in his whole statement never stated that the alleged recoveries were
made from the residential room of the accused facing trial even he
had not uttered a single word to the effect that from which part of
the P.S Badaber the recoveries in question were effected. Whereas
The sole alleged eye witness of the occurrenl‘ce, namely Sajjad
Ahmed, the DSP circle, in whose presence the recoveries were
effected, has contradicted the' prosecution’s stance by stating in his
examination in chief that the alleged recoveries wer: effected from

the 5HO's oftice
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8. The $.5.P Syed Khalid Mahmood Hamdani, (PW-5), has also
referred to a recovery memo, allegedly prepaied by one Hiial Haider
at the time of occurrence qua the recoveries in guestion but neither
the said recover memo ha been produced or exhibited before the
court nor the said Hilal Haider, alleged scriber of the same, has been

produced as a witness.

9. PW-2 Sajid Hussain #:51 /Muharrir of P.S Badaber has stated
during his cross examination that in each P.S there is a register No
02 , which used for the visitors of the P.S, including the high ups of
the police. He has admitted it correct that if any'high police officer
visited the PS and inspected anything in the PSor }5@&13@ the record
of the P.S the same must be mentioned in the regisfer No 02. He has
curther stated that under the law he being Muh‘arrir of the P.S was
hound to enter in the relevant régister that what type ofA case
properties were taken by the ﬁigh ups with themselves. He has
admitted it correct that he has not made any entry in any record of
the P.S regarding the taking of articles from the P.S cn the day of
occurrence. The investigating Ol'ficcr,' Fazal Rehman Khan Inspector
police lines Peshawar (PN-8) has admitted it correct that in each
police station registered No 19 is maintained for thez purpose of
handing and taking over of case properties, while register No 16 is
maintained in the P.S for maintairﬂthe record of official arms and
ammunition etc. he has further admitted it correct that if any
person including police Officer visited the PS and taken some case

property from the PS the same must be entered in register No 19 as




well as in the daily diary of the P.5 . He has also admitted it correct
that , in the whole case file he has not placed on file any extract of
registered No 16 and 19 and of - daily diary of the P.S concerned qua

the day of occurrence.

10. The record also divuiges that the quantity of allegedly
recovered articles is also reinained un-ascertained, PW-(«-Syed
Khalid Mehmood Hamclaﬂ has not specified the quantity -of any
alleged recovered article, while during his cross examination he has
stated that so for he remen\.bere’d, they took into possession chars
whgighing around 200 kg, Opium % Kg, few litters- of liquor, 13
Kalashnikovs, 39 riffles 30 pistols, around 2000 ammunitions of
different caliber, few dozens ofblarrels and repeatér éuns of 12 bore.
Whereas according to FIR ,21 7 kg Chars, 3/1/2 kg Heroin, 4kg
Opium, one cane of Skg along with two bottles of 1/1 kg liquor, 22
kg arms spear parts, 11 E'-arrels,'and eleven cietunes Jis stated to be
recovered from the spot. Whil2 as per recovery memo Ex-PW 6/1,
the investigating  officer has taken into possession the alleged
recovered articles of the following kind and quantity, 198 kz and
700 grams of chars, 34 k2 of Cpium and 6-1/2 liter of liquor, i3
Kalashnikovs, 03 rebeaters, 06 riffles, 01 air gun, 16 pistols , 01
revolver , 120 magazines, 1-1 barrelé, spear pafts of pistois 3l0 bore
weighing 22 kg, 3055 cartridges of different borés, 193 empty shells
of different bores, one knife without handle, 11 iron gloves' and 25
CNIs. Thus Ehe above referred statement of the star prosecution

witness as well as the two important above stated documents,
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clearly shows a huge contradiction regarding the, kinds and the

quantity of the alleged recovered articles.

11. It has also been established on record that the contraband and
arms, ammunition etc allegedly recovered from the spot were not
scaled on the spot.aﬁd remained lying‘ in open condition si1.1cexits
alleged recovery on 09/06/2011 till its alleged handing over to the
investigation officer on 18/10/2011.The investigating officer (PW-

8), during his cross examination , has admitted it correct that the

case properties in question were laying In open condition and were

not sealed and the same were also handed over to them in oper;
condition on 05/10/2011. Accdrding to Vthe s-ta’tement‘ of Fazal
Wahid Khan DSP Sadder Circle (PW-3) at the time of registration of
FIR @"pcase property was handed over to him , that is why he did not
hand over the same to the ilwes_tigation branch.lt is also undisputed
fact that the alleged occurrence took place on 09/06/2011 the
report is made on 29/.0.9/2()11, the FIR IS registered on 14/10/2011
and the investigation officer of the case allegedly taken in to
possession the case property: (n; -]U/_'l(]/'Z()'l'l. , e after 4-/;3 months
of the occurrence and after 5 days of the registration of FIR. Whereas
there is nothing c-ogent and convincing on record that during the
intervening period the case properties in question -were remained in
safe and proper custody and no tempering etc was done with the
same. These lapses on the part of the prosecution have cut the roots

of the case of prosecution, thus, rendering the entire episode
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shrouded in doubt. These facts by itself are enough to disbelieve the

prosecution version.

12.  Apart from this there are material contradictions and inherant
defects in the evidence of the prdsecution witnesses. According to
the statement of Syed Khalid Mehimood Hamdani [P'W-;S] when they
arrived to the P.S Badaber, “hey called the SHO concerned (accused
facing trial) and DSP circl-e and after their arrival to the PS and in
their presence they conducted t-he search. The PW-3, Sahibzada
Sajjad Ahmned, the then DSP circle also stated that at the time of
search and recoveries the SHO/ accused was present While
investigatjon officer of the casé (PW-8) has stated that the accused
facing trial was not shown in the site plan because he was not

present there, at the relevant time. The PW-4 Sahibzada Sajjad

Almed DSP circle Peshawar has stated during his cross examination
—

P

that during the days of occurrence, he was the DSP of the area and
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accused hcmg trial was ecrvmg as SHO of the P.S Badaber He has
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private rented building. He has also admitted it correct that the
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recoveries in question were made from the said rented building of
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PS Badaber. He has also stated that although he is the marginal
witness of the recovery memo referred in his examination ir chief
but does not know that who had ﬁrepared the same. The
investigating Officer Fazal Rehman Khan Inspector police lines

Peshawar (PW-8) has stated during his cross examination that he
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has not mentioned in the site plan Ex-PB that on whose instance the
same was prepared. He has also stated that the case property was

handed over to him in open condition on 18/10/2011. He has

admitted it correct that according to report Ex-PW 8/2 the case

property of the present casc were already case properties of the

different cases mentioned therein.

13. For the forgoing reasons, ! am éf the Efirm view that
prosccution has miserably failed to bring home the guilt of accused
through cogent and coni’idgnce inspirihg evidence beyonid shadow of
doubt. The prosecution evidence is pregnant of doubts and
according to golden principle of benefit of doubt one substantial
doubt would be enough for acquittal of the accused. The rule of
benefit of doubt -is essentially a rule of prudence, which cénnot be
ignored while dispensing justice in accordance wi;h law. Conviction
must be based on unimpeachable evidence and certainty of guilt and

any doubt arising in the prosecution case,2 must be resolved in favor

of the accused.

14.  The said rule is based on the maxim"_it is_better that ten

ouilty persons be acquitted rather than one innocent person be

convicted”. which occupied a pivotal place in the Islamic Law and is

enforced strictly in view of the saying of the Holy prophet(PBUH)

“That the mistake of Qazi (judge) in releasing a criminal is

better that his mistake in punishing an innocent”. Wisdom in this

regard can also be derived from the judgment of the apex Court in

TeCTED
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case titled Muhammad Khan and another v. The State (1999 SCMR .

1210) and case titled Muhammad Ikram v. The State 2009 SCMR

230.

15- Summing up in light of abové while extending the benefit of
doubt the accused facing trial namely Abdul Qadir is hereby
acquitted from the charges leveled against him . He is cn bail  he
and his sureties are discharged from the liability of bail bonds. The
case property be disposed of in accordance with law but after expiry
of period of appeal/ revision File be consigned to Record Room after

necessary completion and scmpilation.

Annouuced.
28.04.2017 R
(Muha ad Bhced Amjad)
Addl: ions Judge-XI,
Peshawar.
CERTIFICATE:

It is corlified that this judgment comprising fifteen (15) pages. Each

page has heen checked, corrected and signed by me wherever it was necessary.-

RUE COPY . -

(Muham d Amjad)
Addl: Sessions Judge- XI,
Peshawar.
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i the Court of Special Judge, ’\Ilti-(.‘()l'i‘llllli()ll_._(»l':_l_"(_)};‘i'._l_lv(_'_.l.']|}, Flivber Pokhtunking,

Peshuwar,

Case No.77 ol 2013,
Date of Institution, 17.12.2013

Date of Decision. 24.05.2017.

Stafe. .. Versus.

Ahdul Qadir Khan 870 Haider khan, R/o Tumbhal Balgrnm, District Charsaddin, Fx-ST1O.
Backin Ber, Peshonar, : ’

Case FIR No.06 dated 06.08.2013 of P.S. 2 G0 Peshawar, w/s 409 o PPC Fead witl \cumn 3
f ol Prevcmmn_pf Corruption Act )

ORDIR.

1) Vide VIR No.06 dated 06.08.2013. P.S. ACL. Peshawar, acensed Abdu! Qadir khun S/o

Haider Khan was charged for the offences punishable w/s 409 ol PPC read with seclion 5(2) ol

Prevention of Corruption Act and his case was jorwarded to this court for trying hm for the said

R offences.

t

;'ﬁ 2) According Lo the conltents of FIR, accused. being  the SHO of P S Badhber abusing his
L2 .

¢ olficial position. had kepr in his personal rovm the wenpony, .~\m|nu|1||mn.\'. and nareotics ele,

B .
D) senior oflicers of police conducted raid on the 1)(>|ILL station. and from the room in the personal

~ = Y gj -
ol lEJC accupation of the accused recovered as many ax 13 Kalashinkoves, 3 Repeaters. 6 Rilles. one
N G 3
7 L; Air gun. 15 Rifle. 16 Pistols. one Revolver. 20 Magazine. 11 Barrels. Spare parts of 30 hore
] -~ -
Tn L . - . Ansc . o . . ) .
: J pistol weighing 22 KG in all. 3035 Catridees of various bores. 193 Cmpties. 23 Bandolicr . one.
: § | ghmg g f
] .
A A Knife, 198 KG & 700 um Charas. 34 KG Opium. 3 7~ KG Herion. 6 % liters Liquor. 11 fron
8 g }
%
{ N - . -~ - . -

2 punch. 26 National Identity Cards and 39 Mobile phones. Alter inguiry. the case FIR No.88?2
= N ) ’ ) ‘
25 was registered on 14.10.2011 in police station Badhber (or the offences punishable u/s 9/CNSA,
VNS

T the DPP the CCPO. vide his office letter No. 2005-R dated23.7.13 directed Director ACE for

“ registration of cise,

I o :

v ﬂ 3) Pursuant lo said iciien an open ey o620 was ordered by the Director ACT Al
N ’

in view ol the inquiry report. vide his office Tetter No. 5240 dated 6.8.2013, he ordered the
registration ol case. and accordingly (he instants case wis reaistered and the curlier inquiry and

investigation carricd out by the police was made part and parcel of ©a¢ instant ense.

4) After completing investivation, chalior was submiied agamst the accused Tor (rial.
Provisions af section 241-A of Cr.PC were camrplicd with and the churge was Tramed against the

accused 1o which he pleaded not guilty and claimed trial,

e

besides putting 12 persons in illepal custody i the J\)kl\ up Learing abont i on 9.60.0011 (he

34 PO, 409 & 342 of PPC.and 13 AO. Alter investigating the case and obtaining the opinion of

e S
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3) I support ol its caxe the proseéution produced ad examined 1zl \\ ahid DS S
Circle Badhber as PW-1, L dagat Al 8.1 P.SL Badhber as PW-2, Sved Liaqgat :\|l Shahv Armorer
as PW-3. Muhammad Maroof Khan, C.O, ACE Peshawar as PAV-40 Khalig Dad. Inspector as
PW-5. Shaukat Ali S.1. P.S. ACE Peshawar as PW-6 and Sajjad Khan DSP Operation hashtnagri
as PW-7. All these witnesscs excent PW-3 & PW-6 woere cross-cxamined. PWs Bakhtiar, Sattar
Gul. Samiutlah, Shahid, Walayat Khan & Saleern 'Khan were abandoned by the prosceution.
While the remaining evidenee was yet © be recorded. the learned counsel tor accused applied
for acquittal ol accused ufs 249-A of Cr.PC 1 may be mentioned that an application for similm’I
elict was also subunied on U3 2008 wherens e imstan appheation has been subited on
15.05.2017, . ‘
0) Naotice was given to the fearned Public Prosceutor, .

7) Arguments ol fearned counsel for accused and learned Public Prosccutor-heard and file
perused with their assistance.

3 The record reflects that the main and the only allegation against the accused is that beihg
SHO ol .S Badhber he kept the weapons Ammunitions . narcolics and liquor cte mentioned ivn'
the FIR above in his residential room mstend of admitting the some in regular Malkhana of the
police station. .

9) In this regard. it may be stated that regarding the weapons. ammunitions. narcolics, an'd
liguor mentioned above. a separate case No.882 dated 1410 2011 was registered at P.S B'ldthI

as mentioned above. and the altested copy of the judgment dated 28.4.2017

“ the same

7. regarg
FIRC handed down by the learned Additional Sesstons Judge-N1 Peshawar would reflect thit
after facing comp]clc trial the accused has been acyuitied of the chary ged Jeveled against him in
the said IFIR,

10} The contention of the learned counsel Tor the accused has all atong been that in fact lh:c
building of the P.S Badhber had been destroyed in the Bomb blast and an ordinary house was
obtained on rent for the purpose of running the business of the police station and that the
residential room and spaces of the said building were used for various purposc of police qmtlon
including the “Police Malkhana™. He has claimed that in fact (he entire property mentioned
above was case property of various criminal cases registered in the said P.S and was lying there
as stop gap arrangement due to non-availability of regulur Malkhana, He refuted that the said
Hems were recovered eachusively from the sesidentind room of the accused. who was then llu.
SHO of said police station. n this regard he refened 1o cortain pirt ol the cross examingtion of
PW-5 & PW-7 and clainied that his said comcnuon had been fully substantiated by the said PWs
and as such the whole case of the prosecution had Tallen down ¢n the ground and there were
least probability of the suceess of the prosecution eise in the presence ol the relerred dey
of the of the said PWs. He also claim that the instant case has been manipulated due Lo the
animosity of the other officials of police with the accused which was apparent from the fact that
even the initial case against the accused had been registered more_than four months afler the

recovery of articles in question.

‘,‘1'2
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o . - | | |
i e Terned  Puilic Prosceuar apposed hese contentions and - cliimed thae (he
; prosecution had a wood case against the accused who hegl misused his olfiei position ax SHO of
/
i . . . . .
/:’ the P.S. and hud kept the case property of vavious cases in his pe

vsonal possession insicad of
/ Keeping it in he police maikhana according 1o rules, e therefore requested (hat let

and then the case pe decided

the
remaining PWs he examined alter full wial,
[2) The record has been examined in the light of e above contention of the fearned connsel
for the accused ang ol the public prosceutor, Fhe crass examinarion OF PSS & PWCT v heen
specifically perused,

L3) Tt appears tha PAV-3 Khaliq Dad the then Inspector investigation of Py, Badhber who,
alter completion of investigation had submitted complete cfy
FIR No.882 dated 14.10.2011 of p.g. 3

adhber had stated in his cross examination:-

“IUis correet that according to police rules the case property of the
criminal cases arc lying in the direct contral of Moharrir of the P.S. It
s correet that during the days ol occurrence one Syjid Khan wasg
mioharriv of the P.S. who s now dead. It is correct that the accused
lacing trial being SHG of the P.S. has made writlen complaint against
said Sajid Khan due to his inability being inoharrir of the P.S. Is
C(]I_’I'g’._LJI_VIIHII_('lII'fI]L’,A_IJ_I_Q__(__]_:}LS__(,}_I._.()L'L_.'l‘II’I‘lfrle‘ here was o ofticial Pos,,

ol Badhber rather (he

P.S. was established in a rented house becayse
e arented house because

the original P.S. was damaaedldestroved in

a_bumb biast. It is correct

that_being_a rented house the cose |

Aoperty ol different cases were

S LA RLINLA B

~

|

lying in diiferent parts of the house i.e. v
rooms”.

arenda. bath room and other
= Dath room and other

14) Similarly Pw-7 Sajjad khan the then NDSP Suddar Circle wha hag accompaniced (he
raiding team 1o the P, Badhber

EX.PW7/1 vide which (he

and had appeared ag marginal witness of recovery meme

above mentioned ammunition

and narcotics ete were taken ine
) f possession by the police had stated in his cross examination that:-
O ﬁ '
Sg llVAN SHis correer that the place rom where (e recovery was eflfected of
a9 53 . the above mentioned articles in the memo in My exanunation in chiel
S e

R , .
R 5\‘/’ was a rented house which was uscd as P.S. Badhber... 1t s correct

i ‘ .

= that none of (he police official of (he concermed P.S. are cited as PWs

3 4 .
> 5 on the memo mentioned in my examination inchief.... I is incorrect
3 . S
= o suggest that the case property taken into possession in Instant case
o0 - - . .
¢ e were the case property of diffzrent criminal cases regstered at P.S.
- = :
- . . . .
S < Badhber. I is also neorrect 1o suggest that as there Was 10 police .
o . - . ' T
= E__ station building that is why the same were Iving in o reated house and
e — . . o
Rt e t (he same were Liken into POSSEssion [rom the moharyiy olthe PSS
?\ G "d / < Q .
i / r '
(g
< 73 y
-0
= 72
= A

rrTESTED

allan in the initially registered Case” i

'r__.:.




I5)  The excerpls of the cross examination of the PWs repraduced ahove support the
contention of the learned counsel for the accused, It ix clear rom the above excerpts ol the eross
examination of these witmesses that the building of the 1°.5, Badhber had been destroyed in the ;
bomb blast and an ordinary house was rented (o i the business ol the police station mul lhcé

articles in question were lying in the rented building uwd as the police station lhus the

allepation that 1he sane ware reeavered frome residential room exelusively ocenpicd hy the

accused which would have made him liable 0 be punished u/s 409 of PP, are completely -

falsiticd. It may be mentioned here that iCis not the case of (he proseeution-that the accused had

misappropriated any case property. It is also worth noting that (he questioned articles were

allegedly recovered on 09,06.201 1 whereas even the initial case 1112 No.882 was registered on

14.10.2011 Le. more than four months after the recovery. This inordinate delay has not been |
explained. which in (he given circumstances. where the senior policd olficers had conducted (he
i, creates serious doubis about the \»h(m case. I view ol the dbOVL mentioned cross
examination of the two material witnesses, coupled with the fact ol unexplained inord inate delayl
in registeation of the case. it appears that the prosccution has filed (o establish s cascagainst
the accused bevond reasonable shadow of doubt. As such there seems to be no probability of the
accused being convicled of any offence. no matter what other evidenee s Iving in the stock with
and produced by the proseeution in this casc. in Ui cireumstances while invoking the provision
of section 249.A Cr.PC, the accused named avove s acqmlted of the charges leveled again
him. Being on bail he and Lis sureties are absolved of their liabilities under the bail bonds.

16)  The case property. if ary. should be kept intact Gill the ¢ expiry of the period of limitation
prescribed for appeal/revision and should be disposed or according 1o law if no appeal
preferred.

17)  Vile of the case be consigned to the record room afier putting it in order in accordance

with rules,

Announced.
Peshawar,
24.05.2017,

Aihammd 3ashir)
Speciat Judge,
Anti- Conupnon (l’lm'mual)
Khyber Pukhtunkhwa, Peshawar,

(

Certilicate,
~Lrafieate,

Certified that this order consists of four pages: cach page has been corrected vviicre

nceessary and signed by me.

samwvar, Khyber Pakhiunkhwag,

“specinl Judge,
\!S ')_1'77 Anti-Corrfiption Py neial), |
Pex!

Cowvar k
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IN THE COL JRT OF MUIIAMMAD [L\/r\n iy ;/\N TUDI( 1/\14 :

MAGN, RAT ~’~'VI PFSIIA‘ >

FORMAL c.“l-»lAR(sr{

1, Muhamnuul Ilyas Klum Juchcnl I\’I’lblsll.h
charge you accqsul \hdul quln Khan s/o H'udu i

Charsadda, as fQHQn .

That you on (\‘1/00/701 Lt duty hours wnhu
were l‘ound in pow ssion of inl mm'mt whxch you l\L ji
the purpqse of seljing, and theraby 'you committed .

article 3 of the Prohibition of Hadd Qrder, 1979.

-
Secondly: af ihe said daie angd time, yau acet

kept in your cusmc.ly the in_m:;icant, and therehy '
. A
offence pumshablu ander Artict4 of the Prohihitim

within my cogmzanu. and | hu. hy duect t]m you L»

said charge.

Q. Have you l_wun.l and understood the charge?
A, Yes.

Q. Do you plegd puilty or el trinl 7

A.  ldonot pleucl ity and ciaim trial.

RR

. Peshawar do herehy

P 1/0 mel Lalagising.

:nmts of P.5 mdhh Nl

- youy persopal room for
ence punishabibe el

-

nwm,d pu\‘\\‘%\‘cd and
muusc(l commitied i
R H_ﬂcld Opder. 1979 i

P

...-;E(!-by_lhi.\. Courl on e

B «nnm;(l Hyas |\n.u1
i aI Magistrite-V 1
Peshawm

i .nn‘,‘r('l/?‘;Z\ Whan,

TR 1"11 Magistrirte- -V,
Peshawar.
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In the court of
- NASIR KHAN JUDICIAL MAGISTRATE-VIII,
PESHAWAR

Order --- 10
16/09/2017

APP for State while accused on bail present, Arguments
over application u/s 249-A Cr.PC already heard and record perused.

Brief facts a.re that the accused was sitting SHO of P.S
Badbher who was compIained' against that he has in his possession
ammunitions liquor, charas, heroine and that he is involved in
business of stated narcotics, On sﬁch information ‘a~ raid was
conducted in a room situated in the quarter, in possession of accused
Abdul Qadir. On search, the raiding party recovered 13 Kalashnikov,
23 rifles of different bores, 17 pistols;:39 mobile phone sets, 2516
cartridges of different bores, 106 magazines, 217 K.G charas, 3 1
K.G heroine, 4 K.G of Opium, one cane five liters besides two
bottles/liqﬁor, 22 K.G of Spare parts of arms, 11 barrels whereas 12
persons were also found in confinement who were recovered. The
high-ups of District Police initiated inquiry whereas in a departnﬁental
inquiry major penalty was also proposed against accused. After
completion of inquiry the subject FIR No.882 dated 14/ 1072011 ws
9C-CNSA/ 3/4 P.0/13/14 AO/342/4Q9 PPC was registered against

accused at P.S station Badbher. Separate challan was submitted

against accused under section 9C-CNSA, 13/14 AO, 342/409 PPC

respectively before the competent Courts whereas the subject separate

challan u/s 3/4 P.O was submitted before this Court. The accused was

summoned and after compliance with provision of section 24]-A

Cr.PC, charge was framed against accused to which he claimed trial.

PW’s were summoned but unfortunately the prosecution failed to




/6_ ?

Cont’ Order --. 10 P
16/09/2017

procure the attendance of any single witnegs The accused filed

subject application y/s 249-A Cr.pc and requeste for his acquitta],

Special statutes. The learned App also apprised that no doubt, til] now

no PW could have been examined but the nope Production of pyyg

doesn’t entajl any consequences u/s 249-A Cr.PC rather, at the most,

-
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Cont’ Order --- 10
16/09/2017

the proceeding could be stayed under section 249, Cr.pC. Hence, she
requested for the rejection of application.

The record available transpires that accused being SHO
of police station Badbher irﬁplicated in the subject case u/s 3/4 P.O for
having in his possession liquor which he allegedly kept in his
residential quarter for sale purpose. But, as evident from the
Judgments of the Hon’ble Courts while disposing of the connected
criminal cases registered via same FIR but tried separately, the police

station was completed destroyed in a bomb blast and thereafter the

" entire case properties, involved in various criminal cases, were shifted -

to one room situated in the quarter under possession of accused/SHO.
It is worth material to note that as per contents of FIR one cane of five

liters and two bottles of one liter each liquor recovered from the

possession of accused but the recovery memo shows that total 6 Y

liters liquor were recovered from the residential quarter in possession
of accused. It is élso notable that subject property was taken into
possession by local police on 09/06/2011 whereas the same was
handed over to investigation Officer on 18/10/2011 after delay of 4
months. Likely the recovered liquor were not sent to the FSL for
examination, therefore, in view of delay in handing over of case
property by operational wing to the Investigation Officer and the none
examination of recovered alleged ‘liquor from FSL has shattered the
entire case of prosecution. The Investigafion Officer also failed to
investigate and collect detail of case properties which being case
properties of various criminal cases were -actually in possession of

local police. In absence of such a material evidence and drawing a line




Cont’ Order --- 10
16/09/2017

-

Y,
between the actual case properties and that anything incriminating

recovered from the personal possession of accused, this Court is not

inclined to hold and declare the alleged recovered liquor as personal
ownership of the accused/SHO. Adding more, the subject case is
- pending since 2013 and PW’s were repeatedly summoned but the
process serving agency failed to execute the process of Court whereas
" the prosecution also failed to procure the attendance of any single
witness. |

In view of above facts as the probability of conviction of

case would be just a futile exercise. Resultantly, the accused facing
trial namely Abdul Qadir son of Haider Khan is hereby acquitted
under Section 249-A Cr.PC from charges under section 3/4 P.O.
Sureties for the accused stands discharged from the liabilities of bail
bonds. Case prOpéx’ty, if any; be disposed of according to law.

File after completion and compilation be ‘consigned to

record room.

Announced '
16/09/2017 eV R
NASIR KHAN
e e Judicial Magistrate-VIII,
o Peshawar

iGated of Proparation, .

srate of Detivary, -

|
|
: accused does not exist in the case, therefore, further proceeding in the
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A, PR

a: o . o : .
: ;f‘;.'f\ B , This is an appeal filed by Abdul Qadir today on 29/07/2019 against the order dated .
13, 050019 agamst which he preferred/made departmental appeal/ representatlon on 20.05.2019 -

et
-

the perlod of ninety days is not yet lapsed as per section 4 of the’ Khybér Pakhtunkhwa Servrce

F B9

" As such the instant appeal is returned in original to the appellant/Counsel. The appellant

-would be at liberty to resubmit fresh appeal after maturity of cause of action.

No._f3 Sﬂz /ST,
- Dt_3%]-"2-/2019 .

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. M. Asif Yousafzai Adv. Pesh.

“Tr 1bunal Act 1974, which is premature as laid down in an authorlty reported as 2005- SCMR-

§

4

:
¥
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- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

/2019

APPEAL NO._| &~
Abdul Qadir | VIS Police Deptt:
INDEX .
S..No. | Documents ' Annexure P. No.
01. Memo of appeal T 01-08 (f
02. Copies of charge sheet, order dated A.B,C&D c- 13
29.09.2011, FIR and judgment dated
17.12.2018 o o
03. Copies of order dated 12.02. 2019 E.,F.G,&H [l,e-);
Charge Sheet & Statement .of ‘ S
Allegation and reply to charge sheet i
04. Copy of application I 24~
05. Copies of Show Cause & reply to J&K _
| Show cause notice . nG-29
06. Copy of order dated 13.05.2019 - L an
07. Copy of departmental appeal M o2
08. Copy of application N g
09. | Copy of letter dated 20.02.2019 O | Lo
10. Copies of acquittal orders P 2/6' 63
11. Copy of FIR Q b
12. Vakatlama | emmeme 6§ '
W
| APPELEXE;‘ o
THROUGH: | Q;DL/
: \__74!:“ ~
M.ASIF YOUSAFZAL
ADVOCATE SUPRE] OURT,
&
(TAIMUR ALYKHAN)
ADVOCATE HIGH COURT

Room No. FR 8, 4" Flour,

Bilour plaza,

Cell# 0333-9390916

Peshawar cantt:

e s oA - s St Tl R




< BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

IGhyher Pakhtukhwa
Sm viee TribunRal

APPEAL NO.| 8- 12019 :

- Dlnr‘; Neo, M—-
i Dmluﬁ_l.ﬂf/ i
Abdul Qadir, EX-SI S/O Haider Khan, PR
. R/O Village Jammat, P.O Kandar, Tehsil & DlStI‘lCt Charsadda.
(APPELLANT)
VERSUS

i. The Provincial Police Officer, KPK, Peshawar.
2. The Capital Police Officer, Peshawar. _
3. The Senior Superintendent of Police (Coord‘i:ifation), Peshawar.
4. The Senior Superintendent of Police (Operations), Peshawar.
' (RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST  THE ORDER DATED
13.05.2019, WHEREBY THE PENALTY OF DISMISSAL FROM
SERVICE WAS UPHELD AWARDED BY RESPONDENT NO.4
AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE. APPELLANT WITHIN
THE STATUTORY PERIOD OF SIXTY DAYS.

PRAYER:

Fi\edto-da¥  THAT THE ACCEPTANCE OF THIS APPEAL, THE ORDER
g Doy DATED 13.052019 MAY KINDLY BE‘SET ASIDE AND THE
fﬂfgf?[ ¢ RESPONDENTS MAY BE DIRECTED TO REINSTATE THE

1l APPELLANT INTO SERVICE WITH ALL BACK AND
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPROPRIATE THAT MAY ALSO BE AWARDED -IN

R L Y

FAVOUR OF APPELLANT.
RESPECTFULLY SHEWTH: o
FACTS: : 2
1. That the appellant joined the police force in the year 1983 as constable -

and due to excellent performance, the appellant was promoted to the
post of S.I and since his appointment the ‘appellant has performed his

.




1
|

duty with great devotion and honesty, whatsoever assigned to him and -
also have good service record throughout. It is also pertinent to -

mentioned here that the appellant has received A reports from his

- superiors and thus has had unblemished record, outstanding service

2.

record for a period of 29 years at his credit.

That the appellant was removed from service on 29.09.2011on the

some baseless allegations and FIRs were also lodged against the -

appellant. The appellant challenged the order dated 29.09.2011 in the
august Service Tribunal in service appeal No.1966/2011. The said

- appeal was finally heard on 17.12.2018, which was accepted, set aside

the impugned order and reinstated the appellant into service with the
direction to respondent department to conduct denovo inquiry as per
rules within a period of 90 days with further direciion to give
opportunity of cross examination to the appellant. (Copies of charge

sheet, order dated 29.09.2011, FIR and judgment dated 17.12.2018 '

is attached as Annexure-A,B,C&D)

That in compliance of judgment of this august Service Tribunal, the
appellant was reinstated into service for the purpose of denovo inquiry

vide order dated 12.02.2019 and charge sheet along with statement of

allegations were issued to the appellant which was duly replied by the

~ appellant in which he denied the allegations and gave the real facts
about the situation. (Copies of order dated 12.02.2019, Charge

Sheet & Statement of Allegation and reply to charge sheet are
attached as Annexure-E,F,G&H)

4. That inquiry was conducted against the appellant in which again

opportunity of cross examination on the witnesses was not provided to
the appellant by the Inquiry Officer on which the appellant also filed
application the respondent No. 2 for not providing chance of cross
examination to the appellant, but despite that no action has been taken

on that application. Even the inquiry report was not provided to the

appellant. (Copy of application is attached as Annexure-I)

5. That on the basis of above inquiry, show cause notice was issued to the

appellant which was duly replied by the appellant in which he denied
allegations again and gave the real facts about the situation. (Copies
of Show Cause & reply to Show cause notice are attached as
Annexure-J&K) ‘ ‘

6. That the respondent No. 3 passed an order dated 13.05.2019 wherein
previous punishment of .dismissal from service of the appellant was
upheld under RSO-2000 which was already set-aside by the
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- Honorable Tribunal in its Judgment dated 17.12.2018. (Copy of order
dated 13.05. 2019 is. attached as’ Annexure-L) '

7. That the appellant file departmental appeal on 20.05. 2019 which was
not responded within the statutory period of sixty days. (Copy of |
departmental appeal is attached as Amiexure—M)

-8. That now the appellant come to this august tribunal on the following
grounds amongst others.

GROUNDS:

A) That not. taking action on the departmental appeal of the appellant
within the statutory period of 60 days and the order dated 13.05.2019.
~ are against the law, facts, norms of Justlce and material on record,
therefore not tenable and:liable to be set aside.

B) That the appellant has been condemned ':unheard and has not been
~ treated according to law and rules.

C) That the inquiry was not conducted accoi‘ding to law and rules and

judgment dated 17.12.2018 as neither statement was recorded in the

. presence of appellant nor give him opportuhity of cross examining the

witnesses, but despite that inquiry officer held the appellant

responsible. Even the inquiry report was not provided to appellant

despite of filling of application for provision of inquiry report, which

~ is violation of law and rules. (Copy of application is attached as
Annexure-N) ' |

- D) That the inquiry was not conducted against the appellant according to
" the prescribed manner as the appellant has not provided chance of
cross examination of witnesses on which the appellant he also filed
application to respondent No. 2 but despite that no action has been
taken on his application. Thus the respondents have Vl(ualed section
5(1)(c) of the RSO-2000.

E) That the august Service Tribunal also ﬂirected the respondents to

. provide opportunity of cross examination but despite that inquiry
officer did not provide opportunity of cross examination to the
appellant which is violation of this Honourable Tribunal judgment as
well as norms of justice and fair play.

F) That the AIG (Complaint & Inquiry) marked the denovo inquiry to the
respondent No.3 vide letter dated 20.02.2019, but he appointed Niaz




Muhammad Khan DSP on his behalf, -thus inquiry officer cannot
legally appoint another inquiry officer, wh1ch is against the law and
rules. (Copy of letter dated 20.02.2019 is attached as Annexure-0)

Q) That AIG (Complaint & Inquiry) noﬁiinated respoflde'nt No.3 as

inquiry officer but he issued charge sheet and passed the impugned
dismissal from service order dated 13.05.2019, Wthh i1s not
permissible under the law and rules.

H) That the august Service Tribunal set aside the dismissal order dated

)

29.09.2011 which means that the impugned order of dismissal of the
appellant was no more in filed, but the respondent No.3 passed the

- order dated 13.05.2019, wherein he up}Zéld the previous penalty of

dismissal from service, which means ‘that impugned order dated
13.05.2019 is void and has no legal effect.

That hon’ble Tribunal set aside the impugned dismis_se-ﬂZ order dated =
29.09.2011 passed by respondent under RSO 2000 meaning by that

- previous dismissal order dated 29.09.2011 of the appellant vanished

)

forever, but despite that appellant was proceeded under RSO 2000 and
also upheld the previous dismissal order of the appellant,which means
that the whole proceedings against the appellant is void ab initio.

That the competent authority for appellant is SSP (Operation) while
the impugned action has been taken against the appellant by SSP
coordination which means that action against the appellant was taken
by incompetent authority and the whole proceedings are thus void ab
initio.

K) That the appellant has aiready been acquitted in the criminal cases by

the competent Court of law and there remains no ground to penalize
the appellant. (Copies of acquittal orders are attached is Annexure-
P) :

L) That in the charge sheet it was mentioned that raid was conducted on

09.06.2011 and some items were recovered from the room of the
appellant, but the appellant gave in detail about the real facts of the
situation and mentioned in his reply that the PS Badabher was blown
by a suicide bomber, due to which the available record and building of
the PS Badabher were damaged and in this respect -F IR was also
lodged again unknown person and due to the above mentioned reason
the record of the concerned Police Station were shifted to a private
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~ house and the charge of 12 person kept in 111egal confinement, he also ,

- the real facts about the issue of confinement of 12 person, but desplte -

 that he punished for no fault on his part. (Copy of FIR is attached as
annexure~Q) ' |

M)That the august Serv1ce Tribunal gave 90 days for denovo inquiry in
“its judgment dated 17.12.2018, but the respondent department did not
conduct the denovo inquiry within the spemﬁed perlod given by this’

-august Service Tribunal, which is violation of the judgment dated
'17.12.2018 of this Honourable Tribunal. - - '

N) That the appellant seeks permission to advance others grounds and
proofs at the time of hearmg

It is, therefore most humbiy prayed that the appeal of the
appellant may be accepted as prayed for.

=
APPELLANT

: Abdul Qadir S 2
THROUGH: j"

M. ASIF YOUSAFZAL
ADVOCATE SUPRE URT,

(TAIMUR ALI RHAN)
ADVOCATE HIGH COURT

&
(ASAD MAHMOOD)
ADVOCATE HIGH COURT

S Nona., 44 &M.
(Mtww/fl /74 goa{/)
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=ndent of Poh;\\\ﬁperatronmhawm iy

‘ou ST Abdul Qadir the then -SHO PS Badalhe!

Qadu th ihen SHO Ps Badaber, Peshawar committed the

It irjeqularities Lt | Lo

jJn! ?informat|on daLLd 09-06 2011 a raid was conducted and the

g, ir.emf Were re :overed from yOur room which were hidden by you withou!

: ‘ﬂﬁng oroper rece rl Bes oes 17 persons were also kept in illegal confinemen:

: f\r some ulter-o.r motjve and d: _Not show their arrest on record.Moreover,

[
been placed L’nder suspenqim found involved in such illegal acts on your

this’ amounts to gross misconduct on your part and renders you liable for
|

ioums iment under Rcmoval from Service (Special Powers) Ordence-2000. Thus you

have lbeen Chzrge shee LCd and is being proceeded against departmentally

Pl
Soaob g.‘\!aismnkov : ' _:-13
1 lee 2. Mistellencous rifles = 25 .
3 Pistols : =17 i

4, _Mob[re Phones - = 39
5. iCertridges (Mise) - = 2516
6. -Magazines : . =106
7.. Norcotics Hashas : =217 Kg
8. Herion =3%1/2 Kg
2. Opium =4 Kg
10. Alcohal =1 Can 5 Liter +1*1/2Bottle
11. Spare pa.t {Misc) =22 Kg
12. Barrels = 11 Numbers
13. Persons =

12 persons Kept in illegal confinement.
Note:- (Fuli detail of the above irfems are enclosed for reference).

This act is agains* the discipline which amount to gross miss conduc
On your part and render you liable for minor/major punishment under the mies

Removal from Service (Special Power ordinance) 2000.

2. By reasons the above, you appear to be gunty of misconduct unde-
section 3.0f the NWFEP Removal from Service (Specia! Power) Ordinance 2000 and

have rendered yourself liable to all or any of the penaltles specified in section 3 :
the ordinance, '

3 You are, therefore, required to submit your written defense within
- seven days of the receipt of this Charge Sheet to Enquiry Officer -
/ tﬁ)‘ 4. Your written defense, if any, should reach the Enquiry Officer withi-
- m}’ the specified periog, failing which it shali be presumed that you have no defence o
' Y ,)JJ, /‘ put in énd in that case €xparte action shall foliow against you.
3 // ’ //QV;%’; : . Intimate whether you desire tc be heard in person.
/;j -Z;f@',/\{(j. U,V‘q’( A statement of allegations is enclosed.
v

L N - Ktﬁes‘ied
(DAZAHMAD]

SR. SUPERINTENDENT OF POLICE,
OPERATIONS, PESHAWAR

. : S
TN T 2 e e e B s i st mgery s

TR e




aguinst SLAbdul. Qadlr Kan the then JHO

‘(lu]u

This order will dlspoge Of\ the Dr_partmenta
Bcnclobo,r on the™

grounds of allegauons that on .nfo"mat on dated. 09- 06—”011 a raid
and the followmg u.em were recovered from his

im’wi ithout rnamt._mmg proper ‘record.
"egal conﬁnement by him for

was conducted.
rocm which were hldden by hi
3esides 12 pcrsons were also kept ini
corme ulterior motive: and . did not show . Lhur anc..L on. rc.c.c)ld:_
shoroover, - he has been ‘pleced” under .
invcived in such illegal c.cts un his pard.

sheered and proceeded aoamSL departrnentaiiy.

=

Thus he has been chargc.

1. Klashinkov : . =13

7. Miscellencous’ rr(les LT =25

3 Pistols e . ’ = 17

LM -s}min DP‘Q;‘.CS X . = 39 .

5. Cartndoes (Mise) - L= 251'6 '
- 5. Magazines : = 106",

> Norcotics Hashas = 217 s<g .

g, Herlon ) _ :3 1/2 K '

9. QOcium S Kg -

190. Alcohel Can 5 Ltter -L1*1/7Bottze
vy Suare part (Misc) - s 22 Kg

12, Barrels : ‘ = 11 Numbers

13, Pmo—rq = 12 persons’ 1<cpt m Megal

S Commemem
Yhis act on. his part -has b2 diy Eérnished the image of
polica force in the eyes or gom.ml public, whlch amounts Lo gros:

misconduct and aable mm 1or pununment under RrRemoveal from

Service (Special’ Powers) Ord dce 2000

—-—— a.L. )
r:or .r\.g'y, ne \*.';s : "L LM\ L

deoartmentcl edcurry was mmatcd W'ml(. Mr
Rlaz th.r: DSP/CecurrLy %

of allegations and*'a
Shaid Ali :P/HQrs(mv y, Mr. Saleem

suspensnon “Being rounn'"

-ln°pcctor/DSP Rlaz ud. Din’ &haLL,k Desnaww wWere: appoml.ed as’

Enquiry Orﬁcers cmdmgs ‘of the’ !:l'\Q" ny O.ﬁcers wWere recerved and

DL.I’.JSCd who reccmmended nim lu‘ the ;olEowmg pt.mshmen*

I MaJor depaerental puni shmsnt should be awarded to SHO’

sbdul Qadir 1<har1,"

~

registered.

5 A criminal ‘case under the rel evant” prov'srons of iw ‘e’



Upon thé zmd:r‘gs of the: E..@_l iry Dffice r rge wes issued. :
Finai Show Cause Notzce to Wthh ‘*e submltged has rep[y, “Which ..
| wa3 perused/considered but was found un- saLnsIacLory ' .
I have gone through’ tho enqu:ry mc and pcrufcd the
Gitire record. The oﬁ“cer was- caIl :d for’ personal hc_armg The.'
deCiiad officer was heard in pers on but he fhd no (orwnrd. .my .

iousitio ok :nauon iherefore T am r‘onvmfc.d Lrat he'is: qu:!ty ol‘.

the charges leveled against him.

In light of the. recorrm\.nc_‘atzon'of tha_" enquiry

committee and the unders:gned b01 g satisfied that Lhe chargo .
reveled aoa'nst him are proved be!aned any shadow of doubts,

Peod therefore hc is hcreby awarded the major pumsrment of Dnsmn_,sal '
S JO"" 5orvzce under Lhe NWFP Rernoval from Servnce (Specnal Power)
' \_nuna..cc 2000 wnLh zmmed[ate c:tfer..

y ' I ENIOR SUBERTY ENDENT OF pouce
& "RA'IIONS D..sHAWAR

B «10_3565 /d ted: 4‘2//D 27/0] J2611.. _
e, fol9- 25 . _/PA, dated ’Dc;hawar the AA{?Q? /2011

Copy for mformatlon & n/actlon o -
The. Capital: CltY Pohce Oh.cer Peshawa ;

"z The SP/Rural e
3. The DSP/Sadoer ercle wntﬁ the dlrectlon, o:colfec he';,"} ‘
seized itmes’ from SP/I]]V@bt /HQ RS forg,‘f'.. !é i
. - n/action. e
vvvvv . : SHO PS Badaber with Lhe direcuon o rcg:sLezc Lhe raccﬁ
A : ~in ngm of ‘the recommemr' oo ofkhe ._..fuJ
committes ag ;inst“the defaulter- o.m.er before‘ seek-ng’;‘.t;.uj,_f' .

guidance :rom !egal bran\,h

5. 'Po EC-1, EC-11, cce AS

Lo S T e At
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PAKHTUNKHWA SERVICE TRIBUNAL,

o BEFORE THE KHYBER )
e L ~ PESHAWAR

SERVICE APPEAL NO. 1966/2011

Date of institution ... 24.12.2011
Date of judgment ... 17.12.2018

~ Abdul Qadir, Ex-Sub-Inspector, -
- S/0 Haider Khan. . _ ‘
R/OVillage Jammat, P.O Kandar, Tehsil & District Charsadda.

"(Appelllant) : :

VERSUS :

1. The Provincial Police O'fﬁ‘c.er, Khyber Pakhtunkhwa, Peshawar.

2. The Capital City Police Officer, Peshawar. . ' , :
3. The Senior Superintendent of Police (Operations), Peshawar. (Respondents) = .

SERVICE _APPEAL UNDER_SECTION-10_OF THE KHYBER
PAKHTUNKHWA _REMOVAL _FROM _ SERVICE _(SPECIAL
POWERS) ORDINANCE, 2000 READ WITH SECTION-4 OF  THE |
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 -
AGAINST THE IMPUGNED ORDER DATED 29.09.2011 ISSUED -
BY RESPONDENT NO. 3 WHO_VIDE THE SAME AWARDED o

MAJOR PUNISHMENT OF DISMISSAL FROM SERVICE UPON

LHE_APPELLANT AGAINST WHICH APPELLANT PREFERRED

- DEPARTMENTAL APPEAL _TQ_RESPONDENT NO. 2 ON

& - 03.10.2011 BUT THE SAME WAS NOT DISPOSED OF WITHIN

IHE STATUTORY PERIOD OF-60 DAYS.

(‘X Mr. Khaled Rahman, Advocate. - .
§“. - Mr. Muhammad Jan, Deputy District Attorney.

For appellant.
For respondents.

~ "

s &r\ Mr: MUHAMMAD AMIN KHAN KUND] .. MEMBER|(JUDICIAL)
\\ MR. HUSSAIN SHAH MEMBER (EXECUTIVE)

AR RN -’:‘*‘r‘;z)

 JUDGMENT

" wa | MUHAMMAD AMIN KHAN KUNDI, MEMBER; -

Appe:tlant alongwith
A E"-“"'."u.li‘ . . ' (I o . - ‘ . - .
Pﬁ?ShaWaf‘ his counsel present. Mr. Muhammad Jjan, Deputy District Attorney for the respondents

‘ p_reseﬁt. Arguments heard and record perused.;

2. Brief facts of tﬁe case aé per 'pl'eserit service .appeal:' are.theit the appellan{ was
sm:_vin;g in Police I-)'epat“'(meﬁt as Sub;lnspectég He was di»smigsgd from SCl:ViCIG under

-Khy‘be1w Paklin11i1<11Wa-I{einova1 frdﬁ'; ._S“,;rv;ide ({S}ﬁecial Powers) Ordi.nann:é, 2_00Q ‘b_y the
< r'co;mpetcnt éut.l_';ori'{y'vide order dat.cd?S".'OF)-.ZO'E'l on the allegation that the higher

authofity conducted a raid at the quarter of the appellant and recovered from the
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100m/quarter of lnm vanous 1tems of case property mentioned in the charge sheet and
be51de it 12 persons were ’llS(} kept 1lleg'tlly conﬁned by him for some ultonor motive.
“and did nottshown their arrest in the record The appellant filed depar tmental 'lppe'il on

. 01.10. 2011 wluch ‘was not decided hence, the present service appeal on 24.12. 2011.

"r

3 Respondents were summoned who contested the appeal by hhng wntten :
reply/comments
4. ' Learned counsel for the appellant contended that beside the departmental |

S
‘R\
o

e

1

L3

p10ceecln1gs one cununal case vide FIR No. 882 d"tted 09 06 20ll under selcuons 9C
CNSA/ 13414 AQ/3/4 PO/342 PPC Police Station Badabher was also reglstered agamst.
the appellant but the competent court has acqultted the appellant from the cummal case.
It was lurther contended that before the alleged raid conducted by the h1ghe1 pohce
authority. on the residen tial quarter of the appellant Police Station Badabher was blown
by a smmde bomber wherein all the official record/case property. available in the Police
Station Badabher was damaged and the building of Police Station Badabher was also
clamaged and in this reSpcct FIR. No. 75 O| dated 16.1 1.2009 under sectlon

302/324/353/ 109 PPC, % Exp Sub Act/7 ATA at POllCB Station Badaber Pesl \awar was

.also reg1sterecl against the unl»:nown persons. It was further contended that thez appellant

mlght have ta.ken some case propelty to his quatter due to this reason. It was further

contended that the appellant has rendered 29 years long service but the eompetent
authority has not taken.into co'nside'ration of his long 29 years service at the time of

 passing of impugned order of dismissal from service of the appellant. It was ﬁ“thf;"j

Sl

f

contended that the appellant was also held good ACRs durmg long 29 years 'serv1ce££ It“

was ful’ther contended that durmg the' relevant day the higher authority d1reetedrthe
compete‘nt. authonty of Pollce Station Badabher to kept suspicious pe:xson,m..fm
i . . ,;::::.4

lnvestigation under section 154 CrPC. It was further contended that the appesllant was

not provided opportunity of personal hearing before the impugned order. Tt was further

cOntendéd that the inquiry officer has reeorded the statement of witnesses durlng the

;

- inquiry ploccedmgs but no opportun'ty of cross examination was prov;oed to the

appellant although under section-3 (c) of Khyber Pakhtunkhwa Removal from Se1v1cc

- (Specxal'Powers) Ordinance, 2000 it was mandatory for the inquiry officer to provide




(1)
' (a)-

(b)

v

Power to appoint an Inquiry Officet or Inquiry Committee,----

by

(c) Enqmre mto the charge and may e‘camme such oral or documentaw ev1dcnce

At,

-in support of the charge or in defence of the accused as may be considered neceSS'lry :

and the accused shall be entitled to. cross -examine the witnesses against lnm

7. As the appellant was not p10v1ded opportumty of cross examination on the

——

' thnesses by the mquny officer deposed against hlm in the inquiry proceeding

therefore the same has rendered the whole inquiry proceedmgs 1llegal and li Abie o be

'.‘

set-aside, As such we accept the appeal set-aside the impugned order and reinstate the
appellant into service with the dlrectlon to the respondent- depaﬁment to conduct de-
novo inquiry as per ruIes within a penod of 50 davs from the date of recei pt of this

jiadgment thh further dlrectxon to gwe opportumty of cross examination to the
.,k- P e

T I
'appellant. 'Ehe issue of back‘ benefits shall be subject to the outcome of de-novo inquiry..

Parties are 1eft to bear their own costs Flle be conslgncd to the record room.

ANNOUNCED E /47 4
17.12.2018 | | //t/ﬂ?w’ W‘"J‘/ 7o

(MUHAMMAD AMIN KHAN KUNDI)
: MEMBER

(HUss IN SHAH).
 MEMBER
Ttoopy




o OFFICE OF TH%\V\“Q&é
- SENIOR SUPERINTENDENT OF POLICE
(OPERATIONS) ‘
" PESHAWAR
E-mail; sspoperations2448@gmail.com

Phone. 091-9210508
Fax. 091-9213054

Consequent upon the judgment order dated 17.12.2018 passed by the Honorable
Service Tribunal Peshawar in service appeal No. 1966/2011 appellant i.¢ Ex-Sub Inspector Abdul

Qadir is hereby reinstated in service conditiohally for the purpose of conducting denove enquiry

SN . : f_#———__——_
with immediate effect. . \ IS

5

'ENT OF POLICE,
OPERATIONS PLSHAWAR

No./3 _Z—- 44 /PA dated Peshawar the /21 e2.72019.

l. Copy of tl.ae‘above alognwith relevant enquiry file is forwarded to the worthy
| Deputy Inspector General of Police, Enquiry & Inspection KPK Peshawar with 2
N quuest to conduct denove enquiry against the above namcd appellant as desired
by the worthy PPO vide his office letter No. 573/Legal dated 30.01.2019 (copy
B attached), keeping in view the period of 90 days' prescrlbcd -by the Honorable
Tribunal vide judgment quoted above, (st=c7) ‘. .
2. Copy to the Capital City Police Officer. Peshawa1 v1de ‘his office Dy No.
| 73 5/CCPO dated 04.02.2019 for information please.
3., DSP Legal CCP Peshawar
4. EC-I1, EC-], Pay Officer
5. FMC
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DENOVO PROCEEDINGS RV\W/

CHARGE SHEET

i1, Ijaz Ahmed 3r. Superintendent of Police, (Op2rations), Peshawar as
competent authority, hereby ci"arce you SI Abdul Qadir the then SHO PS Badater
Peshawar as follows:-

You SI Abdu! Qadir the then SHO PS Badaber, P2shawar committed the
following irregularities that:- : | '

On informatiori' dated 09-06-2011 a. raid was conducted and the
following item were recovered from your room which were *:id- en by vou withou
maintair.ng proper record. Besides 12 persons were also ket in illegal confinement
by vou for some ulterior motive and did not show their arr-st on record.Maoreover,
you have heen placed under suspension, found iﬁvofved in <uch illegai acts on your
part. All this amounts to gross misconduct on your 'part an i renders .you liable for

punishment under Removal from Service (Special Powers) rdence-2000.Thus you

have been charge sheeted and is being proczeded against departmentally

1. Klashinkov =13

2. Misceilencous riftes =25

3. Pistols =17

4. Mobile Phones = 39

5. Cartridges (Mise) = 2516

6. Magazines = 106

7. Norcotics Hashas . = 217 Kg

8. Herion =3*1/7 Kg

9. Opium =4 Kg

10. Alcoheal - =1 Can 5 Liter +1%*1,; ’3ottle’
11. Spare part (Misc) = 22 Kg .

12. Barrels =11 hwainuai's

13 icersons = 12 persons Kept in -liegal confinement.

- Mote:- (Fuli detail of &l e abcve items are enclosed for r=2ference).
1. This act is against the discipline which amount to ¢ross miss conduct on
your part and render you liable for minor/major punisi ment under the rules

Removal from Service (Special Power ordinance) 2000.

2. By reasons the above, you appear to be guilty of m:sconduct under section
3 of the NWFP Remova! from Service (Special Power) Orcinance 2000 and have
rendzrec yourself liable to all or any of the penalties specfied in section 3 of the
ordinance.

3 You are, therefore, required to submit your written defense within saven

days of the receipt of this Charge Sheet to Enquiry Officer

4, Your written defense, if any, should reach the Er iiry Officer within the
specified period, failing whi.h it shall be presumed that you ..av. no defence to pi

in e 1 that case exparte a: tion shall follow against you.

| 5. intimate whether u desire to be heard in persen \" ‘S" e
| €. A statement of aliegations is enclosed. - ; - b
! L b (LL : S é )
- , s % (JA\IEH KHAN)
b/ \r‘-ﬂ‘*"' Y L/M o SR. SUPERINTEI DENT OF POLICE,

d

COORDINATION, PESHAWAR

ww(/f “"‘J‘”/"é//;f’/»bub»j’

aw”w% L3R

i e e e U e SO P PP

4



DENOVQ PROCEEDINGS o :
. DISCIPLINARY ACTION AGAINST . T T
SI/SHO ABDUL QADIR POSTED OF PS BADABER - '

N
I, ljaz Ahmad, Sr: Superintendent of Pollce, Operatrons Peshawar :IS :

Ucompetent authornty, is of the op;nlon that S1/SHo Abdul Qadir posted of PS Badabe‘r,

“peshawar rendered him fiable to be proceeded agalnst -as he committed the following acts

-~ within the meaning of Section 3 of the NWFP Renioval from SerVrce (Spécial Powera)
‘Ordlnance V/2000. , ' N o o

STATEMENT OF ALLEGATIONS.

SI/SHo - Abdul Qadir posted of PS Badaber, Peshawar committed the
following irregularities that:- = -~ i

On information dated 09- 06 2011 a ra:d was conducted and the followmg

item were recovered from his room whlch were hidden by him without mamta!nmg proper '

- record. Besrdes 12 persons were also kept in illegal confmement by him for some’ ulterr.or

":- motive and -did not-show their arrest on record. Moreover, he has been placed under

" suspension, found mvolved in such illegal acts on his part. All this amounts to gross

. misconduct on his part and renders him liable for punishment under Removal from Servuce

aqainst departmentally.

!'(‘)WJJ 32 )&"?7 N -

IC W‘f ,JJM :: (JAVEDWA

20.02.2019, therefore Mr. :Niaz' Muhammad Khan DSP- Gootdination is hereby appomted as

) approprlate actuon agalnst the accused.

(Special Powers) Ordence 2000:- Thus he has. been charge ‘sheeted and Is: belng proceed%d-

13 - - -

10. Klashinkov =

11. Miscellencous rlﬂes } =25 _ o o

12. Pistots =17 _ o ' !
" 13. Mobile Phones . = 39 T

14, Cartridges (Mise) = 2516 - - -
© 15.Magazines - =106 .. i o i

16. Norcotics Hashas L = 217 Kg " : 3

17.Herion ’ . =3*1/2 Kg ' . !

18.Opium ' : =4 K¢ ' . ;

10. Alcohal N =1 Can 5 Liter +1*1/280tt|e =

11. Spare part (Misc) © = 22Kg

12, Barrels = 11 Numbers

13. Persons =12 persons Kept in illegal conflnement

Note: -  (Full detail of the above items are enclosed for. reference) . {

1. This act is against the discipline which amounts to gross miss conduct ‘on hrs

part and render him liable for minor/major punishment under the rules Remaoval frj,om

" Service (Special Power ordmance } 2000. S ’ '

2. For the purpose of scrutlnlzmg the conduct of the sald accused with reference
to the above allegatrons a denovo enqwry is ordered by cPO vide memo: No. 836/E&I ddted 4

enquiry officer. ]
3. The Enquiry Officer shall, in accordance with the provisions of’ the Ordinance,

provided reasonable opportunlty of hearing to the accused. officer, record its flndlng wrthin_

‘ :-{07 days of the receipt of this. order, make recommendatlons as to punishment or olher

L

4, The accused and a well conversant representatwe of the department shall rJom
the proceedings on the date. Time and place fixed by the Enquiry Offlcer

o

2/{9 o - @y

L (5
SENIOR SUPERINTENDENT OF POLICE,

) ‘COORDINATIONS, PESHAWAR
(5} V /PA, dated Peshawar, the /2019. a

Copy to:-

SI Abdut Qadir (Dismissed) with the directions to appear before the Enqurry
Officer on the date, time and place fixed by the E.O for the purpose :
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fo. e o _ \
\ ' OFFICE OF THE

Phone No. 0919213757
Fax: No. 091-9212597

No't. 76 "/P'A, - Dated Peshawar the Rz, 169 12019,
. 'FINAL SHOW CAUSE NOTICE

....1. .

I Javald Khan, Senior : Supermtendent of Police  Coordination,
Peshawar as Competent Authorxty under P.R 1975, do hereby serve you, SI Abdul
Qadlr Peshawar .as follow - : ——

SENIOR SUPERINTENDENT OF i’OLICE
COORDINATION PESHAWAR,

=

( a) That Consequent upon the completlon of inquiry conducted against you .

by enqulry officer Mr. Niaz: Muhammad, DSP/Coordination Peshawar for

Wthh you were also given opportumty of hemng

- '-.i(b) On. gomg through the findings and recommendation of the inquiry -

ofﬁcers the material on record and other connected papers mcludmg your

O defense before the sa1d ofﬁcers

' :. ‘.I am satxsﬁed that you have commltted the followmg acts/omlssmn -

i) : That a huge quantity of ‘arms/ammunitions and othér contraband
‘ items (narcotics) were recovered from your residential quarter of
Ex-SHO Abdul Qad:r kept without any legal justification.
L
" You also lIlegally confined 12 innocent persons and put them in the
lockup for about 18-days without any criminal case thus violated &
‘ mnsused ofﬁcnal powers. '

gross mlsconduct and the allegatlons against you stood proved.

AW e r'qu MY\III JI\.I\A

- maqu_'/mmor penalty including dismissal from service under the said Rules.

You ét;e,.' therefdre, fc;duifed to Shhw Cause as to Why the aforesaid penalty
should not-be imposed upon you.

;»If no reply to this is notice received within 7-days of its delivery, it shall be

actton shall be taken against you.

‘- r'/"' (b@/’ ég‘) CV/LJ/ . . - :
‘\\yﬂg . SENI  SUPERINTENDENT OF POLICE
\ CO'ORDINA'TION,'-P-ESHAWAR.

: ul) The enquiry ofﬁcer durmg the course of inquiry found you guilty of -

prcsumed that you have no defense to put in and in that case an ex-part -

_As a_resu_[f ﬁ'lerpgf‘ I’ _ag. Cerppgtept, A.Lfbnrif\l dnmdpd 10 IMDose non vou. ... ... .
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v .. 4 -OFFICEOF THE W~
" aENIOR SUPERINTENDENT PCJLICE L
R COORDINATION PESHAWAR et
o - © ... PhoneNo. 091-9213757 -
v S Fax NO 091 c~212597

RS o

ORT)FR T T R AR

€,

ey complfance of the SEIVICB< Tnbunel Ol'de! \ndc ]udgment dated 17 !2 2(3?8 in selvrce
appea! NO 196(/2011 recéived “in thls office from the office of DIG/E&I Khybel Pakhtunkhwa - wde No.
836/B&T dated 19.02. 2019 Ex-SI Abdul Qadir- was cond[tlonally reinstated by SSqP/Opexattons Peshawm and
'.a ‘Denovo Deparmental Enquiry agamst Ex-- QI ‘Abdul’ Qadir was conducted by MI Nlaz Muhammad

DSP/COOldmatmu Pe<hawar o AR R I'l §

: 23'5' R . The a‘!cgatnons levelled: against Him ware tlwt he while postcd als oF{O PS Badaber on‘09-06-
A«ZOH a raid was conducted oft hu Foom and a huge quaﬂtlty of alms/ammmntlon narcotlc-: and other
mlscellemous :tem:/mncles mentrone‘l in the charge sheet were: recovexed ﬁom his rooin h;dden by him
wﬁhout mamtanmg proper record Bes‘zdes I2 per sous were also kept n- lliega[ OO'\ﬁnement by hlm for some

' ulter.or motives and did. not whow theu arr est on recmd FO: ]us gr oss mlsconduct he was a[so placed under:
: suspensrdn ' ‘

.3“-‘, -

5

The Erqutry oﬁ"cer after conduc.tmg Denovo Depa!me.ntal Enq‘hlry ‘rccommonded ﬁhat the

’ charzes ‘eveled against lum ‘preved and found gu1lty of gross “miscondict, -"HOWév'BI the enqwry off"cel also
,s=1bm|tted that '\Itbm.ph the: allegaumnu against the official stand proved bu m the samé alleoatlons a cumma[

. ca<- v:oc Fl’R M ai dated 26- OG-”HI /s 9C- CNSA/I.;/M AO/ Ya PO PS=Bad\1her ‘was reg:stexed ,agambt
lum ‘He-was arres:

.e‘i and remamed behind the bar-for a pel-od Of 14 moiiths and 14 days. Later on tle court,
‘has acquittéd htm of (hc qharges~!eve.led agamst him. Similarly ariother case wda FIR. No 06 dated 06-08- 2014 )
q{s 409/5 (2) PC Act Of ACE Hayatgbad also reg:stered agalnst him but later Onracqmtted by special Judge }
..'Antn Corruptlon Khvber Pakhtunkhwa; The enqmay officer further 1ecommended {hat the alleged official has

' suffered fﬁaﬁcmllv phyclcally as. wel! as mentally fOI abouit - ‘08 years m the aferesazd allegations - havmg

lengthy service of ahout 36 years and .supporied large fa mly membets The enqury ofticer prov1de Kim 1ull
: apportumty of CTOss qu *stions durmg the cou rse uf enquny
4

.‘”‘<
. .

-After perusal of the tmdmgs of the enqmry off'cel tl1e official was served wuth Fma‘l Show

Cau>e Notice.-He subriitted his writfen reply Io the final show cause 11otlce whlrh was cxamined and found:
unsa-tsractow Tle findings Of the enqu:ry officer and-ather mater ial ava:lable ¢u record. shows that he has
: ~cdm'mt‘ed 3 giess m!sconduct and. the allegatlons qtand proved heyond any ‘doubt. He- -was given. the:

apporfumtv of ‘personal hearmg also, "heuefone, keeping in view the fi Fndmgs of the enquiry Off'cer arid other
matﬁrml

<

5.
Iab'f= on - reomd the’ undcm’gned re=<hed the, conclusmn that. eaxllar Gldel‘ -of major penalty of

_d]smlssa. from. service under NWFP Removai ‘roin Service (Special, Powers) Ol.clllnance 2000 awatded by
N '*'SP_/Opredtmns-.s upheld. .. o

L ERee ey ] SENIORSU?ERINT} NDENT OF POLICE
: T 27 JV IS R COORDINATIONPESHAWAR
.t Dated /3 _r/zow ot g |

o __3_3 -90. ,PA dated’Peqhan 13765 o
R P © . Copies for lnfornmttoh and n‘} thc-. e S
- 1. ': Cap1tal City Folice Officer Peshawa-\

;, 2. Deputy Inspector General f Police. E&I Kllybel Pakhtunkhwa Wt to hm off ce letﬂer No
© B36/E&I, dated 20-02-2019 : :

_ ;'»r-3-,~~SSP/Operat10n< Péshawar. - Lo .... . EURT o o o l
< 4. PO/ EC-VEC-I for necessscy acnon oA o | o
\,'V Offi ieial sencerned. / ve A : :







The Capital Police Officer, .

Peshawar‘. : § &)/0 / ‘y / 20—[ f

Subject: Departmental appeal against the impugned order dated 13.05.2019 passed by the
Senior ‘Superintendent of Police Coordination Peshawar thereby  upheld the
previous Major Penalty of Dismissal from Service under KP Removal from
service (Special Powers) ordinance, 2000 which was once set aside by the Hon’ble
Khyber Pakhtunkhwa Service Tribunal with ‘the direction of denovo Inquiry.

Respected Sir,

1. The appellant was appointed on 01.01.1983 as constable in the Police Force and by

dent of his efficient performance of his duties, he was promoted from time to time and

» now hé was serving as Sub-Inspector and posted as SHO Police Station Badaber.

During his entire service, appellant has never beer penalized for any misconduct nor

has there been any criminal case registered against him or found involved in any case

of corruption. Moreover, dppellant till date has received ’A” reports from  his

“superiors and' thus has had unblemished, outstanding service record' for a period of
about 29 years at his credit, T

2. That appellant earlier was removed from service on 29.09.2011.The appellant
approached: ‘to the Khyber Pakhtunkhwa -Service - Tribunal in Service Appeal
No.1966/2011 which was accepted vide order and: judgment dated 17.12.2018.
(Annex:-A) thereby the impugned order dated 29.09.2011-was set aside and reinstated
appellant into service with the direction to the respondent departinent to .conduct
denovo inquiry as per rules within a p,eﬁod of 90 days with further directions to give
opportunity of cross examination to appellant, '

3. That the judgment of the Khyber-Pakhtunkhwa Service Tribunal was received by the
department on 14.01.2019 and pursuant to the same appellant -was -conditionally
reinstated in se_'ﬁ/ice by Com‘petent_ authority SSP/Operation for the purpose of denovo
-inquiry vide order dated 12.02.2019 and denovo ‘inquiry was also initiated against
appellant in fegai'd of which a charge sheet was issued to appellant on 04.03.2019
while statement of all_e;gation on 13.03.2019. Appellant submitted reply to the charge
sheet - on 04.03.2019. The inquiry was conducted in slipshard manner without
providing appellant a fair opportunity of hearing, On the basis of which a show cause -
notice was issued to appellant but o copy of inquiry was supplied to appellant for
which appellant repeatedly requested for the provision of said inquiry report to erable
aﬁpellant..to submit a proper reply to show cause notice. ‘

4. That as per law Senior Superintendent Police ( Operation), Peshawar is the competent
authoritj}‘ who  conditionally reinstated ‘appellant in  service " for
proceedings, therefore, as per law he had to be proceeded appellant but astonishingly
Charge Sheet with statement of Allegations was issiied to the appellant by the Senior
Superintenderit of Police (Coordination), 'Pe!sl'iawa'r thus all
prbceedfhgts" against the appellant are éorum-non—l udice.

disciplinary

the disciplinary

That thereafter denove inquiry was conducted against the appellant afler the lapse of
90 days. It would not be out of place to. mention here that the inquiry report-has not
been provided to appellant; therefore, appellant submitted an application for the




’ | - 2

provisié)n of inquiry proceedings before the Senior Superintendent of Police
(Coordination) Peshawar on 24.04.2019 under the KP Right to Information Act,
2013(Annex:-B). Likewise, another- application. was also submitted for the same
' p’ﬁrpos% before the AIG Legal, CPO. Peshawar on the same date (Annex:-C) bul no
-heed w;és paid thereto. o :

6. That appellant was issued final Show Cause Notice by the office of Senior
Superintendent of Police (Coordination), Peshawar on 24.04.2019 to which the
appellant responded by way of submitting detailed reply of even date wherein
appellant explain his position, each and every aspect of the case bu't the same ‘was not
considered and finally impugned order dated 13.05.2019 was issued thereby the earlier
major fae'nalty of dismissal from' service under Khyber Pakhtunkhwa Removal from
‘Service (Special Power) Ordinance,2000 was upheld without cogent reason and cause
which was onée set aside by the Hon’ble Khyb_er Pakhtunkhwa Service Tribunal.

7. That now the ap]Sellant,_ being aggrieved of the impugned order files this departmental
appeal before your good-self inter-alia on the following grounds;

A}
3

Grounds;- '

A. That the appeilant has not been treated in accordance with law and rules on subject under
Atticle-4 Ej'f"the Constitution of the Islamic Republic of Pakistan,1973 and the impugned . |
order has unlawfully been issued by the incompetent authority which is liable to be
declared null and void. - | B |

B. That the ;i;mpugned_ inquiry was entrusted to Mr. Javed Khan- SSP Coordination but
© himself f@iled to carry out the inquiry and he assigned the same to DSP Mr. Niaz
- Muhammad without any notification and order of the competent authority which is illegal

~and unfair, and thus the report of such inquiry has no legal sanctity and not operative
against the appellant rights. - '
. ' P

That clear violation of the direction of the Khyber Pakhtunkhwa Service Tribunal has

been made and appellant has not been allowed to. cross examine the witnesses which is

clear violation of Article-10A of the 'cdnstitutionrdf the Istamic Republic of Pakistan
1973. '

That it would not be out of place to mention here that as per the direction of the Hon'ble
Tribunal the department had to conduct denovo inquiry within a period of 90 days and
the department received the judgment on 14.01.2019. While appellant was chérged on
04.03.2019 and passed the impugned order of dismissal from service on 13.05.2019 after
119 days \,j{hich is beéyond the timeframe given by the Hon’ble Tribunal.

- That in case ‘of appellant, the competent authority was Senior Superintendent of Police
'(0peratioﬁ5), Peshawar who had to .proceéd against the appellant in denovo mquiry while
charge sheet and statement of allegation was issped by the’ Senior Superintendent of
Police (Coordination), Peshawar which'is tegally not sustainable. Similarly the impugned

- order of dismissal from Sex'yi'ce was passed by -the incompetent authorlity, ie. Senior L
Superintcn}i’ent of Police (Coordination), Peshawar. which is illegal, void ab-initio and -
ineffectiverupon the rights of appellant.

F. -That earliér punishment of dismissal was set aside by the Hon’ble Tribunal but without
. imposing any proposed penalty the incompetent authority (SSP Coordination) upheld the




3

A earlier punishment in the fresh impugned order which has no legal sanctity and liable to
be set aside, ‘ )

G. That the inquiry report has not been prov.ided to the appellant inspite of the. fact that the
'appéllaxy has properly applied fOrvthe‘se_xm_e, therefore, the appellant was condemned
unheard; |

epartmental proceedings the departmental

proceedings against the appellant and was nominated
into difggrent FIRs of same matter but later on in both the criminal cases appellant -was

Ho_ll’bl){;;acq111tted of the charge'by competent Court of law as the department could not:
proved the case against the appellant. When the criminal cases were not proved and
appellant was acquitted then in such circumstances the departmental authorities have no

legal justification to pass the impugned order and deprived appellant of

his services as
. réndered by-him.

I.. That appellant has put almost 29 years-in the service of the Department and served to the
entire sa@isfaction of his superior through thick and thin and the imposition of the major
penalty of dismissal from service at this stage of his service is exiremely humiliating,
harsh and does not commensurate with the charge leveled against him.
L S N I
J. That the pervious service of the appellant is spotless and never was he found involved in -
any kind of misconduct including corruption, T '

e

K. "Ifhafappéjllaﬁt also requested to be heafd-infperson.-

It is, thef‘!éfore, humbly requested that on acceptance of this departmenta appeal. the -
impugned order dated 13.05.2019 may kindly be set aside and-appellant be reinstated into
service with all back benefits, ‘ ’

- ' o . ‘ L ' o a | C : BT . Youm_i/‘c";'i/}gﬁzl_ly.
faed :@g‘j‘e‘ . L ' N 1

Qadar Khan,
* Ex — Sub Inspector,
No. 555 - P |
"~ R/O Jammat, .
District Charsadda
Cell : 0315 - 6868444

Dated: 20/05/2019

L
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Phone: 091-9211947

Offlce of the Inspector General 0 Police
Khyber pPakhtunkhwa, Peshawar

0. Z 3 6 /E&I, dated Peshawar the (Qo /02/2019

The Capital City Police Officer,
. Peshawar.

Subject: . DENOVE DEPARTNLENTAL ENQUIRY AGAINST EX-SI
ABDUL QADIR X :
Memo: '

Please. refer to SSP/Operations, Peshawar order No. 139-44/PA dated

122. 2019, on the subject cited above.
Denovo departmental enquiry against
SP/Coordination CCP, Peshawar and final outcome

efore 10.03.2019, before issuance of formal order,

2. Ex-SI Abdul Qadir may be

conducted through Mr. Javed Khan, S
be communicated to this office, on or b

for the. perusal of Worthy IGP.
3. _ Being a court matter the

limitation period to avoid further legal complications.

%ASLAM_NM@) L
Assiétant Inspector General of Pohce

' _ Complaint & Enquiry
A 6_-Khyber Pakhtunkhwa,. -
Peshawar

No: / /E&], |
nformation to:-

Copy of above is forwarded for1

proceedings -shall be completed within the

1. The Senior. Supermtendent of Policc,' Operations, with reference

his office order No. quoted above,
2. Mr. Javed, Khan SSP/Coordmatlon CCP Peshawar.

\; ]

R (ASLAM NA&AZ)
- ‘ Assistant inspector General of Pohce'
; Complaint & Enquiry '

~ ) Khyber Pakhtunkhwa,
{ . Peshawar

ﬁ‘

R\
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Ve o CHARGE _ %\\/&
JA . ) :
. { . I, ASGHAR SHAH -KHILI, ADDITIONAL SESSIONS JUDGE-XI/JSC,

? Z /{'( 'PESHAWAR DO HERE:c‘Y CHARGE YOU ACCUSED NAMELY ABDUL QADIR S/ 0 HA
KHAN AGED ABOUT 44 YEARS R/O JAMMAT, BATAGARAM, CHARSADDA a5 A
<
~
g
=

e

“That on ?9/09/2011 at the official hours of police duty, a Poli a ffcer‘s

17 / by } Team supervised by SP/HQ, Investigation raided the premises of P Bad Q&;};. '
' falling within the criminal jurisdiction of PS Badaber and being SHO of sbatéa\Pﬁ T E
Badaber, from one of your living room in the premlses also recovered 13 rhﬁ'rber :i"“ ‘ Z

/"“J of Kalashnikovs, 03 numbers of repeaters, 06 numbers guns, 15 rifles, 01 air

. gun, 16 pistols, 01 revolver, 120 magazines, 11 barrels, spare parts of 30 bore

% u/y 7 pistols weighing 22 kgs, live rounds of varios bores 3055, empty shells 193 of - S
' various bores, 25 bandoliers, 01 knife -and 11 iron fists punch which you have
kept in your occupied room 1l|ega|ly and dishonestly without any |egal

justification and as such you have commltted an offence punishable U/S 13/14 of

- Arms Ordinance and within the cogmzance of Sessions Court. : b X
And I hereby direct that you be tried by me on the said charge. - i

Dated: 30/04/2013

.

feshawar

The charge has been read over &nd explained to the accused. - | !
 Have you.heard and understoc3d the charge. . .
Yes. - k

;

Do you wish to plead guilty or laim trial?

>0 » O

1 do not plead guilty and claim trial. ofk—?? ES"@“ED ' . | ‘

GA,[/@/I/VV AR S hi
Accused- ABDUL QADIR KHAN 13 ?ﬁ 2017

Certified U/S 364 Cr.PC

'D‘ated: 30/04/2013

Peshawar .
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o IN THE COURT OF
: ~ MUHAMMAD SAEED AMJAD
ADDITIONAL SESSIONS JUDGE-XI. PESHAWAR

Case No. | 58/SC of 2013
_ ‘ . Date of Institution : 22.04.2013
. ~ Date of Decision | 28.04.2017

" State through Fazal Wahid Khan then Inspector / SHO
Police Station Badaber ...........ccc.oooees (Complainant)

VS
Abdul Qadar son of Haidar Khan residént of Jamat

Batagram District Charsadda ...... (Accused facing trisl)

FIR No. ¢ . 882

Dated: © 0 14.10.201 5

Charge U/S - . 13/14 AO

Police Station " Badaber, Peshawar.

JUDGMENT:

The brief factgs I'eﬂc:cte‘d in the FIR that on 09.06.2011 a raid

was conducted in a room situated in the quarter of actused Abdul

Qadir, who was SHO of Police Station Badaber, by ASP Muhammad

[Faisal, alongwith Hilal Haiidcr DSP, Khalid Hamdani ASP by the order
— !

ﬁaaung!ng 5«?{ ﬁ@ of their high ups and r‘ecovere.d 13 Kalashnikvos,” 23 rifles of
different bores, 17 pistol, 39 mobile phones sets, 2516 cartridges of

different bore, 106 magazihes, 217 KGs charas, 3% KGs heroin, 4 kg

parts of the arms, 11 barrels and 12 persons kept in tre police lock

up were also recovered.”Upen which after conducting the inquiry

opiumr. one cane 5 liter besides 2 bottles of liquor, 22 KGs of spare |

e o o s i T = T




o - G2

into the matter beside registration of the criminal case major penaity

in term of dismissal from services was also-imposed.

2. On completion of investigation, complete challan u/s 13/14
'AO was submitted before the court of learned('Sessions judge,
. Peshawar on 20.04.2013, which was entrusted to tﬁis court for trial
on 22.04.2013. Accused was" produced in custody on the same date
and provisions U/S 265-C Cr. PC were duly co'mplied with, in
i ~ compliance whereof, the sig’}‘hature of the accused was taken on the )

’ : - margin of the order sheet. él\ 30.04.2017, the accu;sed was formally
| | charged U/S 13/14 AO to.which charge, the accused pleaded not
guilty and claimed trial. Th;c prosecution was invited to produce its

evidence. The statements of the witnesses in brief are repreduced as

under:

] ' t

PW-1 Bakhtiar Khan DFC P.S Fagirabad then posted as DFC : r
P.S Badaber deposcd that he was entrusted with warrant of
arrest u/s 204 Cr.PC against the accused facing trial which is
Fx.PW1/1. He searched for the said accused on the given
address and in the $urrounding areas but could not find him }
out and came to know that the said accused after the
‘gﬂﬁzﬁtﬁ commission of offence alongwith his family members had
' gone to some unknown place and was avoiding his lawful
arrest in the instant case, therefore he returned the said
warrant une‘xecuted. with his detailed report given on the back
of the said warrant which is Ex,PW1/2. Similarly he was also
entrusted with proclamation notice issued against the said
accused which is Ex.PW1/3. He proceeded to the same-

caceording to law and retained one copy of the same and




s

submitted his detail r@bort on the back of the said notice
wherein he has stated the facts of the proceedings conducted

Hy him to the extent of said notice which is Ex.PW1/4.

PW-2 Sajid Hussain :ASl/Mo‘harrir p.S Badaber deposed

that on 5.10.2011, during the inquiry proceedings on the
direction of Saleem Riaz Khan DSP and Shahid Ali Khan SP
Security, he alongwith Shakir Ullah visited Police Lines,
Peshawar and in their-presence the seal lock: of the room was | :
de-sealed and the above mentioned police ofﬁc;‘:rs handed !
over them the case property mentioned in the memo, memo is
Ex.PW2/1. He veril’icd it correct and correctly bears his

signature.

PW-3 Fazal Wahid Kian DSP Saddar Circle, Peshawar then
o $
posted as Inspector/SHG P.S Badaber deposed that with

reference to a letter bearing No. 0B3563/1019-25/PA dated
29.9.2011 of SSP Operation, Peshawar whérein the inquiry
against the ex-SHG {accused facing trial Abdul Qadir) was
conducted. After recéiving that letter, he sought the opinion of
DPP, Peshawar viaz ﬁis application Ex.PW3/1 and aftef

obtaining their opinion the instant case was registered

e e - At ran ey e TR

accordingly which is ExPA. The letter of SSP, Peshawar is
ExPW3/2. After drafting the FIR, the investigation was
entrusted to SI Fazal ur Rehman. He has seen the contents of

FIR Ex.PA which he verified to be in his hand writing and

corractly bears his signature.

PW-4 of Sahibzada Sajjad Ahmed DSP Traffic

Headquarter, Peshawar deposed that during the days of

occurrence he was Aposted as DSP Saddar Ciréie, Peshawar. On
09.06.2011, he telephonically contacted by PW Hilal Haider,
Khalid Mehmood Hamdani, Faisal Kamran regarding the

arrival of the high ups to P.S Radaber and for the search of P.S
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Badaber and office of SHO Badaber. On the arriv‘al of high ups
to the P.S, the SHO was telephonically ca’lled.. He came to P.S.
On the arrival of the SHO, the office of SHO was searched and
the Articles mentioned in the recovery memo were taken into
possession and were lying in scattered concition and
thereafter Hilal Haider ljSP prepared the recovery memo in
connection of inquiry. The'same materials were taken from
the P.S in a vehicle to police Lines, Feshawar. They
accordingly informed our high ups including "5SP. And
probably one Shahid Khan was called and the same were
handed over to him in Police Lines, Peshawar for inspection
and safe custody. Thereafter he know nothing regarding
proceedings, however my statement was recorded after four

months after registration of case.

PW-5 Sved Khalid Mehmood Hamdani -SSP Traffic,

Peshawar then posted as ASP Investigation, Cantt Circle,

Peshawar deposed that during the days of occurrence, he was

posted as ASP Cantt .lnvestigation Cantt circle, Peshawar. On -

9th of June, 2013, h¢ alongwith ASP Cantt PW Faisal Kamran,
Hilal Haider were deputed by CCPO Peshawar to conduct
raid/informal inspe;ction of P.S Badaber and attached quarters
of the official concerned. On their arrival to the P.5, they called
DSP and SHO (I()Il(f(;jl:l'l(:(i to come to P.S concerned. On their
arrivat and in their lbre‘sence, they tool into possession record
of the P.S and thercalter they inspected the_'locl-;.' up of the P.S
and residential quarters attached to the P.S. During our
search, they recevered Kalashnikovs, pistols and different
Kkinds of riffles, ammunitions, different kinds of narcctics and

thereafter one PW Hilal Haider prepared the memo in this

respect and he signed the same as ¢ token of it« correctness.

All the articles were scored / kept in a scattered condition.

Thereafter the recovered materials were brouzht to Police

Lines, Peshawar. Thereafter the recovered meterials wen

B
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handed -over to the official concerned in Police Lines,
Peshawar. On the foliowing day they again checked, weighed,
numbered and examined the whole case "property in the
presence of high ups/DSP security. Later on inquiry was
conducted and in light.of inquiry proper FIR was registered

and he was examined as witness in the case. -

PW-6 Khaliq Dad l'nspector (Rtd), R/0 Bannu deposed that
during the days of (;c.currence, he was posted as CIO at PS
Badha Ber, Peshawar, deposed that after the registration of
the case, investigati‘ion was entrusted to and conducted by
Fazal ur Rehman Sl. iie forwarded the case under 173/512 Cr.
PC against the accﬁ;ser.l facing trial. Today he has .seen the
challan form Ex. PW;G/] which he veriﬁed.to be correct and

correctly signed by l;im.

PW-7 Syed Liaqat Ali_Shah Armourer (th\l R/0 Mian

Wali, Punjab deposed that during the days of dccurrence, he
was posted police lines Peshawar as armaurer. On
18/10/2011, on the written aprlication of the 10 of the
instant case, he examined different kind of weapons and
amrunition ai'ongyvi-*h chargers and submitted iny report to

this effect which is Ex. PW-7/1,which consists oi five sheets.

His report is self-explanatory which contains his signature. He "

has seen the above said exhibit which he verified to be correct

and correctly bears his signature.

PW 8 Fazle Rahman Khan Inspector deposed that he posted

as Sub Inspector. / 10 in Police Station Badaber. After
registration of the case FiR, the investigation of the case was
handed over to him. Copy of FIR was received by him. The
same was gone through carefully. As the intant case was
registered on the basis of inquiry, therefore, he wished to

requisition the inquiry and requested through application for

¥
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the requisition of the inquiry, which he received. He also gone
through the said inquiry report. As the case property was
already taken by the N.Lovcry officer through recovery memo,
therefore, the recovcr(-.d items alongwith the recover Ty memo
were returned to him vide memo already exhibited as Ex PW
6/1.Vide his application vide Ex PW 8/1, he got examined the
arms and ammunition mentioned therein and placed on file
the report of armourer, which is already exhibited as Ex PW
7/1. In this very case some persons werc kept in illegal
confinement, the numbers of which were 12. Out of 12, 7
appeared before him, he recorded their statement under
section 161 Cr.PC and produced 05 of them before the court of
learned judicial Magistrate for recording their statements
under section 164 CI:T.PC. He also prepared the samples for FSL
analysis from the whole lot of narcotics consisting of charas,
opium, liquor and heroin and sent the same to FSL, after
receiving the FSL report he placed the same on file which is Ex
PZ. Later on he also brépared site plan in the case £x PB at the
instance of PWs. He also recorded the statements of the PWs.
As the recovered arms and ammunition Were consisted of
official weapons as well as properties of other cases,
therefore, he gbtaihed the report of the concerned Muharar
Sajid Hussain, which is placed on file as Ex PW 8/2. As the
accsued was at large, therefore, he proceeded agamst the
accuscd under S(.(_'El()ﬂ 204 / 87 Cr.PC. After p"occedmgs 204/

87 Cr.PC, he handc,d over the case to the SHO for submission

of challan. He verified that the investigation, conducted by

him is correct and correctly bear his signature.

PW-9 Haji Granuiiah DSP_Regi Circle, Peshawar deposed

that during the days of occurrence, he was posted as SHO

Police Station Badha Ber. After arrest of accused, he submitted

supplementary challan against the accused, which is Ex.
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PW9/1. He has seen the above said exhibit which he verified

to he correct and correctly bears his signature.

PW-10 Jan Muhammad Khan Si Police Station West Cantt,

Peshawar, deposed ¢n 11/1/2013, he was posted as ASl in

Police Station Badha Ber, Pashawar. On 11/1/[2013 he vide his
application Ex. PW10/1, applied for issuance of Zamima bay
of the accused Abdul Qadar Khan which was accordirgly
issued by the JMIC, thereafter he vide his application Ex.
PW10/2, applied for the physical custody of the accused to the
concerned court but the same was turned down by the JMIC
and he was remanded to the judicial lock up. He has seen the
above mentioned exhibit, which he verified to correct and

correctly bears his signature.

PW-11 Liagat Ali St/O1l PS Badha Ber, Peshawar deposed

that he is marginal \)yitness to the recovery memo already Ex.
PW-6/1 vide which‘i the ASI Sajid Hussain brought recovery
memo signed by the SP Security Shahid Ali, Ghulam Rasool
Armour, Salim Riaz than DSP Investigation, Muhammad Igbal
S, Muhammad Israr Si, Fazal Raziq ASI which consists of 13
Kalashnikov, 03 repeaters, 06 rifles, one air-gun, 15 rifle, 16
pistols, one revolveglj, 120 magazine, 11 barrels, spare parts of
30 bore pistil weigjjing 22 K.Gs, 3055 live rounds of different
bores, 193 empties of different bores, cartridges of different
weapons 25 in numbers, one knife without ‘handle, chars
pukhta 98 K.Gs and 700 grams, Opium 34 K.Cs, wine 6 % liter,

11 iron gloves (Pznja) and 25 CNIC. The ammunition was

examined on the spot by the armcrer expert. Similarly the

charas which was -egistered in the FIR, 217 K.Gs which after
inquiry came out to be 198 K.Gs and 700 grams. Similarly the
opium weighing 34 K.Gs which was registered in the FIR as 04
K.Gs, after the exan:nation of the inquiry commit‘tee caine out

to 34 K.Gs. ASI wajid Hussian handed over the same to the

+ — 4>~ m———— i N § TRy €
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Fazal Rehman SI. 5/5 grams of chars pukhta piackets and from
pieces of charas two sacks were separated for FSL purpose
and were sealled into parcels No: 1 to 106 while the remaining
charas were sealed into parcel No: 107 te 110 (Present before
the court and exhibited as Ex. P-1 to Ex. P-4, [jespectively).
Likewise, 5/5 grams were separated from dpium and were
sealed into parcels No: 111 to 144 respectively while the
rernaining opium were sealed into parcel NO; 145 (Present
hefore the court and éxhibited as Ex. P-5). Sirﬁilarly, one gram
was taken from heroin powder and was ke;;_t into parcel No:
146 for the purpose of F;SL-while the remaining were sealed
into parcel No: 147 (present before the court and exhibited as
Ex. P-6). Similarly, from the wine 05 millilitér was taken and
were sealed into pagcél NO: 148 while the remaining wine
were sealed into parcel NO: 149 (present hefore the court and
exhibited as Ex. P-7). Similarly, from one bottle wine, 5
milliliter were separated for FSL purpose and were kept in
parcel No: 150 while the remaining were sealed into parcel
Mo: 151 (Present before the court and exhibited as Ex. P-8).
Similarly, from one bottle wine, 5 milliliter were separated for
FSL purpose and were kept in parcel No: 152 while the
remaining were seaied into parcel No: 153 (Present before the
court and exhibited as Ex. P-9) by affixing 3[3 monograms on
all the parcels while one/one monograms w:ere put inside the
parcels. My 161 CR.PZ statement was recorﬁded by the 10. He
has seen the above .mentioned exhibit, which he verified to be

correct and correctiy bears his signature.

The prosecution closed it evidence on 08.11.2016. To this

offect statement of APP for the State recorded. On the close of

evidence of the prosacution, the statement of the accused U/S 342

Cr.

PC was recorded on 29.11.2016, wherein he pleaded his

innocence. He neither wished to be examined on oath nor desired to

produce evidence in his defence.
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BT 4-  Arguments heard and record perused.
- 5- it is cardinal principle of law that each criminal case has its

own peculiar facts and circumstances and that has to be weighed on

the judicial parlance while taking in to consideratiorn all the facts and

" circumstance brought forth.

6. The gist of the prosecution’s story is that, on the day of

“occurrence a raid was conducted by some of the police officials, on

A

2y
the direction of their high-ups, at P.S Badaber and the alleged
recovery of narcotics , liquor aad arms ammunition was effected

(rom the residential room of the accused facing trial /the then SHO
of the PS concerned.
7. The scanning of prosecution evidence shows that the

prosecution in support of his case produced only one member of the

said raid party, S.S.P Syed Khalid Mahmood Hamdani, (PW-5), who

D

in his whole statement never stated that the alleged recoveries were

made from the residential room of the accused facing trial even he

had not uttered a single word to the effect that from which part of

the P.S Badaber the recoveries in question were ‘effected. Whereas

2 v,
@? P e :

Eox it ,t—;;} The sole alleged eye \A}’itness of the occurren:ce, nzﬁnely Sajjad

Ahmed, the DSP circle, in- whose presence the recoveries were '

¢ A A v oy e

Scs«:.;:g,\ ’(‘:‘dft‘nlﬂfler effected, has contradicted the prosecution’s stance by stating in his
VY 'H :C'S!IJVJ,')! .

exarination in chief that the alleged recoveries wert effected from:

the SHO's office
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8. The S.S.P Syed Khalid vahmood Hamdani, (PW-5), has also
referred to a recovery memo, allegedly prepared by one Hi.al Haider

at the time of occurrence qua the recoveries in question but neither

the said recover memo ha beer produced or exhibited before the

‘court nor the said Hilal Haider, alleged scriber of the same, has been

produced as a witness.

R el

9. PW-2 Sajid Hussain £5! /Muharrir of P.S Badaber has stated
during his cross examination that in each P.S there is a register No
02 , which used for the visitors of the P.S , including the high ups of

the police. He has admitted it correct that if any high police officer

[,

visited the PS and inspected anything in the P.S or f)eruse the record
of the P.S the same must be mentioned in the regis;:er No 02. He has
further stated that under the law he being Muharrir of the P.S was
bound to enter in the reievant register that what type of case

pmpeltxes were takcn by the hlgh ups w1th themselves He has

s ame?
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admitted it correct that he has not made any entry | in any record of
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Lhc P.S r(,g,ardm{, the t alung of "nrtlcles from the P. S on the day of
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occurrence. The mvcstqjatmg) Officer, Fazal Rehman Khan Inspector

[ A

police lines Peshawar [P‘N-8) has admitted it correct that in each

police stauon registered No 19 is n maintained for thz purpose of

s T

handing and takmg over of case propertxes while reglatez No 16 is

TR ey s, Lo caz 1o AL_S —ee . e L T Iesa . ST S S

maintained in the P S for: ma.ntalrﬂthe rerord of ‘official arms_an and
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ammunition etc. he has f'urther admitted it correct that If any

S T - ik,

person including police Officer visited the PS and taken some case

property from the PS the same must be entered in register No 19 g
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well as in the daily diary of me P.S . He has also admitted it correct
that , in the whole case file he has not placed on fllc any extract of
registered No 16 and 19 and of .daily diary of the P.S concerned qua

the day of occurrence.

10. The record also diyulges that the " quantity of aliegedly
recovered articles is also ‘lre‘mained un-ascertained. PW-% Syed
Khalid Mehmood Hamdan.i:‘ﬁés not specifiéd the quantity of any
alleged recovered article, wﬁile during his cr‘bss examin_ation he has
stated that so for he xunu“heled they took 'into possession chars
wheighing around 200 kg, Opium 3% Kg, few htters_ of liquor, 13
Kalashnikovs, 39 riffles 30 plstols around 2000 ammunitions of
different caliber, few dozens o‘fbarrels and’ repeater gurlls of 12 bore.
Whereas according to FIR 217 kg Chars, 3/1/2 kg Heroin, 4kg
Opium , one cane of 5kg along with two boftles of 1/1 kg liquor, 22 .
kg arins spear parts, 11 E:fa.lels and eleven detunes ,is stated to be
recovered from the spot. Whil2 as per recovety memc Ex- PW 6/1, ‘
the investigating officer has‘takén into posse§sion the alleged
recovered articles of the following kind and quantity, 198 kg and

o ) . N ' »
700 grams of chars, 34 k2 af Opium and 6-1/2 liter of liquor, 13

‘Kalashnikovs, 03 repeaters, 06 fifﬂes, 01 air gun, 16 pistols , 01
—

Y

revolver , 120 magazines 11 barfefs, spear‘parts of pistols 30 bore

weighing 22 kg, 305J cartr tdges of different bores, 193 empty shells

of different bores, one knife without handle, 11 iron gloves and 25'

CNls. Thus the above referred statement of the star prosecution’

witness as well as the two important above stated documents,
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clearly shows a huge contrz}diction regarding the, kinds and the

quantity of the alleged recovered articles.

11. It has also been established on record that the contrabznd and

arms, ammunition etc allegedly recovered from the spot were not

sealed on the spot and remained lying in open condition since its

| alleged recovery on 09/06/2011 till its alleged handing over to the
w

investigation officer on 18/10/2011.The investigating officer (PW-

8), during his cross examination , has admitted it correct that the

case properties in question were laying In open condition and were

not sealed and the same were also handed over to them in open

L AT

e

condition on 05/10/20‘11.' According to the statement of Fuzal
Wahid Khan DSP Sadder (j:ii'cle (PWTB) at the time of registratioh of
Fle{%ase property was handed over to him , that is why he did not
hand over the same to the ihvestigation branch.It-is also undisputed
fact that the alleged occurrence took place én 09/06/2011 the
report is made on 29/09/2011, the FIR IS regis;éred on14/10/2011
and the investigation of’:f:icer of the case al-legedly taken in to
possession the casc j')l'()()(_‘:l‘l"y Con 18/10/2011 , i.e after 4/‘3 months
of the occurrence and ai’teiﬂ* 5 days of the registration of FIR. Whereas
&ﬁf”@’?ﬁ% i w-%. " there is nothing cogent and convincing on fetord that during the
\

intervening period the case properties in question were remained in

" safe and proper custody and no tempering etc was done with the
gosaion Court Ve

same. These lapses on the part of the prosecution hav? cut the roots

of the case of prosecuiion, thus, rendering the eatire episode

empmrn s




. shrouded in doubt. These facts by itself are znough to disbelieve the

prosecution version.

12, Apart from this there are material contradictions and inherent
defects in the evidence of the prosecution witnessé.:s'. According to
_ the statement of Syed Khaiid Mehmood Hamdani (PW-S) when they
arrived to the P.S Badaber, :hey called the SHO coﬁcerned (accused

facing trial) and DSP circle and after their arrival to the PS and in

' ‘ ' their presence they conducted the search. The PW-3, Sahibzada
| | Sajjad Ahmned, the then DSP circle also stated thét at the time of
search and recoveries thé SHO/ accused was present. While
investigation officer of the casé (PW-8) has stated that the accused
facing trial was not showfn~in the site plan because he was not

present there, at the relevant time. The PW-4 Sahibzada Sajj'ad

e

/s
Ahmed DSP circle Peshawar has stated during his cross examination

that during the days of occurrence, he was the DSP of the area and'

accused facing trial was serving as SHO of the P.S Badaber. He has

P s e,

s

Badaber was

admitted it correct that prior to occurrence the P.S

damaged due to bomb blast and the P.S Badaber was being runlin a

private rented building. He has also acmitted it correct that the f

S

<

recoveries in question were made from the: said rented building of
- :

PS Badaber. He has also!stated that although he is the marginal ,

witness of the recovery memo referred in his examination ii chief

but does not know tnat who had prepéred the samé. The
investigating Officer Fazal Rehman Khan Inspector police lines

Peshawar (PW-8) has stated during his cross examination that he’
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has not mentioned in the site plan Ex-PB that on whose instance the
same was prepared. He has also stated that the case property was
handed over to him in 0pen"c0ndition on 18/10/2011. He has

“admitted it correct that according to report Ex-PW 8/2 the case
property of the present c‘as;c were already case properties of the.

b

different cases mentioned therein.

l13. For the forgoing reasons, 1 am of the 'Efirm view that
prosecution has miserably failed to bring home the guilt of accused
through cogent and confidence inspiring evidence beyond shadow of
doubt. The prosecution evidence is pregnant of :::Ioubts and
according to golden principle of benefit of doubt onél substantial
doubt would be enough for acquittal of tre accused. The rule of

benefit of doubt is essentially a rule of prudence, which cannot be

ignored while dispensing justice in accordance with law. Conviction

must be based on unimpeachable evidence and certainty of guiit and

of the accused.

14.  The said rule is based on the maxim”_it i$ better_that ten

|

, any doubt arising in the prosecution case,2 must be resolved in favor
|
|

ouilty persons be acquitted rather than _one innocent person be

convicted”. which occupied a pivotal place in the Islamic Law and is

enforced strictly in view of the saying.of the Holy prophet(PBUH)

“That the mistake of Qazi (Judge) in releasing a criminal is

better that his mistake in punishing an innocent”. Wisdom in this

[



case titled Muham‘mad KKhan and another v. The State (1999 SCMR

1210) and case titled Muhammad Ikram v. The State 2009 SCMR

230.

- 15- Summing up in light of above while extending the benefit of

doubt the accused facing fri‘al namely Abdul Qadir is hereby
acquitted from the charges ﬂéveled against him . He is ¢n bail; he
| and his sureties are discharlge‘d from the liability of bail bonds. The
case property be disposed of in accordance with law but afrer expiry
of period of appeal/ revision File be consigned to Récord Room after

necessary completion and scmpilation.

Announced.
28.04.2017
(Muhamjpia ed Amjad)
Addl: ions Judge-XI,
Peshawar.
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In the Comrt of Special Judoe, Anti-Corruption, (Provineial), Fhyber Pulthtunlkinea,
Peshiaw ar. '

Case No.77 of 2013,
Date of Institution. 17.12.2013
Date of Decision. 24.05.2017.

State...Versus, -

Abdul Q:I(H" khan S/o Taider khan, R/o Jumbat 13 eram. District Charsadda, Fx-SHO. 5.8,
Fadin Ber, Pestinear,

Cyse FIR No.06 dated 06.08.2013 of P.S. £, Peshawar uws 409 ol PPC read wnh Section 5
(2) of Preventivn (1( Corruption Act.

ORDIR,

1) Vide FIR No.06 dated 06.08.2013. P.S. ACL.

FHarder khan was charged for the olfences punishable u/s 409 o PPC read with section 32} of

Prevention of Corruption Act and his case was {orwarded to this court for trying him for the said
offences.

2)

olticial positicn. had kept in his personal room 1he weapons. Ammuaitions, and narcotics ele,

besides |)ulli||g'__', 12 persons in lepal custody i the lock ap. Learning about it on 9.6.201 |

occupation ol the accused recovered as many as 13 Kalashinkoves, 3 Repeaters. 6 Rifles. one

Air gun, 15 Rifle. 16 Pislolﬂ one Revolver. 120 Magazine. 11 Barrels. Spare parts of 30 bore
pistol weighing 22 KG in all. 3055 Catridges of various bores. 193 mpties, 25 Bandolier . one

Knife, 198 KG & 700 gm Charas. 34 KG Opium. 3 %2 KG Herion. ¢ Y

liters Liquor. 11 Iron

punch. 26 National Identity Cards and 39 Mobile phones. Alter inquiry. the case FIR No.882

was registered on 14.10.2011 in police station Badhber for the offences punishable u/s 9/CNSA,

53/4 PO, 409 & 342 of PPC, and 13 AO. After investigating the case and obtaining the opinion of

the DPP the CCPO. vide his office letter No. 7003 -R dated23.7.13 directed Director ACE for
registration ol case.
3) Pursuant Lo said ictier.

S opietguiry o O 0TS was ordered by the Director ACLE

dated 6.8.2013.

ad
n view of the inquiry report. vide his office letter No. 5240 he ordered the
registration of case. and accordingly the instants case was ¢ raistered and the carlier mqu\ and

mvesligation carried out by the police was made part and parcel of e instant case.

4) Alfter completing investigation, c'm'iar was submitted apainst the

accused lor (rial,

Provisions of seclion 2

accused to which hie pleaded not guilty and claimed rial.

Peshawvar, accused Abdul Qadir khan Slo -

According 1o the contents of FIR. accused. being the SO of P.S Badhber abusing his -

the

A1-A ol Cr.PC were enpplicd with and the el wrge was Iramed against the

ko Lo S B
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5) [ support o its case the proseeution produced and exa nined Fazal Wahid DSPS add.n‘

Circle Badhber as PW-1. Liaqat Ali S.I. 2.8, Badhber as P\W-2. Syed Liaqat Al Shah :\rmorer

as PW-3. Muhammad Maroof Khan, C.O. A\L L Peshawar as PW-4, Khaliq Dad. Inspector as

PW-5, ’Shaulnt Ali S.1.P.S. ACE Pcshawal as PW-6 and Sajjad Khan DSP Operation hashtnaorl

as PW-7. All these witnesses except PW-3 & "W-6 were cross-examined. PWs Bakhtiar, S’lttar
Gul, Samiullah, Shahid, Walayat Khan & Salcuu Khan were abandoned by the ]710\[.u.lt10n
While the remaining evidence was yet 1o bL recorded. the learned counsel for accused applied l'
for acquittal of accused w/s 249-A of Cr.PCACmay be mentioned that an application for Himilaf‘f
velicl was also subrvitted on 03,1 L2013 whireas the ill:‘l.llllA:i[‘i‘]i\‘.’llil.‘ll has been submitted on:
15.05.2017, _

6) Notice was given to the Tearned Public Prosccutor, )

7) Arguments ol learned counsel for accused and learned Public Prosecutor heard and file

! s
perused with their assistance. : ' ;

8) The record reflects that the main and the only allegation against the accused is that belnc’
SHO ol P.8 Badhber he kept the weapons Ammunitions . narcotics and liquor ete mentioned i m

the FIR above in his residential room instead of admitting the some in regular Malkhana of the:|

police station. |

. : i
9) In this regard. it may be stated that Aréuardmu the weapons, ammunitions. narcotics, and

ered at P.S Badhbel

as mentioned above. and the attested copy of the judgment dated 28.4.2017. regardi;:

liguor mentioned above. a separate case No.882 dated 14.10.2011 was regist

- the same

FIR, hdndul down by the learned Additional Sessions Judge-XT Peshawar would reflect tlmt

after facing compluc trial the aceused has been acquitied of the charged leveled against him i in

the said I'IR
10)  The contention of the learned counsel for the accused has all along been - that in fact the

H
building of the P.S Badhber had been destroyed in the Bomb blast and an ordinary house was.

obtained on rent for the purpose of running the business of the police station and that the

residential room and spaces of the said building were used for various purpose of police station

including' the “Police Malkhana™.

above was case property of various criminal cases registered in the said P.S and was lying (helé

as stop gap arrangement duc to non-availability ol regular Malkhana, He refuted that the szud‘

items were :"cu)\'crcd exclusively Irom the ;'csidcnli:tl room ol the aecused. siho was then lh'c

SHO of suid ;)nllu. station. In this regard he Jelerred o certain part of the eross examination of
PW-5 & PW-7 and claimed that his said comgnuon had been Fully substantiated by the said I’Ws’
and as such the whole case ol the proseéulifon had fallen down ¢n the eround and there were
least probability of the suceess ol the prosceution case in the presence of the referred depssitions
of the of the said PWs. He also claim thatithe instant case has been manipulated due to the
animosity of the other officials of police wi‘;lj_ the accused wnich was anparent fram the fact that
even the. initial case against the accused had been registered mors than four months after the

recovery of articles in question.

He has claimed that in fact the entire property mumoncd,’

—— e ok
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: ) The dearned Public Prosceutor opposed  (hese contentions and  claimed  (hat the .
! ' y . . S . .. N " :
/‘ prosecution had a good case against the accusdéd who had misased his ollicial position as S110 of |
/:’ the P.S. and had kept the case property of various cases in his personal possession instead of ll
I . PR . . 1
/ © keeping it in (he police malkhana according to rules. He therefore requested that Iet the
-/ : . | |
/ remaining PWs be examined and then the case be decided after full (ral. i : )i
12) I'he record has been examined in the fight of the above contention of the learned counsel | :
. . , i
lor the accused and of (e public prosceutor, The cross examination o PW.3 & Pw.7 have been 1 l
specilically perused. - }
e
13} It appears that P\V-3 Khaliq Dad the then Inspector inv estigation of P.S. Badhber who, i
after completion of mnvestigation had submnttm complete challan in the initially registered Case i
_— o . |
FIR No.882 dated 14.10.201 1 of P.S. Badhber had stated in his cross examination:- N
' N A
; !
; "It s correct that according to police rules the case property of the - 5
i criminal cases are lying in the direct control of Moharrir of the P.S. [t i
1
i is correel that during the days o' occurrence one Sujid Khan was )
; 4
! mioharriv of the P.S. who is now d(.dd [Uis correct that the accused i
; . . . 2l . - . . . '
1| . lacing trial being SHO of the l’.S,.-has made written complaint against :
{ said Sajid Khan due to his inability being inoharriv of the P.S It |
: correel thal_during the days ()I'()ccx}l'rcncc there was no_official P N
" ol Badhber rather the P.S. was csmbllshcd m a_rented house because
' the original P.S. was damaged/destroved in a_bumb blast. [t is correct: i
‘ that_being a rented house the case properiy of dillerent_cases were ;
: lying in different parts of the house i.e. varenda, bath room and other l
H w
: ‘Q.' bk
; rooms”. '
| i
3 14) Slmll'lriy PW-7 Sajiad khan the then DSP Saddar Cirele who had accompaniced the
! -
‘ raiding team to the P.S. Badhber and had appcamd as marginal witness of recovery meme -
EX.PW7/] vide which the above mentioned ammunition and narcotics ete were taken into
g od in his or amination (hat.
) x Possession by the pohcc had stated in his cross examination that:-
O r'ﬁ : '
d = =5 N\ THOis correet that (e place rom where 1he recovery was eliected of
; 5 C :
- foy  T— . . . . . . . . N B
) S5 the above mentioned articles in the memo in My examination in chicf ;
o o Y
<5 3 . . :
W f\‘/’ was a renled house which was uscd as P.S. Badhber.... It is correct k
e . y
i - EK that none of the police official of the concemed P.S. are cited as PWs 4
¢ = . ‘
'"> 5 on the memo mentioned in my examination in chief. ... I is incorrect
= ) . . .
=3 to suggest that the case property taken into possession in mstant case
00 .
€2 were the case property of dx{"‘n*n[ criminal cases registered at P.S,
oo
[ R . .
LT ooy Badhber. 1t is also incorrect to suggest that as there was no police
B e . R - . . , . .
L= station building that is Why the samewere Iving in g reated house and
N b?q (-‘ -
[EDEEE . . “ . . v ose
a3 = the sume were taken into POSSEssion trom the moharriy of the P.S.
?\ éq f‘\l/ < g
- 9‘,(
. -(f_m
PEe g
= A
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¢ 17)  File of the case be consigned to the record room

‘ I5)  The excerpts of the cross examination of the PWs reproduced above suppert the’
contention of the learned counsel for the aceused. I is clear rom the above &\Ltl]ﬁ[\ ol the eross |

s examination of these witnesses that the bullauw, ol the P.S. Badhber had been destroyed in the

bomb blast and an ordinary house was zcmul to run the business of” the police station And the

articles in question were lying in the rented. building used as the police station and (hus the

allegation that the same were recovered from residential room L\thsl\'ci\ oceupied by the

T e mme . n - A o

accused which would have nmck. hlm Imblc w0 bc pumshcd u/s 409 of PPC. are.completely -

oy

falsificd. It may be mumnnu] here that ll 15 nnl he cise of the prosecation it the accused had
Ce— ‘

1 Mmisappropriated any case

property. It is also worth noting that the questioned articles were

allegedly recovered on 09.06.2011 whereas cven (he initial case FIR No.§

82 was registered on
14.10.2011 i.e. more than four months after thc ICCOVCI)' TI]H inordin

H e - T v A"\-'- =
H

191

5

ate delay has not been
explained. whicly in the. na\mn circumstances. \vhuL the senior police

ofTicers had conducted the

raid. creates serious doubts about the whuiu case. in view ol the dbOvc mentioned cross |

examination of the Lwo material witnesses. covpled with the fact of une\plamcd inordinate delay |

in registration of the case, it appears that the prosecution has failed (0 establish its case’ against

the accused beyond reasonable shadow of doubt. As such there szems to be no probability of the

. . - .y . . - . . 1]
accused being convicled ol any offence, no matter what other evidence is Iving in the stock with |

and produced by the prosceution in this casc. i the circuinstances while invoking the provision

of section 249-A Cr.PC, the accused named

him. Being on bail he and i

16)  The case property. if ar:y, should be kepl intact till the expiry of the period of limitation
prescribed for appeal/revision and should be “disposed of according to law if no appeal is
preferred.

after putting it in order in accordance
with rules.

Peshawar,
24.05.2017,

(FMlulimmid Bashir)
Special Judge,
Anti-Corruption (vamua.)

Khyber Pukhtunkhwa, Peshawar.

Certificate.
Certified that this order consists of four pages: cach page has been corrected vvi:ere
necessary and signed by me.

Special Judge,
Anti-Corrfiption (Pree ineial),
Peshawar, Khyber Pakhtunkhwa,

Autr

adove is acquitted of the charges leveled against

lds sureties are absolved of their ]labllltl\.b under the bail bonds. i

TN T
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INTHECOURT
ZapSEEE \IIA(‘N'i '{ATE

IUPMALCHARGI

1, Muhannmd flyas Khin Judmal Maglstv.m- '\ Peshawal da huchy

charge you accqsed Abdul, Qm!n ;Khan s/o H"n(lu i 1/0 iamal '.Lalq;,l?.t.g,

()h'u sadda. as follo“

FaN

s 4

‘ -." .

L . o 1
1. R <

That you on 00/06/701 3 ’1t duty hours wnhuj"‘ 7 numts of P.8 mdhban
were found in posw-\uon of mlmncant Wth]l you l“.pu 1 your pean.ii room torr
the pmpose of sel[mu and the"a;by you comgpmgd .mu. pumsh.\hh m,«h.

.,.

article 3 of the Pnohlbmon of lhdcl Order 1979 L : : ./. T
Secondly m the S'ud duic and nmc yau acets s owncd ]msxus\ud ,md
kept in your cusmdv the 1|1lo~mnt and tl\u(.hv ;\~~f-. u,c.u';ed Lommlliul die

offence pumshab\c. under Agticle’4 of thu Pmluhntm:- : anld Oxdu 0 79 and

within my cogn;_;guw and [her »by duect that you bl by “this Courf on ts
said charge. T *
Y f\n a: num.ul Hyas ivhan,
.’l-.,ml M'\L.,Mml& -V,
C.S_l)'d\\’dl
Q. Have you heusd and understood the charge?
A.  Yes. S '
Q. Dg you plead :nilty or claion trial ? N
A. ldonot plmd ;.mll)' and cinim trnal.
s 4
Accused:
RO&AC: !
29/06/2013

\SENERY nm{ﬁfﬁZ\ Khan,

intical M'\bl;,lt.m.-\/ [,
Pcslnwal
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. In the court of -
NASIR KHAN JUDICIAL MAGISTRATE-VIII

PESHAWAR

Order - 10
16/09/2017
APP for State while accused on bail present. Arguments
over apphcatlon u/s 249-A Cr.PC already heard and record perused.
" Brief facts are that the accused was sitting SHO of P.S
Badbher who was complalned against that he has in his possession
~‘ammunitions liquor, charas, heroine and that he is 1nvolved in
business of stated narcotics. On such mformatmn a raid was
conducted in a room situated in the quarter, in possession of accused
. Abdul Qadir. On search, the ra1d1ng party recovered 13 Kalashnikov,
23 rxﬂes of different bores, 17 plstols 39 mobile phone sets, 2516
. cartrldges of different bores, 106 magazines, 217 K.G charas 3%
K.G herome 4 K.G of Opium, one cane five liters besides two
bottles/liquor, 22 K.G of spare parts of arms, 11 barrels whereas 12
fpersons ‘were also found in confinement who were recovered. The
high-ups of District Police initiated j inquiry whereas in a departmental
mqulry ‘major penalty was also proposed against accused. After
| completlon of inquiry the subject FIR No.882 dated 14/10/2011 w/s
-9C CNSA/ 3/4 P.0/13/14 AO/342/409 PPC was registered against
accused at P.S station Badbher. Separate challan was submitted
agamst accused under section 9C- CNSA, 13/14 AO, 342/409 PPC-
respectively before the competent Courts whereas the subject separate
‘challan w/s 3/4 P.O was submitted before this Court. The accused was
summoned and after compliance with provision of section 241-A
Cr.PC, charge was framed against accused to which he claimed trial.

PW’s ‘were summoned but unfortunately the prosecution failed to




Coht’ Order --- 19
16/09/2017

Procure the attendance of any single witness, The _accused filed

' subject application ws 249-A Cr.pC and requested for his acquitta].

no PW coulqg have been €Xamined but the fione production of PW’s .

doesn’t entaj] any consequences u/s 249.A Cr.pC rather, at the most,

,
R

et N T RN
. N * .



Cont’ AOrder --—- 10
- 16/09/2017

the proceeding could be stayed utlder section 249 Cr.PC. Hence, she
~ requested for the rejection of application.
| ~ The record avaxlable transpires that accused being SHO
of police stat1on Badbher implicated in the subject case u/s 3/4 P.O for

- having in hlS possession liquor which he allegedly kept in his

- residential quarter "for sale purpose. But, as evident from the |
Judgments of the Hon’ble Courts while disposing of the connected
|
|

crlmmal cases registered via same FIR but trled separately, the police

. station was completed destroyed in a bomb blast and thereafter the

A —

entire case properties, involved in various criminal cases, were shiﬁed

to one room situated in the quarter under possession of accused/SHO

It is worth material to note that as per contents of FIR one cane of five .

/ j" liters and two bottles of one liter each liquor recovered from the
- possession of accused but the recovery memo shows that total 6
~ liters liquor were recovered from the residential quarter in possessmn
of accused. It is also notable that subject property was taken mto
possession by local police on 09/06/2011 whereas the same ‘was °
—_—

' handed over to investigation Officer on 18/10/2011 after delay of 4

, months Likely the recovered liquor were not sent to the FSL for

exammatlon therefore, in view of delay in handing over of case

property by operational wing to the > Investigation Officer and the none '

examination of recovered alleged hquor from FSL has shattered | the

Aentire case of prosecution. The Investlgatlon Officer also failed to
1nvest1gate and collect detail of case propertles which being case
l

: propertzes of various criminal cases were actually in possession of

local police. In absence of such a materlal evidence and drawing a line

!
!
|

Uiiaiicd
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Cont’ Order --- 10

. 16/09/2017

i
ir=

between the actual case propemes and that anything 1ncr1m1natmg

recovered from the personal possessmn of accused, this Court is not

inclined to hold and declare the alleged recovered liquor as personal

ownership of the accused/SHO. Adding more, the subject case is

pending since 2013 and PW’s were repeatedly summoned but the ‘

~ process serving agency failed to execute the process of Court whereas

the prosecution also failed to procure the attendance of any single -

witness.

In view of above facts as the probability of conviction of

accused does not exist in the case, therefore, further proceeding in the

case would be just a futile exercise. Resultantly, the accused 'facing

trial namely Abdul Qadir son of Haider Khan is hereby acquitted

under Section 249-A Cr.PC from charges under section 3/4 P.O.

Sﬁreties for the accused stands discharged from the liabilities of bail

bonds Case property, if any; be dlsposed of accordmg to law.

File after completion and compllatlon be consigned to

record room.

- Announced
16/09/2017
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NASIR KHAN
Judicial Magistrate-VIII,
Peshawar
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VAKALAT NAMA -

NO. /20

INTHECOUR;FQF KA fxwz@ Thbtan ) Sotbarins
A’é%// %W -~ (Appellant)

~ (Petitioner)
(Plaintiff)

" VERSUS

fﬁ/zfdc ~ %ﬂ ' | | (Respondent)
- Ve (Defendant)
W, Abdl Lindic

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appomt any other Advocate/Counsel. on
my/our costs.

I/We authorize the said Advbtate to deposit, withdraw and receive on my/dur behalf all

sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20 ' W

(CLIENT) -
ACCEPTED
v’"’ . . :; ) _
(@tnnet A Kb, | M. ASIF YOUSAFZAI
Adlvprl?, /?"h éaf ‘ . Advocate Supreme Court
. | ‘ - Peshawar.

B.C NO# 10-7327
CNIC # 17301-5106574-3

OFFICE

Room # FR-8, 4™ Floor
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)

ey
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
Servnce Appeal No. 1227/2019
Abdul Qadir Ex-S.I, of CCP Peshawar..................... ....................‘....Appe]lant.l
| ' VERSUS. |
1.~ Provincial Police Officer, Khyber Pakhtunkhwa; Peshawar.
2. Capital City Police Officer Peshawar. |
3. Senior Superintendent of Police/Coordination Peshawar.
4, Senior Superintendent of Police/Operation Peshawar ............ Respondents :
Reply on behalf of Respondents No. I, 2,3& 4. ‘ -
Respectfully'Sheweth:-
PRELIMINARY OBJECTIONS.
1. That the appeal is badly time barred.

2. That the appeal is bad for mis-jo-inder and non-joinder of necessary parties.

i 3. That the appellant has not come to this court with clean hands.
4. That the appellant has no cause of action.
5. That the appellant is estopped by his own conduct to file the instant appeal.
6. That the appellant 1concealed »the material facts from Honorable Tribunal.
FACTS:- | o :

1. Para’No.l pertains to record, hence no comments.

2. Para No.2 is‘inCOrrect. In-fact the appellant was served with charge sheet on the allegations
that the then SSP/Operation on receiving information of alleged irregularities conducted by
the appellant, constituted a raid nany comprising of gazetted ofﬁ(;ers.'.The raiding party after
conducting the raid over the residential quarter of the appellant situated in PS Badabher.
recovered the following articles:

1-  Kalashnikov = 13
2- Miscellaneous rifles = 25
3- Pistols = 17
4- Mobile Phones = 39
5- Cartridges (Mise) = 2516
6- - Magazines ' = 106
7- ‘Narcotics Hashes = 217 Kg
8- - Heroin , = 3+1/2Kg
'_ 9- Opium = 4Kg
. 10-  Alcohol = 1 Can S Liter +1-1/2 Bottle
11-  Spare part (Misc) = 22Kg
12-  Barrels = 11 Numbers
13- Persons . = 12 persons Kept in illegal confinement.

Under the law, the articles were supposed to be kepi at Police Station Malkhana but

the appellant by misusing his powers kept the same under his custody for some ulterior




motives. Besides, 12 persons were also kept in illegal confinement by the appellant and their
arrest was not shown in the daily diary. Proper’ departmental enquiry was initiated and an
enquiry committee comprising of SP/Investigation, DSP/Security and DSP/KMC was
constituted. After fulfilling all the codal formalities he was _awardeci major punishment. The
appellant then filed Service Appeal No.1966/2011, which waé accepted by the august
Service Tribunal with the direction to the department to conduct de-novo enquiry against the
appellaﬁt as per rules. In compliance with the judgment of august Service Tribunal de-novo
enquiry was initiated against him.

3. Para No.3 is incorrect. In fact in compliance with the judgment, the appellant was reinstated
into service and de-novo enquiry was initiated and he was issued charge sheet and statement
of allegation to which he replied, but his reply was found unsatisfactory. - '

4. Para No.4 is incorrect. In ‘fact, proper ‘de-novo enquiry was’ 'cohduc;téd ‘against him in
accordance with law/rules. The enquiry officer after conduc‘:ting"enqui'ry recommended that
the ‘charge'é leveled against him proved and found gliilty of misconduct. The enquiry officer
provided full opportunity of cross question during the course of enquiry. The de-novo
enquiry was conducted against him on merit. _

5. Para No.5 is incorrect. After completion of the enquiry proceedings, the appellant was issued
final show cause notice to which he replied, but his reply Was also found unsatisfactory.

6. Para No.6 is incorrect. Infact after fulfilling all the codal formalities, the charges leveled
against him were proved, hence he was awarded major punishment of dismissal from service.

7. Para is incorrect. In fact éppeal of the appellant was thoroughly examined and disposed of on
its own merit within stipulated iaeriod.

8. Para No. 8 is incorrect. Appellant without waiting to dispose of his departmental appeal,
which was rejected/filed within stipulated period, filed the instant service appeal before the
Service Tribunal.

9. That appeal of appellant being devoid of merits may kindly be dismissed on the following
ground. '

GROUNDS:-

A) Incorrect. Punishment orders passed by the competent authority as per law/rules, hence liable
to be upheld.

B) Incorrect. The appellant was treated as per law/rules. The appellant was fully associated with
the enquiry proceedings. The appellant was provided full opportunity of personal hearing.

C) Incorrect. The enquiry was conducted against him in accordance with law/rules. All the
statement of concerned were recorded and the appellant was provided full opportunity to
defend himself, but the appellant failed to defend himself.

D) Incorrect. The enqﬁiry against him was purely conducted on merit as per the law/rules and no
violation of law has been done.

E) Incorrect. The appellant was provided full opportunity of cross questions during the course of
enquiry. The enquiry officer conducted the enquiry as per law/rules.

F) Incorrect. There is no legal bar on conduct of enquiry by the DSP Niaz Muhammad. SSP

Coordination being competent authority issued charge sheet and statement of allegations and




&,

appointed DSP coordination as enqulry ofﬁcer strlctly m accordance with Disciplinary Rules.

If charge sheet and statement of allegatlon were issued by the AIG or DIG (complaint &

enquiry) then SSP Coordination could not appoint or mark enquiry to other officer.

G) Incorrect. SSP Coordination being competent authority was only directed to conduct de-
novo enquiry proceedings. Therefore SSP Coordination issued charge sheet and statement of
allegatlons '

H) Incorrect. De-novo enquiry means to see whether the allegations were true or false. As the
allegations leveled were correct, therefore competent authority upheld the earlier decision.

I[) Incorrect. De-novo enquiry 'prcceedings were conducted under the relevant law and

rules.(copy of charge sheet and statement of allegations is énnexurc as “A” and “B™) |

J) Incorrect. SSP Coordination Peshawar is competent authority. DIG (enquiry & complaint) at

the receipt of the judgment of this Honorable Tribunal directed SSP Coordination to initiate
de-novo enquiry proceedings. ' '

K) Incorrect. Criminal and departmental proceedings are two separate things and can run side by
side and decided on its own merits.

L) Incorrect. The appellant was found guilty of misconduct.

M) Incorrect. In compliance of this Service Tribunal judgment, the appellant was reinstated in
service and proper departmental enquiry was initiated within time and no violation has been
done by the department. A

N) That the respondents also seek permission of this Hon able Court to raise additional grounds

.at the time of arguments.

PRAYERS:-

It is therefore most humbly prayed that in light of above facts, submissions the appeal of

the appellant devoid of merits, legal footing may be set aside/ dismissed.

Khyber tunlhwa,
Peshawar.

Capital City Police Officer,
Peshawar.




q}EF ORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No0.1227/2019.
Abdul Qadir Ex-S.I, of CCP PeShawar...............cccveevecvereeeennnn. .......Appellant.
VERSUS.
1. Provincial Police Ofﬁce.r, Khyber Pakhtunkhwa, Peshawar.

-2, _-Capit_al_,City Police Officer Peshawar.

- 3. Senior Superintendent of Police/Coordination Peshawar.
‘ 4, Senipr Superintendent of Police/Operation Peshawar. ............ Resppn_de_nts.
AFFIDAVIT.

We respondents 1, 2, 3&4 do hereby Solemnly affirm and declare that the contents of the
written reply are true and correct to the best of our knowledge and belief and nothing has

concealed/kept secret from this Honorable Tribunal.

ProvinciflPolj icer,
Khyber\Rakhtunpithwa,
Peshawar.

Capital City Police Officer,
Peshawar,

_ [
fr Sutherfdeeifdent of Police,

prdination, Peshawar,

Seni

Operations, Peshawar,

PR
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Sl et S ' DENOVO PROCEEDINGS | S
' CHARGE SHEET

I, LSéWfd KoM s, Superintendent of Police, (<&~ wdiml» 7, Peshawar as

. competent authority, hereby charge you SI Abdul Qadlr the then SHO PS Badaber '
Peshawar as follows -

You SI Abdul Qadlr the then SHO PS Badaber, Peshawar committed the
following irregularities that - :

On information dated 09-06-2011 a raid was conducted . and the
fol!owmg item were recovered from your room which were hidden by you w:thouty'
mamtalnlng proper record. Besides 12 persons were also kept in illegal conFnement
by you for some ulterior motive and dld not show their arrest on record. Moreover
* you have been placed under suspension, found involved in such illegal acts on your
- part. All this amounts to gross mlsconduct on your part and renders you Iiable for
" . punishment under Removal from Serwce (Special Powers) Ordence-2000. Thus you., '
have been charge sheeted and is being proceeded against departmentally

| .
1. Klashinkov o =13 s
2, -Miscellencous rifles =25
3. Pistols E =17
4. Mobile Phones . = 39
5. Cartridges (Mise) = 2516
6. Magazines R =106

. 7. Norcotics Hashas =217 Kg

8. Herion o ' =3*1/2 Kg

gy 9, Opium o =4 Kg

.~ 10. Alcohal » : =1 Can 5 Liter +1*1/ZBottle

g : -11. Spare part (Misc) ‘ = 22 Kg

' - 12. Barrels- = 11 Numbers

13. Persons . . =12 persons Kept in illegal confi inement.

Note:- (Full detail of the above items are enclosed for reference).

1. - This act is against the disapllne which amount to gross miss conduct on
your part and render you liable for minor/major punishment under the rules
Removal from Service (Special Power ordlnance) 2000.

-2. " . By reasons the above, you appear to be gunlty of misconduct under section _ |
3 of the NWFP Removal from Servuce (Special Power) Ordlnance 2000 and have

- i
. - ' - rendered yourself liable to all or any of the Ppenalties specified in section 3 of the . :
| : ordinance. ) .
' 3 ~ You are, ‘therefore, required to submlt your written defense within seven

days of the receipt of this Charge Sheet to Enqu1ry Offlcer

4, . Your written defense, if any, should reach the Enquiry Officer within the
" specified period, failing which it shall be presumed that you have no defence to put
in and in that case exparte action shall follow against you

5, Intimate whether you desire to be heard in person. ' ‘ g

6. A statement of allegatgws is enclosed - ;‘gy :
. “ y/
U//V/l}/;)u/if‘* u\W} (JAVEDK’HAN) B o
5 N wpr;/(p[,b uwuy" ~ SR. SUPERINTENDENT OF POLICE, _
M o COORDINATION PESHAWAR o
//%'4 A




DENOVO PROCEET .

| DISCIPLINARY ACTIOl . - T

- SI1/SHO ABDUL QADIR POSTE BADABER B

1, Savid Chorsr: Superintende e, [jg;wdé‘ml; Peshawar as’
competent authority, is of the ,opini'on that SI/st - Jdadir posted of PS Badaber,
Peshawar rendered him liable to be proceeded agai committed the following acts

within the meaning of Section 3 of the NWFP Removal from Service (Special Powers)

Ordihance V/2000.
STAT NT OF ALLEGATI S.

SI/SHo Abdul Qadir posted of PS Badaber, Peshawar committed th_e
following irregularities that:- _ - : _ ‘
On information dated 09-06-2011 a raid was conducted and the following

item were recovered from his room which were hidden by 'him’ Without maintaining proper
record. Besides 12 persons were also kept in illegal confinement by him for some ulterior
motive and did not show their arrest on record. Moreover, he has been placed under
suspension,‘found involved in such illegal acts on his”part. All this amounts to gfoss . f_

misconduct on his part and renders him liable for punishment under Removal from Service
(Special Powers) Ordence-2000. Thus he has been 'charge sheeted and is being proceeded .
S against departmentaly. o ' '

3 .
! 10. Klashinkov =13 B
v 11. Miscellencous rifles = 25 N -
i 12. Pistols =17
] 13. Mobile  Phones , = 39
o 14, Cartridges (Mise) = 2516
T : 15. Magazines = 106
i ' 16. Norcotics Hashas ' =217 Kg
‘17.Herion . B =3*1/2 Kg .
~ 18.0pium =4 Kg : I
10. Alcohal =1 Can 5 Liter +1*1/2Bottle /
11, Spare part (Misc) =22 Kg : . , T
12. Barrels =.11 Numbers ' : k
13. Persons - . . = 12 persons Kept in illegal confinement.
i Note: - (Full detail of the above items are enclosed-for reference); . .i? e .
; 1. This act is against the discipline which dmounts to gross miss conduct on his

part and render him liable for minor/major punishment under the rules Removal from
Service (Special Power ordinance ) 2000. '

Y- ..;...V.,.._.Hm_-.—.-m___._,_ﬁ__“.

2. For the purpose of scrutinizing the ¢onduct of .the said accused with reference
to the above allegations a denovo enquiry is ordered by CPO vide memo: No. 836/E&I dated
- 20.02.2019, therefore Mr, Niaz Muhamma'dg Khan DSP Coordination is hereby éppolnted asﬁ _
enquiry officer. . _ o ' - - -
3. The Enquiry Officer shall, in accordance with the provisions of the Oi'dinénce, ey
provided reasonable opportunity of hearing to the accused officer, record its finding within
07 days of the receipt of this order, make recommendations as to punishment or other -
appropriate action against the accused. »

4, The accused and a--w'ell conversant representative of the department shali joiﬁ .
the proceedings on the date. Time and place fixed by the Enquiry Officer.

S ~ O~ (-“, . , —
[ 5 M g

w

2ty Voo . N In Dy )
feu/b O;ﬁ_):\(fm::?‘ 'CSL) : (JAVEDﬁnﬁ

. SENIOR SUPERINTENDENT OF POLICE, \ .
4 COORDINATIONS, PESHAWAR. Y :
-~ NO. ' PA, dated Peshawar, the 0¢ /53 /2019,

/;5\:))\ w\(‘\ Copy to:- -
: SI Abdul Qadir (Dismissed) with the directions to appear before the Enquiry .
Officer on the date, time and place fixed by the E.O.for the purpose : .

R,

T T e s ——— -

U

P S
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REFERENCE ATTACHED

Daed
Subject:  ENQUIRY AGAINST SI - iDUL QADIR POSTED AT PS /(LC
. BADABER -

Pagen

N Please refer to the attached enquiry papers received from your good W !
oﬁ'"ce vide: No.42/E/PA, dated 2019 against SI/SHO Abdul Qadlr posted at PS 8’ '

' Badaber on the allegations;

ALLEGATION

"On information dated 09.06.2011 a raid was conducted and the
following items were recovered from his room which were hidden by him without
maintaining proper record. Beside this, 12 persons were also kept in illegal

- confinement by him for some ulterior motive and did not show their arrest on -
record. Moreover, he has been placed under suspension, found involved in such
illegal acts on His part. All this amount to gross misconduct on h:s part and renders )
~him liable for punushment under removal from service.

1. Klashinkc‘)’v _ =13
2. Miscellaneous rifles . =25 I
- 3. Pistols . =17 L
4. Mobile Phones =39
5. Cartridges (Mise) - =2516 o
. ‘6. Magazines . =106 ' . .
'\“\‘ 7. Narcotics Hashes =217 kg o
8. Herion - =3*1/2 kg . 2 —~ N ,
9. Opium =4 Kg ' - .
10.Alcohal . =1 can 5 liter +1*1/2 bottle ‘ : - o
11.Spare-Part (Misc) : =22 Kg . . . ‘ e
12.Barrels - ' =11 Nos S ' d}/k/ s
13.Persons =12 kept in illegal confinement . -
. PROCEEDINGS

In order to dig-out the real facts, he was called, charge sheet &

- summary of allegation served .upon him. He was appeared and submitted his

© written reply. The following witnesses were also called, heard in person, their
statement recorded & cross examined in the presence of Ex-SHO SI Abdul Qadir.

i SI Sami Ullah (Ex-Muharrar Investigation PS Badaber)

ii.  ASI Gul Rokhan (Ex-MM PS Badaber)

iii.  SI Abdul Sattar (Ex-Muharrar PS Ba'dab,er)

iv. 'HC'Fasih Ullah (Ex-MM PS Badaber) : :

v.  FC Muhammad Jamil : ‘ - !
vi. HC Yasin Shah (Ex-MM PS Badaber) ‘ '
vii.  SPO Roman 758
viii. ©  HC Mukamil Shah 1178 (Ex-MM Badaber)
ix. = HC Farhand (Ex-MM PS Badaber)

. x.  IHC Sajjad Ullah (MM PS Badaber) L :

xi.  Walayat s/o Khan- Muhammad r/o Orakzai presently living Shiekh

, _ .MUhammadi .
; - xil.  Sami Ullah s/o Walayat Khan r/o Shiekh Muhammadi

xiili.  Javid s/o Said Marjan r/o Shiek Muhammadi
i Said Zameen s/o Muhammad Akbar r/o Sthkh Muhammadl

3.



enquiry filed.

- 6.

1.

. 3
-1, . . . F

During course of enquiry, the undersigned pointed out foIIowing~ facts .
which need considerations; ' :

During raid on the residence of"Ex-SHO_Abdul Qadidr of PS Badabher,
recovery of huge quantity of arms/ammunition, contraband items i.e CHARS,
Opium, heroin & vine by raid team consisting of ASP Investigation, ASP
Gulbahar, DSP Saddar & Shaheed DSP Investigation Hilala Haider Khan

without registration of FIR & .adoptihg legal procedure was un logical &

amazing being a responsible Police officar. \
=N :

without any legal obligation for mala-fide intentions.

The responsibility of Station House Officer (SHO) has been clearly defined in
Police Rules Chapter 22-01 while the Ex-SHO mis-used his official authority
which is against laid down adopted procedure. : '

It is astonishing that the Ex-SHO Abdul Qadir illeg'al confined 12 persons for

a period of 18-days without showing in any criminal case or daily diary which-

- It is worth mentioning that according to Police Rules Chapter 22-70, entries
- of case properties is made in Register No.19 of the Police Station but the Ex-
'SHO kept seized arms/ammunition and narcotics in his residential quarter

reflects his bad intention and mis-use official powers delegated to him under -
the rules and also violated basic human rights- which is evident from the :
recorded statements & personal hearing of Sami Ullah, Walayat Khan, Said

Zarin and Javed Khan.

. The undersigned personally visited and checked the relevant record in

presence of Muharrir PS Badabher ASI Sajjad- Ullah. The register No.19
reveals that case properties of the under mentioned FIRs are still pending
against the Ex-SHO which shows his irresponsibility and negligence being
senior officer. _ : ,
FIR N0.299/2011 u/s 13A0 PS Badbher

FIR N0.329/2011 u/s 13A0 PS Badbher
" FIR No.416/2011 u/s 13A0/5-Exp PS Badbher

FIR No.417/2011 u/s 13A0 PS Badbher

FIR N0.459/2011 u/s 13A0 PS Badbher : .

FIR No.336/2011 U/s 399/400/402/13A0 PS Badbher

FIR N0.341/2011 u/s 9B CNSA PS Badaber M

FIR N0.349/2011 u/s 9C CNSA PS Badaber
- FIR No.374/2011 u/s 9C CNSA PS Badaber

FIR No.380/2011 u/s 9C CNSA PS Badaber .

Fir No.437/2011 u/s 9C CNSA PS Badaber -

Temean oo

LR

Attested copies of the FIRs & pages of register-19 are enclosed with

The undersigned also visited the old building of PS Badaber which shows that
the @_ gate of PS Badaber is separated from the gate of SHO quarter,
while SHO Quarter contained 03-rooms & small gate is also present for

\entry/é&ist. Likewise, Police Station having own Malkhana for safe keeping
official arms/ammunition & case properties  (07-pictures of PS Badaber .
‘building & quarter of SHO Captured attached with enquiry file) reveals that
- Ex-SHO used residential quarter for dubious activities with mala-fide"

intentions.




~ years and supported large family members.

.

7. During cross examination the alleged official refused the. recovery of -
arms/ammunitions & - narcotics etc from his residence & put all -the .

responsibility on Operation Muharrar. Mare refusal from allegation is not
sufficient. An ample opportunity was given to the alleged official to defend
himself & produced evidence in his defence but he failed and could not
produce any solid evidence to rebut the allegatlon
8. ‘Furthermore, the alleged official also made cross upon the witnesses which is
annexed the signature of the alleged official also obtained.
RECOMMENDATIONS

After going through the enquiry papers, source report, statements

huge quantity of arms/ammunitions and other contraband items (narcotics) was
recovered from residential quarter of Ex-SHO Abdul Qadir kept without any legal.

in the lockup for about 18-days without any criminal case thus violated & misused

official powers, The allegation levelled against him proved & found guilty of gross'.'« :
misconduct. '

Although the allegation against him proved, however in the same
. allegations a criminal case vides FIR No.882 dated 29.06.2011 u/s 9C-CNSA/13/14-

AO/ ¥%-PO PS Badabher was registered against him, he was arrested & remained
behind the bar for a period of 14-months and 14-days. The court has been decided
the case & acquitted him from the charges levelled. against him (court order is.
appended). Another Case FIR No0.06 dated 06.08.2014 u/s 409/5 (2) PC Act of ACE
Haytabad in which the alleged was acquitted by special judge Anti Corruption KPK.
(judgement copy atached) Furthermore, he has been enlisted as Constable in Police

' . department in 1983 and remained posted mostly in rural Police stations. From the

rank of constable to the promotion as SI he served in hard areas in testing tlmes

In view of the above discussion, the undermgned came to the conclusion

~+ that the alleged official has been tortured financially, physically as well as mentally

for about 08-years in the aforesaid allegation. He has lengthy services at about 36-

L R =

Submitted please

(NIAZ MUHAMMAD)
DY: SUPERINTEDENT OF POLICE
COORDINATION, CCP PESHAWAR

| o[ 2l
b fedta 8‘37-32?/5»/7 2t J;o/o:}&{!o:q

SSP Coord:

Mé M‘W’“: tha abdve morchin W
Mmff - TRe 80ume "’/W :4'“5 be ':Z Mmg"(z’_,.z) Lple Pe:r

Wmiéf

- recorded of the witriesses, Police Station Badabher record, it is clear crystal that -

-obligation. Furthermore, he also illegal confined 12-innocent persons and put them .

|

M""W"’?‘” 7‘7’”“”’3‘7‘“’“ T MW



OFFICE OF THE
SENIOR SUPERINTENDENT OF POLICE
COORDINATION PESHAWAR,

Phone No. 0919213757
Fax: No. 091-9212597

No. 76 /PA, Dated Peshawarthe RX& / © 4 /2019.
FINAL SHOW CAUSE NOTICE

I, Javaid Khan, Senior Superintendent of Police Coordination,
Peshawar as Competent Authority under P.R 1975, do hereby serve you, SI Abdul
Qadir Peshawar, as follow:- '

2. (a) That Consequent upon the completion of inquiry conducted against you
by enquiry officer Mr. Niaz Muhammad, DSP/Coordination Peshawar for
which you were also given opportunity of hearing.

(b) On going through the findings and recommendation of the inquiry
officers, the material on record and other connected papers including.your
defense before the said officers.

I am satisfied that you have committed the following acts/omission:-

i) That a huge quantity of arms/ammunitions and other contraband
items (narcotics) were recovered from your residential quarter of
Ex-SHO Abdul Qadir kept without any legal justification.

i1)  You also illegally confined 12 innocent persons and put them in the
lockup for about 18-days without any criminal case thus violated &
misused official powers.

iii) . The enquiry officer during the course of inquiry found you guilty of
gross misconduct and the allegations against you stood proved.

3. As a result thereof I, as Competent Authority decided to impose upon you
" major/minor penalty including dismissal from service under the said Rules.

4, You are, therefore, required to Show Cause as to why the aforesaid penalty
should not be imposed upon you.

5. If no reply to this is notice received within 7-days of its delivery, it shall be
presumed that you have no defense to put in and in that case an ex-part
action shall be taken against you.

e - “C .
M (Q-D ’? SENIOR @%’f{m OF POLICE

. ! COORDINATION, PESHAWAR.
oc. ' .
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\ BEFORE THE KKP,SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1227/2019

Abdul Qadir Vs The PPOKPK & etc

ooooooooooooo

------------------

| RESPECTFULLY SHEWETH:

PRELIMINARY OBJECTIONS:

(1-6) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
objection due to their own conduct.

FACTS:
1. The service records of the appellant hence no comments.

2. Incorrect the appellant clearly mention in the charge sheet reply
that P.S badber was blown by suicide bomber due to which
available record and building of P.S badber was damaged and

- this respect the FIR was lodged against unknown person and due
to the above mention reason in the record of concerned Police
‘Station were shifted to private house and illegal confinement of
12 persons the appellant clearly mentioned in the reply to charge
sheet that there is no release record of that 12 persons of

" confinement in the concerned Police Station. Moreover the
mubharir of concerned Police station gave written statement that
all the case property are present in the police station according to
relevant register. (Copy of statement is attached as Annexure-R-

1)

3. Incorrect the appellant gave the real situation about the facts in
the reply to Charge Sheet in which he denied all the allegations.

4. Incorrect while Para-4 of the appeal is incorrect.




. Incorrect while Para-7 of the appeal is correct.

8. Incorrect while Para-8 of the ap‘peai is correct.

9. Incorrect the appellant has good cause of action to file the

- instant appeal which is liable to-be accepted on the following
grounds. ' ‘

GROUNDS:

A. Incorrect the punishment order passed by authority is against
the law, fact and material on record therefore liable to be set
aside.

B. Incorrect no proper oppbrtunity was defense to the appellant

C. Incorrect While Para-C of the appeal is correct. -

D.A Incorrect While Para-D of the appeal is correct.

E. Incorrect While Para-E of the appeal is correct

F. Incorrect While Para-F of the appeal is correct.

G. Incorrect the SSP 0f§*¥.ﬁziﬁh(Respondent No was the
competent authorlty while the impugned order is passed by the
SSP Coordination. (Respondent No. 3) which is -not perm1381ble
under the law & Rules. - :

M. Incorrect While Para-H of the appeal is correct.

L. Not- replied acbording to Para-I of the appeal moreover Para-1
of the appeal is correct.

J.  Incorrect While Para-J of the appeal is correct.

K. Incorrect the allegation on which the appellant was dismissed
from service was not proved during trial by the competent court
of law therefore the remaining no ground to penahze the

. appellant on those allegations. :
L. Not replied accdrding to Para-L of the appeal 'm(’)'reover' Para-L

of the appeal is correct.




It is, therefore, most humbly prayed that the appeal

of appellant may kmdly be accepted as prayed for.
o A ELLAN(

ADVOCATE HIGH COURT

(S.NOMAN ALI BUKHARI)
ADVOCATE HIGH COURT

AFFIDAVIT
It is affirmed and declared that the contents of rejoinder and'

appeal are true and correct to the best of my knowledge and belief and
nothing has been concealed from the honorable Tribunal.
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WAKALATNAMA  /

kW,
A

- (Power Of Attorney)
BEFQRE THE KHYBER PAKHTUNKHWA SERVICES TRlBUN'AL;'
PESHAWAR
’ | (Petitioner) 2
. : Plaintiff
Abclul @adf‘/ ...................................................... (Apgfigom)}
(Appellant)
(Complainant)
{Decree Holder)
VERSUS | |
ke Proimcial Police Office of  esoncen
(Accused)
(Judgment Debtor)
I/ We,_ , The undersigned Mbaauamf "in the above

noted _ Sewice ‘A’M’eﬂ’ No '227‘/30"1 do hereby appoint Mr. Muhammad
ljaz Khan Sabi, Fazal- -e-Wahid, Nasir Naeem Umar Khdlh & Adnan ‘

'Amcm Advocates to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my /our counsel in the above noted moﬁ'er'withouf any
~— - liability for their default and with the authority to engoge/ appoinf any ofher.
Advocofe/Counsel at my/our matter.

Attested & Accepte Signature of Executants

o Radw
Muhammad ljaz Khan $abi (bc-10-7578) Abdul |
Fazal-e-Wahid 4 ' ' ( Ex- Sub- W},ec'f'ov>
: - . il
~ Nasir Naeem Umar Khaili R/o Village Jam”,m'.
| P 0 Kam)a”/

~ Adnan Aman (bc-13-4253) _ Ch
: T ; j):S‘H'
Advocates High Court, Peshawar 1 eL,gal $<
B-15. Haroon Mansion, Khyber Bazar, .
Peshawar Office: 091-2551553

a-{,saJJa-




VAKALATNAMA

- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, |
PESHAWAR |

APPEALNO: 122718 &t

o (APPELLANT)

Abdl/ (Cade — (PLAINTIFF)

| -' (PETITIONER)
VERSUS

| o (RESPONDENT)

?&// ce 7, @M‘é/\/S (DEFENDANT)

I/We Modeid Qad, | |
Do hereby appoint and constitute NOOR MUHAMMAD
KHATTAK Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw. and
- receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. /____J2021 | &Q&\AWV\/

CLIENTS

HAIDER ALI
ADVOCATES
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- KHYBER PAKHTUNKWA : - [ Al communications should be

. e . . addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.

No. JO20 st

_ | Phe- 0919212281
& . Fax:- 091-9213262
Dated: ’6 _S'- /2022

The Senior Superintendent of Police Opperations, S
- Government of Khyber Pakhtunkhwa, '
‘Peshawar, . S

Subject: JUDGMENT IN APPEAL NO. 1227/2019 MR. ABDUL QADIR.:

W

I am directed to forward herewith a certified copy of Judgement dated
11.04.2022 passed by this Tribunal on the above subject for compliance please.

Encl: As above

(e

REGISTRAR
KHYBER PAKHTUNKHWA

. | * SERVICE TRIBUNAL

PESHAWAR




