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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

.PESHAWAR
Kll.\'iaor_'l.]‘:ak.lltt‘n'l’(jl;wa
APPEAL NO.JJo 7 /2017 Service Tribunul
1392~
Diavy .\'o._L_
Mr. Muharqmad Farash Khan,. Forest Guard, ocea 087 12,/ /7
0O/0 Sub Divisional Forest Officer,
Balakot Forest Sub Division, Mansehra ...cceccevivienanne. APPELLANT
VERSUS

1- The Chief Conservator of Forests, Central southern Forest
Region-I, Khyber Pakhtunkhwa, Peshawar.

2-The Conservator of Forest, Kaghan Forest Circle at
Abbottabad.

3- The Divisional Forest Officer, Kaghan Forest Division, Jabba.

.................................................................. RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED APPELLATE ORDER DATED 23.11.2017
WHEREBY THE DEPARTMENTAL APPEAL OF THE

" APPELLANT FOR FIXATION OF PAY AND OTHER
BENEFITS FROM THE DATE OF FIRST APPOINTMENT i.e.
17.9.1991 INCLUDING REGULARIZATION OF BREAK
PERIOD I.E. FROM JULY 2001 TILL 9.1.2003 HAS BEEN
REGRETTED ON NO GOOD GROUNDS

-

PRAYER:
That on acceptance of this appeal the respondents may be
directed to count the previous service of the appellant
towards regular service i.e. pay fixation and other benefits
may be allowed to appellant w.e.f. 17.9.1991 .instead of
9.1.2003 including regularization of break period i.e. from
‘ledto ~day July 2001 till 9.1.2003. Any other remedy which this

august Tribunal deems fit that may also be awarded in
K'égg*,s‘;m‘, favor of the appellant.

) \

R/SHEWETH:
ON FACTS:

\ 'y
= 0
?;" 1. That appellant was appointed as Forest Guard through proper

,Lf}‘ recommendation of the Departmental Selection Committee

“% vide Divisional Forest Officer Upper/Lower Kaghan Forest
g Division office order No. 16 dated 17.9.1991 and had
3 performed his duties quite efficiently, honestly & whole

heartedly till 30-06-2000. Copies of the appointment order and
service book are attached as annexure teeserrersesenceceens A & B.

KBP-



. That appellant performed his duties for more thén three years

wherein the Sern Kaghan Forestry Project beca:me completed
and appellant was issued termination notice, upon which
appellant filed appeal before Divisional Forest Officer but
appellant was not properly adjusted and worked; till December

2001 without salary. i

. That The Conservator for Forest, Sern Kaghan Forestry Circle

Abbottabad respondent No.2 conveyed throu'gh letter no.
326 /DA dated 26-06-2001 to the Chief Conservator Forest
Peshawar respondent No.1 that all the non- adJusted staff may
be referred to Surplus Pool that they may further be adjusted
in the nearby future. Copy of the letter dated 1s attached as
ANIIEXULE ceveeereerseerserrenscenscssssessssntossesssssssnsssnans fverrersesanns C.

|
. That as The Sern Kaghan Forest Circle came into being the

appellant along with his other colleagues were' not adjusted
rather employees of Social Forestry Project Mansehra were -
adjusted on the vacant posts. §

l

. That finally the appellant and his other colleagues were

regularly adjusted against the post of Forest Guard in the
respondent Department vide order dated 9.1. 2@03 and since
then the appellant is performing performing h1s duties quite
efficiently and up to the entire satisfaction of his superiors.
Copy of the order dated 7.6.2003 is attached as annexure

. That Recently the appellant came into know that the previous

service of the appellant has not been regularized nor the
benefits of his break period has been granted to the appellant
upon which” the appellant preferred Departmental appeal
before the respondent No.l vide dated 11.8.2017. That it is
pertinent to mention that In 2010, employees' of the Water
Shed Circle were terminated from service but later on they
were readjusted on their original post and were also paid for

the break period. Copy of the Departmental appeal 1s attached
as annexure

. That vide appellate order dated 2.10.2017 the | Departmental

appeal of the appellant has been regretted’ on no good

grounds. Copy of the impugned appellate order dated
23.11.2017 is attached as annexure

. That appellant feeling aggrieved and having no other remedy

filed the instant appeal on the following grounds amongst the
others.

I
GROUNDS: |



!;k -

Dated: 29-11-2017

That by not counting/including the project

service served

by the appellant in the respondent Department is against

the law, facts and norms of natural justice.

That appellant has not been treated by the respondent

Department in accordance with law and

rules on the

subject noted above and as such the respondents violated
Article 4 and 25 of the Constitution of Islamic Republic of

Pakistan 1973.

That similar nature case title Mian Siraj Vs
has been decided by this august Tribunal
dated 2.7.2010 and as such the same was in
the Department, therefore under the
consistency reported in 2009 SCMR page 1 tl
also entitled for the grant of similar relief.
judgment and implementation order are
ANNEXUTE tverrrrecerarararnrscsiorsssssssssasasossscasasnsanes

That the respondents acted in arbitrary

Govt: of KPK

vide judgment

1plemented by
principle of
1e appellant is
Copies of the
attached as
.... G and H.

and malafide

manner by not counting the project service of the appellant
towards regular service in terms of pay flxatlon other

benefits and regularization of break period.

That the action and
discriminatory and based on malafide.

That appellant is fully entitled for fixation of

inaction of the respondents is

pay and other

benefits including regularization of break period but in spite

of that the respondents are not willing.

That under Article 38 (e} of the Constitution of Pakistan
1973, State is bound to reduce disparity in the income and

earning of the individuals including persons
services of Pakistan.

That appellant seeks permission to advance
and proofs at the time of hearing.

in the various

other grounds

It is therefore, most humbly prayed that the appeal of the

appellant may be accepted as pray for.

APPELLANT

MOHAMMAWA‘&ASH KHAN

THROUGH:

MUHAMMAD M

NOOR MOHAéﬁlAD KHATTAK

ADVOCATES
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BETTER COPY OF ANNEXURE-A

Consequent upon the Departmental Selectlon Commltteid constltuted
vide this office order no. 6 dated 8.8.1991 the following persons
having qualified the Test/Interview are hereby appointed as Forest
Guard on Contract basis, as provided in the Ministry of [Planning and
Development Division Islamabad letter No. 4 (35) 91 dated 6.8.1991,
in Revised Basic Pay Scale No. 2 (Rs. 945-32- 1425|) with usual
allowance as admissible under the rules against the eXlstmg vacancies
in Development Project titled “Afforestation and Intreduction of Social
Forest in Hazara” with effect from the date of their arr—iva|l.

5. Muhammad Farash Khan s/o Abdul Qayum Khan of Village
and Post Office Tarnwai Tehsil and District Abbottabad.
Their appointment is subject to the following condition:

1. The posts are purely temporary and shall cease to exist on the
expiry of the project. Their service/ employmclent in Forest
Department is therefore, purely temporary and as such their
services can be terminated in accordance with the Services and
General Admin: Department Notification No. SO (VII 1-8166 at
any time irrespective of the fact that they are holdlng the charge
of the post other than that for which they |are originally
recruited.

2. They will remain on probation for a period of two years
(extendable by one year) during which thelr’ service can be .
terminated at any time with one month prior notice.

3. They will be governed by such rule, regulatic;)ns or orders
relating to any allowances etc as are 'applicable to the class of
service to which they belong. |

4. The incumbents shall have no claim for transfer to any other
project/Division or regular service. "




5. The incumbent shall produce the following documents

6.

7. They will join the duty at their own expenses.

i.  Educational Certificates attested by the Gazetted officer.
ii. Medical Fitness from the Medical Superlntendent of Distt:
Head Quarter Hospital. j
ii. Domicile Certificate. ' |
iv. Character Certificate from two responsible fpersons not
being the relatives of the candidate, duly couhtersigned by
attested by the Assistant Commlsswner/Sub -Divisional
Magistrate. |
If they wish to resign, they will have to serve one month s notice

or remit an amount equal to one month salary in I|eu thereof.

|
e

8. The incumbent fail(s) to report arrival for duty within (7) days of -

the receipt of this letter the appointment shall stand cancelled.
!
Sd/-Haider Zaman |
Project Director/ D.F.‘_(\_;,_”
Afforestation and introduction of
Social Forestry in Hazara},

Abbottabad.
No. 355-59/HSF,
Copy forwarded to:
1. The Conservator of forest watershed Management Circle,

AbbOttabad for favour of information please.

. Al concerned officials  for information;‘ necessary

action/compliance. i

. Head Clerk/Divisional Accountant for mformatlon and necessary

action. i i

. Personnel file of concerned officials for record.

1

|
Project Director/DFO
Afforestation and Introduction

Of Social Forestry in Hazara,
Abbottabad.

b
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BETTER COPY OF AiNNEXURE-D

OFFICE ORDER NO. 125 DATED 07/06/2003 BY JALIL UD DIN,
OFFICE OF FORESTS, ABBOTABAD CIRCLES, ABBOTTABAD

Mr. Muhammad Farash, Forest Guard declared §urplus vide
conservator of forest/FD, former Siran Kaghan Forest Circle,
Abbotabad letter No. 326/FA, dated 26-06-2001 is hereby adjusted in
Kaghan Foreest Division, Balakot against the vacancy of due to
retirement of Mr. Muhammad Haroon, Forest Guard ‘w.e.from 01-07-
2003.

Then intervening period from the date of temporary date of arrival is
hereby treated as Extra Ord8inary Leave without pay.

g

Sd (Jalaliud Din)
Conservator of Forest,
‘ Abbottabdd Circle,
Abbottabad.

Copy forwarded to:
1. The Divisional Forest Officer, Kaghan Forest DIVISIOI‘I Balakot for
information and necessary action.

2. Mr. Muhammad Farash, Forest Guard for information and
compliance.

Conservétor of Forest,
Abbottaba‘d Circle,
Abbottabad
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g The Chief Conservator (Forest), E/
Khyber Pakhtunkhwa, Peshawar. |

. Subject: APPEAL FOR REGULARIZATION OF SERVICE BREAK
PERIOD FROM JULY 2000 TO 2003

Respected Sir,
Most respectfully it is stated that:

1.1, was appointed as  Forest Guard, through  proper .
recommendation of the Departmental Selection | Committee
vide | Division Forest Officer Upper/Lower Kaghan Forest
Division office order no. 04 dated 04-07-1996 and performed
his dutles quite efficiently, honestly & whole heartedly till 30-
06- 2@00

2.1, performed my duties for more than 05 years the Sern
Kaghan Forestry Project became completed and I was issued
termination notice, upon which I filed appeal before Divisional
Forest Officer but I was not properly adjusted and worked till
December 2001 without salary. (Damage Report is attached as

- Annexure—A)

3. The Conservator for Fmest Sern Kaghan Forestry Circle
Abbottabad conveyed through letter no. 326/DA dated 26-06-
2001, the Chief Conservator Forest Peshawar, that all the non-
adJusted staff may be referred to Surplus Pool that they may
further be adjusted in the nearby future which was not
responded.

4. As The Sern Kaghan Forest Circle came into being I along with
other colleagues were not adjusted rather employees of Social
Forestry Project Mansehra were adJusted on our posts. The
record of which is attached herewith.

5. I and my other colleagues were adjusted in the Department in
& the year 2003 and since then I am performing my duties quite
g e[ﬁclently Recently, I came into know that there i§ breakage in
§ , my service as the period from July 2001 till adjustment in
. 2003 is converted into Extra Ordin&fy Leave without Pay,
q irrespective of the fact that most of the similar' project
employees of the same cadre who were adjusted and are

performing duties have availed the benefits which is available
in the office.

6. In 2010, employees of the Water Shed Circle were terminated
from service but later on they were readjusted on their or1g1na1
post and were also paid for the break perlc{d.
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7.1 along W1th my other colleagues have performed our duties’ in

the break period from July 2000 to 2003 but were neither paid

for the period nor was our break period calculated in the

service for regular1zat1on

. I am performing my duties in the Department from the last 26
' - years but till date 1 was not paid for the break period i.e. from

July 2000 to 2003.

It is therefore, most kindly requested to regularize our
gap/break period from July 2000 to 2003 which is converted
in Extra Ordinary Leave without Pay and alsd issued orders for
payment of the areas, from July 2000 to 2003 and obl1ge
please. \ |

Obediently Yours,
Je

MOHAMMAD FARASH,
Forest Guard

i
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" Shami Road Peshawsr

y , | . o
; . Chief, Conservater of Forests | Phone # 0919212177 Far. £ 5 ok F !
'! DU‘T“L"’M Southern Forest Region-1 E-mail: gofforests pestui e
7. Kiyber Pakhtunkhwa Peshawar o ' k
INo. {204y /E Dated Peshawar the 3 WA
R e —
To
The Divisional Forest Officer
Kaghan Forest Division Jabba
Mansehra
Subjectt ~ APPEAL FOR REGULARIZATION OF SERVICE 'BREAK 2ERIOD FROW
© JULY2000 TO 2003. ‘ o
Miemo-  Reference this office tetier No. T16/E, daied 18/09/2017.

’

Enclosed please ﬁnd herewith a copy of an appeal dated nil preivu 2d oy Winhams 1ad

Farash Forest Guard for .nfoxmat;on and necessary actlon with the remarks that

" consideration at this belated stage and hereby. rejected. Please inform the ap pucant abow facty

of the case uncley intimation to this office.
7
x! :
Chief C EoF Of Forests

Centrai South 3@ Forest Region-!
i\hwex Pakh u}ﬂch ’Peshawar

No&ﬁgg;  /E dated  Jabba . h

Copy forwarded t¢ Muhamma

mforma’uon
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clo Sub DlVlk:onal Fouest Officer, Balakot icrea i*-a,.ab Divigion
.

t‘le 3arme L, nog W :ul-

(U]




' BETTER COPY OF ANNEXUREJ@ ~ R

- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
} PESHAWAR |

' SERVICE APPEAL NO. 318/2009

Date of institution............21.02.2009
* Date of Decision.............. 02.07.2010v"

-

Mian Siraj, Driver, Schoo! of Nursing, Kohat.
Village & P/O Bilitang Tehsil and District Kohat

.......... coveoeAppellant
| Vs | D
- 1- Government of NWEP (K.P.K) through Secretary Health
"~ Department Peshawar. |

~ 2-  Director provincial Health Services Academy, Peshawar.
- 3- Accountant General, NWFP (K.P.K), Peshawar.

4- " District Accounts Officer, Kohat......................0 Respondents
APPEAL UNDER SECTION 4 OF THE NWFP SERVICE
-~ TRIBUNAL ACT 1974 FOR FIXATION OF PAY WITH -

EFFECT FROM THE DATE OF‘;: APPOINTMENT AS PER

'NOTIFICATION DATED 30-7-2008 AS IS DONE TO THE
OTHER EMPLOYEES AGAINST WHICH APPELLANT .
SUBMITTED HIS DEPARTMENTAL APPEAL DATED 10-

© 11-2008 BUT THE SAME IS NOT RESPONDED DESPITE
LAPSE OF 90 DAYS. - T

| .Mi'.“Waqér Ahmad Seth, Advocate .....For appellant

- Mr. Sher Afghan Khattak \Addl: Advocate General . .....Eqr Respondents
Mr. Sultan Mehmood khattak Member
Mr. Noor Ali Khan o Member
. JUDGMENT '
SULTAN MEHMOOD KHATTAK MEMBER:- ~ According to the

appointments made in ‘the appeal, the appellant namely Mian Siraj was
©_appointed as Driver in Family Health Project in the year 1994.'On winding
- up of the said project on 31-12-1999, the Finance Department created posts

atesiep Mot




e o
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- .qf. Drivers on fixed pay of Rs. 2500/+ per month, without'any break. The
appel‘lant was accordingly appointed as Driver Nursing School Kohat vide

: order. ~dated 19-7-1999.At that time number of other employees were
appgmted‘on regular basis but the same was discriminated. Respondent No.

1" vide letter dated 21-1-2008 for the fixed- employee namely Sahib-Ur-
Rehman Driver into regular who is similarly placed employee like appéllant,

_therefore respondent is requested for conversion of all other Drivers into
;fegglar pay scales. The Finance Department vide letter dated 12.5.2008 gave
concurrence for conversion for the posts of Drivers on fixed pay into pay
-scale No.1 and in accordance with the said concurrence. Notification was
issued by respondent. No.2 on 17-5-2008, wherein' the appellants name

~ appeared at S. No. 7, but with immediate effect, whereas pay fixation of
other employees was done with effect from the date of appointment. Feeling

. aggrieved the appellant submitted his departmental appeal on 09-11-2008,

- but 'with no response within the stipulated period; hence this appeal with the
‘prayers that on acceptance of the appeal the respondents be directed to fix
the pay of the appellant from the date of initial appointment in dated of 12-5- -

- 2008 along-with artears to bring it at pat with the length of service with such

. other relief as may deem fit-in the circumstances of the case may also be
- ‘granted. : | ' |

2. The respondents have filed their written reply, wherein they refuted the |
post of the appellant and stated that the case. of the appellant is different
from the case of other employees and that he was appointed in Family
Health Project on 6-12-1994 till the project life ie. 31-12-1999. He was
" adjusted as Driver at Nursing School on 14-2-2000 as per entry made in his
~service book on fixed pay of Rs. 3500/-P-M. Moreover he was brought to
regular BPS-4 vide Finance Department’s Notification dated 12-5-2008,

with immediate effect. As such he is not entitled to the relief cla;imed by
- him. - ‘ i

Arguments heard and recotd perused.

3. As%oubt the appellant was appointed as Driver in the Family Health
Project on 06-12-1991 but before winding up the project on 31-12-

' 1999, he was appointed as Driver in Nursing - School Kohat vide
.»a-y Office order dated 19-7-1999. As per entry in the service book the
@-‘j ‘appellant was later on adjusted as Driver at fixed pay @ Rs. 2500/-
| per month. vide order dated 14-2-2000. In the light of Finance
| Department’s letter dated 12-5-2008, the post of the appellant was -

et

arte!




reverted to BPS-4 on regular side, vide Notification dated 17-5-2008

of respondent. No.2, but with immediate effect. The main contention
of the appellant is that in the light of Finance Department’s letter
dated 30-7-2008 he is entitled is fixation of his pay:from the date of
his initial appointment instead of 12-5-2008 the Sahib- Ur-Rehman,
similarly placed employee. Moreover, respondent No.2 has also
addressed a letter dated 15-10-2008 to respondent No.4 in favor of
the appellant for fixation of his pay from the date of appointment..
However, it was observed that he will not be entitled to arrears up’to
30-6-2008. " ' :

In view of the above the Tribunal deems it appropriate to 1e§mand
the case of the ‘appellant to the respondent Department with the
direction to consider his claim with regard to entitlement of fixation
of his pay from the date of appointment in the light of the aforesaid
letters as well as case of Sahib-Ur-Rehman . Duvel strictly in

- accordance with law/rules on the subject W1thm a period of one
month of the receipt of this order. The appeal is disposed of in the

above terms. Parties are, however, left to bear their own costs. File be
consigned to the record.

. ANNOUNCED

e e —
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Provincial Health Services Academy.
Dept: of Health Govt. of Knyber Pakhtunkhwa.
Budhni Road Duran Pur Peshawar, '

8 #091-2650861, 2260109; Fax-# 091- 2261249
E-mail: phsa_peshawar@yahoo.com C

To be s_ubs’tituted by even No. & date.

 OFFICE ORDER

~ Ex-post facto approval is
~ following driver of Nursing

ie. 06/12/1994 as ordered by the honorable Services Tribunal,. Peshawar

judgment dated. 02/07/2010 in Service Appeal No. 318/2009 on the analogy of
- Mr. Sahib-ur-Rahman Driver, vide Finance Department letter No. BVI/FD/4-

48/2007/08 dated 12/05/2008 and Secretary Health letter No. SO-ill/ 8-80/07

(Sahib-ur-Rahman) dated 21/01/2008. However, arrear o
" be admissible from 14/02/2000.

‘hereby accorded to. regulafize' the serviges_,of‘thé,

N e R e R
Mr. Mian Siraj Driver 06/12/1994
-sd~
| DIRECTOR
FINo. 215/PHSA/AdmR/Appointment/2012-13/5517-20 Dated . 16/07/2012

-Ce : : -

4, _ District-Accounts Officer, Kohat. h o ’ e

2. ~ Vice Principal, School of Nursing Kohat for compliance under | .-«
intimation to this office. o

3.°  Registrar, Services Tribunal Pakhtunkhwa Peshawar.
4, Mr. Mian Siraj Driver, School of Nursing Kohat.

Qd %
P Q. ‘ ﬂﬁ/
e 'f;l‘d: ) 2

o/

School Kohat with effect from the date of appointment”

f pay & allowances will’

. - DIRECTOR x
g VD
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VAKALATNAMA

Dtlre e Misher dsstonstn Soopic Tt fhtower

OF 2017 |

(APPELLANT)
P hiamnea? Loris K fhios (PIJ}LINTIFF) |
(PETITIONER)

VERSUS N

(RESPONDENT)

Soer7 Lopnritgont- (DEFIIENDANT)

YW/ Mibirsnrad Lartdh fifor

Do hereby appomt and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead act,
compromise, withdraw or refer to arbitration for' me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authonty to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, W|t§1draw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted n"natter.

Dated. / /2017

& o’//
CLIENT |
ACCEPTED .
NOOR MOHAM MAD; KHATTAK
&
MUHA AAZ MADNI
OCATES

OFFICE: ? .
Flat No.3, Upper Floor, ' | &
Islamia Club Building, Khyber Bazar,
Peshawar City.
Phone: 091-2211391
Mobile N0.0345-9383141




