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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

EXECUTION PETITION NO. [ LYK /2024 -
' IN
APPEAL NO. 1700/2019

Mr. Muhammad Hayat Khan V/S Government of KPK and Others:

1. Memo of Petition B TR 1-2
2. | Affidavit : I : 3
Judgment of Service Tribunal -

3 dated: 19.11.2021 / APPLicatiom. A 4-
: 4; - | Wakalat Nama N R _ i

Dated: 20/02/2024 "

Appellant/Petitioner

Through, %M‘

M. GhayurUllah Jan,

Advocate.
0314-9091890



/ B . pPage 1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

) : PESHAWAR -
56 s T
EXECUTION PETITIONNO. O © 1024 J_La_’}_()
IN ‘ ’ Dmr)’ ro- 9199 L{
APPEAL NO. 1700/2019 | Q108707

pated

Mr. Muhammad Hayat Khan, S/0 Muhammad Akbar Khan R/o
MohallahKhuaidad Khel, Tehsil & District Charsadda
........................ Applicant/Appellant

VERSUS

1. Government of KPK, through Secretary Education Civil Secretariat,
Peshawar.
2. Dire?tor Eleméntgry &Secondary Education KPK, GT. Road
Hashatnagri, Peshawar.
3. District Account Officer Charsadda,KPK.
4. Dlstnct Education Officer (Female) (Eiementary & Secondary
Educatlon District Charsadda
............................... ReSpondentS
EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO _ COMPLY THE JUDGMENT

DATED 19.11.2021 INITS TRUE LETTER AND
SPIRIT

RESPECTFULLY SHEWETH:
ON FACTS:
Brief facts giving rise to the present execution petition are as under:

1. That petitioner/applicantwas appointed as sweeper in  respondent
department on 13.2.1999 who served till 30.6.2017. however, his order of
retirement was issued on 22.8.2017 with retrospective effect from . -
2952016 owing to his recorded date of birth in service book i.e
30.5.1956 his pension case was taken up on 16.9.2017 upon which
respondent no 3 raised objections with regard to overpayment and
recovery from the withheld amount of pension.

o
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© -2. That petitioner/applicant filed a service appeal no. 1700/2019 against the
order of the respondents and challenged it before the worthy Khyber -
Pakhtunkhwa Services Tribunal Peshawar.

3. That serviceappeal of the petitit)ner/appiicant was allowed in favour of
the appellantin its detail judgment dated 19.11.2021, the operatlve part of
the Judgment 18 as:

“In the light of what ha$ been discussed in the preceding
paras, the appeal has its own merit and is therefore, allowed
-as prayed for. Parties shall however, bear their respective
costs.” '

(Copy  of the judgment dated 19.11.2021is attached

4. That, the petitioner/applicant approached time and again to the
respondents and requested for implementation of the aforesaid judgment
of this Hon’ble Tribunal but the respondents are lingering on the matter »
on one pretext or the other.

5. Thatfeeling aggrieved, petitioner/applicant is left with no other remedy‘
but to approach this Hon’ble Tribunal by filing the present execution

~ petition for the unplementatlon of the aforesaid Judgment of this Hon’ble
Tnbunal

It is therefore, most humbly prayed that on acceptance this -
execution petition the respondents may be directed to -
implement the judgment of this Hon’ble Tribunal dated
19.11.2021passed in above titled Service Appeal in its true
letter & spirit by granting back benefits to the petitioner.

Any other remedy which this Hon’ble Tribunal deems fit
that may also be awarded in favour of the petitioner.

&

Dated: 20/02/2024
. Petitioner/Applicant
Muhammad Hayat Khan
Through:-

M. GHAYURULLAHJAN
. ADVOCATE

0314-9091 890
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR '

EXECUTION PETITION NO. /2024
IN
APPEAL NO. 1700/2019

Mr. Muhammad Hayat Khan, S/o Muhammad Akbar Khan
R/o MohallahKhuaidad Khel, Tehsil & District Charsadda

........................ Applicant/Appellant
VERSUS » _ _
1. Government of KPK, through Secretary Education Civil

Secretariat, Peshawar.
2. Direcfdr Elemeﬁtary &Secondary Education KPK, GT.
b Road Hashatnagri, Peshawar. |
3. District Account Officer Charsadda, KPK.
4. District Education Officer (Female) l(Elementary & -
' _Secondary‘ Education District Charsadda |

............................... Respondents

AFFIDAVIT

I,Mr. Muhammad Hayat Khan, S/o Muhammad Akbar Khan R/o
MohallahKhuaidad Khel, Tehsil & District Charsaddado hereby solemnly .
affirm that the contents of this Petition are true and correct to the best of my .

‘knowledge and belief and nothing has been concealéd from this Honorable

Court.

B

| DEPONENT o
CNICNO. [ 716/~ by, -
CellNo. 32~ 39!?2/29955 K

-




. . ‘_‘, " N i - .. . ' " . - o
oy - ) S -
o P I e S . - S .
3 ts . \ o - : )
E; ‘ . e oL ,‘
; ” 1. o~ :
o s 4

o A . . -' . A -
R - BEFORE THE KHYBER PAKHTUI}IKHWA

" SERVICE TRIBUNAL PESHAWAR

szc’a/f Vo 1‘7@@/2‘?7? N

, Muhammad Hayet Khan
S ' §/0 Muhammad Akbar Khan .
¢ { R/O Mohallah Khuadad Khe, Tehsil & District
’ Charsadda. - Sttt Tl -
................ : ................‘..............H..<....Pet1tlo‘ner S eals il
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Govt. of KPK., through Secretary
Education, Civil Secretariat Peshawar.

p—

2. Directot Elementary & . Secondary
© Education K.P.K.,, G.T. road -Hashatnagri,
Peshawar. ’

3. .District Account Officer, Charsadda.

4 District Education Officer  (female)
(Elementary .& Secondary - Education,
District Charsadda. "
e NPUR Respondents

APPEAL UNDER SECTION : 4 OF THE 1

KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL ACT 1974 AGAINST THE
: IMPUGNED _ . LETTER _ DATED
e 18.10.2017 & WHEREBY _THE
' * \ ‘A.]?PELLANT HAS ~ BEEN RETIRED
: N E ey FROM __ SEEVICE _w.e.f. 30.06.2016
\01’,!/ [ (f WITH PENE-I_ONARY 'BENEFITS but
passed the impugned order of recovery

of paid salary during performance of

duty till 30.06.2017 and appellant was

S . rotired in BPS-2_in lieu of BP3-4 AND
\ ' . AGAINST NOT TAKING ANY ACTION

S

: ON_THE PEPARTMENTAL _APPEAL

AEE s DATED 29.06.2019 ~ OF THE, rywqres gy

”f,};ﬂ 1. APPELLANT WITHIN THE STATUTORY}‘“*&-‘ D
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 BEFORE THE KHYB ER PAKHT UNKHWA SERVICE TRIB UNAL PESHAWAR

‘Service Appeal No. _1700/20 19

Date of Institution 05.i 1.2019
Date of. Dcms:on 19 11.2021

3 Muhammad Hayat Khan S/0 Muhammad Akbar Khan R/o Mohallah Khudad Khel,

Tehsil & District Charsadda. , (Appellant)
VERSUS

The Govérnment of Khyber Pakhtunkhwa through Secretary Education, Civil

Secretariat Peshawar and three others. . (Rcspondents)

Present:-

Mr. Asif Ali Shah, : | -~ For Appellant.

Advocate 4 .

Mr. Kabirullah Khattak, S . _ o
- Additional Advocate General - -~ Forrespondents. . \

MIAN MUHAMMAD : - MEMBER(Executive) |
- MR. SALAH UD DIN, SRR - . MEMBER(Judicial)

JUDGEMENT. -

0
1e”

MIAN MUHAMMAD, MEMBER(E):- The service appeal has been filed

"seeking‘adjudicatioh against impugned letter of rcspondeht No.3 dated 18.10.2017

whereby recovery on account of over payment for serving beyond the date of
’ é_uperannuation, retirement in BS-02 instead of BS-14 and non-actionr on his

departmental appeal dated 29.06.2019.

FACTS.
02.  Brief facts of the, case leading to institution of the instant service appeal are_ :
that the appéllant was appointed as Sweeper in the respondent-department on

13.02.1 999 who served till 30.06.2017. Ho'wever, his order of retirement was issued E
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on 22'.08.2017 with retrospéctive effect from 29.05.2016 owing tn his recorded date

,. of birth in service book ie 30. 05 1956. HIS pension case was taken up on

,16 09. 2017 upon ‘which respondent No.3 raised objectlons thh regard to over

.payment and recovery thereof from the withheld amount of pension.

03. * Official respondents were issued notices to submit reply/parawise comments.

‘They, except respbndent No 3, submitted their written reply/parawise comments.

We have heard learned counsel for the appellant as well as learned Addltlonal

vAdvocate (:eneral and gone through record thoroughly .

ARGUMEN TS.

04.  Learned counsel for the appellant contcndcd that the appcllant regularly -

served the respondent department as sweeper with devotion since 13 02.1999 till
30.06. 7017 During his servncc, the post of Sweeper was also upgraded from BS-02-
to BS-04. in 2015 consequent upon whwh his pay was fixed in BS-04. The
rcspondent—department 1ssued retirement order of the appellant on 22 08, 2017

giving it effect from 29.05.2016 on the ground that recorded date of birth in respect

~of the appellant was 30.05.1956 and as such he had attained the age of

' supéfannuation on 29.05.2016. The appellant actually performed his duty during the

‘ period between 30.05.2016 to 30.06.2017 and monthly salary drawn is legal which

_cannot’ .be recovered frbm his pension under plethora of judgements of the superior

courts. Moreover, he has been denied pension in his upgraded position despite the

fact that hc is entltled to get pension in BS-04 instead of BS-02. His fundamental

rlght is bemg violated and the appellant cannot be penallzed for the wrong done by

the respondent-department. In support of his arguments on the principle of locus
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) that:'the‘s'e'r'vi"c'e apoeal has merit may graciously be allowed and the respondents be

dlrected to nge the appellant pensmnary benefits in BS-04 and declare the order of )

recovery wrong, 1llegal and void ab-i mmo

05.- Leamed Addltlonal Advocate General argued that the appeiiant is the v1ct1m -

A : o’f hlS own deeds who happens to have tempered his date of birth in service book

from 30.05.1956 to 30.05.1959 and managed over stay ‘in service beyond his actual .'

‘date of superannuation. Fact of the matter is that the appellant passed his matric

i

 examination from BISE Peshawar under roll No. 2958 in 1976 (annual) and his date

of birth as per SSC being 30.05.1956 the same was recorded in service book at the

time of entry into service in 1999. Later on, he managed to temper with the recorded

"date of birth in service book and changed it to 30.05.1959 taking advantage of

whieh he over stayed in service. However, taking cognizance of the misdeed, the
authorlty 1ssued his retuement order w.e.f 29.05.2016 vide order dated 22.08.2017.
The appellant has therefore been rightly retired from service on attalmng the age of
superannuation as'per recorded original date of birth in set'vice book. The service
appeal being devoid of merit and facts, may be dismissed.

(8

CONCLUSION.

- 06. - Ttis evident'from record that the date of appellant as feco;ded at the time of

his entry in to service was 30.05.1956 which can safely be traced trom his SSC
acquired in 1976, How, when and by whom the date of birth was changed? It was

not investigated or inquired by the respondent-department except to attribute the
fit . ) .

L

tempering to appellant and considering him guilty for it but without any

; documentary ev:dence in support of their clalm However, it is also an established

fact that service book of a civil servant remains in the safe custody of concerned
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parent department for perxodrcal necessary entnes in it, as and when requ1red The

tempermg in date of birth and attestatlon thereof in service book subsequently,

‘ reveais that it was restored to ongmal date of btrth on 22 08.2017 i. after nearly 15 -

months of. hlS superannuat:on and the .same day his order of retirement was issued

!

w.e. t 29.05.2016. It was, after submtssron of hlS pensron papers to respondent No 3

that over payment was pomted out to respondent No.4 with the advice for recovery

of the amount from h1m

07. Itis not disputed that the appellant served respondent department beyond the

date of ‘Supera‘nnuation falling on 29.05.2016. His exact period of over stay can be -

‘taken from the date when his retirement order was issued on 22.08. 2017 grvmg it

* effect lrom 29 05. 2016 and as such he stayed in servrce beyond the date of

k3

superannuatlon for about 13 months till 30.06.2017. So far the’ question of his
retirement in' 38-04 instead of BS-02 is concerned, it also stands established that he
was alloyved up-gradation in BS-04 in pursuance of Finance department Notification
dated 17 08.2015 and necessary entry to this effect made in his service book. This
fact has been adrmtted al 'the internal processing stage of the pension case'in the' :
department of respondent No. 3 when it was recorded “please correct the |

\

Grade/bcale as per service book i.e 'BPS-04 instead of: BPS 027

ln a nutshel] it can 'be concluded that the appellant served the respondent-
2 me/n beyond the date of superannuation due to the neghgence and apathy of
respondent department He performed duty dunng the penod 30.05.2016 to
30.06. 2017 and has rightly drawn monthly salary against the work/service actually B
clone/performed but is not countable towards pension beneﬁts Relxance is placed on

Peshawar High Court, Peshawar judgement dated 09.02. ’7005 delwered in writ



" No. 3858 P/2014. Slmilarly, he was upgraded and his pay was ﬁxed in BS 04
‘ ‘through due process under the Notlﬁcatlon of’ Provmcml government datedv :

17. 08 2015. HIS right had therefore accrued well before his date of superannuatlon

talhng on 29.05. 2016
N :

" its own merit and is therefore allowed as prayed for Parues shall however bear .

. their respective costs. Flle be cons1gned to the record room.

ANNOUNCED

19.11.2021
B o .- (MIAN MUH
- o MEMBER(E)
(SALAH UD DIN)
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- petmon No 251 of 2004 tltled Kan’ Wah Khan Versus Government of Khyber _:. s

: :;;}:' , Pakhtunkhwa and Peshawar ngh Court judgement dated 17:11 2015 in Wnt petxt:on'”. R

t 09, In the light of what has been discussed in the preceding 'paras the appeal has o
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