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/if‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
e 4 Service Appeal No. 2091/2023

Mushtag Ahmad Constable No. 1007 District Buner.
............... APPELLANT  *%2ber Patueus,
Versus - Phunat
1. Regional Police Officer/DIG Malakand Division at Saidu Sharif Swat. Diary No.LL%_i
2. District Police Officer Buner. Dateg 2¢/5 Py
rveeen e RESPONdents '

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully sheweth:-
Preliminary objections: -

1. That the service appeal of the appellant is badly time barred by law and limitation.

2. That the service appeal is not maintainable in its present form.

3. That the appellant has not come to this honorable Tribunal with clean hands.

4. That the appellant has concealed the material facts from this honorable Tribunal.

5. That the appellant has been estopped due to his own conduct.

6. That the Instant Service Appeal is bad due to miss-joinder and non-joinder of the

necessary parties.

7. Thatthe appellant has got no cause of action and locus-standi to file the instant appeal.

FACTS

1. Incorrect: The service history of appellant is tainted with several bad entries including
major punishment dismissal from service in which he was re-instated into service as
per the honorable tribunal orders but conditionally subject to the outcome of CPLA
(copies of bad entries are attached as Annexure (A)

2. in correct: - proper enquiry was initiated on the basis of FIR registered against the
appellant u/s 419 420 PPC PS Hayatabad Peshawar in the year of 2016. However, the
same enquiry was kept pending till the decision of trial court.

3. The appellant didn't mend his ways and once again found being involved in smuggling
of NCP vehicle crossing thereby Check Post Kingargalai vide DD report No 15 dated 23
-05-2016. So another enquiry was initiated against the appellant through SDPO Pir
Baba. He (EO) submitted his finding, recording therein, that the appellant was criminal
minded and found in smuggling of NCP vehicles. The appellant was issued show cause
notice, the reply of which was not satisfactory. The appellant was called in OR on 2-8-
2016 and heard in person, but he could not produced any substantial evidence in his
defense. The competent authority reached to the conclusion that the appellant
actually founded involved in smuggling of NCP vehicles, therefore decided to be
dismissed from service but took lenient view and awarded major punishment
reduction in pay to lower stage of time scale for a period of five years. Excluding
dismissal conditionally i.e. during one year any misconduct, inefficiency and
negligence against the appellant if reported the defaulter constable shall be
considered as dismissed from service. (copy of show cause notice DD report No. 15
dated 23.05.2016 office order No. 75 dated 08.10.2016 are attached as annexure B,
C & D respectively).

4. Incorrect: - the appellant absented himself from his lawful duty vide DD report No.57
Dated 21.02.2017 and did not report his arrival. Therefore, he was proceeded
departmentally through DSP HQRS who recommended him for major punishment. His
service record also tainted with 18 penalties including major punishment of reduction
in pay to lower stage of time scale for period of five years (copy of departmental
inquiry is attached as annexure “E”). The competent authority in exercise of power



6.

under Police Disciplinary Rules, awarded major punishmenti.e. dismissal from service.
Furthermore, the appellant filed Service Appeal No. 624/2018 which was decided on
28.01.2022 where the honorable Tribunal converted the major punishment into minor
punishment of stoppage of annual increments for two years and the intervening
period was treated as leave without pay (copy of judgment order dated 28.01.2022 is
attached as annexure “F”’). However, CPLA No. 478-P /2022 was filed against the said
judgment orders which is still pending, before the Apex Court and the appellant was
conditionally reinstated into service but subject to the outcome of CPLA. (copy of
Re-instatement order dated 01.08.2022 as attached is Annexure “G")

Incorrect: - The appellant filed departmental appeal in 2023 against the office order
passed in 2016 in which the departmental Appellate Authority called him in OR on
13.09.2023 and gard him in person but the appellant couldn't produce any cogent

reason to depend the charges leveled against him therefore, his appeal was fited , Disr

Furthermore, it is misleading that the appellant has submitted an application for
provision of show cause notice in departmental appeal (copy of show cause notice
and departmental appeal are attached herewith as desired).

That the service appeal of the appellant may graciously be dismissed on the following
grounds.

GROUNDS:

a. Incorrect: - That the office order dated 21.09.2023 and 10.08.2016 are according
to the law and justice.

b. Incorrect: - As mentioned above regular inquiry has properly been conducted and

the appellant has been crossly examined. The respondent’s department has

followed the relevant law and rules.

Incorrect: - As explained above.

d. That appellant had been placed under suspension upon his involvement in a
criminal case under section 419/420/468 PPC PS Hayatabad Peshawar and inquiry
was initiated which was kept pending till the final decision of trial court. However,
the appeliant was once again found while smuggling NCP vehicles in which another
inquiry was conducted in the light of which major punishment of reduction in pay
to lower stage for five years was awarded to the appellant.

e. Incorrect: - The respondents have obeyed rules and law No violation of any
provision of constitution of Islamic Republic of Pakistan has been committed.

f. The appellant, punishment order dated 08.10.2016 was on the basis of his against

involvement in NCP vehicle's smuggling reported vide DD report no 15 dated

23.05.2016. This order was not related to criminal case registered against him at PS

Hayatabad Peshawar. )

Incorrect: - The appeliant was treated according to the law and rules.

. Incorrect: - As explained above in various paras.

i. Incorrect: - Sufficient evidence has been collected and placed on inquiry files. He
was rightly punished.

j. Incorrect: - The appellant was given an opportunity of personal hearing but he
couldn't produce any solid evidence in his defense.

k. That the respondents also seek permission of this honorable tribunal to adduce
more points/grounds at the time of arguments.

o
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BEFORE THE KHYBER PAKHTUNKWA SERVICE TRIBUNAL PESHAWAR.
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Service Appeal No.2091 /2023

Mushtag Ahmad Constable No.1007 District Buner

............... Appellant
Versus

1. Regional Police Officer/DIG Malakand Division at Saidu Sharif, Swat.
2. District Police Officer Buner

weeeee.RESPONdents

AUTHORITY LETTER

We the above respondents do hereby authorize and allow Mr. Zahir
Shah Si/legal Buner to file the accompany para wise comments on our behalf in the
Honorable Service Tribunal vide service appeal mentioned above and do whatever is needed
in the court.

Regional Police Officer,

District € Officer Buner egionalRdliamBffiggoRalakand
" ' _4Respondent No.2) Ry oHuetNem)
Shah Hassan (PSP) < _ Muhammad Ali Khan (PSP)
‘ %t\ce‘ . A,": ﬂ.. . |
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In view of the above detailed para wise comments /reply to facts /grounds, it is most
humbly prayed that the instant Service Appeal of the appellant may graciously be
dismissed with costs.

deqi Police Officer,
District Pphce Officer Buner e Jﬂﬁ;’!;g% lgjéjgg,r Malakand
(R€spondent No.2) (Réspoarrdent No)
SHAH HASSAN (PSP) & MUHAMMAD ALl Khan (PSP)
~(;"l\ce Incumbent

Incumbent O
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BEFORE THE KHYBER PAKHTUNKWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.2091 /2023

Mushtag Ahmad Constable No.1007 District Buner
............... Appellant
Versus

1. Regional Police Officer/DIG Malakand Division at Saidu Sharif, Swat.
2. District Police Officer Buner

ceeeennee.RESPONdeEnts

Affidavit

| the above respondents do hereby solemnly affirm and state
on Oath that the whole contents of the a company para wise comments are true
and correct to the best of our knowledge and belief and nothing has been
concealed from this Honorable tribunal.

~
[&gﬁ%lm Buner

(Respondent No.2)
Shah Hassan (PSP)
1 Incumbenteoﬁ\o 3
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Buner
OB NO 1.5 - .

e

& #Notice issued under Rules 5 (3) of KPK Police Rules 1975 against
* #;7 Constable Majid Khan No.700 and Mushtaq Ahmad No.1007 of this

~5 XN
S
Y
A\
,Q;'\
Q

@)

This Order is hereby issued to dispose of Show Cause

District Police vide this Office 105 and 106 dated 13.07.2016.

Brief are that: Constables Majid Khan No.700 and Mushtaq
Ahmad No.1007 of this District Police were found involved in Case FIR
No.221 dated 13.02.2016 u/s 419/420-PPC PS Hayatabad, Peshawar.
Therefore suspended; closed to Police Lines and proceeded against
departmentally and hence served with Charge Sheets and Staterent of
Allegations under Police Disciplinary Rules 1975. Mr. Ghulam Muhammad
Khan, SDPO Totalai, Buner was appointed as Inquiry Officer to conduct

departmental proceedings against the defaulter official. The Enquiry

Officer in its findings has recommended that the enquiry may be kept
pending till the decision of Court. After the involvement in afore case, they
again found/seen by DSP HQrs in Check Post Kingargali into two NCP
vehicles. Therefore the DSP brought the same in the notice of the
undersigned. The undersigned appointed SDPO Pir Baba for conducting an
inquiry against both the delinquent Constables. The Enquiry Officer submit
his finding and recommended that both the constable are criminal minded
and found in the smuggling of NCP vehicles. Hence a Show Cause Notice
were issued against them under Rules 5 (3) of KPK, Police Rules and
served upon them. Their reply to the Show Cause Notice received and
perused. Thereafter both were called in OR on 02.08.2016 and heard in
person. Both the constable have not produce any substantial evidence in
their defense. The undersigned reach the consultation that both the
constable actually found involved in smuggling of NCP vehicles. Therefore
decided to be dismissed from Service but take lenient view and ayvardcd
major punishment excluding dismissal conditionally i.e during one year any
misconduct, inefficiency and negligence against both the Constables if
reported, the defaulter Constables shall be considered as Dismissed from
Service. ' -
Therefore, 1, Syed Khalid Mehmood Hamdani, District
Police Officer, Buner as a competent authority and in exercise of the
powers vested to me under Police Disciplinary Rules 1975 award both the
Constables Major punishment i.e Reduction in Pay to lower stage of Time
Scale for a period of five years with immediate effect.
1. Constable Majid Khan No.700
2. Constable Mustaqg Ahmad No.1007

Order announced in the presence of delinquents.

(SYED

m./

Dated J_a!g/2() 16

s RERRL MY B0
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N
SHGW CAUSE NOTICE,
e S
(Under Rale § (3) KI'K 'oliee Rules-1975)

[ WHEREAS you Constable ﬂ?nnhtnu No. 1087 while posied 10 Police Lines

Daggar, {Under Suspension) District Huner have rendered yourself liable to be

proceeded under Rule S{3) ol ihe Rhyber Paknunkhiwa Police Rules 1975 for

loflowing nepligence/imisconduct;- ‘

You Canstable Mushtag No. 1007 whife posted to Police Lines Daggar, District

Buner have found fovolved in-smuggling of NCP? vehicles. In this connection,

DSE HQrs entered o report dgainst you vide DI No,1 S datbd 23.05.2016. Upon

his report a preliminary enquiry was condueted by SDPPO Pir Baba whereby you

found guilty o smuggling of NCI? vehicles. Prior (o this, a case vide FIR No.?Z!

dated 13.02.2016 ufs 419/420-PPC PS 1ayatabad has been registered against

you. i

That by reason of above, as sulficient material is placed before the undersigned,

therefore it is decided to procecd against you in general Police ‘procecding

withoul nid of enquiry officer; " - » o

4. Thai the misconduct un your part is prejudicial to good order of discipline in the
Police force; : -

5. That your retention in the police force will ameunt to encourage in efficient and
unbecaming of good Police Officers;

0. That by taking cognizince of the matter under enquiry, the undersipned as
competent authority under the $aid rules, proposes stern action against you by
awarding one or more of the kind punishments as provided in the rules:’

LMD renquiry, Dated Daggar the, l3|ﬂ. 12016 @
t

9

'

7. Yauare, therefore, called upon to show cawse as (o why you should not he dealt
i strictly in accordance with the Khyber Pakhtunkhwa Police Rules, 1975 for the
misconduct referred to above. '
R, You should submil reply to this show cause notice within 07 days ol the receipt
of the notice fuiling which an ex parte action shaf! be taken against you.

Y. You are turther directed 10 inform the undersigned that you wish-to be heard in
. | '

person or not.
10. Grounds of action are also enclosed with this notice.,

& ~
_ Q at
5 W Q 599@ (SYED MDANI)
"'S'I 1
: ~ Distrd ice Officer,
Buner
Received by
Signature
Danxl: / 2016,

R1 Pulice Lines with the directions to serve the Show Cause Notice upon Constable and
obtain his signature and returned to this Office as a token of receipt, ‘ :

: CamScanner
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-FEFORE THE KHYBER PAKHTUNKHW'A 9ERVICE TRIBUNAL PESHAWAR -

3 :
/{_ o : , ‘Service Appeal NO. 6}24/201&3 1 C ‘i'i S
i r:"l. L ' : S
# S p . : Date of Institution .. 0&.05.20}.‘8'

‘ ’ . Date of Decision ... 28.01.2022

Mushtaq Ahmad, Ex-Constable, No. 1007 Buner District. .. -~ - E
. 2 } (Appeliant)

~

VERSUS ¢ o

PRy

The Regional Police Officer, Malakand Regioh, Swat and one- am‘)thér
i \ S (Respondents)

uzma Syed, | IR R V1
advocdte . - For Appellznt ' -

Munammad Adeel Butt, | 5
Additional Advocate General For respor‘:dents

r;'\_, MY
‘o

AHMAD SULTAN TAREEN o | CHAIRMAN i
ATIQ-UR;REHWHR L MEMBER (EXE(:UTIVE)
N erme i e
. /\J U\‘
- JUDGMENT _ . ’
ATIOQ-UR- -REHMAN WAZIR MEMBER(E)'-. ' grief dacts of ‘the

‘case a(re that the appellant whnle servmg as Constable in Ponc{e Department was ;

proceeded against on the charges of absence from duty and was uittmatety .

/"

ol

nssed from service que order ~dated 24 08- 2017 Feellng aqgneved the

;,‘ }

—

and the appellant may be re- mstated in service with al{ back beneﬁts

(VS Learned counsel for the: appeilant has conte nded that thn unpugned order

is agamsz law, facts and norms, of natural Jusmce tnerefore not t=nable and I1able
. K ’..—
to be set aside; that the ‘impugned order was pa;sed With retrospectwe effect

e

ﬁ’!

N -

appellant filed departmental appeai dated 07 02-2018 whnch was not fesponded_._ S
‘Mm the statutory period, hence the mstant servuce appeal |r1$t|tuted on 08 05- i

2018 with prayers that the umpugned order dated 24 08 017 rnay be set aSlde i ) ., '




is vord in the eye of jaw. Rellance was placed Qn’ 2002 SCMR 1179 and

2006 PLC Cs. 221 that no regular nnqurry was cohducted rather the[so called
il'lQl.m'y off icer accepted hjs stance of iliness of the appellant that absence of the .
, appellant wdas’ not mtentlonal but was due‘ to serrous rlrness of the appellant _
: whlch does not constrtute gross mlsconduct hehce the penalty so awarded is

harsh and needs. revision; that the appellarlf'has been condemned unheard as no‘

i
d nor the appellant was assocrated wrth proceedrngs

proper mqulry was conducte

_ of the mqurry, that the appellant has not been afforded opportunrty of personal
| r _ .

h‘earing, hence was : condemned unheard. . l' :

03.. Learned Additional Advocate General for the. respondent has contended

that the appellant was earlrer awarded with nla]or punlshment as weII as mlnor

punrshments but the appeliant did not mend Hié Ways and agarn absented from

|
lawful duty for which he was served wrth notlces but he did’ not respond either -

to potlce )r/to the proceedrngs of the rnqurry,

py rsh/ nt of dismissal from service vrde

‘ appellant is 8 habrtual absentee, nenther the doctor advrsed hrrn medlcal rest nor»

the appellant sent the medica! documents to the department for rnformatron that

n the inquiry proceedmgs rnsplte of repeatecl remlnders,

[

the appellant' did not joi

L]

‘hence he was nghtly penalized in absentia.

1 a e
'

04. We have heard learned counsel for the partles 'ar."ldi_,.ha‘ve perused. the

* record. o
-

0S. It is un- dlsputed that the appellant remarned absent from duty for: some

) ..-

trme but the respondents proceeded the appellant rn absentraland did not take
nto co deratron his illness. It otherwise rs mandatory that Iregular rnqurry |s
r\a.lé

rn case of wrllful absence, the appellant was requrred to be proceeded

aganst undcr Rule-9 of the Khyber Pakhtunklrwa Governmenl Servants

TSR S POV (O D S SUFTYTY S
"\-ﬁl’tuws" . P

w A aee W ,: . -

{

NV
hence he was awarded with major "

order dated 14- 06 2018 that the

sfore imposition of major penalty The appellant was not,treated as per » :

. L _ .
B ¥ ' N . AR .
- . Ve * . l ahe 0 ar .
i . 4 ‘. L .. N
W .

o
e <
"y)‘,{ -

+ £l

£k

N



1

: '-(Effrcuency & DISClpllne) Rules 2011 buf the respondents acted :n arbltrary

. l

manner and dismissed the appellant ' '. - "-. v, B
o o "
.(l ,'. 0

06._ The aopellant was not gullty of charges of gross mlsconduct or c0rruptlon
therefore, extreme penaity of cllsmlssal from service for- the challrge of absence is

. l. L
on hlgher side, hence, quantum of the punushment needs to be }ecluced Rellance

is placed on 2006 SCMR 1120 Charge ’agalnst the appellalnt was not so. grave 3s:

! to propose penalty of removal frorn servrce such penalty appears to be harsh
I

i g

which does not commensurate. wnth nature of .the charge The appellant has ;'

. ' S [' t-

.admltted hlS absence but such absence was not wzllful whlch does not constltuteﬂ

* l ; M

gross- mlsconduct entallmg major penalty of removal from serwce Competent‘-.,"

authority had jurisdiction to award any of the punnshménrs mentlohed in law to
(ﬂ .

Y i

the government employee but for the purpose.of safe administration of »justlcé'

‘.

such punishment should be awarded which commensurate wlth the nwagnitnlde-of

- the guilt, Otherwise the law dealing with the subject 'wo'ul‘d los,e its éfﬁcaCy.f !

Reliance is placed on 2006 SCMR 1120.. .

07. :n view of the foregeing discussion, _the,.inst_'aht"appeal_'is*.p'_aru?uy”
: . ‘;v_.,-. [

accepted’ The penalty of femoval fror service is converted jnto’ minor penalty of

-« oL .
. - . o 'l

stoodage of increments for two years and the intervening period'ls tréated as SR

—

leave without pay. Respondents however, are at liberty- to-cof'ldy;c_i;‘inqul'ry, if '{'l‘ley,

. . rﬂ N N :I_ . . \ .
SO desire. Parties are left to bear their own costs. F]le be, consigned to rec_o‘rd S

— . . - .
1

room. - . .

U .
.

. ANNOUNCED -, : - TR .
28.01,30?§ . | T P

(KHMAD SOLTAN TAREEN) (ATIQ UR—REHMAN WAZIR)

CHAIRMAN c “mn'wmmmmm MEMBﬁR(E)
. "e \ .‘ .




' - o —
» ORDER

P

_ .
1 dig o
MQ’S D’%o. 5578 ~ |Engq, dated 01/0%/2022.

0(\ - .

Ex-Constable Mushtaq Ahmad was awarded major punishment of dismissal .

from seryice on 24.08.2017 as an outcome of departmental inquiry conducted

against on account of absence from service. He instituted appeal against the
impugn order in the Service Tribunal Peshawar. The Service Tribunal accepted
the instant appeal | by converting the major punishment into minor
punishment of stoppage of increments for two years and the intervening period

is treated as leave without pay vide gervice Appeal No. 624 /2018 dated
28.01.2022.

CPLA vide No. 478 /P of 2022 has been filed in thg Supreme Court of Pakistém
against the said judgment, which is pending before the Apex Court but on the
other hands the appellant has filed Execution Petition before the Service
Tribunal Peshawar. Subsequently, this office approached CPO for guidance *
and conseguéntly the CPO vide letter No. 3313/Legal dated 13.07.2022 has

directed to implement the court judgment conditionally subject to outcome of

CPLA.

For going in view, I, Abdur Rashid Khan (PSP) District Police Officer Buner
as Competent Authority in exercise of the Ppower vested under Police .

Disciplinary' _Rules—197 5, Constable Mushtaq Ahmad is conditionally 1€~ '

instated into service from 01.08.2022 subject to outcome of CPLA. His Two
increments are stopped for two years, while the intervening period is treated

as leave without pay and he is allotted Constabulary No. 607.

Order announced.

OB # _ Zzg W
Dated f /08/202% Abddr Rashid Khan (PSP)

DISTRICT pPOLICE OFFICER,
' 9\ BUNER '

v The District Accounts Officer, Buner.
'y DSP HQr:

AW Pay Officer/ Establishment Clerk / OASL
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SHOW CAusE NOTICE, ' Y

(Uirder Rute 5 3y Kkpge Palice Rutes.g 975)- @

WHEREAS yirg ¢
LEAS yay Lonstnhyle Mlushtng N 047 \whije posted
~ed 1o Police 1,ines

Daggr, {Under Susienc

. SUSPension) Districy fluner )y,

Procecded ) S e have re , .

foll i : "m'.(_'r Rilte 53y of ihe Kh}'fwr-!‘ukhlunk? dcm,j)‘(mwrhab'c 10 be
g "“B"gt‘ncc/mfsc«mducr:. 'wa Police Rujes | 975 for

You Constat e A
st tshtag No. 1007 wh
Buner fave Tontnd involye i

—
.

t

posted to Police | ines istri
" : -nes Dagear, s
DSH I ot ol d in Sggling of NC P vehicles, In thif it:nnc:‘:}:'c’
i cepont g e ru'port ng;:lmsl Youvide DI No. 15 datkd 23.05.2014, | o
ﬁm,,dgm‘f} \{ . unmur)' tnquiry was conducte by SDPO Pir 13aba s;;;créivs- ﬂ::
} Yol smugpling-or NCJp vehicles, Prior 1 this, a case vide FIR Né.gzx

dated 13022016 wls 4197430 prc- s
vou, )iu s 419/420-pC pg Hayatabad has been registered against

‘ue
.

That by sen o
et 1 : gf a?jo;c assufficieat malerial is pluced bifore the undersigned,
il s eu' ed (0 procecd against You in peneral Police proceeding
thout aid of enquiry ofTicer: - - ) ‘
4. n s ey : H H e . .
0 Lhe misconduct un Your partis prejudicial to good urder of discipline in the
Police foree; .
5. Tha Your retention in the police foree will amount to encourage in efTicient ind
tnhecaming of good Police Officers:
0. That by tking coprizance of the matier under caquiry, the undersipned as
competent wuthority under the $aid rules, proposes stern action-against you by
awarding one or more of the kind punishments as provided in the rules:’

7. Youare, therelore, called upon to show cawse as (o whi you should nat he dealt
strictly in accordance with the Khyber Pakhtunkliwa Pofice Rules, 1975 Tor the

misconduct referred to above:
§. You should submil reply to this show cause notice within 07 days of the receipt
of the natice failing which an ex parte action shall be taken against you.

9. You are further dirccted ta inform the undersigned that you wish to be heard in
person or pot. ' '

-10. Grounds of action arc also cnclosed with this notice,

(5VED MDAND
pse !
Distrid ice Officer,

Received by
Signature
Dated: ! nulo,

RI Police Lines with the directions to serve the Show Cause Notice upon Canstable and
obiaip his signawure and returned to this Oflice as a token of receipt, .

'M@Sﬂv&@ |
, ¥ " @ camScanner
V@W ; ‘ @c S

X 3 — . ‘ [
VI /engry, Dated D.":ggar the é/

has B rax ot Aok e B
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