29.06.2015

- ANNOUNCED
29.6.2015

Counsel -for the appellant present Learned counsel for the

¢
¥
=

- appellant argued that the appellant was |n|t|ally dlsmlssed from service

on 14.10, 2014 due to mvolvement in a crlmlnal case That the was

acquitted ofthe charged v:de order dated 28 10. 2014 That the appellant '

preferred departmental on 11.11. 2014 which was accepted by the SIVIBR

vide order dated 12 2.2015 and remltted the case back to authonty That

the appellant was agam dlsmlssed vxde order dated 18.5. 2015 regardmg

E whlch he preferred departmental appeal on 8 6.2015 where after the

mstant servace appeal was preferred onthe same date i.e 8 6 2015.

Learned. counsel for the appellant when confronted wnth -

maintainability of appeal as the prescrlbed time of 90 days has not

elapselhe requested for W|thdrawal of the instant appeal The same |s-

dlsmlssed as withdrawn with the observations that the appellant may re-
agltate hlS grrevances afresh after the dec:sson of the departmental

appeal or lapse of prescribed period. File be consigned to the record.




Court of

 Form-A .
'FORM OF ORDER SHEET

Case No.

. 615/2015

Date of order
Proceedings

Order or other proCéédings with signature of judge or Magistrate

S.No.
|

10.06.2015

1 2 .3
1 08.06.2015 The aﬁpeal of Mr. Aé}’andyar presented tdday by Mr."|
Fazal Shah Mohmand Advocate, may be entered, in the
Institution register and put up to the Worthy Chairman for
proper order.
: ~ REGISTRAK"'

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon (¢ ARR

cnbﬁﬁ;An '

Counsel for the appeliantpresentﬁ Learned counsel for

the -appellant requested for adjournment. Adjourned  for

preliminary hearing to 29.6.2015 before S.B.




. .BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Serwce Appeal No é[§ 12015 -

Asfandyar Khen..................., .............. Arinerreneearn—a Appellant
| VERSUS
Commissioner and Others.........uvrvresencess ......Respondents
INDEX
S No | Description of Documents - - Annexpre Pages
1. Service appeal with affidayit : ' ‘ » 1-5
2. .' | Copies of the Orders : T » A&B | 6._8
3. | Copy of FIR . | " . C q
1 4. : Copy of Show Cause Notice & Reply D& E 16-12,
5 Copy of Order dated - : F (2 -
‘6., - | Copy of Order dated | A_ . G ‘!ﬂ
7. Copy of Order & Judgment dated 28-10- 2014 H s
8. R Copy of Departmental appeal & Order dated 12- 02 2015 |1&J . " - ‘f -‘;l\o
Te. [ Copy of Order dated 18-05.2015 K 23
10. _ Wakalaf Nama 9\3\

Dated:'-03-06-2015 . j . Appellant
| | ~ Through - @A%EP
| Fazal Shah Mohmand
. | Advocate;Pes’hdwaf |
| Oﬂﬁz-canioﬁmén£ Plaza Flat 3/B Khyber Bazar Peshawar.

© Cell # 03018804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR.'

ServiceAppeal No ,é/lsr 2015

Asfandyar Khan Ex Office Assistant Commlsswner Office Mardan Division Mardan
S/0 Taj Muhammad R/O Khazana Dheri, P/O Khanjar Tehsil and District Mardan.

.................................. Appellant
VERSUS | ”
- AW Progmﬁ :
. ’ ! cs a?i
1. Commissioner-Mardan Division Mardan A Berv: _éjB
SRR v | Oiary No or5
2. Senior Member Board of Revenue KPK Peshawar. “"d-‘ﬁ"
3. Chief Secretary, Govt. of KPK Peshawar .......................... Respondents -

Q/S’“Cl 3 /’(P‘(SC}“L’/CLYﬁéam,,(_ nct 1617 f s
APPEAL] AGAINST THE ORDER 18-05- 2015 OF RESPONDENT NO 1, -

WHEREBY HE HAS MAINTAINED (ORDER DATED 14-10-2014,
WHEREBY THE APPELLANT WAS REMOVED FROM SERVICE.

PRAYER:-

" On acceptance of this appea-l the impugned order dated 18-05-2015

* - and order dated 14-10- 201'4 of respondent No 1 may kindly be sét

. asude aqd the appellant may kmdly be ordered to be reinstated m'
sérvice wnth all back benefits - ; '

. Respectfully Submitted:?

1. That the appellant was appointed as Assistant BPS-14, by the Commissioner
.Peshawar, vide Order dated 02-01-2009, he submitted Arrival, was
‘transferred to Commissioner office Mardan and upon completion of
probation period, his services were regularized vide Office Order dated 27-

m 01 2011. (Copies of the Orders are enclosed as Annexure A & B)

That;he,app\eﬁ]ant wias‘falsely-ir'nplica;ated in a false murder case vide FIR No

62 dated 05-02-2012 of Police Station Saddar Mardan, and as such was
‘unable to have attended the office. (Copy of FIR is enclosed as Annexure
Q). . .



3. That the appe.llan'i was issued show cause Notice.on19-08-2014, which was

replied in detail explaining the true position. (Copy of show cause Notice
and reply are enclosed as Annexure D & E).

4. That the appellant applied for Bail Before Arrest on 17- 09-2014, which was
recalled on 13- 10 2014. (Copy of the Order is enclosed as Annexure F).

5. Tlha‘t'fin‘ally,'t!he appellant -,l/l/as awarded the penalty of Re'moval from
service by the Commissioner Mardan Division vide Office Order dated 14-
10-2014. (Copy of the Office Order is enclosed as Annexure G).

6. "That finally the appellant was acquitted of the charges by the Court of
"_Competent jurisdiction vide Order and judgment dated 28-10-2014. (Copy.
of the Order & Judgment i is enclosed as Annexure H)." '

7. .That after acqunttal the appellant flled departmental appeal before

- respondent NG.2 on' 11-11-2014, and he vide Ordey date 12-02-2015, set
“aside the impugned order dated 14- -10-2014, and respondent No 1 was
instructed to reconsider the matter and to ascertain whether the procedure
set out in Rule 9 had to be followed in the case or not. (Copy of
Departmental appeal & Order dated 12-02-2015 are enclosed as Annexure
| &J).

- 8. That finally vide Order‘dated 18-05-'20'15. respondent No 1, maintained his
own Order dated 14-10-2014. (Copy of the Order is enclosed as Annexure
K). ' ' -

9. That the impu_gned Order dated 18-05-2015 of respondent No 1 is against
the law, facts and principles of justice on grounds interalia as follows:-

GROUNDS:-

A ,THat the impugned order is illegal and void ab initio.




. That the appellant has not been treated according to law and rules and the
respondents_have badly viofated the procedure set forth by the law and
“rules. : '

e 1

C. That no charge sheet was communicated to the appellant.

.-'That no inquiry was conducted in the matter to has found out the true facts
-and circumstances. '

v

. ‘That the absence from duty was not W|Ilful and dellberate rather the same
“was because of circumstances compelllng in nature and were beyond the

control of the appellant as well.

. ‘That the'appellant was falsely implicated in a faise case, from which he has
been acquitted by the Court of Competent jurisdiction, and as such is
-Aen‘title‘d‘ to be reinstated in service. | o v '

. That as respondent No 2 had set aside the impugned order dated 14-10-
2014, and had:remanded thé case tg respondent No 1just to-ascertain as
“to whether the procedure set out in Rule 9 of the £ & D Rules had to be

followed or not, as such the order dated 18-05-2015 amounts to exceedmg
the authorlty '

. That even otherwise the order date 14-10-2014 of respondent No 1 was set |
-aside by respondent No 2 and he had no authority to maintain an order
-whlch was already set.aside by the appellate authority, as such the order
~ dated 18-05-2015 is not maintainable in the eyes of law.

L]
[ ] PR &

. That even the respondent No 1 violated the order of respondent'No‘ 2 as

after setting aside the lmpugned order dated 14-10-2014, the appellant
was to be reinstated in service but neither the appellant was relnstated in



@

| " service nor he spoke a single word about the appellate order which as such

s stillin field, as respondent No 1 has no authorlty to set aside the order of
| appellate authorlty :

J. That the appellant did nothing that would amount to mlsconduct and he

_has been awarded major penalty in violation of law, rules and dlctums of
_the superior Courts.

K. That the impugned order isdefectiye and as such not maintainable in the

~eyes of law.

2
.t ' L
ALl

" L. That the impugned order is hot a speaking order and'th‘usy'liable to_ be set

aside.

M.'T.hat‘ the appellant was not affo'rded the opportunity of personal hearing. .

-

N. That the appellant has more than 5 years of service. wath unblemished

. service record

o ltis therefore prayed that appeal of the appellant may kindly be
5 accepted as prayed for.

Any other relief not spec1f|cally asked for and deemed appropnate

may also be granted in favor of the appellant.

Dated:-03-06-2015. ‘ - Appellant

Through € >
Fazal Shah Mohmand
Advocate Peshawar.
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- Identifiedby - *.

" Fazal Shah Mohmand

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No 2015
Asfandyar Khan ........... .................... Appéllant
VERSUS
Commlssmner and Others......oeeeeeen.... ......... Respohdents

‘ A FF I DAVIT
-, Asfanayar Khan Ex  Office Assistant |

,Commlssmner Offloe Mardan Dzwsnon Mardan S/O Taj

'

"Muhammad R/O Khazana Dhen P/O Khanjar Tehsnl and

Dlstnct Mardan‘, do hereby’ solemnly affirm and declare on."
V‘o-ath that the contents of this Appeal are true and correct to
"th.e best of my knowledge and belief and nothing has been

o

DEPONENT

o _ _cdnceéled from this honorable Tribunal. -

Advocate Peshawar
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COMMISSIONER X

PESHAWAR DIVISION PESHAWAR 5

12% the Mall Peshawiar Cantt (tel. 5211325 fax 2214083) \

Dated peshawar the 2™ Jan: 2009 I }

OFFICE ORDER. SR

\o.pS/Commr/Pesh/1-2/2008/ - Ontne recommendation of Departmentl. -+
Selection Committee Mr. Asfandyar Khan 5/0 Taj Munammad r/o Village Khaz'g;na N

Dneri, P.0. Khanajar Tehsil & District Mardan is hereby appointed as Assptam . g :
(BPS-14) on temporary basis on usual pay and allowances admissible under ithe: S U
rules against the vacant post subject to the tarms & conditions mentioned below:- - o |

TERMS AND CONDITIONS. L | ' :

* 1
| i

1. He will get pay at minimum of BPS-i4 (Rs,-"r‘?'lO-SSO«‘;éS}U} including , usual
allowances as .admissible under the rujes. He will so be cntitled to zjaual
increment as per existing policy. ’ o '

ces

‘

]

t

. . c - - . . « - ]

2 fle will produce medical fitness certificates from \Medical Superintendent, Scr:
Hospital Peshawar. . .

He will be governed by the NWIP Civil Scrl\.z‘ams Act 1973 |and all lhéi aws [
applicable to the Civil Servants and Rules made there under. | o

(V3]

-~

4 He will, for all intents and purposcs. be | Civil Servant| except pension/
commutation/gratuity. In lieu of pension and gratuity, he will be cr}Litled to ;gc?zivc;
such an amount contributed by him towargs Czlommunity _F’rov;idcr.\l,Fund {C’i’lc_"-)'!

alongwith contributions made by Govi. to his| account 1n the | said .fund, in] the
prescribed manner. ' .o P i

i L
_ : T S
5 His cmployment in the office of Commissioner Peshawar is purely on tcml:v:ﬁta,__ry. i
“basis and his services will be liable to ‘terminate at any time without assigning ‘any| ; I\‘] N
reason before the expiry of the period of probatiom’cxtcndcd period pf'proba;'io':z.’I B S
his work during this period was net found satisfactory in such an event, he witl he! g it
piven a month’s notice of termination from service or onc month pay in licu ihc;,cof.‘i R "
In case he wishes to resign atany lime 4 month’s notice sha!l be necessary oriin licul
thereof one month pay shall be forfeited. - ' Lo

I ’

6 }e shall initially be on probation for a period of two years rxtendible upio 3 VRN L
) ' t

-

if the above terms & conditions are accepted to him, he should report 10 the office. E T
of Commissioncr Peshawar Division Peshawar on or beforc 16.01.2009, failing o'

which the order of appointment shall stand nutland veid. : vl
§ His services arc transfcrable anywhere in the Divisional ievel. -. R

s . - st o
S L ‘ COMMISSIONERPESH.;\‘.J'AR;
Endst: Nc».PS/ConunrfPeshawar/l—2/2008./ f}! . | Dated 02!01/‘20097 R
Copy forwarded to:- - . i SN G 1
| The Senior Member Board of Revenue NWEP, Pestiawar | - L P AN

5 The Accountant General NWFP, Peshawar. f oo

3. The District Coordination Officer, Peshawar. ' ! b
"4, The Scction Officer (FATA), Home & TAs Departmeni. . Y -

2.. The Assistant to Commissioner (P/D), Peshawar. b

4]

- . it S ;
e Bndget Assistant O/Q Commissioner, Peshawar, e et

— ~7, Mr, Asfandyar Khan S/O Taj Muhammad r/0 Viilage Khazana D' o i!P\i". '}' LR
A Khanajar Tehsit & District Mardan - ' . o

8. Personal file/office order file.

. o ¥
- ' ‘ ' : Y ! b ‘ o
' A t‘.Z ’HM}// i']':' o R
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'
Il‘
b

IAssistani 10 Cog fsioner (Revenuce); Cheoa T




ision,

-

The Commissioner Peshawar Div

Peshawar.

ARRIVAL REPORT.

!
[
i

Subject :

;

r/Pesh/1- 1

]

Sir,

In" corhpliance of Office -Order No. PS/Comin

i
!

2/2008/21 dated 02.01.2009, I hereby s

|

today on 06.01.2009 (F.N).

Thanks.
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| Co - . .‘;I . L . -' : '-‘,'c“ , oL : . ' '; : ‘
Lo ? .. OFF!CE OF THE COMMISSIONER MARDAN DIVISION }\AARDAN
OFFICE ORDER - SR - - SRS =' ;3

+' Consequent upon, completton of problatton period of; two' fears iwef
" 06-01-2009 to 05. 01:2011,-

serv:ces of the fo.lowmg off lals.,lue ‘hereby '

: R . l . : ]‘~ F +
| regulanzed on permanent basns ) ; b ot % \
I e ’ i toL N AT o,
s T Loy I ' v,
| S.No Name of Official - | . Designation | o
vt I3 .

Mr. Asfandiyar Khan . " [Assistant (BPS-14) | | ! P b .

— i
Mr. UmaHKhan e Aegngnf(snb 14y :

B e e g e e

! \/T/.>
2. I
. 3| Wir. Wagas'Ahamd | Junior Cleik (BPS.07)7 e |
! ' 4. - | Mr. Muhammad Jalil -~ | Naib Qasid (BPS-01) P | it . |
; 5. | Mr. Muhammad Zubair - '.Mall (BPS- 01) A i» o

, | ‘ : VPR

i Commlsssons\r 5

: Mardan Division,Mardan.

, NO.RELG_ 54 /ACR (M) Dated Mardan the_» 710112011

o .Copy forwarded to-the:- >~ ' . o

" ©1-.  District Accounts Offcer Mardan. ' b ce
i

[

v2- PS to Commissioner: Mardan Dzwsnon Mardan K
. 3- ... ‘Finance Assnstant (Local) i

ks,

ot i
‘ : - !i I - T
\A< . Officials concerned L ., iy ?

i
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| | Co N
f 3 o LT Assistant to G i ﬁerf(ﬁev, e
R T , Mardan D!ws:or, Miirdani
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o ARG T LI R

SHOW CAUSE NOTICE ;

I '»'
1

i Mr. Khahd ‘-lussam= Commlsswner Mardan Dlwsmn Mardan as ::om;:—etc-nt

authority | Jnder the Khyoer Pakhturakhwa GovtnIServantsh(Eﬁletency & Drsmptm

“H!

sules, 2011 do hereby serve yvou, Mr. Asfandlyar Khan Off ice Ass:stam as U”On
1. Whereas, you wsiruuy remained absent from your off'CIaI dutles since 05- 02-
2092 WIthout arry—leave/pt-zm'a|se.zonw e =;"_ N ,:“ SN

" .

herefore I am sausﬁed that you are habltual absentee from OﬁlCidl ds ty which

hs wnthm the prev:ew of ‘I\mscs '
2. As a :esu!t thereof 2 as competent aethorﬁy have tentatwely. decided 1o
rmpose upon you major penaity under ruie IV of the sald ruies
3. you are thereof requrred to Immedlateiy attend the ofﬁce and to show cause
_as to wwy the afor eaid penalty should noi be 1r1posed upon you and abu,
mtlmate whether youl des:re to be heard in person &

4. ¥ no repiy to this nOth(-‘ 1S recesved w1thm 10 days it shall be presumed that -

you have no defence to put in and in tha case an ex~parte action shall b'e_'

,takep agamst you_. L A C SR e gf'ﬁ' .
) L & -
g 3::'.5;

j}’ (KHALID HUSSAIN)
. 'COMMISSIONER
MARDAN DIV!SION MARDAN
cC: - ' : L
PS to Commnssuoner Mardan Dmsnon Mardan

.»—’—O?(; c\ei\ Cov\cm Mc:!

v (W[{:& . - | | AaSistant to ommsss:onen(Revh
N ' " Mardan Division Mardan.
e !“\ T-Re\y .
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A

Accused/petitioner on ad interim bail presence. Younsel

& ’ . : 1y
B ; Better copy p/ ‘Pt \——

for accused/petitiorer, counsel- for complaimnt and .Dy: PP for

the state present. Arguments heard and record perused.

Accused/Petitioner Afsandyar son of Taj Muhammad r/o
Khazana “heri, Yistrict Mardan seeks onfirmation of pre-arrest

bail in case FIR No.62 dated 05.02,2012 urder sections 302/324/34
PPC of police station Saddar, Mardan already extended to the

petitioner vide order dated 17.09.2014.

Brief facts of the case are that “bdul "ahid son of #bdur
Rasheeed brought the dedl body of his nephew. 4Abdul Wadood ard

] - also b-mught injured child namely Madime, With the help of co-
villagers and relatives in the easwalty hospitel Mardan and

reported the matter to the effect that on 05.02.2012 he was

’ busy in work as the mattef to the effdct that on 05-02,2012 he was tu
’ busy in work with labour with mason in the mogQwe of

‘{az ia and

| Haji Abdur\Rasheed when sudderly Abdpl Wadood “bdur
| Agfand Yar son of Taj Muhammad accused petitiozner: had exchanged
hot words With each other, On the accused/petitio nér straight

‘away went to his house amd cape back armed with Kalanshinkove
along with coéaccdsed Niaz “1i and started firing at his nephew.
bp9u1 Yadood with Kalasiinkove in order to commit his Qat;-i-Amd
with their firimg, his nephew got hit and died, while a child

namely Madim who was playing near to the spot had 2also received

O ccurrence Was Witnessed besides him by one “pdul Awal son of

Abdur “aZiq was verba alteraation, as mentioned above, charged

the accused for the commissionn of Qatl-Amd of nephew and
injuring mimr child Madim. His report was recorded the shape of
murasila and on the basis of which the subject FIR was régistered.
A%\%‘\'J Perusal of the record reveals that m malafide on the
part of the complaimnt or prosecution has been established on
Qg ! S " record and f:here is no evidence on record which may reveal fhe
| - falsely imp}:ica.tien orx tiue:»ﬂt:cu.seu/gcaa;uiwyi. NO exceptiotad
; Y\ rouna exist to great extra-ordirery relief of agmyekbiim |
pre-férrest bail at this stagé, as such the BBy of the accused/ -

’ . petitioner is mt arguable for the purpose of bail, hence

the same 1is %ﬁ%ﬁ!&%éed and the ad interim pre- arrest



/

I3
8

bail already granted to accused/petitioner vide order

dated 17.09,2014 is hereby recalled.

Reguisitioned record be forthwith to Quarter
concerned and file of this court be consigned record

room a fter complete and compilation

“ o unced

15-10-2014 (Miss “mbreen Navid )

Add_itiona]. bessig ns Judge-IV, Mardan.

AR pdle2
== g
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OFFICE ORDER | ol - 1
No.’__’)_;'_.L?j?q_/ACRIENZJ ‘ ' Dated Mardan the: s “10-2014

1

A\ esled

N

Whereas you Mr. Asfandryar Khan, Office Assistant have remaing williuily

-absent from duty since 05.02- 2012, without any Ieave/permrssmn Which failg

within the preview of misconduct

Whereas a show cause notice was issued to you to ‘resume the duty and you
‘were directed to appear in person for perqonal hearing to whnch you submitted a

reply through a representative and not even bathered 1o appear in persun.

Whereas it was disclosed to this office through local police vide lelter No, 417/G5
dated 10.2.2012 that F.|R No.62 dated 05.02.2012 ufs 302/324/34 have been
lodged against you and you have reported through police vide letter No.4687/GE

- dated 15.9.2014 to have absconded yourself from legal action/arrest and have

not yet surrendered.

Whereas you have concealed. aforesaid facts from this office which i
misconduct on your part. '

Whereas you could not- give any cogent and convincing reason in your reply for
vour willfull absence for more than two & half years.

'~uons',que=nt upon the aforementioned facts; the undersigned being competent

authority is pleased to impose upon you Mr. Asfandiyar Khan, Office Acsisinn:

Major penalty of Remaval from Service under Khyber Pakimunkhwa E:?"ﬁ(}i&‘:r‘::,‘y

& Discipline Rufes 2011, T

%fkﬁaﬁd Hussain)
- . .
- Commissioner

Mardan Division Mardan
{Cornpetent Auino rity;

-

Copy forwarded to:

1- Secretary-l, Board of Revenue, Govt of Khvber Pakhtunkhwa Peshawar,
2~ Deputy Commlssnoner Mardan.

Deputy Commissioner Swabi,
/(‘ 4- District ComptrouerofAccounls Mardan.

= PS o Commissioner Mardan Division Mardan.,
6;« Finance Assistant {local). '
7- Ofﬂ | zor . ) ,.)‘
| cial soncerned. . »
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[l " Accused Niaz Ali present on bail and accused Asfandiar

produced in custody. Supplementary challan of accused Asfandiar f g

received, placed on fi lc

. s .

Arguments on applncatlon under secuon 265-K “r.P.C

heard and record perused. '

- 4dl

Brief facts of the case are that Aﬁdul Wahxd son of Abdur Rashid .
; i brought the dead body of h:s ncphcw Abdul \Vadood and aiso bl ought

injured child namely Madma, wnth the help of co-villagers and relatives
to the casualty hospital Maman and reported-the matter to the effect that "
on 05.02.2012 he was busy in work as labor with mason in the mosque of . :
Haji Abdur Rasheed, when suddenly Abdul Wadood son of'Abdur Raziq
and Asfandiar son of Taj Muhammad had exchange hot words with each

other. On this, Asfandiar straight away went to his house and came back

i armed with Kalashinkove along with co-accused Niaz Ali and started : |
i firing at his nephew Abdul Wadood with Kalashinkove in order to
E commit his Qalt-i-Amd with their firing, his nephew got hit and died,
- while, a child namely Madina, who .was playing near to the spot h.,d also ~ ¥ »
received injuries. Occurrence was witnessed besides him by one Abdul
Awal son of Abdur Raziq. Motive was verbal altercation, as meniioned .

... . above. He charged the accused for the commission of Qatl- |-Amd of his

nephew and injuring minor child Madina. His report was recordced in the
shape of ‘murasila and on the basis of which the subject FIR was

registered.

Perusal of the record reveals that the complainant of the Lo
present case recorded his statement as PW-2 and admitted in his

. . . b .
Cross examination that on same datc and time a cross case was also

T e et b v e, ———— - ——

. . ) ' : t
registered against them by Azimullah. He further stated that it Was '

) ‘ indiscriminate firing and he vlvas present inside the mosqu:e and had C
not seen as to who were ﬁ'ring from which side, as all of the

assailants of both the parties were firing from upper storey ot" their

———— -

house and ke has not seen t.hém He aiso admitted that hé does not

[_\X\Q’Qr@d o want to prosecute the accused in instant case and do not charge
. : !
QQ/- them and has nc objection on their acquittal. ' \
) }
: A&R i Counsel for complamam abandoned PW Adul Awal to the ,
: g i 1 - N
: effect that nowadays he is in Dubai and as disclosed to Fim by P N
1 _._/ [
f Abdur Raziq father of deceased that he is also not mtcrcsted in the
' ! case. . ) $
; ! ' &
: : So keeping in vicw the data available cn rero «d and .
' ! statement af comnlainant/PW-2. there is no nrobablllt\' ol the _— '
) t
i r
- : "’f-"
5 Raeulong Court Marrds: ’
L

———
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accused facing trial to be convicted even if the remaining ewdenc*'\ I
[ ’
of the prosecunon is recorded; hence by acceptmg the apphcauon ‘

under sccuon 265-K Cr P.C accuscd f'xcmg trial are acquitted of . .

! .
the charge leveled agamst them. Accuscd Asfandiar is in ]all be :

released forthwith if not required m any other case, nwhereas . w. o
accused Niaz All is are on bail, his ba11 bonds stand cancelled and «: -

“his sureties are absolved accordingly from the liability of lus banl - : A

° \ N C"'"
bonds. ,"Nm WLt
- ‘ :“ -

Case property be disposed of in accordance wuh faw after

expiry of period of appeal/reviéion. . : i ;

File be consigned !0 record room after complction :mclE v , 1
compilation. ' _ ', ;
Announced . . »
28.10.2014 =,

_’___,_’-’
Ambareen Navid)
ge-1V, Mardan
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE KPK PESHAWAR. . - .
ST § -

Subject:- Departmental Appeal against"vthe‘Order dated 14-10-2014, 'of!the }
Commissioner Mardan Division: Mardan whereby the appelllant has been

removed from service. : : ’:

Respectfull y Submitted:-

1.

' 5
WA, )

- 10-2014. (Copy of the Office Order is enclosed as Annexure G).

i "
,
) .
That the appellant was appointed as Assistant BPS 14, by the| Commlss:oner
Peshawar, vide Order dated OL 01-2009, he submitted Arrival, wasi

|
transferred to Commissioner'. office Mardan and upon completlon of

. probation period, his services were regularlzed vide Office Order dated 27-

01-2011. {Copies of the Orders are enclosed as Annexure A & B).
5. ,

. That the appellant and was, falsely implicated in a false murdLr case vide
- FIR"No 62 dated 05-02-2012 of Police Station Saddar Mardan ‘and as such
~was unable to had attended the office. ("opy of FIR |s Pnclo¢ed as

Annexure C).

i -

[
[

.. That the appellant was issued show Eause Notice cIJn'19 -08-201¢, - which was ‘
- replied in detail explaining the. true oosmon (Copy of show cause Notnce |
_ \and reply are enclosed as Annexure. D & E). |

i TS
i
!

I
! |

. That the appellant applied for Bail Béfore Arrest on 17-09-2014, which was

recalled on 13-10-2014. (Copy of the Order is enclosed as Anrexure F).
I - i t

. That finally, the appellant was awarded thIL penalty of| Removal from

service by the Commissioner Mardan Division vide Office Order dated 14-

: = X [ , .
That finally the appellant was acquitted of the charges by the Court of

A ' H l al |
Competent jurisdiction vide Order and judgment dated 28-10-2014. (Copy
of the Order & Judgment is enclosed as Annexure H). |

|
i
-k
I
I




I
o | 7. That the |mpugned Order dated 14- 10 2014 of the Commlssm:ner Mardan- B

Division Mardan is against the law, facts and principles of justice on’
grounds 1ntera1|a as follows - ' : ‘ "

'GROUNDS:- I - o

A. That the impUgned order is illegal and void ab initio.

- B. That no charge sheet was communicated to the appeliant.
: i
C That no mqulry was conducted in the matter to has found out the true facts

and csrcu msta nces.

D. That the absence from duty was not w‘ililfui and deliberate, rather the sam‘e
~was because of circumstances compellmg in nature and were beyond the

control of the appellant as well. 1 |

E. That the appellant was falsely umphcated in a false case, from|which he has
been acquitted by the Court of Competent jUI’ISdlCtlon and as such ;is

entitled to be reinstated in service. ' S |
I - .

F. That the appellant did nothing that could amount to misconduct.

G. That the impugned order is defective and as such not mamtamable in the

@\ﬁc” eyesgflaw. : !

-%g‘o. H. That the appellant was not afforded the opportunity of perséna! hearing.

—




. Dated:-11-11-2014. . . o .,Asfandyar Kha’n Ex Office Assistant

‘IT ~That the appeilant has more than 5 years of service w:thaunblemlshed
" service record : '

; - It is therefore prayed that on acceptance of th‘lS appeal the'
|mpugned Order dated 14-10-2014, of the Commissioner Mardan Division ""‘ ,
" Mardan, may kindly be-set a51de and the appellant may k:ndiy be ordered o

N . - .o
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to be reinstated in service wuth aII back benefits.
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/ Commissioneri Office Mardan DlVISIOﬂ~.' R

, Mardan S/O [Taj Muhammad R/O-'a"- h
‘Khazana Dheri, P/O Khanjar Tehsil

a:nd District Mar'dan | o ‘
CELL#0315 6086222 ' !
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“‘ BEFORE THE SEMOR MEMBER BOARD OF REVENUE .

KHYBER PAKHT UNKHWA

- -y -

Afsandyar Khan ex Assistant Vommi ssioner O ffice Mardan .

V Ses.. Commissio ner: Mardan Service Appeal
No. 16/204.

'~ ORDER.

- Asfandyar Khaon nas assailed the order of Comaissioner Mardan
Bivision passed on@ctober 14,2014 vide which his services were
termim ted for willful absence of two and half years. On receipt
of appeal, Commissioner Mardan was asked to furnish comments which
were provided on 27=11-20014 where after the appellant and
representative of Commissioner Mardan were heard at length

Brief facts of the case are and representative of “emmissioner
heard at length.

Brief facts of the case are that an FIR for murder Was regis tered
against the appellant on “ebruary 2, 2012 where after he absco nded
to avade arrest, resultaggiy he avoided attending office. "hen
attending office. %hen the matter of registration of FIR came to
the kmowledge of Commissioner Mardan, he placed the appellant under
suspension and orderded a fact finding emuiry. Bhe emuwiry
officer reported that the emuiry cannot be completed as the

appellant is abscomling and not attending the proceedings. the

appellamt Wwas charge sheeted for willful absence, by the. time the
E8& D .proceedings were underway, the appellant secured bail and

appeard for persoml hearing. The Commissiorer after perusal of’
the emjuiry report and hearirg the appellant fn persen reached the
‘conclusion that the appeallant had withfully abSsenced from duty
as he made no effort to explain his imbility to attend office and
obtain have and impoSed major penalty of removal from service.

The appellant mrrated the facts from registration of FIR to his
A\\q&w release on kkil, and steted tlhet had he attended office he would

have been arrested for an afifence for he tud mt commi tted. There-
QJA& fore he had m alternate but to obtain from resuming duty. The
Qty\w/ pAuthorized 9fficer had mt considered his difficulty while deciding
the matter. He further drew attention to provisions of Rule 9 of
the K hyber Pakhturkhwa Government Servants (Efficiency and Piscipline)

Rules, 2011 which prescribes the procedure that needs to be adopted
in case of willfull absence.
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The record presented by the represendation of

Commissioner 0 ffice does. ot speak of having;L sent motice
L

of absence and direction to the appellant to resume
duty within 15 days mwr were cuttings from two newspapers
provided a show that the subseqwent motice had been

published. It is also not clear at what stdge the

~ appellant Joined the gE&p pr‘oéeedings.

" In the circumstances the imp ugned order is not aside
and Commi ssio ner Mardan is instructed to reconsider the ‘
ma tbter ascertain whethe'r the procedure set out in Rule -

-

9 had to be followed in the present case or m™t.

Senior Member

A nnounced

12-02-2015, .
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE
KHYBER PAKHTUNKHWA

Asfandyar Khan ex Assistant Commissioncr Office Mardan Vs Commissioner MJ@L@%

Service Appeal #-16/2014

Asfandyar Khan bas assailed the order of Comnmissiones Mardan Division passed on
October 14, 2014 vide which his services were terminated tor williul absence of two and
half years. On receipt of appeal, Commissioner Mardan was asked to furnish comments
which were piovided on 27-11-2014 where alier the appellant and representative of
Comumissioncr Mardan were heard at fengih, -

Brief facts of the case are that an FIR for murder was registered against the appellant on
February 2, 2012 where afler he absconded to evade wrest; resultantly he avoided
attending office. When the matter of repistration of FIR came to the knowledge of
Commissioner Mardan, he placed the appellant under suspension and ordered a fact
finding enquiry. The enquity officer reprrted that the enquiry cannot be completed as
the appellant is abscouding and not stisinding the proceedings. The appellant was charge

sheeted for willlul absence; by the tim. the E&D proceedings were underway, the

“appellant secured bail and appearcd for personal hearing. The Commissioner after

perusal of the enquiry report and hearing the appellant in person reached the conclusion

that the appellant had willfully abserced from duty as he madle no eftort to explain his

mability to attend office and obtain fave. and imposed major penally of removal from

service.

The appellant narrated the facts Tropy registration of FIR to his release on bail, and staled .
that bad he attended ofiice He wouid fwve been arrested for an offence he had not

committed. Therefore he had sie alemate but to abstain from resuming duty. The

Authorized Officer had not considezed fis difficulty wlile deciding the matter. He

further drew attention to provisions of Ruie 9 of the Khyber Pakhtunkhwa Government

Servants (Efficiency and Discipline). Ruics, 2011 which prescribes the procedure that

Bmeeds to be adopted in.case of willtul nbsence.

+

The record presented by the represeniative of Conupissioner Office does not speak of

having sent notice of absence and dJircciion to the appeliant o resume duty within 15

days nor were cullings {rom two nicwspapers provided to show that the subsequent
‘notice had been published. It is also nat clear at what stage the appellant jeined the E&D
procecdings.

In the circumstances the impugned onlov s set aside and Commissioner Mardan is
instructed to reconsider the matiar .l fe seeertain whether the procedure set out in Rule

9 had 1o be foltowed in the present v not. /
: /Vx,--fw% -
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IN THE COURT OF COMMISSIONER MARDAN DIVISION, MARDAN.
V' ‘ ' ,

Asfandiar Khan ' ‘Appellant
P Versus A o ‘
A ' /-
' _ . ' ‘ /
Commissioner Mardan Division Mardan «  Respondent
' Case No............ /
g ‘ Dated of institution: 03/03/2015
Dated of Decision: 18/05/2015
DEPARTMENTAL APPEAL/REPRESENTATION OF

ASFANDIYAR __ EX-ASSISTANT OF THE OFFICE OF
COMMISSIONER MARDAN N

ORDER:- - c

1“

Brief facts of the case are that one Asfandlyar Khan ex-assistant of this
office was terminated on 14/04/2014 from servwe for willful absence from the office
since '02/02/2014. Against the said order dated 14/10/2014 the appellant went in
appeal/representation before the Senior Membér Board of Revenue Khyber Pakhtunkhwa
Peshawar.  After the trial/proceedings the Worthy SMBR, Khyber Pakhtunkhwa
Peshawar remanded the case to reconS1der the matter and to ascertain whether the
procedure set out in rule 9 had to be followed in the present case or not. Brief facts are
that an FIR for murder under section 302/324/34 PPC was registered against the present
appellant on 5 February 2012 where after he absconded to evade arrest resultantly he
absented himself from the office. On receiving the FIR from Police department the

- appellant was suspended vide this office order No.484- 93/EA/ACR dated 08/02/2012.
/" After suspension the then District Officer Revenue & Estate Mardan was appointed as

enquiry Officer to dig out the facts. ' \

The Enquiry Officer* reported vide his letter NO.1790/DO(R&E) dated
23/02/2015 that the accused is absconder and enquiry proceedings could not be initiated.
On 09/02/2014 vide office letter No. 2089/EA/ACR/2-1 sought latest position from
\" District Police Office Mardan of the appellant/absconder, in response to which the
’\! District Police vide his letter No.4687/GB/Inv dated 15/09/2014 declared the appellant as

absconder.

5>

Appellant present with counsel and arguments heard. The case file as well
as order of the Worthy SMBR, Khyber Pakhtunkhwa thoroughly perused.

Contd....P/2 “ Cgﬂ @47{%
ﬂ%f/ﬂ/ o



From perusal of record and drawing wisdom from the
arguments it reveals that the order passed by the undersigned bearing
No0.2292/ACR/EA/2-1 dated 14/10/2014 is in accordance with law and facts. The
appellant was charged for his willful absence from official duties w.e.f 05/02/2012
till date for which he was granted penalty in accordance with E&D Rules 2011

after adopting all codal formalities. So far rules 9 of Khyber Pakhtunkhwa * -

Government Servant (Efficiency) and Discipline Rules 2011 is concerned. Ample
opportunity was given to the appellant and proper show cause notice of his willful
absence was given to the appellant on 19/08/2014 to which the appellant had
replied in detail through one Mr. Said Rehman on 23/08/2014/ it means that the
appellant was well aware of the proceedings. The appellant:was removed from
service on account of his willful absence and willful absence‘is mis-conduct under
E&D rules 2011 and is a valid ground for initiating the proc%edings The appellant
was accorded Major Penalty of removal from service as env1saged under rule 9 of
the E&D rules 2011. Since the appellant was served show cause notice to which he
replied through a representatlve therefore secondly mode of service i.e.

publication in the newspaper, is out of question. Therefore the order bearing
No.2292/ACR/EA/2-1 dated 14/10/2014 is maintained. No order as to costs.

File be consigned to record room /after necessary completion and
compilation.

Announced.
18/05/2015
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Date of Application.

Name of Applicant.... .. (AL UL ... M)‘//
Wards., W 3&
Urgent Fee..... &C/ ................................ -
Sign ot Topyist..... T 1/ S 4, vo— -

Lommxss:onrr Court

ardan Division Mardat .
Mardan Di :Qaqv/gj /0//

\
\

Date #f Prepaiation....
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