
f
Counsel for the appellant present. Learned counsel for the , 

■ appellant argued that the appellant was initially dismissed from 

on 14.l0.2014'.due to involvement in a criminal case. That the was 

acquitted of the charged vide order dated 28.10.2014. That the appellant 

preferred departmental on 11.11.2014 which was accepted by the SMBR 

vide order dated 12.2.2015 and remitted the case back to authority. That

the appellant was again dismissed vide order dated 18.5.2015 regarding
••

which he preferred departmental appeal on 8.6.2015 where-after the 

instant service appeal was preferred on the same date i.e 8.6.2015.

Learned, counsel for the appellant when confronted with 

maintainability of appeal as the prescribed time of 90 days has not 

ejapsejthe requested for withdrawal of the instant appeal. The 

dismissed as withdrawn with the observations that the appellant may re

agitate his grievances afresh after the decision of the departmental 

appeal or lapse of prescribed period. File be consigned to the record.

29.06.20154
service

i/
T-

same is

ANNOUNCED
29.6.2015

f
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FORM OF ORDER SHEET 1<-
' i

Court of

615/201.qCase No.

S.No. Date of order 
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 . 3

•/
08.06.2015 The appeal of Mr. Asfandyar presented today by Mr.‘ 

Fazal Shah Mohmand Advocate, may be entered, ih the 

Institution register and put up to the Worthy Chairman for 

proper order.

1

REGIST^^
IV2 This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon (0 * ^ 1

•y

CHmMAN

ii

t

3 Counsel for the appellant present. Learned counsel for 

the appellant requested for adjournment. Adjourned for 

preliminary hearing to 29.6.2015 before S.B.

10.06.2015

■f.--
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2015

Asfandyar Khan...................... ......... Appellant

VERSUS

RespondentsCommissioner and Others

\ INDEX
PagesAnnexureDescription of DocumentsS No

1-5Service appeal with affidavit1.

A&BCopies of the Orders2. 6-8
CCopy of FiR3. 9
D&ECopy of Show Cause Notice & Reply4.

FCopy of Order dated5. I2)-
GCopy of Order dated6.

HCopy of Order ^ Judgment dated. 28-10-2014
• • " . \ ••______________________I___________________

Copy of Departmental appeal & Order dated 12-02-2015

7. VS"
I1& J I8.

KCopy of Order dated 18-05-20159.

Wakalat Nama10.

Appellant

Through

Fazal Shah Mohmand

Dated:-0i-06-2015

:

Advocate, Peshavyar
■-

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar.

Cell #03018804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR.

Service Appeal No 2015

Asfandyar Khan Ex Office Assistant Commissioner Office Mardan Division Mardan 

S/0 Taj Muhammad R/0 Khazana Dheri, P/0 Khanjar Tehsil and District Mardan.

Appellant

VERSUS
Strvics

1. Commissioner Mardan Division Mardan

2. Senior Member Board of Revenue KPK Peshawar.

3. Chief Secretary, Govt, of KPK Peshawar......................... Respondents .

APPEAll AGAINST THE ORDER 18-05-2015 OF RESPONDENT NO 1.

WHEREBY HE HAS MAINTAINED ORDER DATED 14-10-2014.
WHEREBY THE APPELLANT WAS REMOVED FROM SERVICE.

PRAYER:-

On acceptance of this appeal the impugned order dated 18-05-2015 

and order dated 14-10-2014 of respondent No 1 may kindly be set 
• a^ide ai^d the appellant may kindly be ordered to be reinstated in 

service with all back benefits

Respectfully Submitted:-

1. That the appellant was appointed as Assistant BPS-14, by the Commissioner 

Peshawar, vide Order dated 02-01-2009, he submitted Arrival, was 

transferred to Commissioner office Mardan and upon completion of 

probation period, his services were regularized vide Office Order dated 27- 

01-2011. (Copies of the Orders are enclosed as Annexure A & B).

H\r
2. That the.appeljant was falsely implicated in a false murder case vide fIR No 

62 dated 05-02-2012 of Police Station Saddar Mardan, and as such was 

unable to have attended the office. (Copy of FIR is enclosed as Annexure

C).



3. That the appellant was issued show cause Notice.onl9-08-2014, which was 

replied in detail explaining the true position. (Copy of show cause Notice 

and reply are enclosed as Annexure D & E).

4. That the appellant applied for Bail Before Arrest on 17-09-2014, which was 

recalled on 13-10-2014. (Copy of the Order is enclosed as Annexure F).

5. Th^t'finally, the appellant was awarded the penalty of Removal from 

service by the Commissioner Mardan Division vide Office Order dated 14- 
10-2014. (Copy of the Office Order is enclosed as Annexure G).

6. That finally the appellant was acquitted of the charges by the Court of 
Competent jurisdiction vide Order and judgment dated 28-10-2014. (Copy 

of the Order & Judgment is enclosed as Annexure H).

7. That after acquittal the appellant filed departmental appeal- before 

resp6ndent N6.2 oW 11-11-2014, and he vide Order date 12-02-2015, set 

aside the impugned order dated 14-10-2014, and respondent No 1 was 

instructed to reconsider the matter and to ascertain whether the procedure 

set out in Rule 9 had to be followed in the case or not. (Copy of 

Departmental appeal & Order dated 12-02-2015 are enclosed as Annexure 

l&J).

8. That finally vide Order'dated 18-05-2015 respondent No 1, maintained his 

own Order dated 14-10-2014. (Copy of the Order is enclosed as Annexure

K).

9. That the impugned Order dated 18-05-2015 of respondent No 1 is against 
the law, facts and principles of justice on grounds interalia as follows:-

GROUNDS:-

A. That the impugned order is illegal and void ab initio.

!. •



'•v''

: vv'-

B. That the appeljant has not been treated according to law and rules, and the 

respondents, hiave badly viofated the procedure set forth by the law and 

rules.

C. That no charge sheet was communicated to the appeljant.

D. That no inquiry was conducted in the matter to has found out the true facts 

and circumstances.

E. That .the absertce from duty ^as not .willful and deliberate, rather the same 

was because of circumstances compelling in nature and were beyond the 

control of the appellant as well.

F. That the appellant was falsely implicated in a false case, from which he has 

been, acquitted by the Court of Competent jurisdiction, and as such is 

entitled to be reinstated in service.

G. That as respondent No 2 had set aside the impugned order dated 14-10- 
'2014, and hadUemanded the case to respondent No 1 just to ascertain as 

to whether the procedure set out in Rule 9 of the E & D Rules had to be 

followed or not, as such the order dated 18-05-2015 amounts to exceeding 

the authority.

H. That even otherwise the order date 14-10-2014 of respondent No 1 was set 
aside by respondent No 2 and he had no authority to maintain an order 

which was already set.aside by the appellate authority, as such the order 

dated 18-05-2015 is not maintainable in the eyes of law.
, ;

* %
I. That even the respondent No 1 violated the order of respondent No- 2 as 

after setting aside the impugned order dated 14-10-2014, the appellant 

was to be reinstated in service but neither the appellant was reinstated in



r-

service nor he spoke a single word about the appellate order which as such 

Js still in field, as respondent No 1 has no authority to set aside the order of
* ' f ' ' '

appellate authority. ' ' ' :

J. That the appellant did nothing that would amount to misconduct and he 

has been awarded major penalty in violation of law, rules and dictums of 

the superior Courts.

K. That the impugned order is defective and as such not maintainable in the 

eyes of law.

9

• «

L That the impugned order is not a speaking order and th'us liable to be set 

aside.

M.That the appellant was not afforded the opportunity of personal hearing.

N. That the appellant has more than 5 years of service, with unblernished 

. service record.

it is therefore prayed that appeal of the appellant may kindly be 

accepted as prayed fori

Any other relief not specifically asked for and deemed appropriate 

may also be granted in favor of the appellant.

AppellantDated:-0S-06-2015.

Fazal Shah Mohmand 

Advocate Peshawar.

Through

»I
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
f

Service Appeal No 

Asfandyar Khan......

/2015

Appellant

VERSUS

Commissioner and Others Respondents

AFFIDAVIT

I Asfandyar Khan Ex Office Assistant

Commissioner Office Mardan Division Mardan S/0 Ta

Muhammad R/0 Khazana Dheri, P/0 Khanjar Tphsil and

District Mardan., do hereby solemnly affirm ,and declare on. ■

oath that the contents of this Appeal are true and correct to

the best of my knowledge and belief and nothing has been

concealed from this honorable Tribunal.

DEPONENT
•s»

Identified by

Fazal Shah Mohmand

Advocate Peshawar

n
i
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' COMMISSIONER
" & I’ESHAWAR WVISION^.

Qated Peshawar

j ■
.1

PESHAWART ■

;
the 2"" 3an; 2009

nFFTCE ORDER, ,^r.no, On the recommendation o'Departmental > •

-, D,» - r—tS*
i

oneh/ P.O(BPS-14) on temporar/basis on . ^e-
iutes Uinst the vacant post subject to tne terms

I,

•i

!
TFRMP AMD CONDITIONS.

163:^0; including,^su2l
be ciuihcci 10 :-.yr;ua'., He will get pay aP minimum of BPS-hl (y.4P20-3S0- 

”bwanc^ aPadmissible under the rules. Me 

increment as per existing pohc>.
2 He will produce medical fitness 

Hospital Peshawar.
3 He will be governed by 

applicable to Ute Civil Sen'anls

will .;’so

Medical Superintendent. Sc’: •••.■.CCS
certifeates Irom

and all thclasvsAct l‘^73the NWFP Civil Senants
and Rulc.s made there under.
j Sc'Civil Serv'ant except- pepston/'

4 He will, for all intents and h,-will be entitled to .-eccivc, ,
commutation/gratuity. In lieu of “f^fcomtitunitv Provident, Fund (CPF) j y' ' ;!>.i
such an amount comributed by.htm tow rds Co—

- alongwilh contributions made by Govt, to his accouni 
prescribed manner.

f
i:

• ■!

Kd.'V;;:!.
; "t ■ ■ ir- ■■

Peshawar is piircly on tciri^3p,ry ■ ■ -'i'C.'IlH 
.. .. ''liAV

ime without assigmhg;atiyj,-,
ded period bf probation.Tf^:;-‘!2d: d!i|"|.'-' : i

■4reason
his work during this period was

thereof one month pay shall be lorfcitcd.

1
t '

■i.
I

t.:

■■ pH-:-
:l ll ' I . . 

■ : ii . I., ■
criod of two years extendible upto 3 ycers. . ■

him, he sho'uld repon to diy ofhcc. ^ ^ _
or beiorc 16,01.3009. la,ifmg to-

shall initially be on probation for a p
&. conditions arc accepted to

6 He

of Commissioner Peshawar Division Peshawar on ^ ^
order of appointment shall stand null and n ci-i-

iransfcrable ani'Nvhere in the Divisional level.which the 
8 His services arc

1' i1

-Sd-
COMMISSIONER.PHSH. HV,ARi I 

Dated 02/01/2009;
■

■it. 1
. -i-.lEndst:No.PS/Commr/Peshawar/l-2/2008.

Cody forwarded to:- • .
Member Board ofRevcnueNAVrP, Pesnawar

I
r

1. 3:hc Senior
2. The Accountant General NWFP, Pcshawai. 
a Tlw District Coordination Offeer, Peshawar.

• 4 The Section Officer (FATA). Home & TAs Depanmen- 
The Assistant to Commissioner (P/D^ Peshawar.

AsMndy^a^KhT^ Muhammad r/o Village Khazana^Dii-ia^

Khanajar Tehsil District Mardan ■
8. Personal flc/officc order f Ic. , . ,

5..
t:

...-7. Mr.

;i':■ . ‘

Usioncr (iRcvenuc) \ •
{Mtp^AZl 

iAssistant to Co;j^

‘ V
1

■il
■V

•h

‘If

- A'" H
' ■!*'. ’5..i:

i
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To,
:

i«I
'I : •!1

I■ I I. i . I
The Commissioner Peshawar Division 
Peshawar.

arrival report.

I

• i . . i

Subject: ‘ f"

I ■)
,1t

Sii-,
In' compliance of Office Order No, 

2/2008/21 dated 02.01.2009, I hereby sLbmit 

today on 06.01.2009 (F.N).

i

PS/Commr;/Pesh/i- I
I

i ■ ■ t
arrival report I for duty'' ' I. mv ; I ;;

t

; 4

[
/
iI i • Y :: ’it;■

;■i

1 : (! •vr.:.- *
Thanks. I

■ "tI
i Ii \

i
iT L- .I ■ I ' -.r

Yours Otiedieiptly> ■ I

(Asfandyar Khan) : 
Assistent. '

\ r ■
i’

f
•bI .

k
S

\
*

't'

h..;i‘ li ;■. \
. f.

\V' } •

I
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I ,
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I
I
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I
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® '1I, ;:; I

I I

office of THF COMMISSinNER MARDAN PIVlfiinK,, '

OFFICE ORDFR
Consequent upon completibn of probation period 6f,.twcF larslwef 

06-0,-2009 ,0 05-0,^ ^

I

i:t

! I'-
i 'Ye . hereby ■reguiarized on permanent basis. - ’

■ : !!:
;i‘ ;

] 11.S.No t

Name of Official "T” 
j Mr. Asfandiyar Khan 

.. Mr. Um^l^han 
5.' • r^/lr. Waqas'Ahamd 

Mr. Muhammad Jalil ■
I Mr. Muhammad Zuhair ~

j 4ii' i.f Designation 1
Assistant (’BPS-14^ '
Assistant- (B 

J Junior Cleik(BP5;-n7M , 
L Naib Qasid (BPS-01) 
ZLMajTmps^OIV

s.
II

. t

i

2. : I

iPS-14) ’•
r [: •iI 4. -

* 4• 5.
' !,;r

\ L
I

i

Commissioner,' 
Mardan Division, Mardan.

(

-9A- *.•
___/AGR (M) ■

‘Copy forwarded to the:-;. - 
. District Accounts Officer/ Mardan 

PS to Commissioner. Mardan Division, Mardan ^ 
. Finance Assistant (Local).■

VJ^., Officials concerned.' ■

Dated Mardan the /0172011
1-.

t

^ 2- ;
■:

3- . I
tI , i!<;

;I !
It

IA ;
n .lik ,/• . ;I, • !. :-V II } !
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I:

1
I :lv •i

ii ■ t! I
I <J

-■ ^ I ■ •!, f . j.* I
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1.1

f. t

■ t2p\ 1•-'•I'!
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1
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■

I

I-

r
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i
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P-1

; !
• ;

■,

A7'k

;
•f'

SHOW CAUSE NOTICE
; .*

‘ Khajt^Huss_atn, Commissioner Mardan Division tviardan as corr'ip-etcnt

authority , under the Khyber PaKMunkhwa Govi;|Servaht^‘i(Efficiency, & DiscipJine'
: ■ • ‘ ^ ' • '-i M • •;■•: :• ^ i- :s:i .rj ; ' -jj ,, ^ '

rules, 2ai1, do hereby serve you, Mr. Asfandiyar Khan, Office Assistant
j **

1. -Whereas, you v/iliruiiy lemained absent from your official duties 

2G12 withbut an-yHeave/pefm iss-io 

Therefore I am satisfied that you

-v:

as rollov-/:

since 05-02-

it

habitual absentee from official duhy whichare
;

:
tails withiH the:pHeview or^Misc^ohciLJct", 

2. As a result thereof. I

! . :

as competent authority, have tentatively de':ided 

impose upon you major penalty under ruie-IV of the said rules.

(O

3. you are thereof, required to immediately attend the office and to show 

as to why the aforesaid penally should not be imposed upon you apit;

intimate whether you desire to be heard in person.

4. If no reply to this notice is received within 10 days, it shall be presumed that

cause

you have no defence, to put in and in that case an ex-parte action shall be' 

taken against you.

;
/ ■

(KHALID HUSSAIN)
COMMISSIONER 

MARDAN DIVISION MAROANCC: .c
PS to Commissioner Mardan Division Mardan.

%
. i*.:

A-
Assistant to pommisstoner(Revj 

Mardan Division Mardan.

V

Qs^
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, Better copy p/

Accused/petitioner on ad interim bail presence. ‘Counsel

for accused/petitionar, counsel for complairent and ^y; pp for
Arguments heard and record perused.

fpi

the state present.

^ccused/peti tio ner Afsandyar son of Taj Mnha:mmad r/o 
Kha^ana ^heri, district M^rdan seeks onfirraation of pre-arrest 

bail in case FIR No. 62 dated 05.02.2012 under sections 302/324/3^ 

PPG of police station ^ddar, Mardan already extended to the 

-petitioner vide order dated 17.09.2014.

Brief facts of the case are that ^bdul '"ahid son of ^bdur 

Ras&eeed brought'the body of his nephew, Ab^j_ '^adood and

also brought injured child namely Madire , with the help of co

villagers and relatives in the ca siuial ty hospital Mardan and 

reported the matter to the effect that on 05.02,2012 he was 

busy in work.as the matter to the effdct ttet on 05-02.2012 he was bu 

busy in work with labour with mason in the mosg^isie of 

Haji Abdur ^asheed when suddenly Abdul '''^adood ‘"^bdur ^azia and 

Asfand Yar son of '^aj Muhammad accused petitioner had e^^rchanged 

hot words with each other, On the accused/petitioner straight 

away went to his house amd caqie back armed with Kala nshinkove

along with co-accused Niaz ^li and started firing at his nephew.
■^bdul '^''adood with Kalasliinkove in order to commit his Qatl-i-Amd

with their firirg, his nephew, got hit and died, while a child 

namely Madira who was playir^ near to the spot had also received

Occurrence was witnessed besides him by one "^bdul A^al 

Abdur ^^aziq was verba 

the accused for the commissionn

son of

alteraation, as mentioned above, charged 

of Qatl-Amd of nephew and 

injuring miner child Madina, His report was recorded the shape of

murasila and on the basis of which the subject FIR was registered.

Perusal of the record reveals that na rnalafide on the 

part of the conplairant or prosecution has been established on 

record and there is no evidence on record which may reveal the 

falsely implication oi cue at;cu3ea/pei.a.*»is?u. iNp exceptiorax 

irouna exist to great extra-ordi re ry relief of ,

pre-atrest bail at this stage, as such the BBA of’ the accused/
petitioner is net arguable -for the purpose of bail, hence 

the same is and the ad interim pre- arrest



15
6V

bail already granted to accused/petitioner vide order 

dated 17*09*2014 is hereby recalled.

Requisitioned record be forthwith to quarter

file of this court be consigned 

room after complete and compilation

concerned and re CO rd

^ nno unced

(Miss '^mbreen I^vid ) 

‘^dditior^l “^essipns Judge-lV i

15-10-2014

Mardan.
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OFFICE ORPgR
No.XQ=32l7ACR/EA/2-1 Dated Mardan thG:^^-‘]0-201'1

1. Whereas you Mr. Asfandiyar Khan, Office Assistant 

absent from duty since 05-02-2012, without 

within the preview of misconduct

2. Whereas a show 
were

have remainoc; wiiJfui.iy

any leave/permission. Which fails

cause notice was issued to you to resume the duty and 
directed to appear in person for personal hearing to which you submitted a 

reply through a representative and not

you

even bothered lo appear in pcisoti.

3. Whereas it was disclosed to this office through'local police vide letter No, 417/GB 

dated 10.2,2012 that F.I.R No.62 dated 05.02.2012 u/s 302/324/34 have beert 
lodged against you and you have reported through police vide letter No,46S7/GB

15.9,2014 to have absconded yourself from legal action/arrest 
not yet surrendered.

,-y-

■ dated
and have

4. Whereas you have concealed, aforesaid facts from this office 

misconduct on your part.
wliich is a

5. Whereas you could not give any cogent and 

your willtull absence for more than two & half ye
convincing reason in your reply ror

ars.

6. Consequent upon the aforementioned facts; 

authority is
the undersigned being compelern 

an, Office

mce under Khyber Pakhtunkhwa Gmcier,r;y

pleased to impose upon you Mr, Asfandiyar Kh 
Major penalty of Removal from Servi

Discipline Rules, 201'!.

}

Mardan Division Mardan 
(Competent Auihorhy)Copy forwarded to;

Deputy Commissioner Swabi 
b °fAG°'"Ptroller of Accounts, Mardan

"y- Official concerned.

, Pesh^iwar.
3-

msis

Td kd£:S:lT S0 £ZJQL8l£60: -DN vyj 0 :■ WOd-
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Accused Niaz All present on bail and accused Asfandiar X..^

I
I

»!,;
i

?J’/' .4?^ ^

:i:
produced in custody. Supplementary challan of accused Asfandiar 

received, placed on file.
•s^

V. \
c...

Arguments on application under section 265-K Cr.P.C 

heard and record perused.

u. 2O (/I1-

I

Brief facts of the case are that Abdul Wahid son of Abdur Rashid 

brought the dead body of his nephew Abdul Wadood and.also bought 
injured child namely Madin^ with the help'of co-villagers and relatives 

to the casualty hospital Mardan and reported the matter to the effect that 
on 05.02.2012 he was busy in work as labor with mason in the mo.sque of 

Haji Abdur Rasheed, when suddenly Abdul Wadood son of Abdur Raziq 

and Asfandiar son of Taj Muhammad had c.vchangc hot words with each 

other. On this, Asfandiar straight away went to his house and came back 

armed with Kalashinkove along with co-accused Niaz Ali and 

Bring at his nephew Abdul Wadood with Kalashinkove in order to

\
)!

:
►

;

startedI

commit his Qalt-i-Amd with their firing, his nephew got hit and died.
•:

while, a child namely Madina,.who.was playing near to the spot h^d also 
received injuries. Occurrence

i >
t; was witnessed besides him by one Abdul 

Awal son of Abdur Raziq. Motive was verbal altercation, as mentioned 

above. He charged the accused for the commission of Qatl-i-Amd of his

tI

\•% i'

' il
f ■

1
-<:■ ■■

nephew and injuring minor child Madina. His report was recordbd in the 

shape ofmurasila and
■M . ;'*V

on the basis of which the subject FIR was
registered. t

■J

Perusal of the record reveals that the complainant of the
1

present case recorded his statement as PW-2 and admitted in his 

j cross examination that on same date and time

I!
I

I
a cross case was also 

registered against them by Azimullah. He further stated that it was 

indiscriminate firing and he was present insids the mosque and had 

not seen as to who were firing from which side, as all of the 

assailants of both the parties were firing fron- upper storey of their 

house and he has not seen them. He also adn itted that he does

I

I

I
4
I
P
f
\

noti

•: I

want to prosecute the accused in instant case and do not charge
them and has no objection on their acquittal. '

i
Counsel for complainant abandoned PW Adui A\Val to the _

effect that nowadays he is in Dubai and as disclosed to him by 
Abdur Raziq father of deceased that he is also not intcrcslecl in the '

f
1

N

4

I

;
I case. ;
;

So keeping in v.ew the data available on reco.'d and 

nf r.r,mniainanl/PW-2. there j.s no nrobabilifv uf the
!

I
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if the remaining evidence^)-'- | .
< i

by accepting the application 

acquitted of

p!» accused facing trial to be convicted 

of the prosecution is recorded; hence

even

I

under section 265-K Cr.P.C accused facing trial 

the change leU'led agaiiist them. Accused Asfandiar is m jm ,

released forthwith if nit required in any other
his bail bonds stand cancelled and

arer

ifi
accused Niaz Ali is are on bail ■i.

absolved accordingly from the liability ofte
his sureties are 

bonds.1 Ii.u-
1 Case property be disposed of in accordance with law after ■

expiry of period of appeal/revision.

File be consigned to record room

1

after completion and ¥

compilation.

Announced
28.10.2014
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE KPK PESHAWAR.
>

'i

Subject:- Departmental Appeal against the Order dated 14-10-2014. of the ' 
Commissioner Mardan Division Mardan, whereby the appellant has been ;;
removed from service.

I
Respectfull y Subm.itted:-

I :

1. That the appellant was appointed as Assistant BPS-14, by the Commissioner: 
Peshawar, vide Order dated OZ-01-2009, he su.bmittec Arrival, was: 
transferred to Commissioner', office Mardan and upon |Completion of 

■ probation period, his services were regularized vide Office Cjrder dated 27- 

01-2011. {Copies of the Orders are enclosed as Annexure A & B).

2. That, the appellant and was, falsely implicated in a false murder case vide 

FIR No 62 dated 05-02-2012 of Police Station Sadidar Mardan, and as sdch 

was unable to had attended the office. (Copy of FIR ist enclosed as 

Annexure C).

k
f

/

i

3. That the appellant was issued show cause Notice dnl9-08-20l4,, which'was
'I i '

replied in detail explaining the true position. (Copy of show cause Notice 

and reply are enclosed as Annexure D & E). i

4. That the appellant applied for Bail Before Arrest on 17-09-201^, which was 

recalled on 13-10-2014. (Copy of the Order is enclosed as Annexure F).

5. That finally, the appellant was awarded the penalty of Removal from 

service by the Commissioner Mardan Division vide Office Order dated 14- 
10-2014. (Copy of the Office Order is enclosed as Annexure G).,

6. That finally the appellant was acquitted of the charges by the Court of 
Competent jurisdiction vide Order and judgrrent dated 28|l 0-2014. (Copy 

of the Order & Judgment is'enclosed as Annexure H). i



t

; n
7. That the impugned Order dated 14-lp-2014 of the Commissioner Mardan 

Division Mardan is against the law, facts and principles of justice 'on 

grounds interalia as follows:
t-

GROUND5:-

A. That the impugned order is illegal and void ab initio.

B. That no charge sheet was communicated to the appejlant.
I

he true factsC. That no inquiry was conducted in the matter to has found out 

and circumstances.
:!!

D. That the absence from duty was not \a^ llful and deliberate, rather the sam^e
ing in nature and wera beyond thebecause of circumstances compel 

control of the appellant as welt.
was

t

E. That the appellant was falsely implicated in a false case, from which he has 

acquitted by the Court of Competent jurisdiction, and as such jisbeen
entitled to be reinstated in service.

nt to misconduct.F. That the appellant did nothing that could amou

G. That the impugned order is defective and as such not maintainable in fhe 

eyes of law. ■ ' ' '
:

H. That the appellant was not afforded the opportunity of personal hearing.

:■
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• 1

unblemished1. That the appellant has more than 5 years of service with 

• service record.
; .r

' It is therefore prciyed that on acceptance of this appeal, the; , 
impugned Order dated 14-10-2014, of the Commissioner Mardan Division ’ y
Mardan, may kindly be set aside and the appellant may kindjy be ordered\
to be reinstated in service with all back benefits.

y
I.
f

1

A; .!■
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Asfandyar Khan Ex Office Assistant 
Commissioner! Office Mardan Division 
Mardan S/0 ,Ja] Muhammad R/O ■ 
Khazana Dhefi,} P/0 l^hanjar Tehsil, 
and District Mprdan.
CELL#0315 6086222 !

. Dated:-ll-ll-2014.
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE
KHYBER PAKHTUNCHWA

^faandyar Khan ex Assistant 'Commissioner 0 fXice Mardan 

Vs.
NO. 16/204.

. Commissioner Mardan Service Appeal• •

ORDER.

Asfandyar Khan nas assailed the order of coramissioner Mardan 
^vision passed on October 14,2014 vide which his services were 

termirBted for willful absence of two and half years. On receipt 
of appeal, ^mmissioner Mardan was asked to furnish comments which 

were provided o n 27-11-2001 4 where after the appellant and 
representative of Oammissioner Mardan were heard at length
Brief facts of the case are and representative of '^mmlssloner 
heard at length.
Brief facts of the case are that an FTR for murder was registered 
against the appellant on February 2, 2012 where after he absconded 

to avade arrest, resaltan^iy he avoided attending office, "hen 
attending office, '"^hen the matter of registration of FIR came to 
the knowledge of Conimissioner.Mardan, he placed the appellant under 

suspension and orderded a fact finding enquiry, fflhe enq'jsiry 

officer reported that the enquiry cannot be completed as the
appellant is absconding and not attending the proceedings. %e
appellasDt was charge sheeted for wiHful absence, by the time the 
E^D proceedings were underway, the appellant secured bail and
appeard for persoral hearing* The CommissiorBr after perusal of 

the enquiry report and hearirg the appellant fnpersen reached the 
conclusion that the appeallant had withfully abgsenced from duty 

as he made no effort to explain his inability to attend office and 

obtain have and imposed major penalty of removal from service.

The appellant narrated the facts from re^stration of FTR to his 
release on bail, and slated that had he attended office he would
have been arrested for an a£ferice for iae chad not committed. There
fore he had no al-ternate but to obtain from resuming duty. The 

j A ut ho rized 0 f fic er had not considered his difficulty while deciding 

the matter. He fjarther drew attention to provisions of ^ule 9 of 

the Khyber pakhtunkhwa Government Servants (Efficiency and discipline) 

Rules, 2011 which prescribes the procedure that needs to be adopted 
in case of wiiifull absence.

L
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The record presented by the 

Commi ssio ner 0 ff ice does^not speak of having

of absence and direction to the appellatit to 

duty within 15 days nor were cuttings frx>m two newspapers 

provided a show that the subsequuent notice had been 

putiished. It is also not clear at what st^ge

appellant joined the e&d proceedings.

representation of

sent notice

resume

the
V

In the circumstances the impugned order is not 

and Commi ssio ner Marda n is instructed to

a side

reconsider the 

matter ascertain whether the procedure set out in Rule

9 had to be followed in the present Case or not#

•^enior Member

A nnounced

12-02-2015.

Qsi

C

i'^ /



m

/ -
BEFORE THE SENIOR MEMBER BOARD OF REVENUE 

KHYBi^R P/V KHTUNKUWA
'■;'V
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A
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Asfandyar Khan ex Assistant Cornmissioi'cr Office Mardan Vs CommissionerJ^g^^%:^

Service Appeal #16/2014

ORDER

Asfandyar Kdian has assailed the oi'.ler cf Conimissionci: Mardan Division passed on 

October 14, 2014 vide v/hich his services were terminated Ibr 'vviiiful absence of two and 

lialf years. On vcceipi of appeal, Cornmissioner Mardan was asked to furnish comments 

which were provided on 27-11-2014 Vviicre after the appellant and representative of 

Commissioner Mai'ciari were heaid at Icni^di.

Brief facts of the case are that an F!K for murdc]' was registered against, the appellant on 

February 2, 2012 where alter he absconded to evade arrest; resultantly he avoided 

attending oiFice. Wlren the matter of reidstration of FIR came to the knowledge of 

Commissioner Mardan, he placed the ajii'dlcmt under suspension and ordered a fact 

finding enquiry. 'IFie enquiry officer rep^n-ted that tire enquiry cannot be completed as 

the appellant is absconding and not ahcivting the proceedings. The appellant was charge 

sheeted for willful absence; by the tnie. the E&D proceedings were underway, the 

appellant secured bail and appeared foi- personal hearing. The Commissioner after 

perusal of the enquiry report and he.iring ti'.e appellant in pierson reached the conclusion 

that the appellant had willfully absemed from duty as he made no effort to exjdain his 

inability to attend olfice and obtairi i^.avc. and imrio.scd major penalty of removal from 

service.

The appellant narrated tiie facts l i on ! regisLralion of FIR to his release on bail, and stated 

that had he attended ofljce lie wouii iwve been arrested for an offence I'lc liad not 

committed. Tliercfoi'c lie had no a.herrwlc. but to abstain from resuming duly. I'he 

Authorized Officer had not considered bis dilflcully while deciding the matter. He 

further drew attention to provisions o/Rule 9 of the ICliyber Pakhtunkhwa Government 

Servants (Efficiency and Disci[dine). Rules, 2011 whicli prescribes the procedure that 

needs to be adopted in,case of willful .ebscncc.

The record presented by the representative oT Commissioner Oifice does not speak ol 

having sent notice of absence and dirccta'in to the appeHant to resume duty williin 15 

days.nor v/ere cuttings Ifom two newspapers provided to show that the subsequent 

nqUee had been published. It is also not clear at what stage the apipellant joined the E&D 

proceedings.

In the circumstances the impugnexi onJ- »' is set aside ar.d ComiTiissioner Mardan is 

instructed to reconsider the rnatlcr auh Ic sscerlain whethci' the procedure set out in Rule 

9 had to be followed in tlie present c::.:c not.
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IN THE COURT OF COMMISSIONER MARDAN DIVISION. MARDAN.

^AppellantAsfandiar Khan
/Versus

/

/
RespondentCommissioner Mardan Division Mardan

Case No...............
Dated of institution: 
Dated of Decision:

03/03/2015
18/05/2015

APPEAL/REPRESENTATION OFDEPARTMENTAL
ASFANDIYAR EX-ASSIST ANT ^OF THE OFFICE OF
COMMISSIONER MARDAN

' /ORDER:-
/'

Brief facts of tl^e case are that one Asfandiyar Khan ex-assistant of this 
office was terminated on 14/04/2014 from service for willful absence from the office 
since 02/02/2014. Against the said order dated 14/10/2014 the appellant went in 
appeal/representation before the Senior Member Board of Revenue Khyber Pakhtunkhwa 
Peshawar. After the trial/proceedings the Worthy SMBR, Khyber Pakhtunkhwa 
Peshawar remanded the case to reconsider the matter and to ascertain whether the 
procedure set out in rule 9 had to be followed in the present case or not. Brief facts are 
that an'FIR for murder under section 302/324/34 PPC was registered hgainst the present 
appellant on 5 February 2012 where after he absconded to evade arrest resultantly he 
absented himself from the office. On,receiving the FIR from Police department the 

•appellant was suspended vide this office order No.484-93/EA/ACR dated 08/02/2012.
// After suspension the then District Officer Revenue & Estate Mardari was appointed as 

enquiry Officer to dig out the facts. ^ \

The Enquiry Officer ^reported vide his letter NO.1790/DO(R&E) dated 
23/02/2015 that the accused is absconder and enquiry proceedings could not be initiated. 
On 09/02/2014 vide office letter No. 2089/EA/ACR/2-1 sought latest position from 
District Police Office Mardan of the appellant/absconder, in response to which the 
District Police vide'his letter No.4687/GB/Inv dated 15/09/2014 declared the appellant as 

absconder.

r
\

fi

V Appellant present with counsel and arguments heard. The case file as well 
as order of the Worthy SMBR, Khyber Pakhtunkhwa thoroughly perused.

Contd....P/2

A
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From perusal of record and drawing wisdom from the 
arguments it reveals that the order passed by the undersigned bearing 
N0.2292/ACR/EA/2-1 dated 14/10/2014 is in accordance with law and facts. The 
appellant was charged for his willful absence from official duties w.e.f 05/02/2012 
till date for which he was granted penalty in accordance with E&D Rules 2011 
after adopting all codal formalities. So far rules 9 of Khyber Pakhtunkhwa 
Government Seryant (Efficiency) and Discipline Rules 2011 is concerned. Ample 
opportunity was given to the appellant and proper show cause notice of his willful 
absence was given to the appellant on 19/08/2014 to which tHe appellant had 
replied in detail through one Mr. Said Rehman on 23/08/2014/it means that the 

appellant was well aware of the proceedings. The appellant/was removed from 
sei*vice on account of his willful absence and willful absence'is mis-conduct under 
E&D rules 2011 and is a val}d ground for initiating the proceedings. The appellant 
was accorded Major Penalty of removal from service as envisaged under rule 9 of 
the E&D rules 2011. Since the appellant was served show cause notice to which he 
replied through a representative, therefore secondly mode of service i.e. 
publication in the newspaper, is out of question. Therefore the order bearing 
N0.2292/ACR/EA/2-1 :dated 14/10/2014 is maintained No order as to costs.

File be consigned to record room/after necessary completion and
compilation.

Announced, oner
ardan18/05/2015

\

ATTESTEDDate of Apt)lication..,.'!

Name of Aiiplic.in«....

Wards.,

Urgent fee

Sign of C_iM)visf....

Piepaidtiuo.....

.. r

'Comniissionof Court 
Mardan Division MardajDate
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