19.09.2017 L.earncd counsel for l'heAz}ppe-lianl prcécﬁt. Learned
’ I)cﬁuij)"-'Disll'ict Attorney alongwith Muhammad Siadi.que:

Admn. Officer for the respondents present. Counsel for the

appellant seeks adjourﬁmem; Adjourned. To come up for

arguments on 06.10.2017 before D.B. .

| ‘ >
M cm%%— § ' Member

(Executive) ~ (Judicial)

06.10.2017 | Learned counsel for the appellant and Mr. Muhammad
Jan, Debuty District Attorney 01.1 -behalf of the official 1'esp01jdénts
present. Vide ééparaté/connnon judgménl’ of to‘day’of. -thi's ']‘1‘ibu_nal
placed on file appeal bearing No. 333/2016 litle-d‘ Tariq Nawaz

Versus The Government of Khyber Pakhtunkhwa through Chicf

_ - 2

Secrctary, the present appeal and the connected appeals are L
. eé

dismissed. Parties are left to bear their own costs.  File be consigned it

to the record room.

ANNOUNCED

A \ .
(Ahmad Hassan) (Muhammad Hamid Mughal)
Member - - Member




N 11.04.2017 Counsel for the appellant present. Mr. Muhammad AYa'sin,( |
Superintendent alongwith Mr. Muhammad Adeel Butt, Additiohal AG for
respondents also present. The present appeal was pzirtially heard by D.B:
comprising of Chairman and Mr. Muhammad Amin Khan Kundi Learned :
Member (Judicial) but today -the said D.B is not available. The ofﬁ;:e is ;
directed to pﬁt up the instant appeal before a D.B in which both the above - '

mentioned officers are sitting. To come up for arguments on 08.05.2017 .

N before D.B.
| ' (AHM;A;E;AN) ' (MUHAMMAD AMIN KHANKUNDI) - 7~
o o MEMBER o ' MEMBER L.
10.  09.08.2017 ~ Appeal bearing No. 379/2016 was fixed for final hearing |

before this D.B for today. Reader of this court produced the file of instant
appeal today being connected one and stated that the file was misplaced
earlier. Learned counsel for the appellant present. Seeks adjoumment.

Adjourned. To come up for arguments alongwith connected appeal on

18.08.2017 before D.B.
; S
(Muhammad Amin Khan Kundi) (Muhammad Hamid‘.Mugh'al)f
"Member Member

h
18.08.2017 Counsel for the appellant and Mr. Muhammad Jan, DDA
I alongwith Mr. Muhammad Siddique, Admn. Officer for - the
AR - ‘ respondents present. Counsel for the appellant seeks adjolurriment.‘
Adjourned. To come up for arguments on 19.09.2017"b-ef0re the

D.B. ‘




‘\ 14112016 Counsel for the appellant and Addl: AG alongwith ‘\
| ' Mr. M. Yaseen, Supdt for respondents present. Rejoinder | -

submitted. To come up for arguments on 28.03.2017...

- 28.03. : o Gover |
3.2017 | Counsel for th&%‘l{%ﬁ%%%lional AG and Senior Government
- Pleader  alongwith M/S Aftab Ahmed, A.0 & Muhammad Yasin

P

Superintenident for the respondents present. Arguments partially heard. To
come up for remaining arguments on 29.03.2017 before this D.B. . _

Merfber ' Ciél/n-éfn '

29.03.2017. Courisel for appellant, Additional AG & Senior Government

Pleader alongwith Mr. Aftab Ahmed, A.O & Mr. Muhammad Yasin, -
Superintendent for respondents present. Learned Additional AG requested
for adjournment. Adjourned for remaining arguments to 1 1.04.2017 before

D.B.

4

Member ‘ Chaém;




13.4.2016 Counsel for the appellant present. Learned counsel for
the appellant argued that Identical appeals No.-290, 291 , 292 of
2016 have already been admitted to regular hearing and

requested  that this appeal may also be admitted to regular

hearing.

‘Points urged need consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices be
issued to the respondents for written reply/comments for.

01.06.2016 before S._B.

| S é :
S f ' Chafrman

01.06.2016 o Counsel for the apbcllahg M/S  Muhammad

P - Yaseen, Supdt. Muhammad Ali Supdt and Kamran Shahid,

Asstt. alongwith Addl. AG for the respondents present.
l N o ‘ Requested lor adjournment. To come up for writlen

reply/comments on 10.08.2016 before S.B.

Chagfman

10.08.2016 Clerk to counsel for the aﬁpellant and Mr. Muhammad

' - Yaseen, Supdt alongwith Addl: AG for respondents present.

- Written reply submitted on behalf of respondents No.2 and 3. The

' leamed Addl: AG reiied on the same on behalf of respondent No.1.

. The appeal is assigned to D.B for rejoinder and final hearing on
e | 14112016 |

cr




Form- A

FORM OF ORDER SHEET -

Court of
Case No. _332/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
| Proceedings '
1 2 3
. 31.03.2016 - T
The appeal of Mr. Ishtiag Ahmad presented“today by |-
! = g
Mr. ljaz Anwar-Advocate may be entered in the Institution
. ’ s
Register and put up to the Worthy Chairman for proper order
please.
: - ' \yQA_Q cer’
T, i N f REGISTRAR =
2 o] 04 -2/

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /2~ 2k <2046

CHAMN
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. %Bg\/ /2016 1
Ishtiag Ahmad
................. Appellant '
Versus
Government of Khyber Pakhtunkhwa etc
.................. Respondents
INDEX
S.No | Particular Annexure | Page No
1 | Memo Appeal -5
2 | Affidavit 6-72
3 | Copy of the order of appointment ¢ Doc.. “A” Q-9
4 | Copies of the verdict of the Apex court “B”
- | dated 15.01.2014 - lo-1
5 |Copy of order dated 14-02-2014 and | “C” ‘
departmental Appaal , shew ceuss ¢ voply 12-20
Copy of E&A Department, advice dated 3d “p” 9 {
01-2014
6 | Copy of writ and order dated 26-02- 2014 “g” 2228
7 | Copy of the order in C.P No. 551/2014 “P 29
dated 28-04-2014
~ 8 | Copy of appeal and order of dated 30-12- “Gq” 30__3:,.7
2015
9 |Copy of order No. SO(ESTT)/PHED/1- “H” 28
90/2013-14,Vol-Il dated 03-03-2016 '
10 | Other documents’ “r 39-4/
11 | Wakalat Nama

MQ 3= 3- 4.

A Throhgh

/\S
&

Ll hied

Appellant

7

2
ljaz Anv(é;

Advocate, Supreme Court of

(Paklstan

rf‘n/
id Amin

&
ousaf Khan

e _ “™*% Advocate High Court, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. r3<3 3\: /2016
.9 .F Praving,
ol ' Borvioe Tribugs).
Ishtiag Ahmad S/O Tehmeed Ullah, | Blary Mo 313
(Sub Ehgineer, Public Health Engineering Department,Mardan) @Mg;el,?.;%
R/O Mohallah Piran, Utmanzai, Tehsil & District Charsadda
e Appellant
VERSUS
1. Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar .
2. Secretary
Public Health Engineering Department,
Government of Khyber Pakhtunkhwa, Peshawar
3. Chief Engineer (South)
Public Health Engineering Departrhent,
Government of Khyber Pakhtunkhwa, Peshawar: | |
P : C esessssssennes Respondents

APPLEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

AGAINST THE ORDER DATED 14-02-2014 VIDE WHICH THE SERVICES OF THE

APPELLANT HAVE BEEN TERMINATED.

PRAYER IN APPEAL

> 8

3]s 6 ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED ORDER DATED 14-02-2014 OF

THE RESPONDENTS MAY KINDLY BE DECLARED AS ILLEGAL, UNLAWFUL,

| ARBITRARY AND VOID AB INITIO AND THE APPELLANT MAY _KINDLY BE

- REINSTATED INTO HIS SERVICE WITH ALL BACK BENEFITS.

/
(



Respectfully Sheweth, @

' The Appellant humbly submits as under:-

1. That the appellant, being duly qualified, afte_r going through the required
procedure, was appointed as Sub Engineer (B-11) vide appointment order
dated 15-01-2010 on the terms and conditions mentioned therein.

(Copy of the educational documents & order is annexed as Annexure-A}.

2. That the appellant wés serving the department to the best of his abilities
and to the satisfaction of his supériors when all of a sudden he was issued
with a back dated joint show cause notice. The plea raised in the show cause
notice was that some adhoc employees approached the August Supreme
Court of ‘Pakistan for the reinstatement/ regularization of their services.
During the pendency of the said petition, the counsel for those petitioners
maintained that his clients were removed from service while others'were
left, to which the then Chief Enginéer had feplied that the cases of those
appointees are underway. The Hon’ble Apex ~tourt directed to finalize action
and submit a report to that effect. |
(Copies of the verdict of the A.pex court »dated 15.01.2014 is annexed as

Annexure-B).

3. That in the garb and misleading statem'ent and verdict before the Apex
court, the appellants were issued the alleged back dated show cause notice,
although the same was never mandated. In reply to show cause notice, tHe
respondent No.3 was requested to extend time for him to file a reply, but
the respondent No. 3, was determined with all rhalafide to terminate the
appellant among others unIawaIIy, terminated the appellant vide order
dated 14-02-2014.

(Copy of order dated 14-02-2014 and application for time extension to show

cause is annexed as Annexure-C).




D

. On arrival of the aforesaid judgment of the Apex court, the respondents

| sought guidance from the E & A department for further course of action vide

letter No. SO (Estt) PHED/1-9/2012-13 dated 22-01-2014. In response, the
E&A department vide letter No. SOR-V(E&AD)/15-3/09 dated 30-01-2014
advised that necessary action be initiated against the officérs who were
involved in the appointment after conducting broper inquiry into the case. It
was binding upon the respondents to act upon the advice of the E&A
department, where they instead of acting upon the advice, terminated the
appellant without fulfillment of legal requirements of inquiry etc to establish
the charges agair_lst the appellant which is not only a formality but a
mandatory requirement of law. (Copy of letter No. SOR-V (E&AD)/15-3/09
dated 30-01-2014 is'annexed as annexure-D).

. That the appellant submitted his departmental appeal, however, it was not

responded, hence the appellant approached the Hon’ble Peshawar‘ High
Court, Peshawar in a W.P. No. 615-P/2014 who vide its order dated 26-02-

2014 observed that the instant petition relates to the terms and conditions

of the service, therefore the appellant should seek his remedy before proper

forum, the W.P. was dismissed accordingly.

(Copy of writ and order dated 26-02-2014 is annexed as Annexure-E).

. That feeling aggrieved, the appellant moved the August Supreme Court

through a civil petition, but the August Supreme Court directed the
appellant to approach this Hon’ble Tribunal which shall decide the appeal as

mandated in law.

(Copy of the order in C.P No. 551/2014dated 28-04-2014 is annexed as

Annexure-F).

. That the appellant approached this Hon’ble tribunal through a service

appeal No. 792/2014 which appeal was remanded through order dated 30-
12-2015 with the observations that the departmental appeal be decided
within two months.

(Copy of appeal and order dated 30-12-2015 is annexed as Annexure-G).



®

8. That while dealing with the departr;nental appeal, all the 31 appellants
including the present appellant were assembled in a hall and they were told
by the respondent No.2 that all his sympathies lie in favour of the appellants
and he is going to res;tore them, but despite all stated above, their appeals
were dismissed vide order dated 03-03-2016. It is worth to mention here
that the respondent No. 2 disclosed during the interview that there is huge
pressure upon him by the Minister for PHE. not to restore the appellaﬁts
even if they deserve re-instatement.

(Copy of order No. SO(Estt)/PHED/1-90/2013-14.Vol-Il dated 03-03-2016 is

annexed as Annexure-H).

9. That Appellant feeling aggrieved of the order dated 14-02-2014 and.03-03-
2016 prefers this Appeal, inter alia, on the following:

GROUNDS OF APPEAL

1. That the impugned orders of the respondents are against the law on the

subject, illegal, void ab intio and arbitrary, hence liable to be struck down.

2. That the impugned termination(s) is the result of discrimination and against
the fundamental rights guaranteed under the constitution of the islamic

Republic of Pakistan, 1973, hence liable to be set aside.

3. That the impugned orders of the respondents is the sheer violation of
article, 25 of the Constitution of the Islamic Requlic of Pakistan, 1973,

‘ hence liable to be set aside.

4. That the impugned orders of the respondents are against the spirits of the

natural justice, hence untenable.

5. That there is great malafide on the part of the respondents in terminating

the appellant, hence the same needs setting aside.



10.

©)

. That the termination of the appellant is based on the misconceived

judgment of the August Supreme CoUrt, of Pakistan and the said judgment
never mandated the termination of the appellants, hence termination of the

appellant is nullity in the eyes of law.

. That the August Apex court was mislead by the department, hence all the

proceedings against the appellant are in violation of the order of the Apex
|

court, law of the land and natural justice, hence liable to be set aside.

That the appellant has served the department for almost five years with zeal
and dedication and has got vested rights and the termination of services at
the one stroke of pen is unjust, unfair, arbitrary, unlawful, hence liable to be

set aside.

. That the impugned termination order(s) is against the principles of locus

poenitentiae, hence liable to be struck down.

That any other ground not specifically raised herein may be allowed at the

time of arguments

It is therefore, most humbly prayed that on acceptance of this

appeal, the impugned order dated 14-02-2014 of the respondents may kindly be
declared as illegal, unlawful, arbitrary and void ab initio and the appellant may
kindly be reinstated into his service with all back benefits

Dated

‘_éa;&"{
Appellan

Through l{(
n
liaz Anway”

‘Advocate, Supreme Court of
Pakistan

(}‘(K"{;‘Séd Amin

, dusaf Khan
- Advocate High Court, Peshawar

.03.2016
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. _ /2016
Ishtiaq Ahmad
................. Appellant
Versus
Government of Khyber Pakhtunkhwa etc _
.................. Respondents
AFFIDAVIT

|, Ishtiag Ahmad S/O Tehmeed Ullah, (Sub Engineer, Public Health Engineering

Department,Mardan) R/O Mobhallah Piran, Utmanzai, Tehsil & District Charsadda
do solemnly affirm and declare on oath that the contents of the accompanying
appeal are true and correct to the best of my knowledge and belief and nothing

has been concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2016
Ishtiag Ahmad
e Appellant
Versus
- Government of Khyber Pakhtunkhwa etc _
| e Respondents
Addresses of the parties

Addresses of the Appellant

Ishtiag Ahmad S/O Tehmeed Ullah,
(Sub Engineer, Public Health Engineering Department,Mardan)
R/O Mohallah Piran, Utmanzai, Tehsil & District Charsadda

Addresses of the Respondents

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar ‘

2. Secretary
Public Health Engineering Department,
Government of Khyber Pakhtunkhwa, Peshawar

3. Chief Engineer (South) '
Public Health Engineering Department,
~ Government of Khyber Pakhtunkhwa, Peshawar —

b ghd

Appellant
Through ﬁ
S
ljaz Anwa/

Advocate, Supreme Court of
Pakistan

jid Amin
T & .
Yousaf Khan

Advocate High Court, Peshawar
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. PESHAWAR (PA KISTAN)
Drploma of Associate: Engmzer

Year 2005 -
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AL § it o o L e 120

To -
1. Mr. Tariq Nawaz Sub Engineer, :
2. Mr. Sajad Khan | Sub Engineer, 6 20 6 - SR K 03 |
3. Mr. S. Muhammad Thsan Shah Sub Engineer, 0344 ¢ 39 J&QC’C‘
4. Mr. S. Muhammad Ali Sajjad  Sub Engineer, . 3
5. Mr. Abdul Samad Sub Engineer, o3&y ?&7%2‘9? 2
6. Mr. Shaukat Ali Sub Engineer, 03¢, - 70 %‘5’/5 b322)
7. Mr. M. Ali Noor Sub Engineer, oBU 7643 2‘1
§. Mr. Irshad Elahi Sub Engineer, 03 46 784S LS 6 |
9. Mr. Hussain Zaman Sub Engineer,
10. Mr. Salim Nawaz Sub Engineer, & ¢ ??7 OLE
11, Mr. S.Ashfaq Ahmad Sub Engineer,
12, Mr. Murnaza Al Sub Engineer,
13. Mr. Sahar Gul Sub Engineer, 534 ) - 74,559210
14. Mr. Ishfaq Sub Engineer, 0333 ?33/ 357
15. Mr. Abdul Shahid Sub Engineer, 6343 7S 7}
16. Mr, Kashif Raza Sub Engineer, 533 /72;?6 ¢33 9
17. Mr. Waqgat Al Sub Engineer, 3 &3 3473
18. Mr. Muslim Shah Sub Engineer, Uél {:/35 iy ]{b’u/( /6 .
19. Mr. Ishtiaq Ahmad Sub Engineer, &332 2865
20. Mr. Zubib Khan Sub Engineer, 0314~ 9373 029
21. Mr. S. Hassan Ali Sub Engineer,6333 G ST 09 5 .
22. Mr. Mohsin Ali Sub Engineer,
23. Mr. Mugtada Qureshi Sub Engineer, 6345 -7 /Z;:éjf
24, Mr. [shfaq Ahmad Sub Engineer,034 & 7% 74 78 5
25. Mr. M. Qaiser Khan Sub Engineer, 32 % 3 9’ 2: - 73(. . -
g 26. Mr, Nomanullah Senior Scale Stenographer Sy 452998305,
il 27. Mr. M. Imran Steno Typist, ’

28. Mr. M. Jamil Steno Typist,
29, Mr. Iftikhar Steno Typist, 9282650
30. Mr. Shah Khalid Steno Typist, 0 3 ‘{‘ Fee
31. Mr. Aziz Ullah Steno Typist,03 uf~ &//353
32. Mr, Farhan Ullah Steno Typist,

. 33. Mr. Farman Al Data E/Operator, N

o= ~====34. Mr. Murtaza Qureshi | Data E/Operator, & 30,{ - S ggj 2
Subject: SHOW CAUSE NOTICE . |

OFFICE OF THE CHIEF ENGINEER (SOUTH)
PUBLIC HEALTH ENGG: DEPARTMENT |
KHYBER PAKHTUNKHWA, PESHAWAR

No. 3¢~ /E-4/PHE

Dated Peshawar, the &{ /01/2014

~ In compliance of Supreme Courf- of Pakistan decision dated 15.1.2014

action against all illegal appointee’s are being taken imnlediatel}_'.-'As such you are hereby

served with this show cause notice regarding your appointment as under:

1. In .iight of S&GD letter No. -S-OR-I(S&GAD)/I- 117/91(C) dated. 12.10.1993 the
appointment of Sub Engineer, Steno Typ1st/Stenographer and Data E/Operator

contmued to be made through recommendation of Public Semce (,omrrussmn

Whereas you have been appointed without the recommendation of Pubhc Service

Commission which is contrary to the prevailing rules. Therefore you are duected to

provide recommendation of Public Service Comm1<31on ifany.

e’ »ua.si

Your appointment ordms have been made in contravention of Govt led down pohcy

vide circulated notification No. oOR—VI/EXAD/l 10/2005/Vol- VI dated 15.11.2007.

W%
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3. The content of v our appomtmem orders reveal that you have been appointed without
recommendation of the Public Service Comrmssmn of Khyber Pakhtunkhwa. No
NOC obtained from the Public Service Commission for 1ecru1tment no requlslhon
submitted to Secreta:; Works & Serv1ces Department, 1o sanctlon/approx al was
obtained from Administrative Secretary, no Depanmenta_l Promotion Selection
Committee constituted by the Se&retary Works & Sérviées Department, not
advertised and nor the appomtmcnt are modified in terms of para-13 and 14 of

CNOW.EP Civil serv am (appointment, promotion and transfer rules 1989). Codal

formalities have not been fuilfilled in your appointments.

4. Necessary sanction to condonation of the violation of codal formalities have not

been accorded by the competent Authority. .

Keepmg in view the above you are dlrected to furnish reply to the show cause notice
within 15- davs posm\'ely otherwise it will be presumed that you have nothing in
your defense. As such ex-party action will be taken against you under the E&D rules

- which will entail vour termination from service.

. , ‘ Chie { Engineer (South)
Copy forwarded to:

1. The Secretary to Govt of K_hyber Pakhtunkhwa Public Health Engg: Department -
Peshax\ ar. ' : o

to

The Chief Engmeer (N orth) Pubhc Health Engg: Department Peshawar vpc,‘ !

U

All Supenntendmo Engmeels/E\ecutlve Engineers in South/North Pubhc Health
Engg: Department. Thcy are directed to serve the show cause noticed to the above
named officials working in your office. : / /
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OFFICE OF THE CHIEF ENGINEER (SOUT
PUBLIC HEALTH ENGG: DEPARTM]"NT

No_ Al sE-amne |
" Dated Peshawar, the [L /072/7014

To
~ M Ishtiug Ahmad /o Tahmeed Ullah
Csub Engineer P ngg Division
- Mardan
sSubjecl: . TEI\MINA’"'\)‘\' FROM SERVICE

Your recruitment in PHED made vide this office letter No.10/E-4 /PIIE dated
15.01.2010 was illegal and unlawful duc to non- fulfillment of coda! formalities. |

2 ~ Your appointzian as a Sub Engineer has been reviewed on the directlon of

* Supreme Court of Pakistan Order dated 15.01.2014 in the civil petition N0.2026 and 2029 of 2013,

Mushtaqg Ahmad and Muhammad Nasir Ali and others. The Supreme Court of Pakistan directed

the undersigned to finalize action against all illegal ‘appointees within one month..In this regard

direction of Establishment & Administration DCp"ltment vide his No.SOR- -V(E&AD)/15-3/2009

“dated 30.1.2013 received through- Secretary PHE Department Khyber Pakhtunkhwa Peshawar
- No.SO(Estt)/PHED/1-90/2012-13 dated 3.2.2014 record of the recruitment of Sub Engincer and . -

other staff has been checked and found the followmg> irregularities committed by the appointing
authornty 0 your appointment. : L

[ Vucumrlcs/pnsts.n_i Sub Fagincers were not advertized throuwh news paper.’

it revaiitiient o Sub b apinoers .\'H caitinue (o hc nade "uum'll revommendation
of the Public Service Convmission in lmhi ol SCGAD letter No.SUR- (SKGAIL-H17

M) dated 12.10.1993. in this case NOC was not obtained from Public Serviee
Commission before issuance of your appointment order. ‘A requistiion for llllmu up .
these posis were not placed with Khyber Pakhtunkhwa Public Service Commission and
/Ou v not qualified test and interview conducted by the Public Service Commission

durmg this period. As such your appointment without recommendation of thc Publlc
Service ('.ommtssnon is invalid and unhwfu] :

Approval from Administrative Secretary was not obrained by the appomtuw authout\
hum; making yvour appc nment.

1

. bep;’runcnt;il selection committee was not constirzied by the .@\dminix‘rmli\'c Secretary.

5. You have also fails .. reply to the show cause netice issued vide Lhis off'ce No.- .)’)/F-
4 ‘PHE dated 21.01:2C14 in yom derense with in snpulatecl peuod 9

6. The above mentioned 111eﬂula'mes committed by the appointing authority in your
clp[)Oll'ltanl process prove that you were illegally appointed ana hére is no
- Justification to retain you in the seevice of PHED. You are llwwiuw ferminated from

the Post o Sub Eogineer \\uh mnnuiml«v L“\.L[

s
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To

@ Nt & %}"3

The Secretary, .
Government of Khyber Pakhtunkhwa,
Public Health Engineering Department, -
Peshawar. ‘

Subject: Departmental appeal under Section 22 of the Khyber
‘ . Pakhtunkhwa Civil Servants Act, 1973 read with Rule
3 of the KP Civil Servants (Appeal) Rules, 1986 against
the impugned order dated 14.02.2014 thereby the
services of appellant was terminated with immediate
effect by the Chief Engineer (South) of the Public
Health Engineering Department, Peshawar.

Respected Sif,

‘]. i ~.That appellant being qualified for the post of Sub Engineer so he
- applied for the existed vacancies of Sub Engineers in tﬁe Public Hea‘lth
Engineering Department Khybef Pakhtunkhwa Peshawar. After

.'observing the codal formalities, on the recommendation of
'-'Departmental Selection Committee he was appointedA'as" Sub
Ellginée1' (BPS-11) on regular basis from his respective date,of

- appointment issued by the Chief Engineer. -

2. That after completing the requisite formalities including medical
fitness certificate, the appellant joined duties at his respective place of .

' posﬁng. The respondent defJartment also maintained the service book

of the appellant and necessary entries have been made therein frbm

. time to time.

3. .That the appellant is regular employee of the respondent department
-working against the permanent post since his respeclive appointment
“having more than five years service at his credit with excellent service

. record.

4. That some other employees whose appointments were made on adhoc

 basis so they agitated their regularisation under the Khyber

= :
kS I .
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Pakhtunkhwa Employees (Regulariiation of Services) Act, 2009
before this Hon'ble Court through two separate writ petition NOs.271-
P/2013 and 663-P/2013 which were dismissed by common judgment
passed on 02.10.2013. )

That the impugned judgment was chdilenged by the same employees
before Hon'ble Supreme Court of Pzikistan through C.P. No.2026 and
2029 of 2013 but same were also dismissed on 15.01.2014. However
during the proceedings, Mr. Sikandar Khan Chief Engineer, Public
Health Engineering Department, Khyber Pakhtunkhwa orally
brought into the notice of Hon'ble Supreme Court of Pakistan about the

existence of illegal appointees in the.department and accordingly he

was directed to finalize the action against such illegal appointees’

within one month.

That a joint show céusc ‘hotice was issﬁed to appellant alongwith others
vide ‘letter No.32/E-4/PHE dated 21.01.2014 by Chief Engineer
(Sqqth) therein he has unlawfuilﬁt'. and malafidely shown the
appbintm_ents of appellant and others as illegal. Since the copy of show

causc notice was not received within stipulated time therefore he

- submitted an application before the Chicl Engincer (South) requesting

" for extension in period of reply but before submitting the requisite

reply, now which had been ’submittéd,_the Chief Engineer (South) had

issued the impugned order dated 14.02.2014 thereby his services were

terminated with immediate effect.

Gro unds:

- That the appointment of appellant was made by competent authority on

regular basis on the recommendation of Departmental Selection

Committee. He was within age limit, having prescribe qualifications
thus in such circumstances the Chief Engineer (South) was unjustified

to treat the valid appointment of appellant as illegal. B




That it is pertinent to mention that by notification vide
No.SO(O&N)E&AD/8-16/2000 dated  01.08.2001 the three
departments namely Public Health Engineering, Physical Planning &
Housing and Communication and Works Department were.merged into
Works and Services Department as mentioned in order dated
05'.1 1.2001 and meanwhile the Khyber Pakhtunkhwa Local
Gévemment Ordinance, 2001 was also promulgated (now 1'epeaied)
and under section 14 thercol the administrative and financial authority
for management of the offices of the government specified in Part-A of
the first schedule was decentralized tb district government. Similarly
the posts in BPS-01 to ]5 in the Works and Services Depgr,tment were'

also ~ declared as district cadre posts vide notification

: No.SO(Estt:)W&S/13-1/77 dated 22.03.2005 as referred in létter dated

08.04.2006 by the Establishment Department to W&S Department.

That when the posts in BPS-01 to 15 in W&S Department were
declared District Cadre Posts including the post of appeliant then o

letter was written to Scerctary Khyber Pakhtunkhwa Public Service

- Commission,  Peshawar - on 02.05.2007  thercin requested  for

withdrawal the requisition for filling in the vacant posts of Sub
Engineers (B-ll) in the W&S Department and done accordingly. In
such circumstances the plea of Chief Engineer (South) regarding non

fulfilling the requirements of recommendation of Public Service

. Commission, Khyber Pakhtunk‘h\.v'a in the cases of appellant is

unjustified, unreasonable, malafide and without lawful authority and -

not sustainable under the law and rules.

That in view of clause 5 of the appointment order of each appellémt, his
service was placed on probation for a period of two years extendable
upto three years which the appellant has completed satisfactory
becoming a pdllﬁrincd employee of the office Chief Engineer. At the

time of passing of impugned order the appellant has rendered more

At
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than five years service to the department efﬁcieﬁtly, satisfactory and
- without any complaint. Therefore the Chief Engineer has not acted in
'éccordancc with law and rules and unlawfully passed the impugned
~ order without observing codal formalities as required in the case of a
-confirmed employee. Therefore (he impugned order thereby appellant

was terminated has no legal sanctity bei ng without lawful authority.

E. ‘That clause 2 of appointment orderé of appellant provides that he wil
be governed by the Khybm Pakhtunkhwa Civil Servants Act, 1973 and

‘all the laws applicable to the Civil Servants and Rules made thereunder

‘and similarly in the impugned show cause notice mentioned that action
‘would be taken under the Efﬁciency and Disciplinary Riiles, 2011 but

the Chief Engineer has not followed any law in passing the impugned

“order which is arbitrary, unjust and unfair and not warranted, liable to

.b¢ set aside.

F. That in the impugned order, Chxef Engmeel used the word of
tcrmmatmn which neither a app licable in the case of appellant being .
ponﬁlmed employees of, the depaltment nor prescribed in the E&D

‘Rules, 2011 thercfore the impugned onclu is ambiguous, vaguc and

l”del not sustainable under the law ancl lLl]L,.‘)

G. Thdl Chief Engincer has malaflidely brought in the notice of tlu,
Hon'ble Supreme Court of Pakistan duri ing the hearing of an other case.
Neither he supplied any list of 1llegal appointments to Hon b]e
Supreme Court of Pakistan at that very moment nor specxﬁed suchr
illegal appomtments but in general way he mentioned the existence of
111egal appomtments in the dep"utment which now he has exploited the
51tuat10n and purposely held the appointments of appellant and others
as. lilt,;,.ll and issued the impugned mdu ol termination without lc,bg:]

Justxﬁcatlon
<




That the impugned order has been passed at the back of appellant.

Neither any regular enquiry has been conducted nor a fair opportunity

was provided to them to defend their cases therefore the impugned -

order is illegal, without lawful authority being violative of principle of

natural justice.

That the appellant was coatinuously serving the department having
nlc;:e than five years service at their -credit without any complaint
which accrued vested rights in his favour which could not be taken
éway or' withdrawn by the authority under the principle of locus

poenitentiae.

Tﬁat in case of any defect in the appointment of appellant is existed for
.Which only "the departmental authority is responsible and not the
éppellant therefore the action of the Chief Engineer is not warranted
:undér the law and rulés and the impugned order is illegal and of no

r

legal effect.

‘That the appellant is a permanent and confirmed employee of the
department and performing, his respective duty efficiently since the
date of his appointment during which he was provided all the benefits
and privileges attached with his post including annual increments. Now

the appellant has crossed the upper age limit, supporting a family with

-his children who are getting education in various schools and colleges

thus in such circumstances, the Chief Engineer has no legal and moral

justification to hold the appointment of appellant as illegal. Therefore

the act and action of the Chief Engineer is tainted with malafide

intention, unlawful and not operative against the vested rights of

appellant.

It is, therefore, humbly prayed that on acceptance of this departmental

appeal, the impugned order dated 14.02.2014 thereby the services of appellant
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was telmmated with immediate effect, may kindly be set aside and appellant

may gr ac1ously be reinstated with all back benefits.

Yours Slncerely,

—

J/Zf’ Gl craf /a /m /é(
Ishtiaq Ahm'ld S/o FamheduHah,
Sub Engmeer, PHE Division, Gharsadda-
Mo\fo\/ﬂ/}

Dated: 22 /2 /2014
/’/cf’f”d- Al

,%/Aﬂ/ Soran  nlll G Lo (Horan ga'
Al & psl? CAnrafocda
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’“O\/ERNMENT OF KHYBER PAKHTUNKHVVA :
ESTABLISHMENT & ADMN: DEPARTMENT

(REGULATION WING) . o~ .
NO.SOR- VIESALY 15309 (/B

. Dated 30“ 'January 2014

. ‘! : . /’rhe Secretary to Govt of Khyber Pakhtunkhwa
e - PHE Departrne nt::

Subject: APPOINTME‘NT OF SUB ENG!NEERS'
Dear Sir, | .

‘ I am directeu to 1efer to your ietter No.SO (l‘stt)PHED/‘i -90/2012-13
dated 22- 2014 on the SUbjeCL nored above and to state that the appointment,

promotion and transfer rules - 1989 and recruitment policy of the Provincial

: Governmmt is quite. ciear and the Department may, look/examine the appomtment
ol Sub [antnou in the ughl of lhe rules and pohcy of the PiOVlnCJaI Government
“and firm up., their views fo: final dumwon and’ take nocossa:y .—.z(,uon il the
appointment proved il!egas and apprise the Supréme er* of Paxzstan accordingly.

- ‘ |Vt0|L over the Departmien| choulo also initiate dasmphnary acaon agamst the officers
. WNhOo was/were mvolved m appomtmcnt of lllega! Sub Enomeer and brouoht
hira/them lO the jUbt L . o o S

P DU T o Yours faithfully, -

...»“' AU

. ﬂ\!,\’\—) .
(SHABBIR APMAD) )
SECT%ON OFFICER (REG V)

™

—
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10.

. Sub Engineer, Office of

 -Sub Engineer PHE Division, But Khela.

11 ‘\/Iurtaza Ah S/o Abdul Hag,

12.

14, Muslim Shah S/o Mahmood Shah,

|

Tariq Nawaz Khan S/o Ameer Nawaz Khan ' o\ Y BN , ﬁ iyl
Public Health Engmecnng Division, Karak

Muhammad de ad Khan S/0 Banat Khan,
Sub Engineer; PHE Division Kohat

S yed Muhammad Ihsan Shah S/o -
Syed Muhammad Hasan Shah, - .
Sub Engineer, PHE Division Haripur.

Syed Muhammad Ali Sajjad
S/o Syed Abid Hussain Shah,
Sub Engineer, Office of the Chief Enomeer

PHE Peshawar

Abd—ul-samad S/o Abd-ul-Mueed,
Shaukat Ali S/o Ghulam Qadar,
Sub Engineer PHE Division, Kara‘k

Muhammad Ali Noor S/o Syed Noor Muhammad
Sub Engineer, Office of the Chief B Engmcer

E PHE, Peshawar. .

Irshad Elahi S/0 Shah Nawaz,

Sub Engineer, Office of the Chief Engmeer
PHB Peshawar .

‘Saleem Nawaz

Sub Engineer, PHE Division, DI Khan
Syed Ishfaq Ahmad S/o Sved Tarml ud-Din,
Sub Engineer, PHE Division, Mmgor Swat

Sub Engineer, Office of the CﬁlefEngmeer
.PHE Peshawar.

Kashlf Raza S/o0 Abid Hussain,

Sub Engineer, PHE Division, DI Khan

Wagqas Ali S/o Farzand Al,
Sub Engineer, PHE Division, Haripur.

‘Sub Engineer, PHE D{wisi,on, Mardan.

Dv:p‘ul )\f-t\’r "f ] 1|
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15.
16.

17.

18,

19.

20.

21.

7.

23.

24,

25.

26..
27.
28.

29.

* -Zohaib Khan S/o Jahanzeb Khan,

.~.Sub Engineer, PHE Division, Mansehra,

" Syed Hassan 'Aﬁ S/0 Syed Ajmal Shah,

~ Sub Engineer, PHE Division, Buner.

 Mobsin Ali §/0 Muhammad Paryes,

~.Sub Engineer, Office of the Chief Engineer

- PHE, Peshawnr,

Muhammad Qaisar Khan S/o Baby Jan,”

- Sub Engineer, PHE Division, Upper Dir.

Ishtiaq Ahmad S/o Tamhedullah,
_Sub Engineer, PHE Division, Charsadda.

- Hassan Zaman S/ Syed Za.rn'm
Sub Engineer, PHE Division, Temargara.

" Abd-ul-Shahid S/o Abd-ul-Azeem,
Sub Engineer, PHE Division, Upper Dir.

Sameullah S/o Khuda Bakhash, o
-Sub Engineer, PHE Division, DI Khan. ,

Ishfaq Ahmad /o Muhammad Shoaib; .
‘Sub Engineer, PHE Division, Charsadda. ,

: Muqtada Qureshi S/o Afsar Al; Qureshi, -

-Sub Engineer, PHE Division, Sawabi. .

Naumanullah S/0 Amanullah,

Stenographer, Office of the Chief En giheer

PHB, Peshawar.

Shah Khalid S/o Wafadar Khan,
Stenﬂographer/Stenotypist, Office of the
Chief Engineer PHE, Peshawar -

Farman Ali S/o Juma Gul, - .
Data Entry Operator, Office of the
Chief Engineer PHE, Peshawa;

Mgha:mnad Iftikhar S/0 Chinar Gul, . -
Stenotypist, Office of the Chief Engineer
PHE, Peshawar S

Murtaza Qureshi, -
Assistant, Office of the Chief Engineer -
PHE, Peshawar.

Farhan Ullah S/0 Aziz Ullah,
Stenotypist, Office of the
Executive Engineer

PHE Division, Badnu.................. .....Petitioners
. ! . . § . .

| FILEDTODAY " vemus
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‘ls.)

Govemment of Khyber Pak.htunkhwa
through Chief Secretary
“Civil Secretanat Peshawar.

Secretary, . '
Govt: of Khyber Pakhtunldma

. Public Health Engmeenng

Department Peshawar, °

Chxef Engmeer (South)

‘Public Health Engineering Department, -
-Khyber Pak.htunkhwa Peshawar -

, Chlef Engineer (North)
Public Health Engineering Department
. Khyber Pakhtunkhwa, Peshawar .., Respondents ‘

WRIT PETITION UND]:,R ARTICLE, 199
OF THE CONSTI TUTION OF THE
ISLAMIC R.EPUBLIC OF PAKISTAN, 1973

. Respectﬁzlly Sheweth

The brief facts giving rise to the present
pétition are as undcr.~

- 1.

having more than five | years_ servxcp at thelr ¢redit with cxceﬂent service

That petmeners had applied against the vacant posts of Sub I‘,ngmeere,
Stenotyplsts and Data Entry Operators i in the office of respondent No.3,
’ﬁm pennoners were'in possession of higher qualification in. addition to

prescnbe quahﬁcanon for their opted posts. After observing the codal

" formalities, on the’ recommendatxon of . Departmental Seiecnon'

Commxttee they ‘were appomted agamst their opted posts on regular basis

on dlfferent dates., Copy of ‘the appomtment orders are attached as

Annex. A]-AZ.I

Fa

That after completmg the reqmsxte formalities including medical fi tness

certificate, -the - petitioners _;omed duties at their reapectzve places. of

_ postmgs The rerondEnt dcpartmem also maintained the service books of

’ eacb pemloner and necessary ¢mrles have been made therein from time to’

time. The exlracts of service book are anal.h:_d as Annex: B,

That the. pctmoners are regula: ewployee% of the respondent depariment

- workmg agamst the permanent posts- smce thau respective appointments
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PESHAWAR HIGH COURT, PESHAWAR B
 FORM “a» | P
FORM OF ORDER SHEET @

Court of L ‘ A "‘i’;f&‘ ST L e
Case No =~ ———————____| ,g

BT T 4 o " g 3
_ —fl 4T - ST
A \ ‘~ ’:;%LZ‘:{I@ ) e «?:‘: ’:[ ;b
Senal No of | Date of Order Order or other proceedings with, Signa )‘ﬁ %on Magwtr,a;
order or - _.-| or Proceeding | ang that of parties or counsel where nec - | ! :
roceeding : * o b
1 . 2 - 3 ~ ‘

o [26.02.2014!  wp No.615-P/2014,

Present:- Mr. Khushdil Khan, Advocate for
: ' petitioners.

’kx**x“-&xxf . ]

MALIK MANZOOR HUSSAIN J Through mstam

petmon the pet;tloners are invoking Consfrtunonal /
;unsdichon of fhlS Court and prays as foflows -

.4, .Declare the act.of respondent
No.3 quinst the fundamenta]
rights as 'guéranteéd under -
chapter 1 of part i1 of the :
Constitution, 1973 .' ' : ; 1 P |

2. Direct the respondent No.3 to ..

act in accordance with law

. and rules on subject and also = L
treat the petitioners in

- accordance  with law and
rules and their appomtments S
" be treated as legal and valid ._
for all purposes. 'v o

3. Set aside the impugned order
of | termination issued on 3
14.02.2014 being _md!aﬁde_, :
unlawful, unjustified a_;zd

: F princ Ie.vo -
molatwe o/ p _p/_/___f

Ploviat o
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natural justice,

2,

Briefly,

the ?acts as - per Contents o*

instant petmon are ~ that tne pe‘tz‘honers we'e

il
appointed as sub~Engmeers (BPS -11) in- Pubirc

Health Engmeer Department Govemmenf of r(hybeg

ukhtunkhwa Peshawar., While hearmg Cj\ni

Pet;tsons N02016/2013 and . N02029/2013 the |

August Supreme Count- of Pakfstan take roace of
mega‘ '

fmahze the -action agamst IHegaI- appointees. For

convemence it wou}d be appropnate to reproduce .

the refevant para of Judgment dated 15 5. 01.201 4 of

August Apex Court which is as under -

- "Se  far as somé other
illegalities jn the. fa;dpointmehfs
-brought ¢o _‘ our  notice js -

- concerned, in respohse o ocur
‘earlier order dated 09.-01.2014, Mr.
Sikandar Khan, chief ‘Engineer,

' Public . Health engmeermg,
,'Deparfmem‘ KPK js pbresent in

Courf he states thar . although

many other. ;!fegal- appointees in
his depaﬁme;_;f hava_ been
'femoved from service, but against
many others such action is in

‘process af var,ous stages anof. '

they are si:l! in service. -

ol
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In . view

o the abovo .
sfatement heis directed o ﬂn afize |

the action against - such !ileaai -
appointees within one month from-,
foday cand - supmis. fifs report
z‘hrough Regystrar of this Coury. In
' case, he faces any difficulty in this
) | . regard, those difficuities may sisq
' - be brought to oyr. notice so thay

appmpnafe . Orders may - pe , _
|  passed”. o

18. 02 2014 the - services - of ~peﬁtioners ' were [ -
' terml'hated. |

3. At the very outset the feamed counsei

for the petttloners was confronted ‘with -the }egal
position WJth respect to the fact that the petmoners

who claims themse!ves to be c;v;f serveﬂts under

: Cuv:l Servant Act 1973 whether ‘the;r xermmatjon

~orders does not come wrthm ambrt of terms and
Condn‘/on of service, and-. whether the petmon is |
malntamable under barrmg Prowsxon of Amcfe 212 of

& ; the Cons’utu‘tlon 19737 There was no plausnbie
explar‘ahon in this regard The Provision of Arﬁc!e |

199 of .the Cons’utunon throug"x wh:ch tha remed;es

are sought by the petmoners are- sub;ect to. the

PrOVISion of Amcle 212 3) of the Constztuhon it is

. . - Tt e e TN s
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well settied by now that even ﬂ!egai orders or order

w;thout jU!’lSdlCthh regardmg C:vr! Servan't can. oniv

be chaiienged in the proper forum established unoer

the law.. = - | .‘ i
4 lAdmitteo{y terfnioation orders of the
. petitioners refated to termsg and condmon of their
" services, . therefare, Constitutlona{ pem;on underh
Artict e 199 is not mamtamable by v:rtue of arhcfe 214
of the Constitution and Sec’aon 4 of Serv;ce Tr:bunai_— _
Act 1973 |
In view of what has _been - ooserved
N | above, ths petmoner is dtsmrssed bemg not .-" .
Lﬁ\'f‘ . ente"tamable however peimoners are at hberiy to| . .
‘ {“ ‘ seek ‘their remedies - before Proper jorum ¥ g0
: — : advfséd. | | N
/’/ Annoonced. f , ‘\J - f-’ /,, ) L
R 26.02.2014 - Rl -J-' D"é'g :
%ﬁ\//@ﬁ /(/2// d
JU . G E
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I THE SUPREME COURT OF PAKISTAN P
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CAZMAT SAZE

CIVIL

. Petitioners
VERSUS SUS ’
Gmuum‘.“- ol WPK through Chicl Secreis

, Peshasvar and uu.
i '”'ponc"‘nbs

Forihe Pelitionars: Mir Aurangzel, ASC
Por thie Respondentis: iv.R.
Daie of Hearing . 28.04.2014

QEDER

TASS ADUQIIU'\SAU‘« JILLANY, - €J.- Peltioners are eivil

- oservasits and-they challenged the order ierminaling their services in a

Coenatituiiszn petition which stands dissussed vide e pmpupgaed order

1:::;‘.:;3;.' on the rrowutd (hat the snid pciitfon wWils ndt :'nain,minablc itt view

of Article 212 of the Constiution rcac‘. with Section 4 ol the Seivice

Caricunal .\r:. L1873, The oniy pround nc.n.‘ tad ca by the learned ‘-!1«11.

Cou rt o, .u\'leC “Articie 169 of the Consltution is that t';ic compctcnt
ak.gno:‘xty in - dc,m.,‘....cm nad pésscd the crc‘:cr o( términation of
metitioners’ servicgs pursuani o a jucl,g%‘;icnt of this . Court md the =
lcz';r:‘.cd cBervice Tribunal may  be difﬁdcnt to deocide (lhe case
mdependently and in acrordance wit 11.1w. - -

200 T We are afrald, ihe npprchcqsxon of th’c~ "t\ti:mc"" is

L of filing the appeal, the Scrvice 'i"x'ibu_ziu.l shall /G‘-’
‘ated in ) -t

Disposcd of in terms noted above.
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- \1 Sr. No. f Date of order/ | Orde'r or .other p‘roceledings with signature of Jy F«éﬁ‘?ﬂ’;‘f’}'ﬁ'.;,;\'
A ______J_procecchngs .| Magistrate ' ~ A A
A N R R T
A P PR |
R . . | KHYBER PAKHTUNKHWA SERVICE TR,
: | : | | PESHAWAR.

665/2014, Farhanullah  “(Khalid Rahman, Adv)

N 1.
. I 2. 723/2014,8. M. Ahsan Shah (Rustam Khan Kund) i
f 3. 724/2014, Saleem Nawaz, ~do- P
l j 4. 72512014, Mohsin Ai, - -do- - ;
P | 5. 726/2014, Kashif Raza, -do- N
; ; 6. 727/2014, Syed Muhammad Alj Sajjad, -do- |
i 7. 728/2014, Muhammad Ali Noor, -do- !
] 8. 729/2014, Irshad Elahi, -do- |
| 19, 750/2014, Murtaza Qureshi, (Isaac Alj Qazi, Adv:) lf
[0. 783/2014, Sy;:d Ishfaq Ahmad, (M. Asif Yousafzai) !
11. 784/2014, Ishfag Ahmad, -do- f
12, 785/2014, Murtaza Al ~do- ;
[ 13.786/2014, Amir Mugtada Qureshi, ~-do-
| 14. 787/2014, Abdus Samad, -do- j
| 15. 788/2014, Iussain Zaman, -do- ;
! 16. 789/2014, Abdul Shahid, -do- _!
17.790/2014, Waqas Ali, . ~do-
[8. 79172014, Muhammad [ftikhar, (Isaac Ali Qazi,Adv.) |
19.792/2014, Ishtiaq Ahmad, . -do-
20.- 793/2014, Shaukat All, -do- ,
21, 794/2014. Muhammad Sajjad, -do- j
22.795/2014, Tariq Nawaz, -do- o
23. 796/2014, Ishfaq Ahmad, -do<
24. 797/2014, Noman Ullah, . ~do- |
25. 803/2014, Aziz Ullah, (Aslam Khan Adv.) |
26. 810/2014, Muslim Shah, (M.ASIf Yousfzai. Adv) |
27. 811/2014, Syed Hassan Al ~do- "'
28. 812/2014. Zohaib Khan., . -do- . '
29. 829/2014, Qaiser Khan, -do- !
o . |30 867/2014, Farman Ali, -do- |
: i 31. 868/2014.-Shah Khalid. (Isaac Ali Qazi. Adv) '
o Versus ' ‘ ' '
’ T - 1 Govt. of KPK Province through Secretary, Public Health |
! Lngineering Department, Peshawar & Others. }
30.12.2015" ( JUDGMENT

PR BAKIISH SHAH. MEMBER:- Counsels for |

the appellanis and Sr. Government Pleader (Mr. U‘\snmn
Ghani) with Muhammad Siddique Admn. Officer for the |

i
.

|
|

respondents present, -

Yy
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. ‘follow:-

2. The above _appellants) employees of the PHE

Deparl’mcnt ' werc,terminated from service by way of

impugned order dated 14. 02 2014 and their. depar“rmemal '

appeal was not dcmded hence this appeal under Section 4
of the KPK Scnvncc I“nbunal /\cl 1974 In view of the

common question of facts and law, we proposc to disposc

of all the above appeals by this single judgment,

3. Relevant facts, in brief, as revealed from record

are that the H.on’blg Peshawar I—FIjgh Court Peshawar vide

|its judgment dated 02.10.2013 dismissed Writ Petiion
| No. 271-P and 363-P both of 2013 of some of the

‘ '1ppcll'mte Wthh Judgmcnl canie up bcf’onc the august

Supreme Court of Paklstan in C1v11 Petitions No. 2026/13
and 2029/13. The august Supreme Court of Pakistan vide

i‘LS' order dated 15.01.2014 was pleased to direct as

\~

“2. So far as some othel lllcoahtlcs in the
appomtments blOUC’hf 10 our notlce is concer ned, in
| response to our earlier order d_ated 09.01.2014, Mr.
Sikandar Khan, Chicf Engineer, Ple]lC Health
Engmeermg Depanment KPK is present in Court, he
states that although many other 1llegal appomtces in
his department have been removed from serv1ce but
against many. olhcrs such actlon is in proccss of

various stages and.thcy are still in service.

3. Inview of the above statement, he is dirccted
to finalize the action against such illegal éppointees

within one month from to-day and submit his report
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reproduced as follow from th

Ihcm:-

2

- contravention” of. 'Govt,

. The content of your appointment orders reve

that  yoy have  been

- Commission of Khyber Pakhtun

- obtained from the Public Service Commission for

through Registrar of this Court. In cage,

he faces any -
-~ diffi

culty in this regard, those difficulties may al
brought to our notice so that appro
“be passed.”

So be

priate orders may

In the wake of the said order of the august Supreme Court
of Pakistan,Aa Joint show cauge notice was prepared and

Issued to the appellants followed by the
lermination order.

impugned :

The charges against these  appéliants are -

e show cause notice issued 1o

I. In Iight'of S&GAD letter NO.SOR-I(S&GAD)1~

117/91© dated 12.10.1993 the appointment of |

Sub Engineer, Steno Typist/Stenographer and

DATA E/Operator continued to be made through

recommendation of Public Service Commission.

Whereas you have been ‘appointed without the

\
\
\
|
\
|
\
)
N .
Tecommendation of Publjc Service Commission
‘which - is contrary to the prevailing  rujes.
Therefore, - You are. directed to provide ‘
fecommendation of Public Service Commission, ‘

Aany.

Your appointmeny orders have been made in
N -:’nh'u" e N .

laid down policy’ vide 6

circulated hotiificéﬂ'bn No.SOR-V_O/EX/iD/I-} ' .'
10/2005/Vol-V1 dateq 15.11.2007. S {

al | '!
appointed  withoyt /

Tecommendation  of  the Public  Service |
khwa, NQ NOC 'f

]
——

e
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recruitment, no requisition submitted to Secret
Works & Services
s'anction/approval was

Administrative Secretary, no Departmental

Piomotion Selection Committee constituted by

the QCCICI ary Works & Scrvices Department, not

advertised and nor the appointment are modjified
in terms of pm'a-l3 aild 14 of NNW.F.P Civil
.Servants (Appomtment Promotion and Transfer)
Rules 1989. Codal formalities h

fulfilled in your appointment.

ave not been

4. Necessary sanction (o condonation of the

violation of codal formaliti tics havc not bccn

accorded by the compcetent authority.”

their termination, filed their departmental appeals, copics

of which are available on file,

5. Arguments heard ad record perused.

\1

6. ‘The record ‘revealed that on recmpi of a lISl.r

|

comprising of the appellants from the office of the the

Chief Minister,

n

to appoint appellants in the department of |

PHE, fhey were accordingly appointed, ./
‘ 7 In suppart of 1he appellants it-was aubmillcd

S

that the appellants weic teimmatcd from sczvrcc without

obscrvmg codal fonmalitics of the chmgc sheet, cnquny

)

that no opportunity of defence and personal hcarmo w.

as

provided to them. It was further submitted  (hat the

ary
Department, po

obtained from

The appellants replied to the show cause notice and after




4

a peHants were du]y quahf‘cd and Ihcy were dulﬂ@

recommended for appomtment by DSC where after they,

were appomted by the competent authorlty It was further |

subxmttcd that being the district cadre posts, its recruitment

did not fall in the purview of Pubhc Service Commission.

It was aIso submmed that the appcllants had rendered

: L sufficient service and with the passage of time, their rights

were protected under the principle of locus poenitentiae. [t

was also argued that the respondent-department have mis-

conceived and misapplied order of the august Supreme

Court of Pakistan dated 15.01.2014. That this Tribunal is

competent and has jurisdiction to decide these appeals.

Finally it was submitted that the appeals may be allowed

and appellants may be reinstated in service with all back

|
5 benefits.
)\N) |8, These appeals were resisted by the learned Sr.
EX AN - - { Govt. Plcadcr on the grounds that the Public Scrvice
'_ Khyber § :
: SC’“‘I';‘thq_W" ‘ Commission was the competent forum for the process of ,

- recruitment ol the posts ol (he appellants, That nol

formalities of advcrtisement, constitution of DSC, conduct

of test/interview, preparation of merit list-etc. had been

———
— )

obscrved in " those appointments,  therefore,  1he { :
appointments were illegal. That the appointments were the ,l[

result of politica] pressure and interference, hence thc!

appellants were rightly terminated. That the respondent

department .in '.COInbliance with the order of the august |




Supreme Court of Pakistan dated 15.01.2014 terminated
the appellants therefore, this Tribunal has no jurisdiction to
reinstate the appellants. Finally it was submitted that these

appeals may be dismissed.

9. Order dated 15.1.2014 of the au&xsl Supreme |
Courl of Paklstan is explmt accordmo to which the

1cspondent department was dnected to take action against

the illegal appointees. Contention advanced by the learned

counsel for the appellants during the course of arguments

was that appointments of the appellants were in accordance

with the prescribed procedure as the posts did not fal] in

-| the purview of the Public Service Commission. F urther that

the appellants weré not given opportunity of defence as
evident from the facts that even prior to the lapse of the

terminal date for reply to the show causc nollcc thc

appellants were tcrmmatcd It was also contended {01

- appel]ant F arhanuIIah (Data Entry Operaior BPS- 12) that

prior to this post he was a valve-man in the depart'ment,

|
.’
thercfore, instead of termination, he should have been /

reverted to his previous position,

9. - On the point as to whether the Tribunal would be
competent to adjudicate on these appeals, the lcamcd[

counsel for the appellants submitted copy of a subsequent

| order dated 28.04.2014 in CP NO. 55] of 2014 according

to which the Service Tribunal shall decide the appeals as ’

|
i
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Ponole o

mandated in law. Evidently no charge sheet has been

| issued to the appellants nor opportunity of personal hearing

has been provided to them and instead show cause notice
was. serve_d o;n them. It is apparent from reco-rd that the
impugned order has been passed quite in has'te. After the
impugned order, the respondcpt de_pa:’tmenf vide letter No.
03/G-4-A/HC/PHE dated | 7.2.2014 intimated to the
R‘e'gi:strar Supreme 'Court Qf Pakistan that in pursuance of
order dated 15.1-.201'4, a total of 24 Sub Engineers, 6 steno
typist/Stenogl'apllel's and 2 Data Entry Operators had been
terminated. This being. 'So, we are afraid that due care and |-
caution had not been exerciscd by sorting out individual
case of each of the appellants. In the above scenério, while
impugnedd
not interfering with theJorder dated 14.2.20]4 at this stage,
the Tribunal in the interest of justice would remit cases of

the appéllants to the appellate authority of the department

with dircction to decide the departmental appeals ol the

appellants “strictly in accordance with law/rules |
considering each of the appeal on its merits and fulfilling

the requirements of opportunity of personal hearing. This

i process of disposal of departmental appeals of the

appellants be comple’t_éﬂ within a period of 2 months after

-receipt of this judgment. ‘In case the appellate authority |

finds that any of the. appellant had been unlawfully

lerminated or terminated by mis-conceiving order of the

august Supre‘me Court of Pakistan dated 15.1:2014 and
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the xecord room.

ANNOUNCED

8 *
facts of a particular case and it leads the authorlty to accept : |
such an appeal the said decision would requlre to be taken g
‘with full Justlﬁcatlon and shall have to be mnmated to the :

Reglstrar of the august Supreme Court of Paklstan in
commuatlon of respondent deparlment !ctter dated
7 2.2014. All the appeals are disposed off accordmgly

Pames are left to beax their own costs. File be con51gned to

-
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. Subject DEPAR"’MENTALAPF:AL DEPARTMENTAL APPEAL AGAINST CH CHIEF ENGINEER (SOUTH) PHE

GOVERNMENT OF KHYBER PAKHTUNKHWA
‘PUBLIC HEALTH ENGG: DEPARTMENT

> No.SQ(Estt)/PHED/1-90/2013-14.VOI-II
o Dated Peshawar the March 03, 2016

Mr. Ishtiag Ahmad ’ ‘ A nn. 7/

S/o Tehmeedullah :
R/o Mohallah Piran, Utman Zai,
Tehsil & District Charsadda -

'ORDER No. 21[E-4[PHE DATED 14-0 -2014.

WHEREAS, you managed to get yourself appointed as Sub Engineer
(BPS-11) in PHED vide Chlef Englneer PHE Office Order No.10/E-4/PHE dated
15-01-2010.

2. AND WHEREAS, you were served with a Show Cause Notice by the Chief
Engineer (South) PHE vide No.32/E-4/PHE dated- 02-01-2014, and subsequently your
services were dispensed with by the said authority vide his Office Order” No.21/E-4/PHE
dated 14-02-2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P N0.2026

and 2029/2013 and the same was also mtlmated/conf rmed to the said august Court vide

letter dated 17 02- 2014

3. AND WHEREAS, you filed a Writ Petition bearing No.615-P/2014 before the

Peshawar High Court Peshawar against your termiriation order which was dismissed by

the Hon’ble Court vide its Judgment dated 26-02-2014, being not entertainable.
Subsequently, you chailenged the said judgment before the Supreme Court of Pakistan
vide C.P No.551 of 2014 and the apex court vide Crder dated 28-04-2014 disposed off
the said Civil Petition in terms that in the event of f iling the appeal the Service Tribunal
shall decnde the appeal as mandated in Iaw

4, © AND WHEREAS you also fi !ed Sc:wce Appeal No0.792/2014 before the
- Khyber- akhtunkhy va Sewnce Tribunat. peshawar which was .also disposed off vide its

judgment dated 30-12-2015, with the d'l’(‘Cthﬂ to decide the departmental appeals of the
appellants stnct!y in accordance with law/ rules considering each of the appeal on its
merits and fulfi llng the reqmrements of Opportumty of personal hearing. '

5. AND WHEREAS you were given the opportunity of being heard on
08-02-2016 and material on record -perused. It revealed that your appomtment as Sub
Engineer was effected as a consequence of prodﬁction of a politically motivated list by
the then Political Secretary to Chief Minister znd that too, in sheer violation of the

provisions t:ontained in the K.P Civil Sz rvantb Act 1973 and the rules made there-under.

W%




The then Chief Engineer (South) PHE abused his powers while grabbing the authority |
vested in the K.P Public Service Commission. Even C.E (South) PHE was not competent . <\

-to make your appomtment on adhoc basis- for want of NOC from the K.P Public Service
Cqmmlsswn,‘ advertising the post as per prescribed procedure, observing merit, zonal
allocation and mandatory recommendations of the Departmental Selection Committee. As
such, your appointment as Sub Engineer PHE stands void-ab-initio and ultra-vires of the
provisions contained in the law/rules/policy ibid. Hence, your termination order dated 14-
02-2014 by the competent aui;hority is quite legal, lawful, valid and does not require any

review, modification or setting-asida whatsoever by the appellate authority.

6. NOW THE‘REFOP\E; after having considered the material on record & your
explanation during persdnal hearing held on 08'—02-2016 your facts appealed against the
CE (South) PHE Office Order dated 14-02-2014 have not been established and in
exercise of the powers as Appellate Author:ty, conferred under the K.P Civil Servants
(Appeal) Rules, 1986 and all other such powers in ‘this behalf your departmental appeal
is hereby dismissed for the reasons mentioned in Pa:ra-S. supra.

(NIZAM-UD-DIN) o
SECRETARY TO 03/03
GOVERNMENT OF KHYBER
~ PAKHTUNKHWA PHED
. | (APPELLATE AUTHORITY)
ENDST: NO & DATE AS ABOVE: '

Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Servnce Tribunal Peshawar w/r to his No. 29/ST
dated 05.01.2016 for information.
2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his
. No.(SR.GP)E&AD/1-5/Lit/Appeal/2013/492-95, dated 06.01.2016.
3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.

wwd»w

* SECRETARY TO Py -

GOVERNMENT OF KHYBER
PAKHTUNKHWA PHED

(APPELLATE AUTHORITY)
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GOVRRWMENT OF NWPP
)‘ WORRS & SERVICRS DEPARTMENT
Nated Pesvhawar, thaNovembar-05 . 2001,
O.R.DER
H0.80 (E)W&S(C&W)iz-uzf’gooo“’Fon%qmmmwgm of daﬂmm
Public Yealth "nginsering, Physical Planni ing ang Houqmg and
Communication .&.Works»--’eanartmsm*'w into-Works, & Sarvices Dapartmant .
- vids Notification Wo.SO{0a i) E&AD/B -16/2000, szm? the:
c-@vernorr NWFP o nl@ased o -PPTO‘J‘Q._..th{-}mf-O‘I’mathﬁ'—'O}" its i'wa;
catablisnments—of Fros S T Wighways Authority and Chiaf Rnginaer:
_”____:wo'r;w & Services, and acoordingly t e—offivesof™ (‘hﬂmg}neﬁ*ﬁ,;
- RErih and Jnuth (G8W Deps “Ttmant} and - Chief- “ﬁtn i ~~PHRD stand
~--a&bolished..wiih iumsdiute effact .. . .
@f:ﬂ//
R ,BF’TW“(‘RRTT})
SAFDAR BUSSAIN.AWAN
7 S?C*‘?Y"I’KRY 4
A ‘*?fm‘STWw{)-. .\,u\.‘,.,m“_;:‘?:f.’.lj_s 21 zomha‘t@@eshauar—ﬁ-hﬁ* Nov' 08, 2001, .
5 . Copy. ferwards® to the:-
- ' L
el 7Y All Zdminisvy 1"1w€~‘n96”ﬂtaﬁﬁ“”"‘rn—m’r’13 ashawar, -
- T LB Ay, ‘m—" Frelic Sarwice Co .‘on:, Peshawar.,
33 s.ucm* avy o Govm nor, WWrP, ?&Ehakar
4} AQ PMo f‘/“. HOrs E.ngnnnorq 1‘1 Corps Peshawar Carrit
— 5} ;‘scc"““ \,:rm \,,-M*m-,. KWFP, Peqhawar. o
_ -8 ALY Additionsi e crataries fDepurrqacwtmm@ 0Os r'n,
Works & Servives N»»aart*nam o
7Y ORXLL TCOs in RuTE,
8) All nraads of Attscted Departments in NWFP.
9} ALl heads of Autonamous /Semi AU-tommous—‘BOd'Nr@Jn "W"F”D
10%—The. kegis £Lrsr, Pustawar Wigh Court, Peshaway.’
14} Divector Tnforms .~t0"r""\HW’>- “thaw;rr -
12)  HMamager, Govermment . Printing Press, Peshawar.
13} ALl P.8s 1o Provincial Ministers, Wwy [P, Pashauar.
Zes FLUS. Lo Sm,r'waw W&Snl}ena,maant ' :

N ﬂke’ PQ M%WW\J /Y

T { SYED HTDﬁ A¢ AN ) :
“EECTTOW-OFFICHT ,mwrmmm,
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Mo, MO MES A

_GOVERNMENT OF mWrp
WORKE & SERVICES DEPARTMENT

Na ted Peshawar, the March 22,

R
Nt

i et

-3
g

It

“governmants

elanse 6(B) of District Gnvernment Rules. of’ BHQ1unh§. Thay {the

1n1c1rncf Govt.

1.3~1/77: The compe

th@ denlaration of provingizl cgd o ;'.F of BPS-1 %o RAPS-1E of the

-~ Wmﬁhs,& aanvices u#pi]iﬂﬂ}t as

effect on the

?)

dlufrch

G).

adiate
ﬁsllnwlng terms and conditions:—.

Permanant transfer to,ths districts will_:e'ﬁadg‘on
domicile and senio (" . BRI '
In‘case the wp*sonnc1 cf that particular district
being .more Lthan the sancticned’ styength, ~the
deplayiwant will be on the basis of sentnwlrv and

ihe  Junlor  most over—-flow  will be stad
CLewpbrarily bo the otqel districts of the’ u3ov7ngm‘
Liil such time vacancles ocouz in thp Aistricts of
their domicile. . : .

ALY such pmuloyees of the above stat us uu ®ing . io

-

FaTA but bhelonging teo seitled districts .wiil ba
adiusted as pér their seniority in the ‘welevant.

"aﬁ*ﬂ apd the over-flow will continue s riing i
Ta 411} such time VaCanC‘QS cceur. -;n :
dlmurLCtE of donlrllp

P

. The € n4L1?9 of ¥ the fanale officials will Dhe

counted under: the wadlock policy.and such employees
will be given ‘one time, irreversible cho1gp to .opt
for the dlstricts of tholr spouse or their own. In
case of spouse being a government employee and his
t”PnafeL- o, ;anntﬁ“_ district, inter-district
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forwarded to the:-

Accountant General.NWFP Pebﬂawai

Secretary to Chief. Minister NWrP " for information.
Chief LEngineer, Works & Services Peshawar.

All District Coordination. Officers in NWTP
‘“Phluf Enginger (FATA), W&S Peshawar.

AAll EXecutive. Dlstrlct ‘Officers. W&S in NWPP.
. Secretary, W&
O/O Flle,-
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. No.SOR-V(E&AD)1-368/2005(SE)
Daled Pesh: the 2+ May, 2007.
' . fenexa

Jagie . . - .
IEP Public Sarvice Commission

03 MAY 2507

' " / The Secretary, . R OUARY KO, 5115'-(/
NWFP Public Service Commission, R
| Peshawar. i

SUBJECT:- REQUISITION FOR FILLING IN THE 20 VACANT POSTS OF SUB-
: ENGINEERS (B-11)IN THE WORKS & SERVICES DEPARTMENT.

Dear Sir, . - S A
Lo lam directed to refer to the letter of Works & Services Deptt: bearing .
No.SO/W&S/11-268/2005 dated 26-09-2005 (copy enclosed) on the above Gited subject
and lo'state that {he requisition made by the Works & Services Department for filling in - -
5 above captioned 20 posts of Sub-Engineers (BS-11) may kindly be considered 85~

—e— Y.
T

f- . )7/_7‘,? o
(MUSHARAF KHAN)
SECTION QFFICER (Reg-V).

Encls: (As-above): -

Endst: of even No & _Date. ,

Copy for information is _fowzarded tor

1. . Secretary to Govt. of NWEP Works & Services Department, Peshawar..
5. Addl; Secretary (Estt), Establishment Deptt: Government of NWFP.

N/

“C . SECTION OFFICER (ReghV)
N 3 é///s TR
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. BEFORE THE HON.BLE SERVICE TRIBUNAL

‘> - KHYBER PAKHTUNKHWA PESHAWAR.
o Servi‘tl::.eAppeal’No.. 332/2016
'Mr. Ishtiaqg Ahmad S/O Tehmeedullah _
Ex-Sub Engineer, PHE Divn: Mardan. ... (Appellant)
Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar.

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar. | |

...Respondents -

WRITTEN REPLY ON BEHALF OF RESPONDENTSNO 1 TO 3

Respectfully stated
Para-wise comménts of the Respondent 1 to 3 are as under:-
PRELIMINARY OBJECTIONS.
1). That the agpeilant has got no cause of action.
2). That the a;peilant is estopped by his own conduct to bring the instant appeal.
3).. Thaf the present appeal is not maintainable in its present form and shape.
4).  That the appellant has éot no locus standi.

i

6). That thelappellant has not come to the Tribunal with clean hands.

‘ N .
7). That theiappeal is bad for non-joinder and misjoinder of usnecessary parties.
8). That the appeal is barred by Law & limitation

9). That this Honourable Service Tribunal has no jurisdiction to entertain the present

appeal.
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' BRIEF HISTORY

& A writ petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc,

for extending benefits of regularization, before the Peshawar High Court order,
Peshawar and the same was declined by the Peshawar High Court, (Copy of the
judgment dated 2.10.2013 is annexed as Annexure-I). The said petitioners then
moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and
directed the department to finalize the action against the illegal appointees within
one month, vide judgment dated 15.1.2014 (Annexure-II) and subsequent
reminder dated 07.02.2014 (Annexure-III). The appellant was appointed from a list
submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa
(Annexure-IV). Upon completion of the legal formalities i.e. issuance of Show Cause
Notice etc, the action was taken against the appellant.

ON THE FACTS.

(1) Incorrect. The appellant was illegally appointed through a list received from
Political Secretary to the than Chief Minister "Khyber Pakhtunkhwa without
recommendation of Public Service Commission, test interview and
advertisement. The appointment of Sub Engineer is in purview of Public
service Commission. The Chief Engineer was not in power to appoint the
appellant.

(2) Denied as drafted as one wrong or any number of wrongs cannot be made
bases to justify an illegal action. The post of Sub Engineer BPS-11 comes in the
purview of Public Service Commission according to the Public Service
Commission Ordinance and ESTA Code, (Copy of the Public Service
Commission Ordinance and the concerned rules of the ESTA code and
recruitment policy is attached as ANNEXURE-V, VI & VII), therefore, the then
Chief Engineer was not competent to appoint the Appellant. Similar case of
Sub Engineer vide Service Appeal No.1331/2013 was dismissed by
honourable court vide judgement dated 30/05/2016 Annexure-VIIL.

Upon the direction of the August Supreme Court and on completion of legal
formalities, the appellant was removed from service. It is pertinent to mention
that the department had already initiated proceedings against the then Chief
Engineer and other DSC members (Copy of letters in this respect are attached
as ANNEXURE-IX). |




(3)

E 1

(4)

. (5).

(6)

@)

(8)

incorrect. On the direction of apex court order dated 15.1.2014 and
subsequent reminder dated 07.2.2014 proper show cause notice issued to all
illegally appointees including the appellant. As the appellant was illegally
appointed contrary to all prevailing rules/procedure i.e. recommendation of
Public Service Commission, test interview and advertisement. There was no
weight age in his reply of show cause notice hence terminated.

Incorrect. In the advice of the Establishment Department it has clearly been
mentioned that appointment is in the purview of Public Service Commission
(ANNEXURE-X). In light of advice of the Establishment Department, Public
Service Commission Ordinance, ESTA Code, recruitment policy, after giving
opportunity of show cause notice the appellant was terminated being illegal
appointed. Further to above in light of advice of Establishment Department
proceeding against the than Chief Engineer and other DPC members has been
initiated.

Denied as drafted. A show cause notice was issued to the appellant but the
same was never replied in stipulated time, hence the termination order was
validly issued, as the appellant was not come in the category of civil servant.
The appellant was illegally appointed and the department was in the
obligation to take action, on the direction of the August Supreme Court,
against such illegal appointees, in letter and spirit.

Pertain to record as no comments.

Correct to the extent that the case was remanded by the Service Tribunal to
the department for giving opportunity to the appellant for departmental
appeal and personal hearing which was accordingly given to the appellant in
the stipulated period.

Denied as drafted. The appellant including the other 31-Nos illegally
appointed from the list provided by the Political Secretary to then Chief
Minister, contrary to all prevailing rules without recommendation of Public
Service Commission, test interview and advertisement. There was no
merit/weight age in reply of the appellant, hence departmental appeal was
rejected by the appellant authority on merit and according to rules.

GROUNDS

(1)

Incorrect. The impugned order has been issued on the direction of Supreme
Court of Pakistan for finalizing action against all such illegal appointees. Fact
is that the appellant was illegally appointed without Advertisement, test,
interview and merit and without recommendation of Public Service
Commission.



(3)

(4)

(5)

(6)

(7)
(8)

(9)

Incorrect. No discriminatory treatment has been. meted out with the
appellant. Since promulgation of Public Service Commission Ordinance all the
posts of Sub Engineer have been filled through the recommendation of Public
Service Commission. One wrong if made in the past cannot be referred as
precedent for doing another wrong. According to ESTA Code Advertisement
for any vacancy is compulsory, statement of the éppellant is totally false and
may be considered as confessional statement of wrong doing in case of his
recruitment.

Incorrect. The appellant was not a regular civil servant appointed through
back door. As such the appellant service cannot be protected.

Incorrect. The appellant was illegally appointéd by unlawful authority
contrary to all prevailing rules/procedures and was not come in category of
civil servant. As such the appellant service cannot be protected.

Incorrect. There is no malafide of the respondent. The respondent take action
correctly in the light of direction of the Apex Court against the appellant who
was illegally appointed, contrary to all prevailing rules/procedures.

Incorrect. The appellant misconceived the judgment of Apex Court. The
appellant was illegally appointed without the recommendation of Public
Service Commission, test/interview and advertisement. In light of direction of
Apex Court dated 15.1.2014 and subsequent reminder dated 7.2.2014 to take
action against illegally appointees the appellant being illegally appointees was
terminated.

As above.

Incorrect. Illegally appointees has create no legal right to retain in service. As
one wrong cannot be justified for another wrong. The appellant was given
opportunity of show cause notice, but the appellant failed to produce legal
documents regarding his legality of his appointment.

Incorrect. The appellant was illegally app'ointed contrary to rules and
procedures without recommendation of Public Service Commission as the
appointment of Sub Engineer come in purview of Public Service Commission
Ordinance, ESTA code and recruitment policy. The illegal appointees has no
legal rights to retain in service.



o (10) The respondent seeks leave of this Honourable Tribunal to raise additional
grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal
right of opportunity to the citizen of the Khyber Pakhtunkhwa and FATA
having the requisite Qualification zonal allocation formula has been violated.
Appointment of the appellant is without lawful authority and of no legal effect.
It is therefore humbly prayed that in view of the above written reply, the
appeal of th ppellant may kmdly be dlsmlssed with cost.

Secretary
to Govt of Khyber Pakhtunkhwa
Public Health Engg: Department . Pubhc Health Engg: Department
(Respondent No.1). (Regpondent No.2)

e mamp R L SRR T e s e d st . ‘



‘ BEFORE THE HON.BLE SERVICE TRIBUNAL
‘ » | KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 332/2016

Mr. Ishtiéq Ahmad S/O Tehmeedullah
Ex-Sub Engineer, PHE Divn: Mardan. ... (Appellant)

Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar. —

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

..Respondents

AFFIDAVIT

I, Sanobar Khan, Chief Engineer (South) Public Health Engg:
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that |
the contents of the accompanying written statements are true and correct to {

the best of my knowledge and nothing has be oncealed from this

honourable tribunal.

DEPONENT 1



Qi"”». : BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. " '('S - InRe: Service Appeal No. 332/2016

Ishtiaq Ahmad , Vérsus Government of KPK & 2 Others
INDEX
S.NO. | DESCRIPTION OF DOCUMENTS | ANNEXURE | PAGE
Q < ‘ NUMBER
KootV f— G
1 | Establishment and Administration Department vide letter I :
l "~ | No. SOR-V(E&AD)/15-3/09 dated 30-1-2014 : [0—
| 2 | Works & Services Depar-tment'order NO. SO(E) - 11
| W&S(C&W)13-2/2000 dated 05-11-2001 "
3 | Works & Services Notification No. SO(E)YW&S/13-1/77 III
dated 22-03-2005 _ ‘
| | X
| 4 | Establishment Department Notification dated 02-11-2002 v ~ | ' 3
4 | Section 6(b) District Government Rules of Business 2001 v \ l‘l \ S—-r
| 5 ESTABLISHMENT DEPARTMENT LETTER DATED VI
| 02.05.2007 : : o
: , 1 4
| Works & Services Deptt. Notification dated 30-04-2008 vl r:’_
| 6 | REINSTATEMENT ORDER OF Mr. Muhammad Jamil, Steno VIII ‘
| .| (B-12) PHE, Tank vide his Order No. SO(Estt)PHED/1- ‘
90/2013-14/Volume-II dated 09.05.2016 ‘»I =
7 | REINSTATEMENT ORDER OF Suleman Draftsman B-11, X '
vide his Order No. SO(Estt)PHED/1-90/2013- T
14/Volume-II dated 10-08-2016 . _ \q

Appellant

Through




In Re: Service Appeal No. 332/2016

Ishtiaq Ahmad

........... Appellant
Versus

Government of Khyber Pakhtunkhwa & 2 Others
o e Respondents

REJOINDER TO PARAWISE COMMENTS FILED BY RESPONDENTS-1 TO 3
Respectfully Sheweth,

A The Appellant humbly submits as under:
Reply to the preliminary Objections:

1. Misconceived, frivolous, thus, denied. The Appellant has got very strong cause of |

action. .
2. ‘Denied. Instead it is the Respondents who have been estopped by their own
conduct as the Appellant has been appointed and kept remained in service for

more than five years.

3. Denied. Appeal is in proper form, thus, has been admitted for full hearing.
4, Denied for being misconceived. The Appellant locus standi infatal.
5. Frivolous, thus, denied. As the ailegations in the Show Cause Notice with all due

respect pointing towards the short comings of the Respondents.

6. Denied. In fact it is the respondents who are dragging the appellant in the courts
" of law. A
7. All necessary parties have been arrayed as necessary party.
8. The Appeal is in accordance with law and within time, hence, the objection is not
maintainable. -
9. Misconceived, thus, denied. Under the law and the orders of the Hon’ble High

Court and Apex Supreme Court of Pakistan per se suggest that no Court or Forum

other thanthiéHon"ble Service Tribunal is to entertain this Appeal.
¢ Brief I;Iig;og:y-

Infact some of the ad hoc employees of Public Health Engineering Department had
challenged their termination vide W.P No. 271/2013 which was dismissed. Their C.Ps

= Nos. 2026, 2029 of 2013 against the Hon’ble Peshawar High Court were also dismissed.

However, at the time of f]osing legs before the apex Court, the Petitioners Counsel tried to

persuade purportedly of discrimination by stating in general terms that ther&were certain

other illegal appointments made by the department against which no action had been

_ taken yet. On which the Supreme Court, obviously, as a matter of principle observed that,

if that be a case, then action was ought to be taken by the department againét such

appointments.

.~ ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR @
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e
®On arrival of the aforesaid Judgment of the Supreme Court, the learned Secretary PHE

Department_sought the guidance, for further course of action, from the Secretary

Establishment and Administration Department vide letter No. SO (Estt) PHED/1-
90/2012-13 dated 22-1-2014. In response, the E&A Department vide letter No. SOR-
V(E&AD)/15-3/09 dated 30.01.2014 (Annexure-I)advised that necessary action be taken
and in case the appointments proved illegal the Hon’ble Supremei Court of Pakistan may

be apprised accordingly. Moreover, the Department should also initiate disciplinary

action against the officers who were involved in the illegal appointments and brought

them to _the justice. That instead of acting upon the advice of the E&A Deptt, to take

action against the ofﬁcer_s who have allegedly made illegal appointments, if there be any,
the Respondents under fear of being proceeded for their misdeed, they out of panic have
with great haste & against the advice of E&A Department issued Show Cause Notice in
back date to the appellaqt and without any enquiry and issuance of charge sheet /

statement of allegation and mandatory opportunity of hearing the Appellant was

terminated. Here it is worth to add that the said observation of the Apex Court in case of
aforesaid “ad hoc emplovees” have been subsided by the August Supreme Court of
Pakiétan dated 28.04.2014 in C.P No. 551/2014 by the Bench headed by the then

Honourable Chief Justice Tassadug Hussian Jilani where-in it was observed that:

' “Tassaduq Hussain Jillani, CJ:-  Petitioner are civil servants and they challenged the order

terminating their service in a Constitution petition which
stands dismissed vide the impugned order mainly on the
ground that the said petition was not maintainable in view
of Article 212 of the Constitution read with Section 4 of the
Service Tribunal Act, 1973. The only ground being taken by
the learned High Court to invoke Article 199 of the
Constitution is that the competent authority in the
department had passed the order of termination of
petitioners’ service pursuant to a judgment of this Court
and the learned Service Tribunal may be diffident to decide
the case independently and in accordance with law.

2. We are afraid, the apprehension of the petitioners is
misconceived. In the event of filing the appeal, the Service
Tribunal shall decide the appeal as mandate in law.
Disposed of in terms noted above

To put the record straight, the following fatal irregularities have been commltted by the
Respondents which has made the impugned Order void ab initio, without lawful authority
and of no legal effect.
a) It was binding upon the Respondents to act upon the advice of the E&A
Department, where he did not act in accordance with the said advice and for
malaﬁdely reasons to escape or save either themselves or an officer of their

rank and file, terminated the Appellant with undue haste and no pre-requisite




- enquiry and other pre-requisites The Appellant was terminated in a very harsh, @
abrupi and unlawful manner.

'

b) . The Respondent-3 while terminating the Appellant on 14.02.2014, not even
waited for completion of the period of 15 days for reply which was to be over
by 20.02.2014. |

c) The Respondent-3 without observing legal requirements of conducting prbper
enquiry into the case and to establish the charges, if any, against the Appellant
and giving him opportunity of personal hearing etc. to the Appellant terminated -
him. | |

Ad) In spite of the fact that the Appellant was appointed by the Competent
Authority on recommendation of the Departmental Selection Committee and
he was having a continuous service of five and a half years at his credit,
terminating his Services in such a slip- shod manner is unjust.

e) As conducting of inquiry & giving fair and proper opportunity of hearing is not
only a formality but a mandatory requirement of law as laid down in 2000
SCMR 1743. |

f) In this way the terms and conditions set with the Applicant at the time of his
appointment were utterly disregarded.’ |

g)  The order of termination was illegal as it was not specified therein that under
what Law/ Rules the Authority could resort to the penalty of ‘termination’ as

there is no provision of termination in_the disciplinary Laws where the

Appellant could be made to suffer for fault / irregularity, if any, on the part of

the Respondent Department.

h) As regards the direction of the Auguét Supreme Court of Pakistan, the
Respondent-3 himself made a statement before the August Supreme Court of
Pakistan and then made direction of the August Supreme Court of Pakistan a
pedestal for the impugned action against the Appellant while incorrectly
interpreting & applying the general order of the Apex Court with regard to
illegal appointments in the Respondent Department upon the Appellant.

i) In this connection a reference is made to the order passed by the Hon’ble
Supreme Court of Pakistan dated 28.04.2014 in C.P No. 551/2014 where in the
Apex Court itself has clarified / interpreted its direction in the following words

“apprehension of the Petitioners is misconceived. In the event of filing the

Appeal, the Service Tribunal shall 'decfde the appeal as mandated in law”.

;) No action has been taken against the purported, alleged and illegal
appointments if any, as advised by the Establishment and Administration

Department. N e .
On The Facts: | o
Para-1. Not Correct while para 1 of the appeal is correct. The Appellant was highly

skilled and qualified appointed against the rjegulaf vacant post of Sub

¥




Para-2-3.

Engineer by the competent authority after fulfillment of all the requisite

formalities of test / Interview etc. The Appellant had no access either to any
politician or to the Chief Minister Secretariat to involve them for his
recruitment. Therefore, the Appellant denies his relevancy to the list and
believes that the list is not genuine and has been fabricated by the
department to prove the .appointments as politically motivated. The list
therefore, needs to be verified from the concerned authority / office as it is
an unattested Photostat copy, hence, cannot be accepted in its present
shape. Moreover, after abolition of C&W & PHE Departments and their
merger into a single organization of W&S Department vide W&S
Department order NO. SO(E) W&S(C&W)13-2/2000 dated 05-1~1-
2001(Annexure-II) and Notification No. SOEW&S/13-1/77 dated 22-03-
2005(Annexure-III) and Establishmeﬁt Department Notification dated 02- |
11-2002(Annexure-IV) as well as under section 6(b) District Government
Rules of Business 2001 (Annexure-V), the posts in the department from
BPS-1 to BPS 15 were declared as District Cadre Posts. Hence it remained
no longer in the preview of Public Service Commission to fill in such post
through them. _

Not correct. In fact, the Appellant in his appeal has not pinpointed any
wrongs on the part of officers rather he has simply stated that way and
procedure adopted by the Deptt in the appointment of the others, was
incidentally adopted in appointment of the appellant. Moreover, after
devolution it remained no more the responsibility of the PSC to make
appoinfment for District Govts. In this connection reference is made to the
W&S Notification Dated 22.03.2005 attached as (Annexure-1II above)
whereby the competent authority has declared the provincial cadre post
from BPS-1 to BPS-15 of the Department as district cadre posts. Therefore,
the E&A Deptt, vide letter No. SOR- V (E&AD) 1-368/2005 (SE) Dated
02.05.2007 (Annexure-VI) with drawn the requisition made by the Deptt
for filling in the 20 vacant post of Sub Engineers.

From the aforementioned notification Dated 22.03.2005 it is clear that the

- post of Sub Engineers stenos, DEOs etc of District Government Rules of

Business 2001 were declared as district cadre post and under section 6(b) of
the District Government Rules of Business 2001, DCOs were competent to
appoint and regulate their post, appointment, management and other affairs.
However, by the time when these instructions become operative, the district
/ local Governments have consumed their tenure and fresh elections wére
not held. Since, the pfo'\fincial Goiléfnmenf has already devolved the posts
to the District Governments which were not in existence and also the

provincial Govt. has not revoked the above notification dated 22.03.2005.
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Para-4.

Moreover, being newly born, the District Governments having no cabacity/
strength could not be able to handle the establishment matters entrusted to
them. In the circumstances and being a parent organization, the officers of
respective Chief Engineers have made the subject appoihtments, after
authorization by the competent authority vide Notification dated 30.04.2008
(Annexure-VII) so as to avoid breakage in their functions as they were
responsible to perform these functions. Moreover, the Secretary PHE
(Respondent No.2), while reinstating two of the terminated employees i.e.
Mr. Muhammad Jamil, Steno (B-12) PHE, Tank and Suleman Draftsman
B-11, vide his Order No. SO(Estt)PHED/1-90/2013-14/Volume-II dated
09.05.2016 and even "No. dated 10-08-2016 (Annexure-VIII & IX)
respectively .has' mentioned that they were appointed by the then DCO,
Tank by virtue that he had the powers of appointing authority in respect of
officials in BPS-1 to BPS-15 u/s 6(b) of the District Government Rules of
Business, 2001 "from which it appears that the worthy Secretary is
convinced that these posts belong to District cadre. However, it is strange
that the Secretary PHE is considering the post of the Appellant i.e. Sub
Engineer as provincial cadre Post. Moreover, the case of the Sub-engineers
Service Appeal No. 1331/2013 dismissed by this Hon’ble Tribunal vide its

Judgment dated 30.05.2016, being a case of promotion has no relevancy to

" the case of the Appellant as the case of the Appellant pertains to

appointment.

As stated in the brief history, the Supreme Court has never directed to-

terminate the Appellant. It is also wrong that legal formalities have been
completed in the case of termination of the Appellant. As the termination

affected without fulfillment of the legal formalities of inquiry, issuance of

" charge sheet and providing the opportunity of personal hearing etc. Instead

of completion of legal formalities only a Show Cause Notice was issued
and that too in a back date and the Appellant was terminated unlawfully

and unfairly in utter disregard to the instructions of E & A Department to

 the PHE Department vide their advice letter dated 30-01-2014 (Annexure-I

above). As regards, the initiation of departmental proceedings against the
officers, it is not correct. As without a simple letter by the Chief Engineer
Respondent No.3 to the Secretary PHE no further efforts on the part of
Respondents towards the logical end of the case exist/ available on record.
In fact it was binding upon the department to conduct detail inquiry, to
establish the charges & to take disciplinary action against the culprits, if
any, but all in vain. ‘

Not correct. Advice of E&A Department sought for earlier in the matter

was conveyed to respondents vide J?e:tte.r'-' dated 30-01-2014 (Annexure-I

©



Para-5.

Para-6.
Para-7.

above) which was not acted upon in its letter and spirit. The second advice @

of the E&A Department bearing No. SOR-V(E&AD)15-3/2009 dated
17.03.2014 (Annexure-X) pertains to the case of Sub-Engineers and not to
the post of Sub Engineer possesséd by the Appellant. Also in the second
adviqe the E&A Department has not given any direction with regard to the
termination of the Appellant. Rather, in the advice, the department has been
directed to initiate disciplinary action against the responsible officers.
Moreover, the second advice is contradictory to the earlier advice issued by
the E&A Department on 30.01.2014(Annexure-I above) to the
Notifications dated 22-03-2005 (Annexure-III above). Besides the second
advice of E&A department, also over rules the section 6(b) of the District
Govt. Rules of Business 2001 which provides that DCOs were the
appointing authorities for the district cadre posts which fact has also been
admitted by the Secretary PHE Respondent No. 2 in his reinstatement
orders mentioned above. Also no disciplinary proceedings can be initiated
against the responsible officers if any; The Respondent No.3 wrote only a
letter to the secretary of the department to take disciplinary actions against
the officers. The Secretary Office moved a summary to the Minister PHE
proposing therein action against officers through NAB who made
preliminary investigation into the matter with no further action by the NAB
or by the department against the officers which shows that there was no
illegality whatsoever in the process of appointment of the appellant. In the
enquiries conducted by the Anti-Corruption establishment are also silent in
this regard no irregularity/ illegality in the process of the appointment could
be proved, hence filed. )

Not correct, hence, denied. The Show Cause Notice was issued in a back
date as on receipt of the notice, the 'given time for reply was 'expired even
then the Appellant ’submitted his Reply to the Show Cause Notice but his
services were terminated on 14.02.2014 in a hurry, harsh and illegal
manner. If the Appellant was not a regular employee then the Act of 2009
was applicable to him. Also no inquiry, whatsoever, could be held by the
department to prove the appointment of the Appellant as illegal, therefore,

it is not justified to say that his appointment was illegal. The épex Court has

‘not given any direction for termination of the Appellant.

The Respondents have offered no comments.

The Hon’ble Tribunal had remanded the case to the Appellate Authority of

the department (Respondent-2) vide its direction on 30.12.2015 with
direction to decide the departmental appeal of the Appellanté strictly in
accordance with law / rules within two months. In case the Appellate

authority found that any of the Appellants had been unlawfully terminated




\ or terminated by mis-conceiving order of the August Supreme Court of @
b o Pakistan dated 15.01.2014 and facts of particular case and leads the

authority.to accept such an appeal, the said decision is required to be taken
with full justification and shall have to be intimated to the Registrar of
August Supreme Court of Pakistan. The Respondent No.2, therefore, called
for all the 32 terminated employees on 08-02-2016 for personal hearing
just to complete the formality as it is not possible to hear the stance of all
the Appellants at a time by the authorify.‘ The Respondent No. 2 thus, just
to fulfill the formality, rejected the Appeals through a non-speaking order.
| 'Para.-08. » Misconceivgd, thus, denied, as stated in the earlier paras, the Appellant has
| not approached to ahy political figure for his appointﬁlent. The list shown
to have been provided by the then Political Secretary is fake and has been
fabricated by the department to prove the appointment . as politically
motivated whereas after devolution, Public Service Commission has to play
no rule in the appointments against the posts borne on District Cadre. The
Appellant was duly qualiﬁed and appointed on merit against the regular
. vacant post of Sub Engineer after completing all the requisite procedure of
test, interview etc. as and when asked by the department. It is not correct
that there was no weightage in reply of the Appellant. Infact no time for
reply was given, therefore, not only the prevailing rules but the natural
Jjustice and fundamental rights protected under the Article 25' of the

Constitution were violated.

Grounds£

(A) Not correct. The Supreme Court of Pakistan has never given thé direction to
terminate the Appellant as the Appellant duly qualified and aftér necessary test
/ interview etc. he was appomted as Sub Engineer by the competent authorlty
There has been conducted no inquiry to prove the appointment as illegal. After

. devolution it remained no more purview of the Public Service Commission to
make recommendations to the District Governments for appointments which
fact has been admitted by the Secretary PHE (Respondent No. 2) in the
reinstatement orders of two of the terminated‘ employees.(Aﬁnexure- VIII &
IX).

(B) Not correct. As all such post were borne on the district cadre. This fact has also
been admitted by the ‘Secretary PHE (Respondent No.2) in his orders of
reinstatemenf meni:ioned above. ‘Hence, it there are clear contradictions in-
Respondents reinstatement orders and dismissal/ termination orders. Moreover,

. the Appellant has not pinpointed the wrong d_ongs in the department rather he

has mentioned that, as a matter of practice, the department for the last 15 years




©)

D)

(®

®

(i)
(ii)

are so, has been making appointments through the same procedure as
incidentally has been adopted in the appointment of the Appeliaht.
The Appellant being duly qualified was appointed against the vacant post of
Sub Engineer on merit by the competent authority. After completing the
prescribed probation period of two years he became a regular civil servant: and
his services were liable to be protected under the Civil Servant Act, 1973.
Not correct. The Appellant was legally appointed on merit by the competent
authority as he was duly qualiﬁed for the post and cleared / gone through all
the formalities of test / interview etc. As per the terms and conditions of the
appointment letter and successful completion of the probation period of two
years, the Appellant became a regular Civil Servant of the department as per
the prevailing rules, therefore, his services were protected under the Civil
Servant Act, 1973. Besides, no departmental inquiry could be conducted to
prove the appointment as illegal. Through enquiries conducted by the NAB &
Anti-Corruption establishment, appointments could not be proved as illegal.
Not correct. As the action of the Respondent No.3 is based on mala fide, as the
mandatory requirements of law, detailed in below were not completed while
terminating, the Appellant:-

No Charge Sheet / Statement of allegétions were issued.

No inquiry was conducted.

(iii) A Show Cause Notice was issued in the back date meaning thereby-that no

time for reply could be provided.

(iv)  Opportunity of personal hearing was not given.

- Termination order was issued in a hurry, harsh, abrupt and unlawful

manner/.

(vi)  The remarks of august Court were misconceived.

(vii) The Respondent No.3 made a complaint to the Supreme Court himself and

then made the general remarks of the Court as basis for termination of the
Appellant, thus, acted as a complainant, counsel and judge in the same case

which is an utter violation of the norms, law of the land and natural justice.

(viii) The Respondents have attached a fake, false and fabricated letter along with

their comments just to show that the letter was received from the then
Political Secretary to Chief Minister Khyber Pakhtunkhwa to prove the

appointments as illegal.

(ix) The Show Cause Notice and termination orders of about 50% employees

issued by the Chief Engineer (South) (Respondent-3) for which he was not
competent as these employees were not working under him but were under
the jurisdiction of Chief Engineer (North). V

Not Correct as the Judgment of the august Court has not been misconceived by

the Appellant rather it has been misconceived-by the Respondents as cleared by

P . Y AR
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qualified and after going through the requisite requirements of the department
such as test, interview, etc. was appointed on merit against the regular vacant
post of Sub Engineer . After an unblemished and continued service of 5'*
years, the Appéllant was illegally terminated on 14.04.2014.

‘No comments have been offered by the Respondents.

Needs no rejoinder as explained-above except that the Appellant has earned
annual increments, his proper service book, ACR & personal file were

maintained..

Needs no rejoinder as already explained above except that if the appointment
of the Appellant was illegal then necessary action against the responsible
officers should have been initiated / taken by the competent authority. Since,
no such action has been taken which shows that appointment was legal. The
Department, through enquiries conducted by the NAB & Anti-Corruption
establishment could not find any irregularity or illegality in the appointment of
the appellant. »

(J)  Needs no rejoinder.

No violation of the Article 25 of the Constitution is involved in the case as not
only the Appellant but he along with 32 others belonging to different Districts,
Zones and FATA were appointed on merit against the regular vacant posts by
the competent authority after conducting necessary test and interview etc. The
Respondents while terminating the Appellant unheard and without inquiry /
charge sheet etc. have violated Article 10 of the Constitution under which

fundamental rights of all citizens are protected.

Prayer: Considering the above submissions, it is, therefore, most respectfully
prayed that by way of acceptance of this Appeal, this Hon’ble
Tribunal may please set aside the impugned Order of the
termination and reinstate the Appellant with all back benefits.

Or any other relief deemed appropriate by this Hon’ble Tribunal

under the circumstances may also be granted.

Through

Yousaf Khan,

Advocates, Peshawar

~ AFFIDAVIT ‘ -
As per instructions of my client, it is declared on oath that the contents of this @-a‘gt_r%are true

and correct to the best of my knowledge and belief and nothing has been concealed from thi
Hon’ble Court. \
_ A Advo .

the August Court in the second verdict on 28.04.2016. The Appellant duly
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District's Rules of Business
~ General

.

|

A . ° .
’ . : - L.Shorttitle and commencement.
{ (1) These rules miy be called the North West Frontier Provinee Pistrict Government Rules of
| * Business. 2001, : o
' (2) It shall came into fofce at once.— + : " L

2. Definitions.,

(1) In these rules unless the context other-wise requires.
‘1. “body corporate” means a bady having perpetual succession and a common seal with |
‘powdr to sue and be sucd: ‘ _ '
" 2. “budget” means an official statement of income and expenditure for a financial year:
3. “business™ includes all work done by a local government:
4. “component™ means the officers mentioned in column 2 of schedule | to the Ordinance:
5. “convenor” means the convenor of the Council concerned.
6. “Federal Government means the Government of Islumic Republic of Pakistan.
S ] 7.“financial year” means the year beginning from the Ist day of July and ending on the 30th
B : day of June next following. '
8. “Government * means the Government of the North West Frontier Provinee:
9. “Governor™ means the North West Frontier Province:
' [0, ~Ordinance”™ means the North West Frontier Provinee Focal Goverfioenl
. Ordinance, 200 I(NWFP Ord, X[V of 2001)
: 11. “Schedule” means a Schedule to these rules:
12, “Secretariat™ means the Sceretariat of Council: and
"13. “Section” means a section of the Ordinance. . ,
(2) Words and expressions used in these rules but not defined shall have the same meanings -
assigned to ‘ ‘ . '
them in the Ordinanee the North West Fronticr Provinee Government Rules of Business, 1985 or
any : : '
other Provincial law for the time being in force.
‘3. Composition of Departments and aflocation of Business. .
I. The composition of the offices and groups of officers shall be the same as provided
in section 14 of the Ordinance read with the First Schedule thereof, and may ‘be varied in
accordance with the provisions of the aforesaid section.
' *2. The business of the offices shall be distributed amongst the Department s in accordance with
Schedule-1: .
Provided that any particular subject or matter of an office may be transferred from , or
reallocated to an office, in accordance with the section 14.
3. A Zilla Nazim shall be assisted by the District Coordination Officer.
4. Orgunization of Officers.
1. The Organization of various offices shall be the same as provided in the Ordinance
or, where the Ordinance has not so_provided as determined by Government.
2. The Executive District Officer shall by means of standing orders distribute the work
of the officers subordinate to him, '
5. Secretariat of District Government.




I There shall be a seeretariat of the District Government headed by the District
Coordination Officer and comprising of the decentralized departments or groups of
deparuments as shown in the First Schedules to the Ordinance .

2. Each decentralized proop of departments shall he headed by an Executive District
Officerappointed or nominated by Governinent for the punpozne.

3. Each Exceuntive Officer shall be responsible to Zilla Nazim through the District
Coordination olficer and shadl chammelize his‘ correspondence through hiim,
l(: Deputation of civil servants and power of District Coordination Officers.

CThe civil servants posted inthe decentralized departmuents shatl continue to be civil
scnumts for all intents and purposes of the relevant civil servants laws and the rules
[ramed there under with the maditication that.

() all civil servants in BES-10 to BIS-20 shull be appointed by Goverament or

the Federal Government as the case may be and posted decentralized

Department from tine to time.

(b) the District Coordinating Officer shall have the powers of the appointing

authority in respect of the officers/officials in BPS-1 TO BPS-15:

Provided that no vacancies-are to be [iHed in by way of dircet vecruitment or transfers and
the officers/officials of the surplus pool are 10 be absorbed /adjusted against the vacancies.
2. No civil servant shall be transterred from his post in a district except under the

orders of the Government. '

Provided that the Disirict Coordination Ofﬁcu or as llu. case may be. the Executive District
Officer. may suo moto or on the initiation of the Nazim initiate disciplinary proceedings
“against a civil servant lor his incfficiency or maipmulu,s and submit the outcome of the
 proceedings to competent suthority for o Cision,

. 3. In disciplinary matters, the Zilla Nazim, in case ol ollicers iy BPS-19 and [nstrict
‘Coordination Officer. in the case of officers in BPS-16 to BPS-18. shall refer the
canes to the conipdlent authority for decision ander the North West Frouticr Provinee .
Removal from Service (special Powdrs Ordinance 2000(N. W.1.1" Ord. Nao.V ol

2000), through the administrative Secretary concerned.

7. General procedure for disposal of business.

F e st Tor abbznisge on ansaitiing e onder ol the Zill Nacim i the Paevnive
Dislrict Ofticer or an olheer specttically suthorizes un thes behall by the Dot '
Coordination Ofticer. .

2. All orders shall be passed in writing where a verbal order is given .it should be reduced
to writing at the carlicst opponlumly by the officer receiving it

3. 1 any doubt or dispuie ariscs as to the Department to which a case properly pertains,
the matter shall be referred to the District Coordination Officer for decision.

4. Detailed instructions for the disposal of business in the District administration shall be
issued by the District Coordination Officer.

5. If any order h'lppens to contravene a law, rule or policy, it shall be the duty of the nest
below officer to point out this to the authority passing the order.

6 While submitting a case for the orders of the Zilla Nazim .it shall be the duty of the
Exceutive District Oficer/District Coordination Officer to suggest w definite line of
action.

8. Office administration and record .

The manual of instructions for Provincial Civil Sceretariat issued by the Chiel Secretary of
Government from time to time shall . mutates mutandis . be applicable to the secretariat of the
District Government and the District Coordination Olfleer shall ive the powers o issue
’instructions in addition there to and not in derogator of the instructions already issued.

9. Ofticial inguage.

Med=d
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~/*hc Secretary,

NWFP Pubiic Service Commission,
. Peshawar.

SUBJECT:- REQUISITION FOR FILLING IN THE 20 VACANT POST‘% OF SUB-
o ENGINEERS (B-11) IN THE WORKS & SER\/ECES DEPARTMENT

Dear Sir,.

B I'am direcled to refer to the lelter of Works & Services Depit: bearing
No.SO/MWE&S/11 ?Of,/?OOJ dated 26-09-2005 (copy enclosed) on lie above cited subject

-and {o state that fhe requisition made by the Workt & Services Department:for ftilmg m
¢=’-°=-—-———-————_ g

Ihe above caplioigd 20 pcs@?ﬁ Sub Lngmcors (BS -11).may kinaly be considere
ithdrawn,

s .

i
TN DR

Fw
S5

" Yours faithtylly,

Encis: (As-above). -

;/,(70;
(GUSHARAF KHAN)

SECTION OFFICER (Reg-V),

|
Endst of even No & Date. ‘ , ' - : : ‘
|

Copy for information is forwarded to:

N

Secretary to Govt. of NWFP Works & Services Deparlment, Peshawar.,

i : Addl Secretary(Esi) Estabhshmen t Deptt: Government of NWFP.
J':i';". . )_)\ ,\Qf :

~ \ %\J \’\ : / ‘.

Q \5 -~ /SECTION OFFICER (Reg- V)
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B TS . GOVERNMENT OF KHYBER PAKHTUNKHWA
R gLy ' PUBLIC HEALTH ENGG: DEPARTMENT
B T
.'f;';ﬁ-_—f;’f' Fortend Do e, August 10, 2010

—_—_— -

sl

S H&Sjé?ﬂﬂi@QﬁﬁKﬂﬂDﬁﬂiﬂ&kﬂg WHER

REAS, Mio Suleman Shah was
eppointed s Draftsmen (EPS-11) in PHE Division Tank vide District Coordination Officer
Tank letter NO.1851/DCO/Order datact 16-01-2008,

2. AMD WHEREAS, he was served with a Show Cause Notice by the theh.\
Chief Engineer (South) PHE vigde NO.OS/E-4/PHE dated 15-07-2014, and subsequently
" his services weere dispense

dwith by the said autherity vide his office etter No.0O7/E,
4/PHE dated 07-08-2014. } .

3. AND WHEREAS, he filed 2 Service Appeal No.17/2015 before the Khyber
Pakhtunkhwa Servicé Tribunal Peshawer against his lermination” order, which was
disposed off vide its judgment dated 23-06-2016, with the direction that the appellant
be also treated at par with Muhammad Jamil, Steno Typist PHE Division Tank as this
case is identical with his case,

4. CAND WHEREAS, he woe ven e oppartunity - of buing heard on
- 10-08-201¢ end material on record

perused. It reveaied that his appointment as
roftsman was neither politically motivated nor deriated from the prescribed hanner.
The then DCO Tank had apnointed the abave-namoed Craftsman by.virtue that he had
the poviers of a'apointing authority in respect of officials in BPS-1 to 3PS-15, under
Section & (b) of the District Government Rules of Business, 2001

. followed by the lajd

. doven procedure i.e. Advertisement of the Post in the newspaper, constitution of

District Seleciion CGJWI"H]‘.'J!{'C‘,.Tt’.‘f?i'/[l‘l!’(':.’"-.-’il‘.\’~.’ Gl othe condidates, nunutes of the

DEC & 2 DIment order ete,

5. | RHD WHEREAS, the Deputy Commissioner “enk verified all the documents

nvoivea in the eppointment of the eppellant vide Ais letter Ne.4736/8C dated

25-07-2016. - o '

6. NOW THEREFORE, after h

1aving considered the material on record &
Cxplanation of .the appellant  during personal hearing  held on 10-08-2016, his
-facts/grounds eppealed dgainst the Chief Enginecr (South) PHE office letter dated
07-08-2014 have been established and in HOICiSe of (h

conferred under the Khyber Pakhtunkhiva Civil Servants (Appeal) Rules, 1986, and all
other such powers in this Dehalf, the deparimentsy appeal of Mr. Suleman Shah S/0 Gul .
Bad Shah {Late) 15 hereby acceopted by reinstating him in service with all back benefits,
in the public interest. :

| SECRETARY
ENDST: NO & DATE AS ABOVE: .

Copy forvsarded for inforrnation & NeCessary action to tho:
1. Accountant General, Khyber Pakhtunkiw:, Pesh )
2. Chiel Engincer (South) PHE Peshawar, He is requested to post/adjust the official

concerned accordingly, -

Registrar, Khyber Pakhtunkhwa Se

AT

3 rvice Tribunar Poshavar,
4, Superintending Engineer PHE Circle D.I-%han,
5. Deputy Commissioner Tank, SNl

y -'6'/, Executive Engincer PHE D o Tank, \\ T o
.70 District Accounts Officer Tonk, ’

S ('»)
10 /87 Office Orcier/Pc-rsonal{i!{~ ST \i,f.‘,:\\{\\_v_.f .
| o A S . SECTICN OFFICER (ESTT)
Pemm2

R

POWers as Appollate Authority,  —. -

e

STt Rk




