12.07.2018 = - - Clerk to counsel for the appellant presént. Mr. Aslam Khan, T\“
‘SO alongwith Mr, Muhammad Jan, DDA for respondents present.
ot ‘ Arguments could not be heard due to general strike of the Bar.

Adjourned. To come up for Arguments on 05.09.2018 before D.B.

(A h’anml) ' (Muhangl—lamid Mughal)

Méember N ' : Member

05.09.‘2018 . Neither appellant nor his coﬁnsel present. Mr.__Riéz Ahmad
Paindakhel, Assistant AG afongwith Mr. Muhammad Saleem,
Superintendent for the respondents presént. Adjourned. To come
up for arguments 00,30.10‘.2018 before D.B.

o (M.Amﬁ/% Q-

han Kundi) : (M. Hamid Mughal)

Member _ _ Member
30.10.2018 ' Due to refirement_' of Hon’ble Chairman, the

Tribunal is ‘inéomplete. Therefore, the case is adjourned.

=

To come up for the same on 17.12.2018.

17.12.2018 Appé_:liant absent. Learned counsel for the appellant
o absent. Mr. Muhammad Jan learned -Deputy District Attorney for
the respondents present. Case called for several time but none

N appcar on behalf of the appellant. Consequently the present service

appeal is hereby dismissed in default. No order as to costs. File be

~ consigned to the record room

AN e

. (Hussain Shah) .  (Muhammad Amin Kundi)
" Member _ ‘ ‘ - Member
ANNOUNCED

17.12.2018




22.12.2017 _ Appellant in person and Mr. Muhammad'Riaz Painda
Khel, Asstt. AG for the ‘respondents present. Counsel for.the
appellant is not in attendance. Appellant seeks time.

Granted. To come up for arguments on 26.02.2018 before

the D.B.
1_,,_,1 - Member o .
26.02.2018 A - Counsel for the..appeilant and Addl. AG 'forl_ the

resppndents‘ present. Counsel for the appellant seeks
adjournment. To come up for arguments on 30.4.2018 before

the D.B.

R

b
Member = - ' CTM,

30.04.2018 Appellant in person and Mr. Kabir Ullah Khattak, learned
| Additional Advocate General alongwith Mr. Mumtaz Jjunior Clerk
‘f_or' the respondents present.. The Tribunal is defunct due to
retirement of Hon'ble Chairman. Therefore the case is adjourned.

To come up for the same on 12.07.2018

ADER

[N
.
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. 'SPT 12.04.2017 - Junior counsel for the appellant preseﬁt.'-_M£.-_Sﬁlt;1‘i%';‘l5‘,ha-ll,'

a | Assistant alohgwith Mr. Muhammad Jan, Government Pleader for the
respondents also prf;sent‘. Junior counsel for the appeilant-fequeste’d

for adjournment on the ground that senior counsel for the appellant

has gone abroad for performing gf Umra. Adjourned. To come up for

rejoinder and arguments on 28.07.2017 before D.B.

- : . . ( .
(Ahm%an) (Mulfammmad Amin Khah Kundi)

Member . Member

28.07.2017 Clerk to counsel for the appellant and M. Ziaullah, Depity
" District Attorney aldnéwith Mr. Khan Zad Gul, SO(Lit) for
respondents present. Clerk to coﬁnsel for the apl-)ellan‘t. ‘?ubmitted‘ :
~ rejoinder which is placed on file. T¢ '&‘);r”);\u"p‘for\_?nd argﬁm’ents on

20.09.2017 -befdrg D.B. . AN

N .
‘ \\\ R
. ) i \\\! o . \_\ .
‘ (l\/ﬁnﬁl(/h;?/l{undi) /\ .
(Ahmad Hassan) ' Member - _
Member . o

20.()9.20]7 Appellant present. Learned Assistant Advocate
General alongwith Khan Zad Gul, SO Litigation for the’

respondents  present. Appellant  seeks. adjournment.

Adjourned. To come -up for arguments on 22.12.2017

before D13,

Ment : ' Member .

_(lfixetulive) _ ' (Judicial) . -




31.05.2016. Appellant witéh counsel and Mr. Sulta Shah,
' ' Assistant alongwith Addl. AG for the respondents present.
Requested  for adjourninem. To come up for written

reply/comments on 15.0??5.2016 before S.13.

C:héﬁl‘nan

15.08.2016 ‘ Appellant in peirson and Mr. ‘Sultan” Shah, Assistant
P - -alongwith Addl. AG for_respondents present. Written “reply
ER TN submitted. The appeal is assigned to D.B for rejpinder and final

hearing on 7.12.2016.

07.12.2016 - Latif Rehman, Clerk éouﬁsel for the appellant and Assistant AG for

the respondents present. Rej;oinder not submitted. Clerk counsel for the

appellant requested for time ?to file rejoinder. Request accepted. To come
* up for rejoinder and argumen?ts on/2. 4/ 2 before D.B.

NN

(ASHFAQUE TAJ)
MEMBER




Appeliant Deposited

02.03.2016

22.03.2016

E .
cedl ks p ¥

e "f-.No'n_g ‘present f

.....

preli;ﬁivnafy':ﬁearih‘g‘ for 22.3.2016 before S.B.

Appellant in person present. Seeks adjournment as counsel for

the appellant is not in attendance. Adjourned for preliminary he'aring to’ .

30.3.2016 before S.B.

Cﬁ%ﬁ

4

.3'Q.p322016*5:“>' / Counsel for the appellant present. Learned counsel for the

appellant argued that the appellant was initially appointed as Junior
Clerk in,_the year 1979 in the Establishment Department and was
promoted as Assistant (BPS-11) in the ye-ér 1987 and while serving he
was subjected to departmental inquiry on the allegations of
involvement in criminal case and therefore, removed from service vide
order dated 17.2.1998 which was set-aside in departméntal appeal and
appellant reinstated in service with all back benefits vide order dated
1.1.2005. That the appellant was entitled to selection grade (BPS-15)
after reinstatement as similarly placed employees in‘cluding those
juniors from appellant was granted the same in the year 2001 to 2004
while appellant ignored. That departmental appeal dated 7.12.2015
was rejected vide order dated 1.1.2016 and hence the instant service
appeal on 5.1.2016.

That financial matters are involved as such time limitation
would not coming in the way of appellant. That the appellant is entitled
to ‘selection grade with retrospective date inciuding benefits of the
same till date.

Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be 'issued‘ toihe

respondents for written reply/comments for 31.5.2016 before S\.AB.

~ 7’
‘Ch' an

°f appellant. The appeal be relisted for




« Form-A .
FORM OF ORDER SHEET
Court of
Case No. ' 15/2016
S.No. | Date of order Order or other proceedings with'signature'of judge or Magistrate
Proceedings o
1 2 ' 3
05.01.2016

- The appeal of Mr. Sher H'assan' presented today by Mr.
Malik Muhammad Ajmal Khan_' Ad\)pcate may be entered in the
Institution register and put up to the Worthy Chairman for

\

proper order.

: REGISTRAR
2 ‘ ‘ : ;
o6~/ This case is entrusted to S. Bench for preliminary
_ ) ' [/

hearing to be put up thereon 28~

CHV%AN

28.01.2016 Junior to counsel ’for-the appellant present.A Senior
counsel is indisposed. Seeks adjournment. A'_djc;\prned for

preliminary hearing to 24.2.2(516 before S.B. /"’\\
L ;"‘/,

Cha%

24.02.2016 Agent of counsel for the appellant present. Segks
adjournment. Adjourned for preliminary hearing“to 2.3.2016

before S.B.

Member
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
. PESHAWAR. . ... :

Service Appeal No. {S '/.2016

-ShefHassan e Appellant
N -Versus
‘Govt. of Khyber Pakhtunkhwa through: .
Chiéf Secretary at Civil Secretariat, Peshawar and others.. ... Respondé;nts'.
| f INDEX R
AS.N:Q. ADescription of documents. Annexure Pages.g
I | Memo of appeal 15
2 -Copies of impugned orders A [ /;3 :
3 | Copy of order. _ | B /1
4 | Copy of the left over cases. C /D .//;
5 Wakalatnama. . R

Appellaht _
Through /C ‘ :

Malik Miihathmad Ajmal Khan

Advocate, Peshawar. f

. Dated: 05.01.2016

TV
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.
0‘%&2 DATED  07.072015 PASSED  BY
os (ot >0 RESPONDENT NO.2 BUT RECEIVED ON

BEFORE THE KHYBER PAKHTUNKHWA SERVICES T. RIBUNAL;

PESHAWAR.
E.W.F Provings
. ' 5 , , Ssrvice Tribﬂjzﬂ ,
Ser\_flce Appeal No. | 12016 Dlary No _[ :
easa 0370/ 216
Sher Hassan s/o Mewa Khan (late)
R/o-Village and P.O. Dag Kalay, Warsak Road,
Tehsil and District Peshawar.
- Presently serving as Superintendent P&D Départ_ment
Civil Secretariat, Peshawar. ..... TP e Appellant

‘ Versus
Gowt. of Khyber Pakhtunkhwa through:
1) . Chief Secretary at Civil Secretariat Peshawar. _
2) * Secretary Establishment Department at Civil Secretariat, Peshawar
3) . Secretary P&D Department at Civil Secretariat, Peshawar
4) Secretary Finance at Civil Secretariat, Peshawar
5) . Secretary Law, at Civil Secretariat

Peshawar..........ooooiiiiiiniiii Respondents

APPEAL U/S 4 OF THE SERVICES
TRIBUNAL ACT, 1974 ALONG WITH ALL
THOSE OTHER PROVISIONS OF LAW
GOVERNING THE SUBJECT MATTER
AGAINST THE IMPUGNED ORDER

13.07.2015 FOLLOWED BY APPEAL
WHICH TOO WAS DISMISSED BY HIM ON
02.12.2015 INSTEAD OF RESPONDENT
NO.1 AND WAS CONVEYED TO THE
APPELLANT ON 07.12.2015.




¥

Prayer-in-Appeal :

On acceptance of this appeai, the impugned
order dated 07.07.2015 and 03.12.2015 passed
by respondent No.2 may very graciously be set
aside being illegal, unlawful, without lawful
A'authority, void ab-initio and against the rules
governing the subject matter and the appellant
be allowed the selection grade BPS-15 with all
back benefits being entitled and eligible in all

respects.

Respectfully Sheweth;

Short facts giving rise to this appeal are as under:

' Clerk (BPS-5) now BPS-11 and was for the first time prornote;d to

2

3)

That the appellant was initially appointed on 20.08.1979 as a thnior

the post of Senior Clerk then BPS-7 now BPS-14 followed by his
second promotion to the post of Assistant then BPS-11 now BPS-16
and lastly to the post of Superintendent BPS-16 now BPS-17. .

That the appellant was removed from his service by respondent Ii\lo.S'
i.e Secretary P&D Department on 17.02.1998 but was reinstateéi on
01.01.2005. by him instead of respondent No.2, i.e. Se;creitary
Establishment, and this intervening pcribd was considered as léave
without pay the appellant preferred an appeal before responﬁént
No.1 which was allowed and the said period was.considered as w1th
pay followed by application for selection grade BPS-15 and his case
was processed and department of finance was approached through
request by Establishment Department for creation of a post, which

was allowed and the post was created

That the meeting of the DPC was called upon which was chaired by
Secretary Establishment Department with his two members one from |

respondent No.4 and other from respondent No.5 who objected upon




R
3

Ao

4)

5)

GROUNDS

A)

B)

on the removal of appellant and his reinstatement by respondent
No.3 being not competent authority and remitted the case back to

remove the illegalities/ irregularities.
. o

That in compliance with the case was processed again for removal of

such objections by Secretary Establishment i.e. respondent No.2§ and -

- the same was done after removing the deficiencies/ illegalities: and

the case was sent to Secretary Finance, i.e. Respondent No.4, fof the
renewal of the created post being expired, which was done anci the
meeting of the DPC was called upon again headed 'vby Spécial
Secretary Establishment along with its members and the case éwas |
put up for approval of the competent authority i.e. respondent ﬁo 2
but he regretted it on 07.07.2015 w1th the remarks “that smce the
pohcy has been discontinued from 27.10.2001 and the sald
impugned order was conveyed to the appellant on 13.07.2015.

That the appellant being aggrieved preferred an appeal béfore
respondent No.l against the impugned order dated 07.07.2b15,
which was sent to respondent No.2 for his comments under the t%ules
and report in the shape of his opinion but instead of any dpiniofn he

decided it on 03.12.2015 by himself again like his earlier brderé and

~ conveyed the said order to the present appellant on 07.12. 2612

Hence the instant appeal on the following amongst other grounds

(Copies of impugned orders are attached as Annexure “A”).

That the appellant has not been treated in accordance with law, thus
the impugned orders and conduct of the respondents andg the
subsequent arbitrary decisions are contrary to Articles 4 and 25 of

the Constitution of the Islamic Republic of Pakistan, 1973

That the impugned conduct of respondents is based on malafide in

law and in facts




C).

D) .

F).

That when the initial removal order of the appellant from serévice
dated 17.02.1998 was declared as illegal by the responcients
themselves being passed by incompetent authority followed by his
reinstatement order dated 01.01.2005 by thé“said authority then What
to say the intervening period and the grant or refusal of the select:on

grade with its all back benefits?

That although as per version of the respondents the policy ‘was
discontinued from 27.10.2001 but in the year 2003 the appelfants
seniors and juniors were allowed the selection grade from the Ej)ack

date and for the perusal of this Hon’ble forum the copy of the §ame

~ - is attached as Annexure “B”),

That like above in the year 2005 as per page 12 under the heaéling
of left 0v§r cases all those cases were processed.and approved by
respondent No.l from 01.12.2001 to 31.12.2004 then whyé the
appellant has been refused. Although he is entitled and eligible 1n all
respects and the actions and inactions on the part of respondenté are
totally illegal, unlawful, without | lawful authority, basedé on
favoritism, nepotism and the result of malafide, hence not tenab}e at
all and may be corrected by this competent forum having§ the

jurisdiction . (Copy of the left over cases are attached as Annexure
G‘C’?)

That when the appellant preferred appeal before the respondent No.l

against the impugned decision of respondent No.2 under the 1§'ules

- particularly rule No.7 then under the said rule he was bound to f:'orm

his opinion along with his comments in black and white and to éend
the same to respondent No.1 being the appellate autho;ityg for
disposal of the appellant’s appeal but astonishingly he did not form
his opinion in the light of rule-7 nor given any comments j:and
decided the appellant’s case again like his earlier order. dated
07.07.2015 vide impugned order dated 03.12.2015, Whlch was
conveyed to the appellant on 07.12.2015.




. :
. A .
‘ | | | | @
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G)  That the members of cases were prdeessed and approved~by.; the

respondents themselves like the case of staff of revenue department
who were granted selection grade on the advise of respondent 13\10.2
i.e. Secretary Establishment in the year 2008 although on this sgcore
alone they have refused the ‘appellant the selection grade that the
policy has been dlscontmued since 27.10.2001 and what to say about

their malafide, favoritism and nepotism?

H) = That any other ground which has not been specifically taken Emay
also be allowed to be argued and agitated with the kind perm1551on

of this Hon’ble Tribunal at the time of arguments.

, | It view of above facts, it is, therefore, humbly prayed thzét on
acceptance of this appeal, the impugned order dated 07.07.»2015% and
03.12.2015 both passed by respondent No.2 may very graciouslir be
set aside being_ illegal, unlawful, without lawful authority, voidz ab-
initio and against the rules governing the subject matter and the .
appellant be allowed the selectlon grade BPS-15 with its all back

benefits being eligible and entltled in all respects.
N T

Appellant
Through

G

Malik Muhahimad Ajmal Khan
Advocate, Peshawar.

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of the appeal are

true and correct to the best of my knowledge and belief and nothmg has

been concealed from this Hon’ble Court.

Deponent
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GOVERNMENT OF KHYBER PAKHTUNKHW @

- ESTABLISHMENT DEPARTMENT
-+ (Establishment ng)

No SOE.IV (E&AD) 10(207)2010
L Dated Peshawar the 07. 07 2015
TOJ . - | E o

Section Officer (Ee1t), _
-.Planning & Development Department.

.
AL

b Subject:- - NOTIFICATION.

: I-am directed to refer to your letter No SO(E)P&D/2 146/2014/Vol-1i|

uated 30 09. 2015 on the subject and to state that the case of Selectlon Grade of

Mr. Sher Hassan, Supenntendent has been processed and: regret‘ied by competent
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GOVERNMENT OF-KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT

e (Establlshment Wing)

No.SOE-IV (E&AD) 10(207)/2010.

Dated Peshawar the 03.12.2015.
L . ) P,

Eaatatth = - IO L
JRRRNENE L 7
T o -~

Mr. Sher Hassan, Superintendent (BS—17),
Planning & Development Department.

AGAINST __THE ORDER__ OF

@ |

ESTABLISHMENT

DEPARTMENT ORDER NO. SOE-V (E&AD)10(207)/2010 DATED 7™

JULY, 2015 FOR SELECTION GRADE.

stefe that your

l am directed to refer to your appeal dated 20.10.2015 on the subject

request/ appeal has been processed and regretted by the

’b\\

(WARDAH LATIF)

SECTION OFFICER (E.IV)

/ .

-



No. SO(E)P&D/2-146/2015
Dated Peshawar, July 13", 2015.

Mr. Sher Hassan
(BS-17 Superintendent)
Foreign Aid Section,
P&D Department.

Subject: NOTIFICATION

" GOVERNMENT OF KHYBER PAKHTUNKHWA
PLANNING & DEVELOPMENT DEPARTMENT @

Kindly- refer to your appeal dated 17.09.2015 on the subject noted above

and to enclose a copy of letter No. SOE-IV(E&AD)10(207)2010 dated 07.07.2015,

received frem Establishment Department, which is self explanatory, for information.

Eneds:- As above | . | | f
4

~ ( FAHID ULLAH
Section Officer

AN)
EStt:)




¢
The Chief Secretary L /\\
Government of Khyber Pakhtunkhwa

Civil Secretariat, Peshawar.

L A) 9 / | @

J

Subject: Appeal _against the Order of Establishment Department Order
No.SOE-IV {E&AD)10(207)/2010 dated 7" July, 2015 for Selection

Grade

Dear Sir

~ Respecifully stated that | have submitted an appeal on the subject order to
Honorable Chief Secretary, Khyber Pakhtunkhwa which was regretted by Establishment
Department vide letter No. SOE-IV (E&AD)10(207)/2010 dated 9" October, 2015.

It is important to mention that in 2005, | requested for awarding Selection
Grade but the case was denied afterwards in 2013. | submitted another application for
Selection Grade (BPS-15) which was examined by Establishment Department and
forwarded to Finance Department for creation of supernumerary post and after
. completions of all codal formalities the case was again processed by the
establishment Department and cleared by the Departmental Promotion
Committee (DPC) which was filed by Secretary Establishment Department on
grounds that “it is difficuit to understand a; how an official be granted Selection
Grade retrospectively in the 2015 in the absence of policy, discontinued since 27"
October, 2001”. While in the same nature cases the Establishment Department
has allowed/awarded the Selection Grade in 2003, 2005 and 2008 at F/A, F/B and
FIC, respectively. It is also to mention here that the circumstances leading to all this
was beyond the control of the undersigned.

'r":‘ In view of above, it is requested to kindly direct the Establishment
Department to put up the case for the kind consideration of the Honorable Chief
Secretary, Khyber Pakhtunkhwa, being in capacity of appellate authority in light of
the decisions taken in other cases of similar nature referred above in order to avoid

legal complication in future and obliged.

Yours faithfully,

T ; -
_,x - - f[L&gl o
T "‘-’“ \ l/"l// )
'ﬁ;\sv “ Sher Hassan
Superintendent
YA P&D Department

| Dated: 20" October, 2015




The Secreta
Planning &

The Secretary
Establishment

!

2. The expenditure

function Classification 01-Gener,
‘Services 015201- Plann
Level) and wijf be met
year 2014-15,

al
ing PR-4058 Pla
out

‘ . Basic Pay

H.R.Affowance
Compensatory Aliowance
Special Add!: Allowance

Special Reljef Allowance
Adhoc Allowance

Endst: of even Ng. & Date ..

Copy forwardeg to the:.
;/ } e Accountant General, Khyber pak
\ : BJV S to Finance g retary.

Master File.
P
)

GOVERNMENT OF

NO.BOLXJH/F
Dated Peshawar the 15-04-2015

. Establish nent & Admn, Cent,
) sta 1 ﬁi % €
ry to Govt: of khyber'Pa
Devefopment

to Govt of Kh
Department.

involved is-

Public Service- 015-Genera|

KHYBER PAKATY
‘FINANCE DEPARTMENT

D/1-12/2014-15

Addi: Secrptg FY {(Estaby

khtunkhwa. .
Oepartment

yber Pakhtunkhwa,

chargeable ynder Grant No.NC21006 (004)

Services 0152-Planning
Cepartment (Secretariat

126,920;-

54,030/~

37,480/-
- 2,510/-
6,290/-

AD AYAZ)
G TOFFICER-XHI
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GOVERNMENT OF NWFP
ESTABLISHVENT DEPARTMENT' D
' (ESTABLJSHMENI‘WI-NG);:" S

Dated Peshawar, the 1 4t Se]j.tefﬁbc_é;j‘goqs"

ORDER . | e,

No. SQE.IV (E&AD) 1-7/2003. - On® the reéommgendations}'of . the Deparlir eultal
pPromotion Committee, the following Assistants (BPS-11) of Civil .S.ecretariar, NWIEP  are
hereby allowed antedation of their Selection Grade (BPS.1 5)_With~:§ffegt‘__fr'om the dates noted

against each. - . o

| smo | Name & Department Department Selection Grade’| - Celection. i -
already grén ted grade

e e dan FRAD | 08.09.1996: T02.06.19%. -

Vi, Naeemullah .. — a5 ()| 28,0299, | 0B.0F1T |

"\ mr. Muhamimad Shoaib ... ~School &cLiteracy '.__()1:‘075-‘199254?3 127021990 -
e en Said T E8AD | 01.07:1999z. | . 28.02:1 8%
W Ror Amin oL FadD | 01091999+ 501060507 1
“|"Syed Farooq Shah - Industries | ] (201071997
‘Mr. Bostan __-__. _-Finance.___ | - 01:10.1999%"

-gi'

.
i
R

!

i 2
Lot

ibngt

H
5 -
1

1
i

T01:07.1999 1
“Mr. Noor Al Shah - " Higher Education’ 37°10:1999" 2|.101:09.1959
. _____- " Mr. Shahzad Khan ___ - law ..1.5;:;12‘:‘19‘?94,;: " 01.09.19¢9
“10. | Mr. Amir Usman L Chief Minister’s " 18:05; 0007\
[ F— | SecittNwEPT LE st
S ALY M Dilwar.Shah ... .4 — Health- " :
g\ M. Sanam Khariiol T o EGAD
Pl s M, Alamalr L | Home 8 TAS
AN RIS
15 | M Mir Bashar Khan_ 5{1.7,;,;,.5'_:;,7,,,‘&,-:”.-;‘ RT)

NS

0!

b uhammagsoesd | JAnance i 03022000 |

17, | Mr. Sheh vuhammad .\ Finance. g, 042001 = | - 25.08.2000
1B, | M. Puharmmad Saleem Shah | . Finance _ . 16 0620015 | - 29.04.2001. ;

SECRETARY.TO:GQVT-OF NWEP*
o ESTABL'.ISHM,ENI DEEARTMENT

:Endst-.No. & date even- - '

Copy forwarded fo: =

,The‘A'céountan? Géneral; NWFP, peshawar. ~ - -. ‘el . oY
The Section Ofﬁce.r'(Adrpn)‘Ad.ministra‘tion'.Depar(men_t. true ’
The Section Ofﬁcér'_.(Admn)j:ithef.,Mi'r!i.s;(eﬁs Sectt: NWFP:: - ; Ry

. The Section, Ofﬁc,e_}f;’(Admn)'fEm,an_cé 'Q;;efpag{ment,. L

" The Section Ofﬁce’r.j(:Secré’()'.~'E'sta_‘bﬁ$', mént,:Dépaitmgh_tIv:g

. The Section Ofﬁce?'{Ge{herép})-indhéc5EHybaﬁori:ipg-:gpart.m_

‘ ~ The Section Ofﬁcéri(Gené'('ai);'Séihop! &iLiteracy-Departmg
e - =The Section Officer (General) Enviro‘n’me'nt_.Dep‘ar’tment._,

caue G A LN

2
5

(L

The Section Officer (General) Health Department. MR

The Section Officer (General) Home, & T.As Department. - -~

11. The Section Officer (Admn) Industries Department.

. The Section Officer-(General)-Law Department. ",
13 The Assistant Director-(Admn) NAB:(F)-.: . LA

14 The Officials coricgraed.. = . R

-] =t =
N - O

s el
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Government of N..W.F.P.
Establishment Department )
pL,\C zd Pd/&e A/K) @ / a‘?
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SUBJECT:-

PR

_cases of Moveover/Selectlon Grade of the employee (who were due for it ‘
> on or before 1.12. 2001) upto 31.12.2004.
SEEE————

© 31.12.2004 have been received. The cut off date has been _expired on

OF

PROCESSING _ OF _ LEFT _ OVER _CASES
MOVEOVER/SELECTION GRAD ~

On recommendatlon of the Secretary EstabhshmenL
Department the Chief Secretary extended date for processing of left over

it 3 A Pl WS

Now the DCO D.I.Khan has intimated that a large number
of cases of employee which were incomplete or under. process before

31.12. 2004

ThIS department has been requested to guude him whether
these cases may be process or otherwise.

Submitted please. -
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v AGOV'ERNMENT' OF NWFP,
REVENUE & ESTATE DEPARTMENT.

- Peshawar dated the ',;7 10972008

ORDER .

No - Admneld N0S/SA/lchangir. On the recommendation
ol the Deparunent Promotion / Selection Committee, Mr. Jehangir K‘h'an, Senio
Clerk. of Ix-Sculement wing of the defunct Deputy Commissioner’s Office Kohat

is herchy granted Sclection Grade, from BPS - 7 to BPS - 9 with cffect from

-
o 73 05.1997. | - K
| sk
- R - - Secretary
‘ — ' Board of Revenue NWEP
o 225 €5 —F9ndmn:D 1105/S A/ Ichangir.
Copy forwarded Lo the:- ‘ -
|

The DlSUl(,l Coordination Officer, Kohat.
- The Accountant General, NWF P Peshawar

R —

“The District Accounts Officer, Kohat :
4. The Seetion Officer (P@B) Fstablishment Department NWl P I Lshawar
The Scetion Officer (FR) Finance Department NWEP.

6. Olficial concerned.

N

: Asmstant Secrctary (Admn)
Board of Revenue NWFP
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Government Servants Appeal Rulés

Statutory provision

Section 22 of the NWFP Civil Servants Act,1973

Right of Appeal or Representation:- =~ (1) Where a right to prefer an appeal or apply =~
for review in respect of any order relating to the terms and conditions of his service is
provided to a civil servant under any rules applicable to him, such appeal or application shall,
except as may be otherwise prescribed, be made within thirty days of the date of such order.. -

(2)  Where no provision for appeal or review exists under the rules in respect of
any order or class of orders, a civil servant aggrieved by any such order may, within thirty -
days of the communication to him of such order, make a representatlon agamst it to the
authority next above the authority which made the order:

Provided that no representation shall lie on matters relating to the determination of
fitness of a person to hold a particular post or to be promoted to a higher post or grade.

THE NORTH WEST FRONTIER
PROVINCE CIVIL SERVANTS
" (APPEAL) RULES,1986.

1. Short title, commencement and application:- (1) These Rules may be called the
North-West Frontier Province Civil Servants (Appeal) Rules,1986.

2) They shall come into force at once and shall apply to every person who is a
member of the civil service of the Province or is the holder of a civil post in connection with
the affairs of the Province and shall also apply to or in relation to a person in temporary -
employment in the civil service in connection with the affairs of the Province.

2. ‘Definitions:-In these rules, unless there is anything repugnant in the subject or
context; '
(@) "Appellate Authority" means the officer or authority next above the competent .
authority;
(b)  "Competent Authority" means the authority or authorised officer, as the case -

may be, as defined in the North-West Frontier Province Government Servants
(Efficiency and Discipline) Rules,1973, or the authority competent to appoint
a civil servant under the rules applicable to him; and

© "Penalty" means any of the penalties specified in rule 4 of the North-West
Frontier Province Government Servants (Efficiency and Discipline) Rules,
1973,

1% Published in the NWFP Government Gazette, Extraordinary, dated 2.6.1986 at Pages 1290-93
("Ctb R o
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3. Right of Appeal:-(l) A civil servant aggrieved by an order passed or penalty imposed
by the competent authority relating to the terms and conditions of service may, within thirty
days from the date of communication of the order to him, prefer an appeal to the appellate
authority:

Provided that where the order is made by the Government, there shall be no appeal
but the civil servant may submit a review petition:

BIProvided funher that the appellate or the reviewing authority, as the case may be, . .
may condone the delay in preferring the appeal or the review petition, if it is satisfied that the

delay was for the reasons beyond the control of the appellant or that the earlier appeal or
review petition was not addressed to the correct authority,

Explanation:-For the purposes of the ﬁrst proviso, the expression "appeal", where the
context so requires, shall mean the "review petition" as well.

2) Where the order of the competent authority affects mbre than one civil
servant, every affected civil servant shall prefer the appeal separately.

(3)  Where the aggrieved civil servant has died, the appeal may be filed, or if
already filed by such civil servant before his death, may be pursued, by his legal heir or heirs;
provided that the benefit likely to accrue on the acceptance of such appeal is admissible to
such legal heir or heirs under any rules for the time being applicable to civil servants.

4. Form of Memorandum:-(1)Every memorandum of appeal shall-

(a) contain full name and address, official designation and place of posting of the
appellant;

(b)  state in brief the facts leading to the appeal;

(c)  be accompanied by a certified copy of the order appealéd against and copies of
all other documents on which the appellant wishes to rely. :

Explanation:-Where an aggrieved civil servant has died, his legal heir or heirs, while
filing the appeal or applying for review, as the case may be, shall also add documents in
support of his or their relationship with the deceased civil servant.

2) The appeal shall be submitted through the Head of the office in which the

appellant is posted at the time of filing the appeal, or in the case of a deceased civil servant,
where he was last posted before his death. The Head of the office shall forward the appeal to
the competent authority, if he himself is not such authority and the competent authority shall
after adding his own comments, if any, transmit the appeal to the appellate authority for
necessary orders.

'(3) No appeal shall be entertained if it contains abusive, disrespectful or improper
language.

! The second proviso of sub-rule(1) of rule 3 substituted by Notification No.SORII(S& GAD)3(4)/78/Vol.ll
dated 3.12.1989.
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5. Action by the appellate authbrity:-'(l)The appellate authority, after making such |

further inquiry or calling for such information or record or giving the appellant an
opportunity of being heard, as it may consider necessary, shall determine-

(a) whether the facts on which the order appealed against was based have been
established; :

®) ' whether the facts established afford sufficient ground for taking action ; and
(©) Whether the penalty is excessive, adequate or inadequate and after such

determination, shall confirm, set aside or pass such order as it thinks proper;
provided that no order increasing the penalty shall be passed without giving

the appellant an opportumty of showing cause as to why such penalty should '

not be increased.

(2)  The competent authority against whose order an appeal is preferred under
these rules shall give effect to any order made by the appellate authority and shall cause the
order so passed to be communicated to the appellant without undue delay.

6. Withholding of appeal in certain cases:-An appeal be withheld by the competent
authority if-

(a) It is an appeal in which no appeal lies under these rules,

(b) itdoes Icl)gt comply with the requirements of rule 4;

(©) it is noto ;referred within the time limit specified in sub-rule(l) of Rule 3 and
no reason is given for the delay;

(d) it lls ad:i):essed to an authority or officer to whom no appeal hes under these
rules;

Provided that in every case in which an appeal is withheld, the appellant shall be '

informed of the fact and reasons for it.

Provided further that an appeal withheld for failure to comply with the requirements
of Rule 4 or clause(d) of this sub-rule may be resubmitted within thirty days of the date on
which the appellant is informed of the withholding of the appeal and, if resubmitted properly
in accordance with the requirements of these rules, shall be deemed to be an appeal under
Rule 3 and shall be dealt with in accordance with the provisions of these rules.

(2) No appeal shall lie against the withholding of an appeal under this rule.
7. Disposal of appeal:-(1)Every appeal which is not withheld under these rules shall be

forwarded to the appellate authority alongwith the comments by the competent authorlty from
whose order the appeal is preferred: :

(2) A list of appeals withheld under Rule 6, with reasons for withholding them,
shall be forwarded quarterly by the withholding authority to the appellate authority.




(3)  The appellate authority may call for any appeal admissible under these rules
which has been withheld by the competent authority and may pass such order thereon as it
considers fit.

8. Savings:-Nothing in these rules shall operate to deprive any person of any right of
appeal which he would have if these rules had not been made, in respect of any orders passed
before they came into force. '

9. Pending appeals:-All appeals pending immediately before the coming into force of
these rules shall be deemed to be appeals under these rules. ‘

10.  Repeal:-The North-West Frontier Province Civil Services (Punishment and Appeal)
Rules, 1943, are hereby repealed. '

Determination of the ‘Appellate Authority’
in terms of the Civil Servants(Appeal) Rules,1977.

It has been observed that Ministries/Divisions/Departments do not generally follow
the prescribed procedure regarding submission of appeals/ petitions to the Establishment
Division, for obtaining orders of the Prime Minister or the President, as the case may be in
terms of Civil Servants (Appeal) Rules, 1977 read with Rule 15-A of Rules of Business,1975.

In number of cases the appeals/petitions processed by the respective Ministries/Divisions etc. .
have been found to have not been addressed to the proper appellate authority. In such a case, -
to avoid delay, the receiving authority, should withhold the appeal and simultaneously inform =
the appellant to re-submit the same duly addressed to the proper appellate Authority to be
indicated as required under Rule 7 of the said rules. The case relating to an appeal should
invariably be submitted to the Establishment Division in the form of a Summary titled as
"Summary for the Prime Minister" seeking orders of the President where the President is an
Appellate Authority alongwith the appeal (in original) with parawise comments to be given in
Jjuxta-position in the form of a statement as indicated overleaf,

2. In this connection, it may be pointed out that an appeal from a civil servant in BPS-17
and above against imposition of any minor penalty, as prescribed in Rule 4(i)(b) of
Government Servants(E&D) Rules,1973, by an authorised Officer or a major penalty by the
authority i.e. the Prime Minister under Rule 4(1)(a) shall lie to the President, in his capacity
as the appellate authority, and shall be processed in accordance with Rule 15-A of the Rules
of Business, 1973.

3. All Ministries/Divisions/Provincial Governments are requested to bring the said
position to the notice of all concerned for their information and guidance.

(Authority:Establishment Division O.M No.5/4/94-Rev/D.3, dated 17.3.1997
circulated by NWFP Government letter No.SORII(S&GAD)5(27)79, dated 9.5.1 997)
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- Akhunzada Asad Igbal
Advocate High Court
Celli 0345-9499710

WAKALATNAMA

‘(Power of Attorney)

BEFORE THE KPK SERVICES TRIBUNAL PESHAWAR

N

SANo._ . /2016

(Petitioner)

(Plaitiff)

| (Applicant) -

Sher Hassan........................ e e e et a e (Appellant)
: (Complainant)
(Decree Holder)

Govt. of KPK and others.................. e e (Respondents)
= Defendant)
(Accused)

(Jud gm_ent Debtor)

P

L the undersigned ( respondents ) in the above noted - i *‘do hereby
: appdlnt and constitute Malik Muhammad Ajmal Khan &
Akhunzada Asad Igbal Advocates, to appear, plead, act, compromlse .

w1thgiraw or refer to arbitration for me/ us as my/ our Counsels in the above noted
matter, without any liability for that default and wit the authority ‘to enéage/

aprint any other Advocate/ Counsel in my/ our matter.

Atteisted & Accepted

- Malik MéWg@mmad Ajmal Khan
Advocate High Court :
" Off::10/C, Haroon Mansion -

Khyber Bazar Peshawar.
Cell: 0301-8866939 -




Respectfully Sheweth,

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR |
Service Appeal No: 15/2016

Mr. Sher Hassan S/O Mewa Khan (late) R/O Village and

P.O Dag Kalay, Warsak Road, Tehsi! & District ‘

Peshawar. , - C . '

Presently serving as Superintendent P&D Department

Civil Secretariat, ' ‘
Peshawar.............occeieeennniicnnnnninnnnn, Appellant

VERSUS
1. Chief Secretary Khyber Pakhtunkhwa

2. Secretary to Govt. of Khyber Pakhtunkhwa,
Establishment  Department, - Civil  Secretariat
Peshawar,

3. Secretary to Govt. of Khyber Pakhtunkhwa, P&D
Department, Civil Secretariat Peshawar......

4, Secretary to Govt. of Khyber Pakhtunkhwa, Finance
Department, Civil Secretariat Peshawar......

5. Secretary to Govt. of Khyber Pakhtunkhwa, Law
' Department, Civil Secretariat Peshawar................. Respondents

Parawise comments for/on behalf of the Respondents No. 1to 5.

3

1 The appellant has got no cause of action and appeal is also time barred.

2 The appellant is estopped by his own conduct. y

3. The appeal is bad for mis-joinder and non-joinder of necessary parties.

4 The appellant has not come fo this Hon'ble Tribunal with clean hands.

5 The appellant has suppressed and twisted the facts with malafide intention for his own benefit,

6. | The appeal is badly time barred.

ON FACTS

1. Correct tolextent that the appellant was appointed as Junior Clerk on 20.08.19?9, theh grédually -
promoted to the post of Senior Clerk, Assistant and lastly to Superintendent (BS-17) |

2. Pertains to record.

3. Incorrect.fo representative of respondent 5 (Law Department) had attended the meeting.

4. Correct: to the extent that DPC meeting was held on 06.03.2014 to determine suitability for grant

of Selection Grade to the appellant. It was noticed that removal and reinstatement orders of the

‘appellant had not been issued by the competent authority, therefore, the iliegality was removed

and the orders dated 11.12.1999 and 01.01.2005 were superceded and his absence ‘beriod was
regularized w.e.f 17.02.1998 to 01.01.2005 (the period between removal and reinstateme"n‘t). The




matter of grant of Selection Grade was agarn ptaced before the DPC Minutes of the said meetrng /

was submitted for approval of the competent authonty, whrch was regretted by the competentl .

'authorlty with the remarks “that it is difficult to understand as how can an offrcrat be granted' .

Selection Grade retrospecttvely in 2015 in the absence of . polrcy, dlscontmued smce

Incorrect the appeal of the appellant was treated according to rules.

C27.10.2001.

5.

GROUNDS

a. ‘Incorrect:
made therein.

b. Incorrect:

c. Incorrect:

d. Incorrect:

e, Incorrect:

f. Incorrect
Incorrect:

* Secretary to Govt. of Khyber Pakhtunkhwa

The case of the appellant was processed as per law and no violation has beeri . |

The appellant was treated as per law without any malifide intention.

Though the intervening period was treated as period spent on duty, in light of FR-
54(a), but the grant of Selection Grade was refused by'the competent authdrity as
how it could be granted in 2015 retrospectively, when it was discontinued in '2'0(')1. |
Senior and Junior of the appeflant were granted Selection Grade on duei  time. |
The appellant was required to submit his case in 2005, soon after his
reinstatement in service, when the Govt. had issued instructions to clear all
leftover cases of Selection Grade within 02 months which was not done
(Annex-l).

Appeal of the appellant was treated as per rule.

The appellant was required to have submitted his case at that time in 2005 when
the Govt. issued instructions to clear all leftover cases within 02 months.

It is, therefore, respectfully prayed that the appeal of the appellant may be‘ o .
dismissed with costs based on presumption and being illegal and malafide and also badty time barred. |

Jiy ~

%e’;spondents No.1&2) Secretary to Govt of Khyber Pakhtunkhwa
P&D Department

¢/  Finance Department Deffartment
w(f (Respondent No.4) (Respondent No.5)
S .




GOVERNMENT OF_N.W.F.P.,
ESTABL_ISHMENT DEPARTMENT

NO.SO (PSB) ED/1-23/200;

Dated Peshawar, the 11.3.2005
To

- L Al the Administrative Secretaries in NWFp,
2. Al the District Coordination Officers in NWFp,
3. Al the Politica) Agents in the NWFp,
4. The Secrefary Puplje Service Commissign,

.5. The Registrar, NWEFP, Service Tribunal,
6. :The Director lnformation, NWFp,

SUBJECT: - .C.UT OFF DATE FOR D_ISPO_SAL OF ALL LEFT OVER CASES
. OF M()VE-OVER/SELECTION GRAD_E
Dear Sir, ’ ) .

1. Iam directed to refer to this department letter of even number dated
29.9.2004 on the subject uoted above and to say that most of the Administrative
Departmcntg havef cleared pending cases of Selection Grade/Moveover of the

offjcers/ofﬁcials Who were dye for it on or before 112200y, However some of the

cases are stjj] Pending for obyijgy, reasons,

. : : o Yours faithfully ' )

w . | ‘
o o ./M? Yofdws
B RS AT@R/OON-UR-RASHID) ,

) CTION OFFICER (PSB)

Endst: No. NO.s0O-(psp, ED/1-232002  Dageq Peshawar, the 11.3.2005 ’ ‘

A copy is foijwa:°ded to:- .

The PS to Secretary Establishment Department Peshawar,

The PS to Secretary Administration Department Peshawar.,

The PS to Secrctary Finance Department Peshaway,

The PS .t Special Secretary (Regulation) Establishment¢ Department

B

PAs to al Additiona] Secretaries/Deputy Secretaries in (he Establishment¢
and Administratiop Peshawar, _

The Deputy-_Secrctary (Regulation) Finance Department, NWFP, .

- 7. AN Section Officers in the Establishment and Administration Departmen
Peshawar., : _

AN

{or ///3/,,?4?5 |

ﬂﬁﬁ\;@cm (PSB) :

-
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& BEFORE THE SERVICE TRIBUNAL PESHAWAR

Re-Joinder
in

Service Appeal No 15/2016

Sher Hassan ...ccccecvececiecnnnenencennenens Appellant
| Versus

Chief Secretary & others............... Respondents

RE- J OINDER TO THE PARAWISE
COMMENTS FOR AND ON THE BEHALF
OF RESPONDENTS NO.1TO 5

PRELIMINARY OBJECTIONS:

1.

Incorrect that the appellant his good cause of action
arise within the territorial limit of this Hon,. able court

and is well within time.

. Incorrect that the appellant is not been estopped by his

own conduct or stance.

. Incorrect that the Appeal of appellant is not bad for

misjoinder or non-joinder of the necessary parties.

. Incorrect that the appellant has come to this Hon’bl'ev

court with quite clean hands. In fact, the Appellant
come to this august tribunal to get justice and his lawful
rights which is allowed to the appellént by the
Constitution of the Islamic Republic of Pakistan, 1973.

. Incorrect the appellant had not suppressed or twisted

the facts with malafide intention for his own benefit in




6.

this fegard the petitioner has already given an -affidavit
before this Hon’blétribunal.”

Inco’rrecf that the present ap'peal is not barred by any
law of the country so in this scenario .the appeal is
within time. Moreover, there is no time limit for a void

order like the present one and to be challenged anytime.

ON FACIS:

1.

2

That as mentioned in memo of appeal.

- That infact, this is the para which should have been replied

within detail and when it has not been replied it should be

considered as correct on behalf of the respondents.

Incorrect the representative of law (respondent No 5 ) has
attended the DPC meeting which is further supported in
para-4 of the parawise comments and specifically when para-
1 & para-4 have been consider as correct then what is lefti

except to allowed the appeal of the present appellant.

. As admitted correct therefore needs no rejoinder.

. Incorrect and hence.d_enied, the appeal of the appellant was

not treated accdrding to the rules governing the subject
matter moreover, the reply to the said para is evasive in

nature and in contradiction with para-1 and para-4 of the

parawise comments.

GROUNDS:

A.Incorrect, hence denied the appellant has been dealt with in

accordance with law nor equal protection of law has been
extended to him. The order/subsequent decision as well as

the conduct of the respondents doesn’t fall within the




g umbrella of Articles 4 & 25 of the constrtutlon of the Islamlc
republic of Pakistafi 1973.

B. 1ncorrect hence denied, the appellant has not been treated in
according with' law/ Rules & facts and violated all Codal |
formalities by the respondents with malafide intention,

which is reflecting from the surface of the whole record.

C. The once the respondents admitted that the intervening
period of appellant was consider spent on duty with all back
benefits and declared 1llegal by the respondents themselves

'bemg passed by 1ncompetent authorlty Then why the
appellant was not promoted when the post was created twice
time by the finance department and the appeal was regretted
time and again that.the policy has been discontinued since
2001.. Moreover after the discontinuation of the policy
dozens of employees were granted the selection grade

retrospectively.

D.Incorrect the seniors and juniors of the appellant were
granted selection grade in 2003, 2005, and 2008 and
categorically refused when the appellant is f1t and eligible

for selection grade,

E. Incorrect hence denied. The appellant left no stone unturn
from his 1t grievance and thereafter, which is admitted by
the respondents in para-1 and para-4 of their parawize
comments further supported by an appeal along w1th

covering letter. *(Copies are attached as Annexure “A”).

F. Incorrect hence denied, the appeal of .the appellant is not
been treated in accordance with law nor he has been treated
equally l1ke those who were given the same aftér

- discontinuation of the policy.




£
3

D

4™ G.Incorrect hence denied, the detail has already been given in

the relevant paras ‘of the appétéll,'v}hich is not been properly

replied with by the respondents.

It is therefore most humbly prayed "that on
acéeptance of the instant Re-Joinder to the Para wise
comments filed for an on behalf of respondents No. 1
to 5 the titled appeal may very graciously be allowed
and be accepted as per prayer along with any other
relief which has not specifically been asked for and
deems fit in the circumstances of the case may be

awarded to the petitioner against the respondents.

Dated: 28/07/2017 Appellant

Through 78 ( 3

Malik M mad Ajmal Khan

Advocate, Peshawar




GOVERNMENT OF N.W.F.P.,
PLANNING & DEVELOPMENT DEPARTMENT.

L ———

¥O. 50 (B)/P&D/087/ 2= 146/ 2005/ Vol-11,
DATED PESHAWAR,THE 25-03-2005.

The Secretary to Govt:of HWEP,
Estsblishment Departwent,
E.ES.EAVAR ! Y
by

i ' .ti‘,', ‘; i? 1::.15.. ’

SUBJECT: - HESIORATION OF SENIORITY/SELECTION GRADE.

Dear Sir,
I am directed to invite your Kind attention to the

subjeoct cited above and to encloso_horewith an application of
Mr.Sher Hassan,Assistant Plaoning & Jevelopment Dbpa:tmeﬁt. whidsh

s self expleamatory for favourable éghnidofation,plqasé.

Encl :As asbgve. . @%
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The Secretay to Govt, of NWFPR,
Establishment Department,
Peshawar. T
. LI EEARL Y i
At ‘*‘.,":}‘ , ftiﬁndi;! !
THROUGH PROPER QﬁA’Nﬂ;E‘L’; *,

VBJECT. RESTORATION OF SENIORITY/SELECTION GRADE,

IUis stated that | have submitt}e‘d ar; application on 17-01-2005
w1 the subject noted above for which »'t‘ii;é- E-'sta'}:”istmwnt Department has
-ty Kindly accepted my appeal andhrestored-_my seniority, placing my
wime atiSr. No. 95 after the name of Mr, :'Nasru.f}ah Assistant vide

“tablishmont Department  Jotter No. SOE(IV)(E&AD)2-137/87, dated
it.03.05.

Furthermore, the Establishment Department had allowed. the
wlection Grade (BPS-15) to my senlor E;n.d junior vide Establjs.hm'ent

epartment order No. SOE(IV)(’E&AD)‘]-?IZOO& dated 11-09-03 w.e. from
- L05.2080. '

It is thercefore, requested to kindly allow me also Selection
ade (BIPS-4 5) as per my seniority/entitlement,

Thanks.

" Yours faithfuily,
T ‘

(Sher Hassan) 17
Assistant,
) P&D Department.

o

(f}fﬁVﬁ""gm";os/af '



