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Appeai No 1389/201 9

SHAH HUSSAIN
- Versus

The Director E&SE Department Khyber Pakhtunkhwa and other. ..

Comments on behalf of Respondents No.1 & 3

Respectfully Sheweth;

Preliminary objections

« That the Pétitioner has'got no cause of action, Locus Standi to file
Petition | | | o

* That the matter in the instant petifion i3 a close transaction as haé aiready been
dismissed by the Honorable Peshawar High Court in W.P 459-7-P/2018 decided .
on 30-10-2019. |

* That the petitioner has not added the necessary party in the instant petition

* That the Petitioner has not come to this Court with clean hands

. Th-at the petitioner has concealed material fac.:ts‘from the Honorable court

ON FACTS

1. No‘comments.

2. Incorrect and baseless hence denied. The Appellant was .initially appointed
against project post of PTC on temporary basis just for three years ohly.

3. That initially ‘the -petitionér“wasfappointed as PST Community School
Teachér on temporary basis under a project namely Cpmmunity School
Teacher. project for three years only. Later on, oﬁvthe recommendation of -
Departmental Selection Committee the petitioner Was regularly appointed on
the post of PTC but that was to be considered as a Fresh appointment as
mentioned in hisﬂ appointment order (Copy of the appointment order
attached as annex A). | |

4. The departmentai appeal'vof the: appellant was properly examined and -
regretted on basis that thé'bétitiéﬁer was appointed on the post of PTC on
regular basis but that his appointment was to be considered as fresh
appointment as mentioned in his appoin’tment order. Therefore, he is not

entitled for pay fixation. Hence para No.4 is also denied.
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Respondent 1:

Réspondent 3: |
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@Qﬁsl,"hﬁ %
Incorrect. Hence denied. As elucidated in para-3.

Incorrect. Hence denied. The respondent béing bound by iaw, acts in

,accordance wuth law and whlle domg s0 no prowsron %Iaw has been

vrolated

. Incorrect and baseless. Hence denied. As elucidated in above para-3.

. Incorrect. Hence denied. The matter in the instant appeal is'a closed

transaction as has already been d'i-smissed by the Honorable

- Peshawar High Court in W. P 4597 P/2018 decided on 30-10-2019. So,

the appellant is not entitled for the pay flxatron as prayed for.(Copy Of
The Judgment is Attached As C)

. Legal, needs no comments. However the respondent does not violate

any lgw and provision of Con.Stitution. '

. Incorrect. The case of the appellant is totally differentf from the one

referred in the sub‘ject para. The petitio‘ner was regular on the post of |

‘PTC but that was to be .considered as a Fresh appointment as -

"R e

mentroned in his appointment order, Therefore he is not entitled for pay

frxatlon as prayed for.

. Incorrect. Hence denied. As elucidated in above para-3.
.Incorrect. Hence den: ed. As elumdated in above para-3.

. That with the kind permission of the Honorable Court, The respondents

may be allowed to take any other grounds at the time of arguments of

the instant petition.

In light of .the above stated facts and legal position, it is humbly "

requested that the case of the petitioners may kindly be dismissed.

Director Education

Khyber Pakhtunkhwa -
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SHAHHUSSAIN ST RRTIORIN Appellant

Versus o
The Dlrector E&SE Department Khyber Pakhtunkhwa and other...Respondents

Comments on behalf of Respondents No.1 &3

Affidavit.

We the resp‘(')ndents do hereby solemnly affirm and declare thiat the contents of
~ the accompenying para wise‘- comments submitted by the 'reepondent a‘re
" correct to the best of their knowledge and belief and nothlng has been
jconcealed from this honorable court.

Respondent. 1: | |
Director Education
'Khyber Pakhtunkhwa

i

Respondent. 3 :
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Authority Letter

-~ Mr.Munawar Khan ffocal Person of (Litigation) District education Officer
Khyber is hereby authorized to submit parawise comments |n the court on the

behalf of respdndéht. -

District eflucation Officer
NMP Khyber
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APPOINTMENT. s m __._};i;_
) Consequent upon the selection of Departmental Selection Commutice the T

following PTC Fresh (Male) local candidates of Tehsil Bara Khyber Agency are hereby appointed’ - ‘
against the PTC posts on regular basis {Non pcnsion-abllc) at the school noted against their name in ‘

BPS No (07) of the National Pay Scalc@ Rs.(3530-l90|-9230) PM plus usual aliowances as
admissible under the Rules in the interest of public service,

S.No | Name/Father Name : Posted at : Remarks ] *
01 Hafeezullah Amin S/o Zan | GPS AllaDhand  Bara  Khyber Against vacanl
Jan. BCS Said Rasan Kili Agency. PTC posy
K'h_a;pus‘ Tecrah. .
02 T MuburiiiatAshfag 570 Tiaji | 5PS. “aga.. Ghara Bra Khyber [ do -
Sikandar Khan , Agency. . o
03 Najeebullah  S/o  Shahbaz GPS  Zafar Kili Tirah Khyber --do-- :
Khan Agercy.. 2
04 Shamsudin S/o Sultan | GPS Choor Lakka Bara Khnyber --do-- !
Muhammad Agency.
05 Khan Sher S/o Sabz Al | GPS Tandi Bughdad Khel Bara --do--
Khan | Khyber Apency.
06 Musafar Shah S/o Khial | GPS Sarkai Kamar Bara Khyber --do--
Noor Agency.
07 Mukharif Shah S/o Abdul GPS Ghari Kamar Khel Barg --do--
Wahab ) Khyber Agency.
08 [ Shah Hussain S/o Gulat | GPS Mothray Dada Nika Aka --do--
Z Khan BCS Habib Shah Killi | Khel Teerah Khyber Agency. *
09. | Jalalud Din S/o Shamsu Din | GPS Hukam Khan Kili Bara --do--~ T
BCS Shakirullah Killj Sepah | Khyher Agency.
Shah Muhammad S/o Shak | GPS Benay  Arbub  Kilim Bura | “odoro ,
. [ Trmlteny o3 TR ~r~:ff:;-’f”5F:’%":;-t:‘;£ i - “”"”j Vi '”"‘;;“"\\ )
v Muhammad K Teer:h 1 '
Il | Arif Khan S/o Alam Khan GPS Benay Arbab Kiii Sam | -
Khyber Agency. N
12 Rehman  Gul  S/o” Abdal | GPS Stori Khel Almas Kili Bara —-do--
Amin BCS Haji Rasool Din Khyber Agenay. ' .
Killi Teerah '
13 Rahim Shah  S/o  Khia} GPS Stori Khel Almas Kili Bary --do--
| | Badshah Khyber Agenay. A
4 '[Misal Khan  S/o Fazali | GPS Mothray Dada Nika AkaKhel --do--
Riahim ! Teerah Khyber Ageney.
15 Javed Igbal S/o Hazrat Gu GPS Sarkai Kamar Bara Khyber --do-- ] i
BCS "Koki Khel zioddin Agency.
Mustak : 2
16 Amanullah S/o0 Asmatullah GFS Ghan Kamar Khel Bary --do-- T
: Khyber Agency. N
17 Muhammad Akber s/o Hanif GPS Khurmatang . Bara, -Khyber --do--
L |Gyl - Amracy. ' -
TERMS AND CONDITIONS,
l. The Appointec wil! talie over charge on 1972609 (afier (he reopening al schools ,
after summer vacations) ar their respective schools, Charge report should be i
submitted to al! concerned. : ' :
2. The appointment of the candidates is made purely on temporary basis and is
liable to terminate without assigning any notice.
3. If the candidatc wishes to resign his post he will be give tne month prior notice
or his pay for'one month will be forfeited in licy thereof,
<. Their documents, Date of birth, NIC and Domicile certificate should be checked
“before handed over charge of the post and attested copies thercol may be kept
on record of the school/office. ‘
oy 07/}2?'?:}. I::::T:ld prod'ucc their Health and Age centificate from lhc'Agcncy Surgeon o

--—«\- ;. / . \ / / ] '_‘ . _? o ) -W-W-(-:I,-!
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. ' 6. They may not bhe handed over-charge if he is below 18years and above 36-
b y £ RAMERMASS :
. ‘ : _years, o ‘ o :
| 7.1 they fails 1o report their arrival within [S-days of the issue of this
| ©appotntment order lhe\r.f it will-be treated as cancelled. o
o . - 8. Nosalary may be drawn before the verifications ol all the resumonials from the
! _ quarter concerned. ' . e .
‘ 9. If any technical tegal flaw is pointed our, the appeintment. will siund as
j ’ - cancelledt o K o . R !
X 0. They will not be entitled for,pcnsion/commumtion-and G, P-Fund cmajuments :s
per Govt: policy. However they are entitled for C P Fund. '
. i;“‘?i-qu:ﬂ.:‘- “w - .
o

| “(HASHIM KHAN)
AGENC‘;Y EDUCATION OFFICER
KHYBER AGENCY AT JAMRUD.

Endst: Nod3 62— 332 [Estab:/C-/Vol-11l/Khy.

« Dated Jamrud 1hc_'[_z_/‘,2/2009:
Copy of the'above is forwarded 1o the:- ‘

Director of Education FATA (NWFP) Peshawar,
Political Agem Khyber Agency at Peshawar,
Agency Accounts Officer Khyber at Jamrud.
Agency Surgeon Khyber Agency al Landi
Principal/Headmasters concerned.
T~ 6. EMIS ‘COmpulcr cell Ioczll-ofﬁr:c?w

. 7. "Candidates concerned. .

Kotal

R LN —

/ . 7 e - T
dud e 77 L wen 2wy
I
—_— l — !
. [
®

i
' - - . - .... ey .
t
i




e e o T NRRRY

— LSRG GRCSIELT

PEEHAWALR TLGH COURT, PESHAWAR
(Juediclal Pepartinent) ‘ -

W.P No. 43972.-2/2018 alongwith
CM Mo, 2293-P/2019

JUDGATEDT
Date of bearing:  39,10.2819

Petitiouer: _(duzar _Gul &+ others) by
AMr.Saadullqls Marwar, Advocate, -. ) *

" Respondents (Director Education FATA & iy

oy i o —

ethers) by: M, Rab Nawaz Khan, AA G.

Vv it

MOHAMMAD IBRAMIM KHAN, J.- The

Department of Educalion FATA, in order o

s ¥ . a >

1

raise literacy level, lm:héhed a project of
, Community Schools: under FA-"I‘,;\ Annual
Developuent Program in the year 1998 till . . |
20.]0.2’010 wherein, ‘)56Aschools were opened .

nad total 1917 (02 per school) wers appointed o B

Bl
—— . —_— —_ -

as PST ginee 2493 jncluling the petitiones o
M afler i litley. Due |
n er fulfilnent of ol codul fonnalitley, Due o

law and order situotion in FATA, many

schuols were  destroyed and  being  non-

. e
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functi;):ml schoola,.it wag decided to c-losc the' .
same as the teachers were ggt.ling -salnrics ‘
without porfonni:;g their duties. In meeting of
Standing Committee of ér‘\FliAN held on
'2l.12'.2011, it was decided that the FATA
Sccrcuigiat should regularize the services of
Commu:nity School lce;cil_prs from their initial

recruitment vide lelter;x.dated 16.01.2012 and

26.04.'201_2. After. approval of Sumumary by
the deeghmeht of Kl;yber Pakhtunkhya, lh(; o
Community School'teqc.hers avere adjusted . i
against regular 1.;osts of PST BPS-07 and in
this re;spect, the Secretary éocia! Scctérs
Dcpz;rt.ﬁcnt FATA -lssued notification on
11052012 end they were subsequently

regularized howover, the sorvices rendered by
the petitloners on contract basls for more than

10 years were not oxtended to them for °

§0BL

st which the v

B
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petitioners filed representation Lut the sameo,

was regeetied on 29.08.2018, l'lcncc,' this, writ

petition preferred by theny under Article 199

of “Jie Constitution of the Islemic Republic of

-

Palistan  with the followlng perspective

orayarg:-

-

A

4

—

“It is, therefore, most lun:bly prayed that
on’ acceptance of tisls Writ Petition, in
e.\'f,'rélse of. the extraordinary
coastitutional jurisdiction, this Hon’ble
Court inay graclously be plecsed to:

a, Declarc  nofification *. dated

29.8.2018 of the R No. 01 fo be-
illegal, lizproper, nupust,
aiscriminatory, Cmalajide,
without lawful authority and of
/o legal effect,

Direct the auth on‘f;v fo regulcrize

“ihe Iniflal  service  of the

_ pefitloners  rendered in ihe

Communlly Schools to the
regular service for pensionary
and other beneflts.

¢. Any other writ‘order/ direction

,

deemed proper and Just in the
circumstances of the case be
afso Issued/ordered/ glven.”

Having heard erguments of
learncd-counsel for tho petitioners and learned

AAG on behalf of the official, respondents,

i
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record with their valuable assistance gone s
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threugh,
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3. The respondents were on high

alert to submit their comments accordingly,

the respondents No. 1, 2 and 5 jointly

submitted their. para-wise comments, True,

that the petitioners were initially appointed in

the project of Community Schools under the

FATA Annual Development Program in ti:

.
P
-t

-

year 1998 wherein, 1912 teachers (02 per

v .
S e d

T,

schcol) were appointed including  the
petitioners oa PST Posts in thé year 2003 but
due to’the:law and order situation in FATA,

some schools wer§ non-functional but even
then the. petitioners were fegglarized after
fulfiling: all the. codal formalitles by tho
respondents, ~ Now | there arises faciual

controversy that the community schools were

functional or non-functional in FATA, thus, it -

Scanned with EamSc
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leads lo factuci controversy to utler declare.
that the schoois were “functional “or non- "y
functional. The writ petition in view of factual
conujoversy i3 not ot all maintainable. The
constitutional jurisdiction of this court would
serious!y be bzrred as such like controversy
. can be agilated before the Civil Court, In
support of the matter being of factual ' .

controversy wisdom is derived from 20035

PLD 347 Supreme Court titled Mst. Irshad '

Begum and 2 others vs Mularunad Arshad, e

. 2005 PLC 366 Supreme Court titled Pervez

Alam_ vs Pakistan Dairy Products (Pvt) Ltd,

Karach, 2005 SCMR 1650 Supreme Court
titled . Mulmmmad Ayub vs  Ghulam
{{’fﬂ) Muhammad, 2005 SCMR 1542 S;lp_rcmc

Court titled Mubanmmad — Ramzan  vs

Additional District Judge, Multan, 2004 .

PLC 2013 Supreme Court titled Iinz
g ' CF

o —

& e N



Almed Malik vs Admivistrator, Municipal
Corporation Bahwwalpur, 2004 SCMR 1602
‘1; n:cme ourt titled Mulmr.umad Safdar
Abbasl vs Aamir l’qr Malik, 29.04' SCMR
1521 Supreme Court titled Mst, Hanlifa Bibl

vs Munawar Ahmad, 2004 SCMR 979

Supreme Couyt titled Mirza Abdul Reliman

vs Deputy Commissioner/ Returning Officet,

Attock and 2003 SCMR 225 Supreme Court

titled' Commanding Officer, Frontier Works
Organization, * Karachi vs Haji Abdul
Waheed,

4, In view of the above,. this petition

has no force, which ig hereby dismissed.

-

dnnounced,

Dr:30.10.2019 - on
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