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BErORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No...1389/2019
.-sv:

SHAH HUSSAIN Appellant
Versus

The Director E&SE Department Khyber Pakhtunkhwa and other...Respg 

Comments on behalf of Respondents No.1 & 3

nt
</

'O
^31-N/, :3'.C / H-f. 

Dated 'Respectfully Sheweth;

Preliminary objections
■»

•i!'

• That the Petitioner has got no cause of action, Locus Standi to file^-ifis'^nt

Petition

• That the matter in the instant petition is a close transaction as has already been 

dismissed by the Honorable Peshawar High Court in W.P 4597-P/2018 decided 

on 30-10-2019.

• That the petitioner has not added the necessary party in the instant petition

• That the Petitioner has not come to this Court with clean hands

• That the petitioner has concealed material facts from the Honorable court 

ON FACTS

1. No comments.

2. Incorrect and baseless hence denied. The Appellant was initially appointed 

against project post of PTC on temporary basis just for three years only.

3. That initially the petitioner was appointed as PST Community School 

Teacher on temporary basis under a project namely Community School 

Teacher project for three years only. Later on, on the recommendation of 

Departmental Selection Committee the petitioner was regularly appointed on 

the post of PTC but that was to be considered as a Fresh appointment as 

mentioned in his appointment order (Copy of the appointment order 

attached as annex A).

4. The departmental appeal of the appellant was properly examined and 

regretted on basis that the petitioner was appointed on the post of PTC on
I

regular basis but that his appointment was to be considered as fresh 

appointment as mentioned in his appointment order. Therefore, he is not 

entitled for pay fixation. Hence para No.4 is also denied.

j
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^-:SI Grounds

A. Incorrect. Hence denied. As elucidated in para-3.

-A

B. Incorrect. Hence denied. The respondent being bound by !aw^ acts in 

accordance with law and while doing so no provision 

violated.

law has been

C. Incorrect and baseless. Hence denied. As elucidated in ,above para-3.

D, Incorrect. Hence denied. The matter in the instant appeal is a closed 

transaction as has already been dismissed by the Honorable 

Peshawar High Court in W.P 4597-P/2018 decided on 30-10-2019. So, 

the appellant is not entitled for the pay fixation as prayed for.(Copy Of 

The Judgment is Attached As C)

- E. Legal, needs no comments. However the respondent does not violate 

any Ip^ and provision of constitution.

. F. Incorrect. The case of the appellant is totally different from the one 

referred in the subject para. The petitioner was regular on the post of 

PTC but that was to be :Considered as a Fresh appointment as 

mentioned in his appointment order, Therefore he is not entitled for pay 

fixation, as prayed for.

G. Incorrect. Hence denied. As elucidated in above para-3.

H. Incorrect. Hence denied. As elucidated in above para-3.

I. That with the kind permission of the Honorable Court, The respondents 

may be allowed to take any other grounds at the time of arguments of 

the instant petition.

Pray

In light of the above stated facts and legal position, it is humbly 

requested that the case of the petitioners may kindly be dismissed.

Respondent 1:

Director Educati 

Khyber Pakhtunkhwa

Respondent 3:

District^ucation Officer 

Khyber
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BeI^DRE the KHYBER PAKHTUNKHWA service tribunal, PESHAWAR

Appial^c);..1389/2019

SHAH HUSSAIN Appellant
Versus

The Director E&SE Department Khyber P.akhtunkhwa and other..'.Respondents 

Comments on behalf of Respondents No.1 & 3

Affidavit

We the respondents do hereby solemnly affirm and declare that the contents of 

the accompanying para wise comments submitted by the respondent are 

correct to the best of their knowledge and belief and nothing has been 

concealed from this honorable court.

Respondent. 1:

Director Education 

Khyber Pakhtunkhwa

Respondent. 3 :

District EOTcation Officer
NM! hyber
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Authority Letter

Mr.Munawar Khan /focal Person of (Litigation) District education Officer 

Khyber is hereby authorized to submit parawise comments in the court on the

behalf of respondent.

District ^ucation Officer 
NMB Kinyber
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officer KHVBFP ACFNCY AT.IAMRlin 

following PTC Fresh fMnlei I “"1 “P°;“f DcpnnmcninI Scicclion Comm.ucc ihe

B^s N.,„srr;s:;5i"”LS744“;rp?pr'^admissible under the Rules in the interest of pnhiir service.
S.No Name/Father Name

,r
. /'. ^

.//'■

.n

namc in
us usual allowances as.t

Posted al
GPS AllaDhand Bara 
Agency,

«Remarks 
Ag.iin.si 
Pfe post

01 Hafeezullah Amin S/o Zan
Jan BCS Said Rasan Kili 
Kh.apur Tecrah.

' ~Vf-j h uiT: rTia;1-A-3 h faq 
Sikandar Khan

Khybcr vacanl
U.r 02 s/o Heji OP.S, ; 

_________ ■ Agency.
Najeebullah S/o Shahbaz | GPS‘
Khan

Raga . Ohara Bra Khybe —do- -
03

Zafar Kili Tirah Khybcr —do--
Agency.,
GPS Choor Liikka Bara 
Agency.
GPS Tandi Bughdad Khel Bara 
Khybcr Agency.
GPS Sarkai Kamar Bara Kh^^ 
Agency._______
GPS Ghari Kamar Khel 
Khybcr Agency.
GPS Mothray Dada Nika 
Khel Tcerah Khybcr Agency.
GPS Hukam Khan 
Khybcr Agency.
GPS Bcnay Arbab

04 Shamsudin 
Muhammad

~Klian Sher S/o SabT^Mi 
Khan

"Musafar Shah S/o Khial 
Noor
Mukharif Shah S/o'^Abdul 
Wahab
Shah Hussain S/o Gulat 
Khan BCS Habib Shah Rilli 
Jalalud Din S/o Shamsu Din 
BCS Shakirullah Kiili Sepah 
Shah Muhammad S/o Shah

S/o Sukan Khybcr -do--
05

—do—
06

t**

-do-
07

Bara —do—7;

Aka -do*-
09.

Kili Bara -do-
10

Kill- Bar;.!uvro
Muhammad Kiili Tecrah 

Khan S/o Alam Khanf 11
GPS Benay Arbab 
Khybcr Agency.
GPS Slori Khel Alma.s Kili Bara 
Khyber AgenC^.

Kili Bara[ « —.Jo—
12 Rchman Gul S/o 

Amin BCS Haii Rasool Din 
Kiili Tecrah

Abdul
—do-- ir

13 Rahim Shah S/o
Badshah

Khial GPS Slori Khel Almas Kili 
Khybcr Agency.
GPS Mothray Dada Nika Aka'Khd 
Tecrah Khybcr Agency.
GPS Sarkai Kamar Bara 
Agency.

BaraI —do-
b 14 Misal Khan S/o 

Rahim ^
Ja^^Iqba! S/o Ha^rat GuT 
BCS Koki Khcl 
Mastak
Amanullah S/o Asmatullah

Fazali
—do—f

15
Khybcr -do-zioddinP

16 .4GPS Chan Kamar Khel 
Khybcr Agency.
GPS Khurmatang . Bara -Khyber 
A-gtmcy.

Bar.i —do-
17 Muhammad Akbcr s/o Hanif 

Gu! -- _
T^RMS AND CONDrnON.S.

-do—
1

1. The Appointee •^•il! take 
aPer summer 
submitted to all

c overcharge on 1/9/2009 (after the 
vacaiions) at their reopening of schools 

rcspcclivc schooks. Charge repon .should he
concerned.

2. yic appointment of the c;,ndid,ites is m.ade purely
'“b'c'o terminate without .assigning any notice

. . If the candidate w,.she.s to resign his post he will be o, 
or his pay for one month will be foifeiicd 
Their documents, Date of hinh, 
before handed

(

on temporary ba.si.s and is

give One monih prior notice
in lieu thereof.

over chnrne of Domicile ccnificaic should be checked
on record of the schootfS: ^

""" "8= -I- Agency Surgeon

4.

;•
- 7 /. /

/ -C'/ <7 o c-
I
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fi. They may noi be handed 
years.
ir they fails to

over charge if he is below l&.;ycars and above 36

report their arrival within iS-davs 
appointment order ther.; it will-hc treated 
No salary may be drawn before

ol the isstie of this
as cancelled.

Ihc verincalions oi; all ihc icslimnnuils IVom iho
8.

r.quarter concerned.
■ cancciled’^^'"'*^' pointed , out. the appointment. will stand as

'i

9. If

■ I

b •
(HASHIM KHAN) 

AGENCY EDUCATION OFFICER 
KHYBER AGENCY-at JAMRUD.

' Dated Jamrnd the fj / Z/opog

1

Endsi: Nq3i3 T stab;/C-6/VoMI.I/Khy,
Copy of the’above is forwaidcd to ihe;-

1 ■ Director of Education FATA (NWFP) Peshawar.
2. Political Agent Khybcr Agency at Peshawar
3. Agency Accounts Officer Khybcr at Jamrud
4- Agency Surgeon Khyt>cr Agency at Dmdi Komi
а. * nncipal/HcadmasiC'
б. ENfIS Computer cell local oftlcc 
2. Candidates concerned.

:«
I'S concerned.

<5:•r

A

..._
___

AGENCY EldY^muW'SfflCER 
KHYRER agency ATJAMRUD

r*r.?

"7

iSyj d j__.v \
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^'GL:IrA^VAR IbGH COUR'l", l^.RSll/VWAR
[Ji/ Itc/al f}epfirfiif.etft)

- ^

Nil. 4j<,;7 £V2()I3 :ilong>YitU 
Civil ?fu.ri93-lV2019 ■

JUDGMl^HT

Dale of henring:

Petitioner: , (/ittzgr_Gni & < oiliers}_b\[
f\fr,Saaiiuilali Marn'nf. AdvoaUn. •,

[icspofuieftis (Director E(li(C{Utoji_I!zU2Ljk 
others) by: Mr. Rab Nawnz. Khan, /l/iO,

? i;
(

iV >V ft *

MOHAiviM/VB The

DepnrtnieiU of Hducalion FATA,-in order to
• ? I

raise literacy level, Inuiiched a project oi 

Community Schools under FATA Annual 

Dcvelophieiit Program in llie year 1998 till

I
;

i

■i

20,10.2010 wlicrein, 050 schools were opened
t I

I
1.^ 'and total 1912 (02 per school) \vci;o appointed

* K

as Pfrr nince including the petUionem • !•

Qllcr fulfiliLenl of oil codul founnlUlca. Due lo

law find (irder ailuiUion in FATA, ninny

deslroyed and being iion-acliuolo were

Scanned with Can
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♦ (D-functioiml schoola, it wns decided to close Ibc

same ns li\c teachers were getting salaries
- '.'i
‘it. •V-

11 r Iwitiioul performing tlicir duties. In meeting of%

I

Standing Cuinniiltcc of SAFRAN held on

21.12.2011, It was decided tlmt the FATA
I

Secretariat should regularize tlie services of »r
r

Community School teachers from their initial
I

recruitment vide letters dated 16.01.2012 and
i

K
t*

26.04.2012, After, approval of Sununary by
i

M'

f-..1 the Government of Khyber Pakhtunkliwa, llie ;..
1

Community School teachers were adjusted. I

:
:•

against regular posts of PST BPS-07 and in

tills respect, the Secretary Social Sectors

Department FATA -Issued notification on

11.05.2012 and they were subsequently

regularized however, the services rendered by
y

the petitioners on contract basis for more than

10 years were not extended to them for «

t *which iho I.
V •.
I*

Scanned with Car
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pclilioncrs Hied rcfirescntulion bul ihc■ v: oaino.

wns rci’ccUcd on 29.08.20113, lienee,'lliis. writ
' *

petition preferred by tlicni under Axliclc 199

of ±c Constitution of the Islrmic Republic of

PnWstnii witli tlio following perspective

prayerit:-
I

'7r iSf therefore, most humbly prayed that 
on acceptance of this Writ Petition, In 
exercise of the extraordinary 
consfitnfionnl Jurisdiction, this Ilon'OIe 
Court may graciously be pleased to:

a. Declare notification \ dated I..

29.8.2018 ofths 11 No. 01 to be- 
Illegal,

■’y

'* '■

improper, unjust, 
discriminatory, nialaftde,

\ *

ivithout ianfnl authority and of 

no legal effect. • :■

b. Direct the aiitho.dty to regularize 

‘ the initial J5rv/ci? of (he 

petitioners rendered in the 

Conununlty Schools to the 

regular sendee for pensionary 

and other benefts.

C. Any other wrii/order/ direction 

deemed proper and Just in (he 

circumstances of the case be 

also issncd/orderetl/given."

2. Hav.nij heard crgumciits of '
f

Icamtd counsel for the petitioners and learned 

AAQ on behalf of the officinl. respoudenta, * J W
1



P'M'record wllh llicir vnluable assislajKc gone

■i'/
llllCLigh.

Iho respondents were on higli3.

nlcil to submit llieir comments accordingly, I
I

the respondents No. I, 2 and 5 jointly

submitted Uteir para-wise comments. Taie, \
I

Ithat the petitioners were initially appointed in
i I

ftire project of Community Schools under the ■
i

FATA Annual Development Program in tlte t

I

I.

year 1998 wherein. 1912 teachers (02 per • ‘Ji
V . I■ I.

Ischcol) were appointed including the
I
I

!
petitioners on PST Posts in the year 2003 but . i

due to’the law and order situation in FATA.

some schools were non-functional but even *

I tlien the petitioners were regularized after
4

i fulfiljihg* nil tho' codnl formalities by tlio
.*

■ • Irespondents. ' Now there arises factual
4
4

I.

controversy that the community schools were
• r-.t

M.

functional or non-ftinctional in FATA; tlius, it' 1/

i.lV.
Scanned with CamSc
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.'s t’ leads lo facUic.1 controversy to utter dcclnrc.
■- .'m

dial liie schools were Afunctional * *or noii- V •v:-

functional. The writ petition in view of faclunl

controversy is not at all maintainable. Tltc

constitutional jurisdiction of diis court would

seriously be bruTcd as such like controversy

. can be agitated before the Civil Court, In

support of the matter being of factual «

controversy wisdom is derived from 20(1^

PLD 347 Supreme Court titled MiU Irsliati '
i •

Begum and 2 others vs Mulmiiwtnd Arshnd,

2005 PLC Sunrenie Court titled Pcrvci
*

Alant, w Pahistaii Dairy Products (Pvt) Ltd,

Karachi, 2QQ5 SCMR 1650 Supreme Co'irt

Gliulamtitled . Muhant/nad Ayub vs

Muhammad, 2005 SCMU 1542 Suprcinc
*•0

Court titled Muhammad Ramian vs• t

■2

Additional District Judge, Multan, 2004 !•
I

t

£LC 2013 Sunremo Court titled Rial t
I

‘ L •t

' fC"
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P- >1-4

Ahntcti Malik t'.v AtOalnisfralor, Munidpal
•V

ICorporadon Bahawainur, 2004 SCMU 1C_02V

. i'I

Supreme Court tilled Muhammad Safdar4

Abbasl Vi Aamlr Yar Malikf 2004 SCMR
V

1S21 Supreme Court tilled Ms/. Blbl :

• I
I

vs Munawar Ahmad, 2004 SCMR 979
I»

I

Supreme Court titled Mirza Abdul Rehman
♦

Vi Deputy Commissioner/ Reiurning Officct,
f.

* 'H
Attock and 2003 SCMR 225 Supreme Court

i

titled Commanding Officer, frontier IForks

Organization, * Karachi vi Haji Abdul

Waheed,

4

In view of-the above, thia petition4. I

haa no force, which is hereby dismissed.

Announced.i

Dt: 30.10.2019

f,.

I<
I 1'

O'

•JUDGE
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