v o . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: ' CAMP COURT SWAT

Service Appeal No. 468/2015 -
Date of Institution... 21.05.2015
Date of decision... 08.11.2017

Muhammad Ismail, currently Work Munshi office of the Deputy Dlrector Works
and Services Department, Dir Lower.’ : (Appellant)
Versus

1. The Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar

S’ and 4 others. C e (Respondents)

. ~ MR.IMDADULLAH, .
Advocate h For appellant.
MIAN AMIR QADAR,
District Attorney e For respondents.
MR. NIAZ MUHAMMAD KHAN, D 'CHAIRMAN '
MR. MUHAMMAD HAMID MUGHAL, ... MEMBER

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Arguments of the learned

counsel for the parties heard and record perused.
- FACTS

2 The appellant was appointed as Work Munsﬁi in the year 1996. He Wjits |
later on given the charge of Sub-Engineer on stop gap arfangement firstly on |
21.05.2008 and then extended on 29.10.2009 and.on 18.02.2015 he was adjust{;d

on his original cadre post i.e (Work Munshi) against this order he ﬂledj a

departmental appeal on 03.03.2015 which was rejected on 28.04.2015 and .-

| : thereafter he filed the present appeal on 21.05.2015.




ARGUMENTS

3. The learned counsel for the appellant argued that the appellant was duly

qualified to be promoted to the higher post (either as Road-Inspector or Sub-
Engineer). That according to the method or recruitment some percentage was fixed

for the promotion to the post of Sub-Engineer and also for the post of Road-

~ Inspector. That the department " adjusted the appellant against the vacant post of ?'

Sub-Engineer served fof seven (07) years. That on 18.02.2015 he was readjusted

to his original post. That this order of the department is violative of the basic -

principles of natural justice as the right of promotion had accrued to the appellant. .

That he was also not given the benefit of many laws of regularization enforced in
between. He relied upon many judgments of the superior courts. the important
judgments.are reproduced as 2017 PLC ( C.S )373, 1993 SCMR 609, 2008

SCMR 1138 and 2016 SCMR 2125.

4. The learned District Attorney argued that the appellant was never

promoted to the post of Sub Engineer. That it was a stop gap arrangement which °

by no way conferred any vested right. That the appellant was never appointed on *

acting charge basis or on current charge basis as per rules.

CONCLUSION

5. The whole arguments of the Learned Counsel for the appellant revolved |

around eligibility of the appellant to be promoted to a higher post. He has not

written a single word nor the appeal speaks about that what position he has or

had leld in the seniority list. It is also not mentioned. that he was ever

£

superseded/deferred or considered for promotion. Similarly memo of appeal and ':'



the departmental appeal are silent about any quota which has been violated. The
only arguments of the learnied counsel for the appellant read with departmental
appeal and memo of appéal is that once the appellant was adjusted against the
higher post then he could not have reverted back to his original post as the
appellant was duly qualiﬁed to be promoted. It is beyond understanding that how
the stop gap arrangement confer any vested right on the appellant to be promoted
to a higher post and especially when no departmental Promotion Committee has
been constituted for the purpose. The appellant was never appointed on acting
charge basis nor he was appointed on current charge basis. Had his case been of
any' of the two categories mentioned above certainly he would have, atleast,
pleaded that he was entitled for profnotion before his juniors. But in the present
case it has not been shown that any junior of the appellaht,has been promoted to
'the post of Sub Engineer against which the appellant is claiming. The judgments
relied upon by the learned counsel for the appellants are jﬁst on the point that fhe
department should not keep the vacancy on officiating basis for indefinite period.
All these judgments have discouraged this practice of keeping vacancies on
officiating basis but in néne of these judgments it has been held that the person
working on ofﬁciating basis must be promoted to tﬁe post against whicﬁ he is
officiating. So far as the arguments of the learned counsel for the appellant
regarding regularization ig concerned, this Tribunal is unable to understand that
how regularization laws would help a person in promotion because the appellant is -

already a regular government servant.




6. As a sequel to the above discussion there is no merits in the present appeal

which is dismissed. Parties are left to bear their own costs. File be consigned to the

record room.
‘ ¢ (NigxMuha an)
, é\p > Chairman
| ” ‘ Camp Court, Swat
(Muhammad Hamid Mughal)
_ Member
ANNOUNCED
08.11.2017
-

|




468/2015

08.11.2017

Couﬁsél for the appellant and Mian Amir Qadar, District
Attorney for the respondents present. Arguments heard and

record perused.

Vide our detailed judgment -of today, this appeal is
dismissed. Parties are left to bear their own costs. File be

consigned to the record room.

@V"_’ v m/'
Member Chairrfian
‘ : amp Court, Swat

ANNOUNCED

08.11.2017
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" 468/2015

09.11.2016

06.03.2017

05.07.2017

Agent to . counsel for the appellant and Mr. ‘

' Mnhammadjamll Semor Auditor alongwith Mr. Muhammad
Zubalr Sr.GP for respondents present Counsel for the

appellant is not in attendance due to death of his relative.

‘Requested for adjourr%ment. Adjourned for rejoinder and :

final hearing to 06.03.2017 before D.B at Camp Court Swat. -

Meorm o Cha}nfn'

~ Camp court, Swat

Appellant in person, M/S Rahman Ali, Sub Engineer and
Jehanzeb, Senior Auditor ;alongwith Mr. Muhammad Zubair,
Senior Government Pleader for the respondents present. Rejoinder
submitted. Due to strike of the bar counsel for the appellant is not

in attendance. To come up for final hearing on 05.07. 2017 before

the D.B at camp court, Swat

lz’/ : Cha%n '
mber : Camp court, Swat

Appellant in person and Mr. Muhammad Zubalr
District Attorney for the respondents present. Appellant requested
for adjournment as his counsel is not in attendance today.
Adjourned. To come up fot fina] hearing on 08.11.2017 before
D.B at Camp Court, Swat. -

Camp Court Swat




—

3

2.11.2015 Appellant 1n person, M/S Najmud Din, SDO fo.rA reSpondent§ .IiI'oil to
| 4 and Jamil Shah, Senior Auditér for -respondent No.5 alongwith
Mr.Muhammad Zubair, Sr.GP present. Written reply on’ behalf of -
respondents No.l to 4 submitted. Réspondent' No.5 requested for-
adjounnﬁent. Last opportunity g’rap“t'éd‘.} To come up for written

reply/comments on behalf of responuc?t_No.S on 14.01.2016 before S.B

o ' ' .Cha#%an,

Camp Court Swat

. at Camp Court Swat.

114.01.2016 ‘ - | S
. Appellant with counsel, M/S Abdul Majid, AO and Jamil Shah,
Senior Auditor. alongwith Mr. ‘Muhammad Zubair, Sr. GP for
respondents - present. Written re.ply by respondent No. 5 also
submitted. The appéal is a,ssiéned to D.B 'fotr ‘rejoiﬁder and final
hearing for 12.7.2016 at Camp Court Swat.
| Ch% .
Camp Court Swat
‘12.7..1.2016 Counsel - for the appellant and Mr. Atﬁqur

Rahman, SDO alongwith Mr. Muhammad Zubair, Sr.GP
for 1hé respondents prescnﬁ. Counsel for -the éppellant
requested for adjournment. To come ﬁp for rejbinder and
[inal hearing on 09.11,2016 before D.B al camp- court,

Swat. : |

~ Chéiirman
Camp Court, Swat

<
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- 07.09.2015

~Appellant with counsel present Learned counsel for the appellant

argued that the appellant was appointed as Work Munshi in C&W
Department vide order dated 15.2.96 ‘and was. allowed to perform
duties as Sub Engineer on stop gap arrangement on the strength of his
diploma in civil engmeenng vide office order dated 21.5.2008 which
was subsequently affirmed on 29.10. 2009. The 'said order in favour of
the appellant was cancelled without any lawful justification vide
impugned order dated 18.2.2015 regardmg which departmental appeal
was preferred on 3.3.2015 which was rejected on 28.4. 2015 and hence
the instant service appeal on 21.5. 2015 '
io:That the appellant, a diploma holder in civil engineering is
entitled to perform the duties of Sub Engmeer and also entltled to be
cons1dered for regulanzatlon against the sald post. Lo

Points urged need cons1deratron Admlt Subject to dep051t of
security and process fee within 10 days notices be issued to the
- respondents for written reply for 7.9. 2015 before S.B at camp ‘court

Swat,

 Chaffman
Camp Court Swat

Counsel for the appellant, M/S Jjawad, Assistant and Muhammad

Saeed, ATO alongwith Mr. Muhammad Zubair, Sr. GP for respondents

present. Requested for adjournmeént. To come up for

reply/comments on 2.11.2015 before SB at Camp Court Swat.

~

Chaiman
Camp Court Swat
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'Form- A

FORM OF ORDER SHEET

Case No.

Y b6%___12015

S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3

1 21.05.2015 The appeal of Mr. Muhammad Ismail presented today
by Mr. Aiz-ur-Rehman Advocate, may be entered in the
Institution register and put up to the Worthy Chairman for

proper order. \ :

| REGISTRAR -
2 ;H’\"()kr— (f This case is entrusted to Torung Bench Swat for

preliminary hearing to be put up thereon /-6 -1y .

CHA?PS/‘IAN




® BEFORE THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR

Service Appeal No.ﬂ b X of 2015
Muhammad Ismail, currently Work Munshi Office of the Deputy Director. Works

and Services District Dir Lower.

...Appellant

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary and Others.

...Respondents

INDEX

1. Memo of Appeal ‘ - 1-5
3 ~ Addrésses of the paﬂies . 7

. Copy of the Order dated 21-05-2008 A 8

5 Copy of the Order dated 29-10-2009 B 9

6 Copy of the Order dated 18-02-2015 C 10

d 7 _- Copy of the Departmental Appeal D 11-12
" Copy of the Order 28-04-2015 E 13
9 Vakalat Nama : e 14
_ Appellant Through

Aziz-ur-Rahman -
Advocate Swat
Office: Khan Plaza, Gulshone Chowk-,
Mingora Swat, Cell 0300 907 0671




BEFORE THE KHYBER PAKHTUNKHWA :
SERVICE TRIB UNAL, PESHAWAR &.W:P.Provings
‘ Orvico Treibaune

Service Appeal No.ti 68 0f 2015 - Diary L“J.L,S%m

Patsdl T AT
Muhammad Ismail, currently Work Munshi Office of the

Deputy Director Works and Services District Dir Lower.

...Appellant

VERSUS

1. The Government of Khyber Pakhtunkhwa through |
Chief Secretary, Peshawar. | o

2. The Government of Khyber Pakhtunkhwa through
Secretary Communication and Works DepartMent
Peshawar.

3. The Chief Engineer (North) Communication and
Works Department Peshawar.

4. The Execﬁtive Engineer Communication and
Works Division, Dir Lower.

5. The District Accounts Officer Dir Lower.

.. .Resyondents.

SERVICE APPEAL UNDER SECTION 4
. OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974
"AGAINST THE ORDER OF THE
- RESPONDENT NO. 3 BEARING NO.
1055/6-E DATED 18-02-2015 WHEREBY
THE APPELLANT WAS REVERTED
BACK TO THE POST OF WORK MNSHI
FROM THAT OF THE SUB-ENGINEER
AGAINST THE LAW, RULES AND
SHARIAH. FEELING AGGRIEVED OF
THE SAME THE APPELLANT FILED A
DEPARTMENTAL APPEAL TO THE
RESPONDENT NO. 2 WHO ALSO FILED

T
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Facts:

1.

1.

1L

1.

THE SAME SUMMARILY VIDE ORDER
NO. SOE/C&WD/11-270/2015 DATED
PESHAWAR, THE APRIL 28, 2015
AGAINST THE LAW, RULES AND
SHARIAH, HENCE THIS APPEAL.

PRAYER:

That on acceptance of this
appeal both the orders impugned
may very kindly be set aside and the
appellant restored to the post of
Sub-Engin‘eer with ~  all

consequential/back benefits.

Respectfully Sheweth:

That the appellant joined the respondenf
department as work munshi on 15-02-1996.

That the appellaﬁt was having Diploma in DAE

since the time of joiAning ‘the respondent

department.

That the appellant was performing his duties
with great zeal and efficiently, without any
complaints by the authorities till.

That it was on the basis of his eﬁ‘iciency and
qualification that he was ddj_usted as Sub-
- Engineer by the respondent No. 3 vide order No.

18-E/555/CE/W&SD  dated Peéhawar the 21-

05-2008. Copy of the order is enclosed as

Annexure “A”.




vi.

i

That the appellant was perforn%ing his duties as

Sub-Engineer efficiently and without any
complaints either from the authorities concerned
or the public, due to which reason the respondent
No. issued another order bearing No. 18-
E/1236/CE/N&SD  dated  Peshawar the
29-10-2009 wkereby the appellant was kept as
Sub-Engineer. Copy of the order is enclosed as

Annexure “B”.

That the respbndent No. 3 wvide order No.
1055/6-E dated 18-02-2015 reverted the
appellant to the post of work- mun‘shi without

any reasons and that too after such a long period

. without adoptiﬁg the due course of law. Copy of

the order is enclosed as Annexuye “C”.

That the appellant feeling aggrieved of the order

impugned filed a departmental appeal to the

respondent No. 2, which was also filed
summarily vide order No. SOE/C&WD/11-
270/2015{ dated Peshawar, the 'Apfz'l 28, 2015
without giving any reasons, whatsoever, in |
violation of the law, rules and Shariah. That
feeling aggrieved of the both the orders
impugned this appeal on the following ground;.
Copy of the appeal is enclosed as Annexure “D”
and  that | of the order as Anmexure “E”,

respectively.

- Grounds:

a. That the authorities are denying the appellant his

fundamental rights and that too without any valid



and plausible reason at all, which act of the
authorities is always discouraged by the Apex Court

of Pakistan in plethora of judgments.

. That the authorities are not treating the appellant

in accordance with law and rules.

. That appellant is made to suffer due to misuse of the

official authority in a colorful and fanciful manner
while at the same time the authorities are travelling
beyond the authority vested in them, and that too in

an autocratic manner.

. That inlight of the dicta of the Apex Court if-there

is a clear vacancy and the employee is eligible so his

service must be reqularized.

. That the law never approves that a department

should make its employee to suffer for any fault on

its part.

. That neither the appellant has committed any act of

commission or omission which may constitute any
offence nor the authorities have any reason,
whatsoever, for not considering the appellant as

Sub-Engineers.

1t is, therefore, ﬁery respectfully prayed that
on acceptance of this appeal the orders impugned
may very kindly be set aside and the appellant
restored back as  Sub-engineer along withv all

consequential/back benefits.




Ahy other relief deemed appropriate may

also very kihdly be granted.

| Appellant
Muhammag Ismail
Through Counsels,

mdad Ullah

Advocates Swat



BEFORE 'THE KHYBER PAKHTUNKHWA

SERVICE.TRIBUNAL, PESHAWAR
Service Appeal No. of 2015

Muhaminad Ismail, currently Work Munshi Office of the
Deputy Director Works and Services District Dir Lower.

.. .Aggeilant

VERSUS

- The Government of Khyber Pakhtunklwa through Chief
Secretary and Others. '

...Respondents

AFFIDAVIT

1t is stated on Oath that all the contents of this
appeal are true and correct to the best of my knowlédge
and belief and nothing has either kept concealed or

misstated thereto.

| - Dgponent '_
Mul%smail
Identified by: ,
oA — - [ HEsrED
~Imdad Ullah . .

- Advocate Swat = 00 A
ALY
(" gt Tourk Swal

{5 7




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. . of 2015

Muhammad Ismail, currently Work Munshi Office of the
Deputy Director Works and Services District Dir Lower.

.. .A;g;gellﬁnt
VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary and Others.

...Respondents
ADDRESSES OF THE PARTIES

Appellant:
Muhammad Ismail, currently Work Munshi Office of the

Deputy Director Works and Services District Dir Lower.

Respondents:

1. The Government of Khyber Pakhtunkhwa through-
Chief Secretary, Peshawar. -

2. The Government of Khyber Pakhtunkhwa through
Secretary Communication and Works Department
Peshawar. -

" 3. The Chief Engineer (North) Communication and
Works Department Peshawar.

4. The Exééutive Engineer Communi’catidn and

Works Division, Dir Lower.

5. The District Accounts Officer Dir Lower.

| Appellant
Through Counsel,

mdad Ullah
Advocate Swat
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| ’OFFICE‘OF THE CHIEF ENGINEER
WORKS & SERVICES DEPARTMENT
NWFP PESHAWAR. .

S CELWESD—

~No. 18-E-/-_-.

Dated Peshawar the ! 705 / 2()08'

J

OFFICE ORDER ‘ t

Mr. Muhammad Ismail Work Munshl attached to the ‘Office of
Deputy Director Works & Services Dlstnct Dir Lower having Diploma of Associate
Engineer Civil and sufficient expenence in the field work is- hereby adjusted against
' the existing vacancy of Sub Engineer (OPS) in the O/O Deputy Director Project
Duvuston Works & Services Dir Lower purely on stop gap arrangement i in. the public

: :nterest with lmmedtate effect. :

(ENGR:HABIB ALI)
, SRR CHIEF ENGINEER
Copy forwarded to the -

Executive District Officer W&S D:sinct Dir Lower
Deputy Director Project Division W&S Dir Lower.
District Accounts Offi icer Dir Lower.
Ly Gificial Concerned.

WN -

AVHINUL LA NEAIN) -
ADMINISTRATIVE OFFIGH R

o : 2
.- ATTESTED

 ADVOCATE




OFFICE ORDER

‘vac,ancy of Sub Engineer (OPS} purely on stop gap arrangement, in the O/O

- k e 0T

WORKS & SERVICES DEPARTMENT
NWFP PESHAWAR.

No. 18E/_|2-8b I1CEIW&SD
Dated Peshawar the 27/ 10 /2009

Mr. Muhammad Ismail Work Munshi, adjusted against the existing

Deputy Director Buildi'ng & Works (Provincial) Project Division-ll Peshawar, is
hereby transferred in the O/O Deputy Director Works & Servit;es District

Dir Lower, against the existing vacancy of Sub Engineer (OPS), purely on stop
gap arrangement, in the public interest, with immediate effect, till further orders.

N

ONOO AW

A7
10.

' (Engrémad Jan)

_ Chief Engineer
Copy forwarded to the: -

$ry oy AL ENIED) Do nblhmiagms
Accountant Caneral VIFR Doshawgr

Section Officer (E-!) W&S Department Peshawar wir to his letter
No. SOE-I/W&SD/11-270/2009 dated 03-10-2009.

Director Building & Works (Provincial) W&SD Peshawar.
Executive District Officer W&S District Dir Lower.

Deputy Director W&S District Dir Lower. 5

Deputy Director Building % Works (Provl:) Project Division-Il Peshawar.
District Accounts Officer District Dir Lower.
Pay Clerk (Local). :
Official Concerned.

Case file No: 52-E

minullah Khan)
Administrative Officer

ATTESTED

bt

ADVOCATE

OFFICE OF THE CHIEF ENGINEER

"3
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COMMUNICATION & WORKS DEPARTMENT(NORTH WING)
PMMUR CHYBER PAKHTUNKHWA PESHAWAR |
omplex Near Khyber Road Peshawar

mm;k.(:fn"‘ F Department C
ﬂ 091-9210456 FAX 08)1-')21'(}4 78 Fomail co_nloﬂh\;n
E SUBSTITUTED QOF EVEM,BI_E_

Lo "I-Q'B
C Nor_ _/Fqgjje-ﬁ ' . Dated J£.10212015

toor, I\llaclmd
vg((.:)y‘gl\no_\«;wm

”~

. The fouowirig transférs!postings of Sub Engineers of C&W‘Dobariment
rest of public works: -

_ - (North Wing) are heréby ordered with immediate offect in the inte
: ,_,__f,_,_._ﬂ_,_rd‘ﬁ_,_,__,___._r-—,_ _,_._._._‘—--___'_'__,____.;__,*,_1
Name of | x —T o ‘l =
. \VS# \ official __| From . | To | Rem“”‘?ﬁ% o
R ‘ “Under orde e Executive - ‘ :
Ay - : i
. 1. "é',’ (?SV;?L | Engineer g\ . Building i Engineer C&W Division \ Vice No.2 |
? : \ _‘_: shah = Division Swat. . \ Dir Lower. S i
- . 5I0 the Executive Engineer Work Munshi O/O the 1 Adjusted on
| Mr. lemail Khan \ C&W Division Lower Executive Engineer his origina! l
P I 1 (Sub Engineer OPS). - G&W Division Dir LOWEL. cadre post -
%  Note: Stop gap orders of Sh. No. 2 issued vide. o
CE WaS Deptt. No. 18-EN1 236/CEMN&SD - < :
Dated 29-10-2009 stands cancelled with the : A e 7
isavic of this orders. o -/
/

(Engr. Muhammad ljaz Yousafzal)

‘ , C ' Chief Engineer (North) |
Copy (arwandod to that- s : _ ) o
Q&W Department Poshawal.

T 4 Chief Engineet (Centie)
’L/ Superinlending Engineer C&W Circle Swat.

LA superintending Engineer C&W Circle Dir Lower.

4 Executive Engineer C&W Division Dir Upper.

. 5. Executive Engineer C&W-Building Division Swat.
R ' ) . PAlo AdvisOf to C.M for C&W‘Depadment peshawar Wit
| - dated 17-02-2015: ' * |

- 7. District Accounts Officer District S

| b : .
‘ . ' : ~ g Official c/oncerned. _ V | ) |
- ‘ . ' lf ‘l': /.} ) _ ) ‘ .- C\i%%&,\b.‘

b

to his Diary No. 241

wat / Dir Upper. .

/’.:} g LTy
L . a ) A A . . ) .
| . Ry ) -t 1/ | (Abdut Majid)
: ] | o, . Administrative Officef
. - P ! . i .
_ / A . .
o : / : )
; . [ | ~ "ATTESTED
; %II*G! R SUUEHS.”“EE-‘S - o g . ~ AT
/ “ : - ADVOCATE
== TorotOM sEd A e
: D WDsd

T4 H21ir 2007 o EE
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The Secretary Government of Khyber Pakhtunkhwa -

Communication and Works Departrment,

Peshawar.

Der)a:rtmental appeal agaitist the order No. 1055/6-E dated 18-02-2015,

Subject:
whereby the appellant was reverted from the post of Sub-Engineer to
that of Work Munshi against the law, rules and facts, hence the same
is liable to be set aside.
A Pr‘m.gmf

~ That on acceptance of this appeal the order impugned may very
- | A kindly be set aside and the appellant be let as Sab—Engineer with all

back benefits.

Respected Sir,
The appellant submits as under:

That the appell.ant joined the departnient in the year 1996 having the Diploma.
of DAE at the time of his appointment. S

That H't.e-uppellant served the department with great zeal and ‘z}i.gor and the.
authorities were satisfied from the performance of the appellant promoted him, being -
qualified and eligible, Sub-Engineer vide order No. 18-E/555/CE/WESD daled
Peshawar the 21/05/2008 and since then the appellant was performing his dutics as
such to the satisfaction of the authorities. Euen the appellant received the pay as Sub-
Engineer.. |

T hat now the appc!lanf has been revetted to ihe post of Work Munshi vide lhc
lmpugned order against the law, rules and facts. Moreover no reason,- whatsower

for the illegal reversion have been given.

the law and rules on the subject.




That the appe.’ lunt is not been dealt with in accordance with the law.

That the appellant has not committed any act of commission or 0MiSSION

which may constitute dny offence under any law.
That the appellant wants to heard in pe'rson{ ,
Tt is, very humbly requested that on accéptance of this appeal the illegal order

of reversion may be sé!: aside and the appellant let to work rightly as Sub-Engineer

with all back benefits.

Appellant

y n - NS PEY
: Muhaémad [smail )

ATTESTED

ADVOCATE
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: L X GOVERNMENT OF KHYBER PAKHTUNKHWA /3
| ' : . COMMUNICATION & WORKS DEPARTMENT
" .77 "No.No“SOE/C&WD/11-270/2015
e " Dated Peshawar, the April 28, 2015 ,
- E : ‘ » . //“/{
T «{L- i {/, : 5
- - e ) 4 T%
TO | ' : o S
‘ . . { o
\.
. ‘(\
Mr. Muhammad Ismail ' S : ' “
- Work Munshi : o
C&W Divsion Dir Lower

Subject:~ Department Appeal against the order No.1055/6-E dated 18.02.2015,

whereby the appellant was reverted from the post of Sub Engineer to that

of Work Munshi against the law, rules and facts','hen‘ce' the same is liable

- 1o be set-aside

| am directed to refer your appeal/representation dated 03.03.2015, which was '
examined and submitted to the Competent Authority (Secretary C&WD). The

Competent Authority has rejected'y‘our appeal/rebresentation.

2..  You are hereby informed éccordingly.

(
N : SECTION OFFICER (Estb)
Endst even No. & date

Copy forwarded to PS to Secretary C&W Department, Peshawar

-

T - _ SECTION OFFICER (Estb)
ATTESTED
ADVOCATE
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Ofﬁce of the
District Accounts Officer

Dir Lower at Timergara.

wih
“d

‘No. DAO Dir Lower IQ/S( Dated {2-01~2 9/,

To
The Registrar,
Khyber Pakhtunkhwa Service Tribunal
Peshawar.

Subject  Service appeal No. 468 of 2015 |
" Mr. Muhammad Ismail appellant
VERSUS |

The Govt: of Khyber Pakhtunkhwa & Others-----------=--- Respondents
Respectfully sheweth,

The comments offered by respondents No. 2,3,4 may also be

considered comments of District Acount Officer Dir Lower at Timergara

respondent NO.5

»

DISTRICT AQ%G&%‘&FFICER

DIR LOWER AT TIMERGARA
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LM Muhammad Ismail

¢ SEEORE THE XUVBER PAKITTUNKHWA SERVICES TRIBUNAL PESH: ALWAR

- SERVICE TRIBUNAYL KO 468/2015

L Work ) Munbh IR '>.~_.." . ",f‘* . - .'-j, P RS RS
""0/0 DL]’)UI\ [§ncctot (NQW )\E I C& \\ hmswm Dir: Lo WL .__‘!____;_*._-.(Apﬁellaufj |
| :. o YERSUS: -, v
1. ' Gost of I&hybcr l’al\htunl\hwa uuoubh Chu.f Sccxetaly 1’ eshawar.
2. Govt. of 1\.1])’1)\ i\ Pal\hluukh\m through Secretary C&W Depar tment PeshaW'u
‘3. Chief Engineer (Nor-:llﬂ C&W Department Pcsi,awm. ' '
4. Executive Lm.meu C&W Division. Dir Lower. .
. stt' 101 Aucom\t» Otfficer Dir Lower.......(Irrelevantly hinpleaded) ...‘...(Respc‘sndent)

Cou1nwn§_6__1_1_bel1aif-of Respondents No. 01 to 04

Respectfully Shewet :!

PRELIMINARY OBJECTIONS '

1.2

2
h

N

0.

FACTS

i.

i.

iii.

iv.

The mstant appeal (5 not mamntainable.

The appeal 15 mis-conceiviug.” !

. The apellant has got no locus standi and cause of actior.

4

The appellant has not come to the court with clean hands.
The appellant claim and prayer is ambiguous at all.
The appellant has deliberately concealed the important material and the preyalent tules in

this case from this honorable court.

Correct as per recorded entries in the Service Book .

Correct as pes recorded entries in the Service Book.

Not necd 10 comment; Every Govemment Seivani should bave to abide the rules and
discipline as weli.

lncor:,‘ec't ;che apyellant was po s'rd on STOP (GAP arrangement in*Own Pay Scale by the

Chief . Engineer 'W&S (Now Chief Engineer (Centre)) as at that time his office was

administering tio JZI.!‘.CUC\M us Head

of an Attached Department in 05/2008 but it cannot

be szud this arrsngement on the basis of his efficiency ete.

SR .
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Ve Incorrect. Actually the appellant - was“posted_on *the STOP GAP basis. at the O/C
/=
! Executive til;,lnuel flOJect Divi Lsnou (Iloatm&. Oftice) hmummng at. Dlr I.owcx Later_'

the said office was shmcd to Pesim\ ar, renalmm. itas Plolctt I)lvlsmn No il Peshawan, ‘
(bunt. fleating Dwmou) along w 1th 13 ali'pomponcnls and staff. The orders dated 29-10-

g OPS, plnt.lv ‘md tm beI’ GAP auanfruhem R

v _701)9,\~'111e\ed as B‘*‘ Wil h t‘le a‘ppc‘ll m. fach is ”[naanér @nler bacﬁ to Du Lé:)wer inthe

-
-

i .. ’

vi.  Correct to the extent, \*‘*he*'x',ori'fina} mcumbcnt ofhcni (Sub-Engineer), Public Service

- Commission nominees reported, then lepatuauon ordcr to his palent cad1e post of W ork..
Munshi in BPS-05 was. ordered and the carlier orders dated 79-10- 2009 were
lmultaneoualy stands cancelled. The Responault -3 Chicf Engmeel (North)) is the
Competent Authorxt) under the Govt. of KPK Rules of Business, 1985 as notified vide
E&A Department  No. SO(O&M)E&AD/2-22/2006~VOL-III dated 24-11-2009
annexed-1). |

vit.  The Departmental’ Appeal was rcjected by the Appellant Authori_t;( (Secretary C&W)
' (Annex-l1I) after taking into account the relevant Ap‘pointmeht/Rea;ruitment Rules, 199¢
and 2010 of the C&W Departrient {Annexed-1IVIVi, No pave exist w0 induct or give
proﬁuption 10 Work ‘Munshi to the cadre post of Sub-Engineer BS-11. Therefore no
viola]’,oh’ of ~i\{ule§5 / i-;aw; prevalent to the cadre/class to which appellant belongs is

exercyse

GROUNDS < .
' !

. | o

A. Incorrect. As steted in the preceding paras of facts, the Authority shall have to observe:

the ruiosnegulat.ons and policies of the Government and not to fulfill. tho whim and-

wishes of ones

.

B. Incorrect. The appellant is fully aware of his cadre post. He is at liberty to apply to the
post of Sub-Enginecr when published by the Public Seivice Commission and may
compete alike others whd, have been selected and given employment as Sub-Engineer .
(BPS-11). '

C. - Incomect. This Para of Appeal is ambiguous and having no force thereto.

[} - . ° "
! . .

D. Incorrect. In the instant case, it is not attracted. Of course others whom %age share
as per Appointment/Recruitment Rules, 2010 of the C&W Department is available can be
made eligible/Regularized, subject tc their ehgibility and fulfilling other relevant

conditions prescribed thereto.
o

e Aares s
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quallhcatlon durmL l’l umy in service is not Jeop.ndlzt,d

F Incorrect baseless: calculanons It is not a ma(;el of offence or dxsmplmaw »ase

j' N
- A ellant is not ,a.omm imdel 1omo‘won cmt,l 1on und ) me exnstm “and revalent
Pp g, ¢ g:and p

T

"

lb Ilnmneer (BPb 11)

.Incorrect,nnsconcewmg Appe]iam $ status as Woxl\ Mumha which he occupled with the

Appoxmment and Recuutment I\ules. 2010 of the L&W Department te the post of '

LA

In the wake of above submis‘sions', the instant 'appe'll is misconceiving. Appellant

is not coming w1thln the scope of promotion. I‘hu Appcal may please not be ad*nmed

with further pr ayers oi its dismissal in fimine.

I\o other refief in the aforesaid circumsiances may please be granted to the’
- appellant. '

Exceutivé. Engp’u.u
C&W Division,
- Dir Lower
(Respondent-4)

B e e

:.‘ — ‘ , 32

Chief Englneen (Noﬂh)

- C&W Department

Peshawart
(Respondent-3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

W PESHAWAR .

Service Appeal No. 468 of 2015

Muhammad Ismail.

.. ..Appellant

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary and Others.

...Respondents

INDEX
1. mo of Rejoinder
2 | Affidavit U
A3' Copies of the Orders , A é - g
' | Appellantili%gh
7\Awiz-ur-Rahman

Advocate Swat
Office: Khan Plaza, Gulshone Chowk,
Mingora Swat, Cell 0300 907 0671
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 468 of 2015

Muhammad Ismail.

. Apvpellant

" VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary and Others. |

.. .Resyondents

- REJOINDER BY THE APPELLANT

Respectfully Sheweth:

Preliminary Objections:

That all the preliminary objections are incorrect,

baseless, against the law and rules and based on

misstatements, hence are denied specifically.

- On Facts:
i Para 1 being admission, hence needs no
comments.
il Para 2 also being admission, therefore, needs no

comments as well.
it1.  Para 3 also needs no comments.

v.  Para 4 of the comments as drafted is incorrect
and baseless the appellant was kept to work as

Sub-Engineer for such a long period on the basis
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of his qualification and length of service,

therefore, the para is denied.

Para 5 of the comments as drafted is incorrect,
baseless and devoid of merits. The appellaﬁt was
otherwise fit for promotion, but was as the
appellant was serving - as Sub—Engineer,
therefore, he was kept under the impression that
he has already completed the length of service for |
promotion as Sub-engineer and thus was kept

under the impression that the appellant, on his

- qualifying length of service, is kept as Sub-

Engineer. Therefore, the para is specifically
denied. Copies of the order of promotion as Road
Inspectors and also that of fresh recruits are

enclosed as Annexure “A”.

Para 6 of the comments as drafted is incorrect,
baseless, devoid of merits and against the law
and rules and against the principles of natural
justice and is profound of discrimination. The
appellant if at all was to be adjusted against his
original cadre then he deserved to be adjusted as
Road Inspector and not as Work Munshi as he
by then qualified for Road Inspéctor on the

| strength of his qualiﬁcation and length of

service. Therefore, the para is denied specifically.

Para 7 of tﬁe comments as drafted is also
incorrect, vague and against the material facts
on record. The appellant, through his length of
service and tequired qualification, otherwise
than stop gape is fit for the post of Sub-Engineer
as per the rules relied upon by the respondents.

Moreover the appellate order is silent and no
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reason has been: given for the rejection of the

same, therefore, the para is denied specifically.

On Grounds:

A. Ground A of the comments as drafted is incorrect,

vague, based on surmises and against the law and
rules. The appellant thifough his qualification and
length of service qualified to be promoted as Sub-
Engineer, but the respondent department was

adamant to the fact and ignored the length of service

- of the appellant, hence the para is denied.

. Ground B of the comments as drafted is also

incorrect, baseless and devoid of merits. The
appellant though his qualification and length. of
service would have reached to the post of Sub-
Engineer, but the Arespondent department kept him
as such and deprived him of his vested rights,

therefore, the para is denied.

. Ground C of the comments as drafted is vague and

evasive and amounts to admission, hence needs no

comments.

. Ground D of the comments as drdfted is incorrect,

baseless and dévoid of merits. The appellant has got -
the required qualification as well as the length of
service to be proh%oted as Sub-Engineer, but the act
of the respondent department has made the

appellant to suffer for no fault of his, therefore, the

para is denied.

. Ground E of the comments is incorrect, baseless,

devoid of merits and against the law and rules. The
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apﬁellant right of promotion has otherwise been

denied to him, hence the para is denied.

. Ground F of the comments as drafted is,

misconstrued and is volt face, as the appellant has
never been considered for promotion till date and

thus his zgaluable and established rights have been R

denied to him. Therefore, the para is denied. .

1t is, therefore, very respectfully prayed that

on acceptance of this. rejoinder the appeal of the

 appellant may very kiridly be decided as prayed for |

originally.

E( ‘Aikiellant -

Muhammad Ismail
Through Counsels,

- Aziz-ur-Rahman

| ‘_p % Ullah

Advocates Swat
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BEFORE THE KHYBER PAKHTUNKHWA
* SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 468 of 2015
Mitham_qu Ismai'l.
...Appellant
VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary and Others.

...Respondents

AFFIDAVIT

Itis éolemnly stated on Oath that all the contents bf
this rejoinder are true and correct to the best of my

knowledge and belief and nothing has either been

misstated or kept concealed before this Honourable

Tribunal.

Deponent

Mu%%mad Ismail

Identified By:

,m;z

-----

.....
.............

Advocate Swat

‘. Muaz i A

Distt: ¢

XS \ ,,,,,,

i
l.':"-

4 4‘-!.1‘50'000'.'..!1:
.....................

IR
OATH ©7 :,im Swat.

Upto 16122018

gi@VO’:@?Q
TGIIONER




- pwwen L ‘ |

Gavi SIRCIE mn mwm

N, (55_4 nmni_/wzma
. £

OFFICE ORDER

-

On the recomimendation of De.,artmental Selectlon prcmotlon _
Committee meeting held on, 19/¢2/2012 the committee decided in the minutes of
the meeting that Mr, Fazal Rehman work munshi % a]ttached to Executive
Engineer C&W Division Dir Lower is hereby promoted to the vacant post of Road'
Inspector (BPS-6) under the Departmental rules"\'/ide_ No. SOE/C&WD/8-12/2009
dated, 25/03/2010 with immediate effect in the best interest of public work.

»

Copv forwarded to:-
. The District Coordination Officer-Dir Lower at Tmergara
. The Executive Engineer C&W Division Dir Lower. *
. The District Accounts Officer District. Dir Lower. _
. The Sub-Divisional Officer C&W SUb-DI\’l.:iOﬂ Timergara.
. The official concerned. »

: O/c}sups?. NDING ENGINEER

A WA

y el
Bt Gosrosaniira ot

-

Tadfl L

o el




COMMUNICATION & WORKS DEPARTMENT(NORTH WING)

KHYBER PAKHTUNKHWA PESHAWAR 3
Block—C 3"’ Floor, Attached Dcpartmcnt Complex Near Khyber Road Peshawar

&% 091.9210456 FAX 091-9210478 E-mail: cenorthcnw@yahoo .com .
!0170)/25E o | ~ Dated/3 {88 12013

: OFFER OF APPOINTMENT.

As recommended by the Departmental Setectron Committee, in its meeting heid on 06-05—2013 _
you Mr.Zahir Ullah S/O Zahir Jan Resident of village. Hassani Dheri Temergara District Dir Lower are.
. hereby offered a Post of Road Inspector against the existing vacancy in C&W Circle Lower Dir in
(BPS -06) Viz 5600-290-14300 plus usual aliowances as admtssible under the rules. on the following
- terms and condltlons - ' o .
| 1. You will get pay at the minimum of BPS-OS(RS 5600-290-14300) plus usual allowances as

admissible under the Rules You. wrll also be entrtled to the annual increment as per

exlstmg pohcy : :
2. You shall be goverrred by the Khyber Pakhtunkhwa Civil Servants Act 1973 and the Laws -

applicable to the Civil ‘Servants and Rules made there under.

3. Your Employment in the Communication & Works Department is purely temporary' and your -
servrces are liable to be terminated without assigning any reasons at fourteen days prior’
notice or on the payment of 14-days satary m lieu of the notice. In case you desrre to.
resign, 14-days _ prior notice will be necessary or in lieu. thereof 14~ days pay wutl be

forfeited. ,
You will, initially be on Probatron for a period of ONE YEAR extendabie up to 2-years

To produce a Medical Certificate of Fitness from the Medrcal Superlntendent Dir Lower
before reportlng for duty as requrred under the rules. ’

6. You shou}d join.duty at your own expenses. '

7. You will h‘ave to \serve any where in Khyber Pakhtunkhwa Province.

I

certificate etc. .
(Engr.Abdul Saboor U.,mam)

Chlef Engmeer (North)
Copy forwarded to the :~

Secretary to Govt of Khyber Pakhtunkhwa C&W Department Peshawar.

Accountant General Khyber Pakhtunkhwa Peshawar.

Chief Engineer (Centre)C&W Department Peshawar.

Superintending Engineer C&W Circle Lower Dir.

Executive Engineer C&W Division Lower Dir.

District Accounts Officer Lower Dir. o B
. Mr.Zahir Ullah S/O Zahir Jan Resident of viliage Hassani Dheri Temergara District Dir Lower L

’ : Personal file of the official. - T

| a /"/‘ (- C ’ Ch incer.(North

PNOOPON

If you accept the Post on the above terms and conditions, youshould report toh;. Ce
Supenntendmg Engmcer C&W Circle Dir L owor al Trmorgar.: within 14-days of tho rcccupl ol this™
offer and produce Original CV in support of your qualzflcatlons domiciie, CNIC Health & age..g- -




You Mr.Ha

AR Eh b

L 2

COMMUNICATION & WORKS DEPARTMENT(NORIH WING) "
K

HYBER PAKHTUNKHWA PESHAWAR. .
Blocu-cls"' Floor, Attaéhed Department Complex Near Khyber Road pPeshawar .

4 E
28 091-9210456 EAX 091-921 0478 E-mail: ccnorthcnw@gahoq.com

No: 217 1rsE - Dated_| 3.1 12013
OFEER OF APPOINTMENT.
on Committee, in its meeting held on 06-05-2013 :

As récoﬁwmen&ed by the bepartmenlal Selecti .
ris Iqbat S/O Igbal Javed having Diptorna of Associate Engineering(CiVi!)zmO-Aqnual
awar, arc hereby o[fe{ed a

Resident of ‘+{/N0.2646 Street # 3 Sharif Abad Dora Road Kohat Road Pesh

Post of Road Inspectar against the existing vacancy in C&W Circie Lower Dirin

(B8PS-06) Viz 5600-290-14300 plus usuat allowances as édmissible under the ru
o

terms and conditions:- : ) : A
A 5 :
1. You will get pay atthe minimum of BPS—OS(R5;5600-290-14300) plus usual allowances as
s. You will also be entitied to the annt:al‘iqércmcn! as per

les, on the following

admissible under the Rule

existing policy. , . ,
2.. You shali, be governed by the Khyber Pakh:unkhwa
applicable to the Civil Servants ané Rules madc there under. )
3, Your Employment in the Communication & Works Depariment is purely temporary and your
services are liable to be terminated without assigning any reasons al fourteen days prior

notice or on the payment of 14-days salary in lieu of the notice. In case you desire 10 ,

.. ;
resign, 14-days prior" notice will be necessary or in lieu thercol 14-days pay will be

. forfeited.
You will, initially be ©
To produce a Medical Certific.
before reportingj for duty as required under the rutes.

6. You should join duty at your own expenses. : .
serve any where in Khyber Pékh_lunkhwa Province. &

Civil Servants Act 1973 and the Laws

B e

r Probation for a period of ONE YEAR extendalble up to 2-years.

ate of Filness from the Medical Superintendent Dir Lower,
}

7. You will have to

If you accept the Post on the above: lerms and conditidns. you should report 10

Superintending Engineer CaW Circle Dir Lower al Timergara within 14-days of the recéipl of this

offer and produce Original CV in support of yoﬁr, qualificotons domicile, CNIC, 1lecalth & age

certificate elc.

{Engr.Abdul Saboor Usmani)
Chief Enginecr.(North)'

Copy forwarded to the -

1. Secretary to Govt of Khyber Pakhtunkhwa C&8W Depariment Peshawar.
2 Accountant General Khyber Pakhtunkhwa Peshawar.
Chief Engineer (Centre)C&W Department Peshawar.
Superintending Engineer C&W Circle Lower Dir.
Executive Engineer C&W Division Lower DIr.. : o
. 3’1slrict_Accounls Officer Lower Dir.
R;;iag: ;?‘l;::ailo Igbal Javed Resident of H/No.2646 Street # 3 Sharif Abad Dora Road Kohat
Personal file of the official. . '

v |
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. Office of the
District Accounts Officer

Dir Lower at szergara

p—
'%#
No. DAO Dir Lower f 93 S"-'?'f ' ‘ Dated /4? -7 ~ e ég
To
The Registrar,
Khyber Pakhtunkhwa Service Tribunal
Peshawar. R
Subject  Service appeal No. 468 of 2015
) Mr. Muhammad Ismail appellant
VERSUS
The Govt: of Khyber Pakhtunkhwa & Others------=-------- Respondents
Respectfully sheweth,
The comments offered by respondents No. 2,3,4 may also be
considered comments of District Acount Officer Dir Lower at Timergara
“respondent NO.5
DISTRICT g@égt’}(m&ﬁmcm
DIR LOWER AT TIMERGARA
o ) .’.o
% e F

WY




