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- Yhe appeal of Mr. Habib Ultah Khan received today i.e on 01 .03.2024 is incomplete ph

i HCwnE srove wiicn i weurned 1o the counsel for the appelfant for completion and’

Foval baisSost within 15 Guays,
\

1+ According te sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunai ruies '
1674 respondents e, 2& 5 are un-necessary/improper parties, in light of the ruies
inid and on the written direction of the Worthy Chairman the above mentioried =
spendent auinbar be f"*lfil\_d/‘:iruﬁl\( out from the tist of respondwts
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

| PESHAWAR '

Service Appeal No. é [j] ; /"2024';_

Habib Ullah Khan ........... erereeiseesresensennenni s Appellant
VERSUS

Secretary Health Government of Khyber Pakhtunkhwa,

Peshcwar and others................ seeseseennenn.RESpONdents

S# ' S e . b . P
1. |Serviced Appeal 1-5
2. | Affidavit . ' - )
3. | Addresses of parties R 7
4. | Appointment order dated 22.11.1995 ] -
5. | Regularization order dated 17.10:2017 | g-13
6. | Retirement order dated 25.05.2023 _ lry- YA
/. | Notification of Finance department
dated 22.05.2019. i
8. |Judgment of Hon'ble Tnbuncl dc’red _
04.01.2023 - 16- 11
9. | Judgment of Peshawar High Cour’r - ’
| dated 22.06.20217 o 2-~37
10." | Departmental -~ appeal  dated| - 28
27.10.2023 . . -
11. {Wakalatnama - | 31
: Appellant. L
Through - -~
| " Hassan U.K
Dated 19.01.2024 ‘Advecate ’

Supremie (

-

f Pakistan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESHAWAR .

Service Appeal No.__ /2024

Habib Ullah Khan Sen of Hamid Ullah Khan
R/o Pir khel, Jungle Khel, Kohat, % :
Ex—PMO BS-19, at RHC Gumbat Koho’r...’..‘ ....... Appellant -

VERsus |

1. Secretary Health Govemmen’r “of Khybker
Pakhtunkhwa, Peshcwor .

2. : Director General Health Servuces Governmen’r of
Khyber Pakhtunkhwa, Peshowor

3. District Health Officer, KDA, Kohat
4. Account General, Khyber Pdkhtunkhwd, Peshawar -

5. Sécre’rqry to gov‘em‘i'.ne“n’r of Knyber Pakhtunkhwa,
Finance Department, Peshawar.......... Respondents
SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER  PAKHTUNKHWA  SERVICE
. TRIBUNAL ACT, 1974, FOR COUNTING THE
SERVICE FROM 22.11.1995 TO 09.06.2023

~ INSTEAD OF 01.07.2001 T0:09.06.2023 FOR
'THE REDRESSAL OF WHIGH GRIEVANCE,
THE APPELLANT FILED" A* DEPARTMENTAL
APPEAL ON 27.10.2023.BUT THE SAME IS
NOT RESPONDED TO DESPITE THE LAPSE OF
STATUTORY PERIOD OF TIME. o

|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA!,
PESHAWAR

S‘erv:ice Appeal N DY 5 /2024

Habib Ullah Khan Son of Hamid Ullah Khan
R/o Pir khel, Jungle Khel, Kohat, c
Ex-PMO, BS-19, at RHC Gumbat Kohat............ Appellant -

VERSUS

1. Secretary Health Government 'of Khyber

Po'kh’runkhwo, Peshawar
2. District Health Officer, KDA, Kohat

3. Account General, Khyber Pakhtunkhwa, Peshawai

T Respondents

© SERVICE APPEAL UNDER SECTION 4 OF THE

KHYBER  PAKHTUNKHWA  SERVICE
“TRIBUNAL ACT, 1974, FOR COUNTING THE
SERVICE FROM 22.11.1995 TO 09.06.2023
INSTEAD OF 01.07. 200170 09.06.2023 FOR
THE REDRESSAL  OF WHICH GRIEVANCE,
THE APPELLANT FILED A DEPARTMENTAL -
"APPEAL ON 27.10.2023 BUT THE SAME IS
NOT RESPONDED TO DESPITE THE LAPSE OF
* STATUTORY PERIOD OF TIME.




| ‘Respectfully Sheweth:-

N

Prayer in Appeal:- ‘ |
. - On acceptance of this service
appeal, the seNice of the appellant may
kindly be considered from 22.11.1995 .
o instead of'01.07.2001 for the purpose of |
pensionary benefit etc. | | |
Any other relief, deemed fit and
- necessary in the given ;ircumstancés of
' the case mcy also be qwdfdéd in favour

of the appellant was against respondents

- L4

Facts of the .c‘cisé -

1.  Thatthe appellant was m:hclly appointed in the
| Health Depon‘ment as Medrcol Offlcer vide
- dated 22.11. 1995 on con’rrac’r basis in PHC

-

| ChUFleI Kohoi o

2.  That subsequenﬂy ' ihe oppel_lorﬁ was
reguldrized through notfification No. SO (E) H-
1/3-18/2016 vide dated 17.10.2017 under the

Khyber Pakhtunkhwa (Amendmem)'Acf, 2005.

3. That since then ’rhe oppellon’r wos performlng
his duties well fo fhe full sohsfcnchon of the

authorities,




b
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4 That the appellant was retired through
 Notification No. SOH (E-V)5-5/2023 vide doted
25.05.2023 ws’rh effeci from 09.06.2023.

5. That the appellant was awarded the
pensionary benef}}; from 01.07.2001 to
09.06.2023, instead of 22.11.1995, so aggrieved
from, 1he qpp'elln'onf fled departmental appeal
which was not responded ftill statutory period,
hence this servicél appeal on the following

omon'gst other grounds:

- GROUNDS:
A. That the denial of the respondents to award
the pensionary benefits to the appellant from
22.11.1995 till 09.06.2023 is against the law and |

‘rules and highly objectionable.

B. That the cppelldn’r régulc:rfy has been
pen‘orming His du’r); since - 22 11.1995 hll
retirement da’re wu’rhoui any brec:k but 'rhe

" period from 22.11. 1995 fil 01.07.2001 has not
been coun’red in utter violation and negahon

of the law and rules on the subject.




14 ,

That the appellant has been discriminated with
as in case of ofher similarly placed persons the
serviced is counted from the first entry into

service,

That this is a classic case of misuse and abuse

of authority by respondents and that too in
- utter negation of the -low,' rules and judgmenjs

- of the Apex Court.

That it is settled law and judgment of the Apex

Court, that a person who enters government

~service has also something to look forward

after his retirement to what are calied

retirement benefits, grant of person being the

~ most valuable of such benefits, and pension -

like salary is no longef a boun’ry but a right

*acquired after pO’rﬁng a 'so’risfog:tory service.

»

That the Iow/rules prowded the benefl’rs

| regarding the pension of the contractual

period of the CIVfl servorn‘.

Thot some o’rher ground may be adduced cf '

The time of arguments wﬁh The permission- of

. this Honourable Courf. '
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It is, therefore most humbly praye.d '-

~on acéepicmce of this service dppeal, the’ '
service of - the ap.;;ellant 'fnay kindl‘y be
considered from 22.11.1995 instead  of
01.07.2001 for the: purpose ',of' pensionary

benefit etc.

Any pthet ré!ief, deemed fit and
necessary in the given circumstances of the .
case may also be'awcrded 'in favour of the

‘appellant was against respondents

| Appellcn’r
Through |

 Dated 29.02.2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.______ /2024

HAbIb Ul KRQN ...t oo Appellani

| VERSUS
Secretcsry Health Government of Khyber Pckhfunkhwo
Peshcwor and others...._._ Ceeveaees e Respondents
AEFIDAVIT - - .

I, Habib Ullah Khan Son of Hamid Ullah Khan R/o Pir |
khel, Jungle Khel, Koho’r Ex-PMO BS-19, at RHC Gumbat

Kohat, do hereby solemnly affirm and declare on oath |

-~ that the contents of ’rhe'_’é“'c':cor:nponying Service Appeal

are frue and correct to the best of my knowledge and |

belief and nothing has been concealed from this Hon'ble

Court.

{
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3
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- .
- . .
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DEPONENT

. .



 APPELLANT:

I

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -
- PESHAWAR

Service Appeal No._-_J2024 -

Habib Ullah Khan ............ “ ...... Appellant
| VERSUS
Secretary Health Government of Khyber Pakhtunkhwa,

Peshawar and others............ e Respondents™

ADDRESSES OF PARTIES

Habib Ullah Khan Son of Hamid Uliah Khan
R/o Pir khel, Jungle Khel, Kohat, ™ .
Ex-PMQO, BS-19, at RHC Gumbat Kohat

RESPONDENTS:

I. Secretary Health Government ' of Khyber
Pakhtunkhwa, Peshawar | .

2. Director General Health Services, Government of |
Khyber Pakhtunkhwa, Peshawar

3. District Health Officer, KDA, Kohat

4. Account General, Khyber Pakhtunkhwa, Peshawar

-

5. Secretary fo government of Khyber Pakhtunkhwa, -

Finance Department, Peshawar

‘Appellon’r |
Through

Dated 19.01.2024 ° ~ Advocat

~ SupremeQidurt of Pakistan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.;'_/2024 ) |

Habib Ullah . ) vverro. Appellant
| VERSUS |

Secrefory Health Government of :K'hyber Pokh’funkhwq,

Peshawar and others..........ocoooeiiviii il Respondents

'ADDRESSES OF PARTIES -
APPELLANT:
Habib Uliah Khan Son of Hamid Uilqh Khan.

" 'R/o Pir khel, Jungle Khel, Kohat,
.Ex-PMO BS-19, at RHC Gumbat Koha’r

"RESPONDENTS:

1. Secre’fory Health  Government of Khyber
Pakhtunkhwa, Peshawar '

2. District Health Officer, KDA, Kohat
3.  Account Genercil Ki%‘fi’fléﬁéf'Pok'hiUnkhwd, Peshawar .

B Appelic I
- Through :

—

Hossorq UK Afridi
Advocat@

Supreme Court of Pakistan o |
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Vs : _ ' DIRLCTORATE GENERAL HEALTH
) : w. /=T,
. ‘ DLTED: /1995,
To,
Dr-.JM e

, ] ‘ ' wted,

SUBJECT:~  OKFER OF APPOINTMENT Ol CONTRACT BASIS.

———

MEMORANDUH: - . .
Reference your application on the above subject for the post of

Medical Officer/ Women Medical Officer/ Dental Surgeon.

1y

1. 'The Competent authority is hereby ap'point you as Medical Officer/
Women Medical Officer/ Dentel Surgeon in the Hezith Departuent,
Govt. of NWFP, on contract basis in B-17 for a period of one year

or till the aveilability of Public Service Commission selectee/
. return of cr‘iginszlincumbent {rom 1eave/deputaticn vhichever is
the attached

enrljer; on the terms and conditions laid down in
Agreement Deed. You shell be posted to _/ .

é‘a{.‘ﬂ"t:_- .This contract anpointment 1is 'not-transferablé.'
i

»/M s contract appointment is subject to your physical fitness for
ore the Medical Board constituted by the

]

which -you will appear hef

Government. o

If you accept the offer of appointment on contract hasis as &

\' ~dical Officer/Women ledical Officer/Dental Surgeon, the attached

\ Q‘) greement Deed should be filled in duly signed by you and should

) _\’v 7 peport at your own expense. """3.,.‘.,.“ . ¢ '

D'S ! 5T 0 Rée-mfgf you fail to report for duty at the station-specified in para=3

. “VESTOC hove, within Ten () days, the offer of appointment,.on contract
K KOHATpasis will be deemed to have been withdrawn automatically and no

. . " further correspondence ghall be entertaincd in this respect.

2 (DR.mm.AFRIDI)

N

' DIRECTOR GENERAL HEALTH
X A~ STRVICES, N.FP, PESHAV:R.

o .
NO.Zg2 "_. /B-I, Drted Peshavar, the '),7”/1'295.

Copy forwarded to the i~
1. Secx;etaﬁy to Govt.of N\JFP, ‘Heaith Deptt:Peshawar for information
with reference to his letter Ho.SO(H)IV/3-18/93, dated 16th Nov.1995.
2. Medical Supdt: - - for j.nformation & n/action. \
3. Divisional Director Health Services M
L. District Health Officer/ﬁgericyxﬁurgeon éf'g¢4¢ (’

5. . fccountant General ,NWFP,Peshawar. - . : ‘ ﬂa‘i DN

6. Diskrict/hgency fccounts Officér 4 : . : - B

-

e "

e,
(]
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20l Buctan 2 of tv: Krgder Poe tud-mra G, Sorv i Ameignont) Acl 2005
(Khyber Prancunimms Act 00, X of 2038, <=1 orov S08 uhder sub socton 4 of
RCEON 17 of Gy Survant (AG M 03] AG 2013 GOup 30 Wil fre Moguibus.on
ordes of ppCTunls Cnd £MTNLy B ISnd ¢t 2008, Pas sofvices of (0.0ANY GOCIOR.
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& menl'oned-ageinct eueh

‘Name of Doclor

Dom:cia

I {

0687  Thatofmaad |
op-contract | undor Act 2096 |

Date of -
Rogwurzation

Dr. Bakht Zade SO
Gui-Muhemmad,

— |

!
L

(DT OT 1660 3511 1645
Jrona :

01-07 - 2097 "}

MBBS , 1
Dr.Dawa Khan SO 1 6- .09 1951 2311 <998 61-07-2001 “,
Badshah Khan /
—1MB8S ; Swai . - ;
{'3. Dr,Haroon Nasir [Karah*! [ 2311.1885 " '01-07-2001 G
- I Khattak SO Rab 1.3 1438
| | Nawaz mB8S { —
y 4 [Dr.YousafKhen S/0 [FiErdin/ | 23.11.1695 01-07-2601
.. i Seid Rehman MBBS | 14.3.1£38 .
18, Dr.Risz Ahmad S/IO | Mohw nd 23.11,1996 - 01-07-2601
chmatu:iah MBBS | A15.6,1851 _
1 6 ﬂ‘Dr.‘A!amgIr Khan 18,04 1632 | 23111985 |  01-07.2C07 '
l | 8O rvohmond !
' Darwesh Khan, A ' |
! 1888 -
» 7. 0 B Muhammad Ajmoal | Mobmind | 23 11 1685 01-07-2001 '
b riman SO Zarin Khan | ag 1
! 8BS _ 10.04.67
8. '{Q‘z Fazal Rehaan 2804 1686 | 23.11 1895 01-07-2601
| &9 riohmpnd
§ Mumaarnnd Amls Ag.my & '3@
Krn L/BBS WPH o ! — so!
- ST %o ] Fnod . g 1 T p A v .
) a‘ | g:‘):.".’,'»u’::u a3 Sﬁ; ) 1019*3( ' 4 :95 Jpq‘. 01-07‘200“ —r @?’-
[ . 3 ‘w/’_}“ 'R hd -—é&&
s \ 9
P
&
e *4
s ‘ N

LIVESTOCK KOHAT




Br Jarl Abmad 890 1 20487 4 11 195 01-07-2€31
Abduliah, MD : .
0 sio 2012 maz 25.11 1886 01-07-2839
' Amanuiiah Khan, { Pashawar
! MBBS _
-1 D Munir Hussaln™ | 28,08 1568 | 26,17 19895 01.07-2001
81O Manzoor fPeshawat
Hussain . —
- | Or Zalfarlgbal SIO | 26.02.1984 | 25 11.1995 01-07-2001 i
Muhammad Amin ! . -;
Peshawar
14. | Dr. Na2ir Abmad 08.04.1960 | 25.11.1905 01-07-2001 i
. {- Khail /0 Jan ¢
o1 Mubammad Khan Pashawar
5. Dr. Javed iq Javed lqbal $/0 '01,03 1964 | 26.11.1995 01-07-2001 p
M.shammadaqsim
Kohac.
- B(Mu'hamad Zahid | 18,5.19647 | 26.11.1905 01-07-2001 XX/D :
| s/c Qaiser Ahmad, | Charsadda g heE
[mBBS : L22—
" OF. Rafwliah S5, | 31.72.1060° 26.11.1895 01-07-2001
Hajl Khan Zada fictmsadd _ | .
. DrAmimSaeed g 27105.1968 . 26,11.1895 01-07-2001 | .
NoorMuhammd Bhamdda ]
Dr¢. Muhemmad' T ] 28.19.1905 01-07-2001 .
Kram S0 o} Abd Sl Prs Reion
_Hanan | ry
- | . Zarshad Awnad | 24:08.1988 | 26,17.1696 | 01-07-3007 ] LIVESTOCK KOHA;
S/0 Pir Mubammad |/
_ Charsadda L 1
. |'Dr. Imilaz Ahmad ;4*3121955 28111985 | 01-07-2007 i
Fazal Karim Charsadds - ,
22, 'mm@#‘mm 24121985 |
Fagir Hussaln M.D  111.02.1889 =~ =
23.10r. Al Shah 80— 101,04.1962 - 28,11.1985 - %4
Fazli Ghaffoor - R O
Otiarsadda | |
24,1 Dr. Amjad:Ali Shah . 06.05.1880 26.11,1888 |
8/0 Mian !Onamdd 1 S
Muhsmmad Ali Shah, R i
25, go Shabir Ahmad 01 04 1988_? - 28:11,1888
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REAE S

2611 1995

-“&

-101.01.195
t)lomcza:7

A

7126,11.1895

01-0%206 f :

R

D%, Jehanzeb Khan
JO Inayaluliah .
o

gain sy.d
'Hussain
B wmmad-

S oo

\ p1~oi:éb0§}; 08

-~y b

12.12 1957
! Onkil'-'

| 2?41\;1995 T

—01-07-2001 .

[AQ
01.08.1965"

{{Bsjaur .-
Agy

2711995

TR

T20.4.18800
Nowshera -

79885

Pashid

10,03,1985

T27.19.9985

UDA,

1 Haza/ 26-

11~69

" 27.19,1985

=
o

5‘3"{’»‘ :‘t‘" ;:'/ d

v
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IO atah
2

: ‘20 071987,

27.11.1895

20

. 27.11,1895

27.11.1995
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N ise Dr i.al?ﬁm?ﬁ
| ! Fayyaz SO } 15.04.1978

/ 08.03.2005  08.03 2005
e Aaz | sway
DrJenanzes s/ Dir(L) 08 63 2005 | 05.03.2008
> 1 Abdui Bamag Jan 3.12.1873 .
i MBES ‘ i
R e . . =
1968 Dr Adil Khan s/ 30121578/ 08 632005 08 03 3065 5
. Fazu Subhan.MBRS | Charsadda !
#39| Dr.Aab Khan sig Charsadda/| 08 03.2005 | 08 03,2005 ‘
2maiKhan MBBS | 26 o 1979 |
870| Dr Farhana gfo | LD 08.03.2085 | 08.03.2008 |
Hussain Ahmag ! 67.08.1978 | !
MBB3 ; 3 -
871} Dr ml.:m&wau [ 08.03.2C85 | U8 032005 f
slo | 81.64.1976 | f i
I Muhammad Bashir | i '
MD : _ i
872} Dr-Raz Muhammad £ G 38 C3 7805 | 08.03.2005 ‘
L 11631877 } )
1 Badshah Muhammad | .
MD . : i -
[ 673) Or Mushlaq Ahmad s/d O by | 08.03.2008 | 0B.03.2005 ;
. Badshahul Mutk M.D | 24.10.1978 ¢ —. +
874! Dr.Fazal Wahid /0 11 1.02.1974/, 08 03,2006 1 08.03.2005 .
Khana Gul, MO Di , SR
875; Dr.Nizamud Din sk | DirL)/ 08.03.2608 | 08,03,2C05 CISTRITTORES
! Qalandar Khan MBBS! 10 3.1971 _ _ LVESTOSK KO
676} Dc.Umar Hakasm s/a | Bajaur/ 08.03.20C5 | £8.03.2005 J Vi T B
Abdul Karim Khan 28.4.1971 :
MBBS _ ]
'677{ Dr.Nisar Ahmad sic | Di(L)/ 08 03.2006 | 08.03.2005 )
Amlr Muhammad M.DI 1.2 1971
676| Dr.Sher Muhammad | NW Agencyl  88.03.2005 08.03.2005
s/a 08.08.1976
Sakhl Murad MBSS
679 Dr.Naeemuilah s/o [ 01.02.1981/] 08.08.2008 ' 08.03.2006 !
Abduliah, MBBS, Swal. n
| 680] Dr Akhtar All sfo Swal/ 08.03.2C05 | 08.03.2005 g
i__ | Sarfaraz Khar MBBS | 25.10.1977 ° [ bc:pwmrs-—
h ‘cp‘)\
it 9&?’3@}5
Nole: Any omission/arror will be rectified aftsr verification, 2

Endt

No of even and date.

8. Coordinalor PMRU, O/Q Chyef Secretary, Khyber P
6. All District Heallh Officars in Khyber Pakhtunkhwa.

o
N

SECRETARY HEALTH
1. Regisirar, Peshawar High Court Peshawar,

2. Accountant Genaral. Khyber Pakhiunkhwa.

3. Direclor General, Haaith Services, Khyber Pakhlunkhwa,
4. P80 lo Chief Secretary, Khyber Pakhunkhwa, - '

akhlunkhwa,
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

[abi} i'eslzms'arrihw 25 Mdv *nn

wmwm In exercise of the powers conferred under

" "Rule-20, Sub Rule (1) of the Khyber Pakhtunkhwa, Civil Servants Revised
" Leave Rules 1981, -instructions from Govt. of Khyber Pakhtunkhwa,
" sanction is hereby accorded to the grant of Three Hundred & Sixty Five
2. . 1 (365) Days Leave Encashment 1 lieu of LP.R w.ef 10.06.2022 to

::.09305;2023 in favour nf Dr. Habibullah Khan S/0 Hamidullah Khan,
Ex-PMO BS-19 attached to RHC Gumbat Kohat.

: Consequent upon tis: abous an terms of Section-13 of Khyber
. pakhtunkhwa Civil Servants, £2° 1%73, Dr. Habibullah Khan S/0
" Hamidullah Khan, Ex-PMO BS-19 attached to RHC Gumbat Kohat

~ --ghall stand retire from Government Service w.e.f 09.66.2023 on attaining
age of sixtieth (60") year, as his date of birth 15 10.06.1963.

SECRET.
(s F 1

S T NO, q o 7‘)' - (‘j(‘ even dated
| 4. Copies to the:- :
1. Accountant General, Khyber Pakhtunkhwa, Peshawar.

2. Director General Health Services. Khyber Pakhtunkhwa, Peshawar.

. -District Health Officer, Kohat. '
- 4, District Accounts Officer, Kohat ‘_

5. Deputy Director (IT), Health Department, Khyber Pakhtunkhwa, for
uploading on official website.
. 6. PS to Secretary Health, Government ol Khyber Pakhtunkhwa.
;. 7. Doctor concerned,

8. Personal file of the doctor concerned.

SECTION OFFICER (E-V)

STRICT DRECTOR
LIVESTOCK KoHaT



Legible Copy / %{

GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Dated Peshawar the 25" May, 2023
NOTIFICATION

No. SOH A(E~V) 5-5/2023: In exercise of the powers conferred under RuLe-'

| 20, sub rule (1)of the Khyber Paknhtunkhwa, Civil Servant Revised leave Rules
1981, instructions from Govt. of Khyber Pakhtunkhwa, sanction is hereby
accorded to the grant of Three husband & Sixty five (365) Days Leave -
Encashment in lieu of L.P.R w.e.f. 10.06.2022 to 09.06.2023 In favour of Mr.
Habib Ullah Khan S/o Hamld Ullah Khan, Ex-PMO BS-19 attached to RHC
Gumbato Kohat.

Consequent upon the above, in terms Br Section-130f Khyber
Pakhtunkhwa Civil Servants, Act, 1973, Dr. Habib Ullah Khan S/o Hamid Ullah
Khan, Ex.PMO BS-19 attached to RHC Gumbat Khan Kohat shall stand retire
from Government Service w.e.f 09.06. 2023 on attaming age of sixtleth (603“)

- years, as his date of blrth is 10.06.1963..

Sdy/- s
SECRETARY HEALTH
GOVT. OF KHYBER PAKHTUNKHWA
No. 9072-80 even date
Copies to the:-
Accountant General, Khyber Pakhtunkhwa, Peshawar
2 Director General Health Service, Khyber Pakhtunkhwa, Peshawar
3.  District Health Officer, Kohat
4, District Account Officer, Kohat
'5..  Deputy Director (IT), Health Department, Khyber Pakhtunkhwa,
for uploading on official website,
PS to Secretary Health, Government of Khyber Pakhtunkhwa
Doctor concerned.
Personal file of the doctor concerned.

—t
i

@ N

SD/-
- FAZAL AMIN ,
~ SECTOR OFFICER (E-V) ’

-




GOVERNMENT OF KHYBER PAKHTU
FINANGE DEPARTMENT
(REGULATION WING)

Dated peshawar the 22.05-2019

NOTlFlCATIQN |

No.FD(S0S R-ma-}G[Zle, in pursuance of the judgement of Peshawar kigh

o i Wt penion MNo. 627~A/2018 dated: 18.12.2018 and
Judgements of vanaus Lower Counts a@s well @s supersession of Finance Department
pohcy later No.EO-1/ l-22:2007-08!FD dated: 29.01.2008, the Competent Authority
has been pieased (0 accord sancuion of reguiarization of Fixed Pay ClassV
, emplityCes appointed hetwnen 1692 10 1999 by edending them the status of civil

cervant as per Ciil Servant Acl 1973 fram the date of ther first appémtr‘ncnls

Coun Abbottabad £

nstead of the dite of thew regulanzation w.e{ 01.07.2008 In their respecire

entilies in the best of public mterest.

CECRETARY TO GOVERNMENT
OF VHBYBER PAKHTUMKHWA
FINANCE OEPARTMENT

i Endst; No & dateeven , .
i Copy for information and necessary action is forwarded 10 the.

[he Additional Chief Secretan (P& D, Khyber Pakhtunkha
The Provincwl 'ohice Opficer. Rhyvher Pakhiunkhy 4.
. The Accountant General Khyvber Pakhtsnklnea
The Principal Neereuan 1o Cluet Muisier, K ber Pakhtunkima.
the Prncpal Secretan W0 Gy ermat, Rl bl Pakhlunkins.
All Adrmnstratis © Qeeretanies Lasernment of Rhyber Pabinunkhiwi .-
Al Deputy Commissioners i Khaber Pakhitunkhwa :
Al Heads ot Attached Depanintents 10 N ber Pahhtunkbiwa
! The Dieestar dreasunes & Accouts Khaber pFakbtunkhwa.
e e Direcir | acat Fund Autht. Khybet Pakhtunkhwa.
11 Direstne T {"inance Depanment -
13 Hudeet Oifreer-NL inance Pepanment .
13 Al Desteet Controller ol Scevunis Khyber Pakhiunkhwa.
12 A Dhsinet Account Ufieers m Khybet Pakhtankhwa.
PYES we Ul Sectetany. Klisbher Pab htunhbna
147 1S 1o Seorctars Praanes, fohy her TTaklitunkine s
ll:" ‘i:\‘:;h.{‘::s:‘1]\‘0:2?:[{” I nanee Depanment, Khyher Pahhiunkhwa
: Secgetary tRegulanon). binance Department.

m“f:fl"l—..a’_.—

(MOAZZAN KHAN)
_~8&chon Officor {SR-N}
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LLFORL THE KIYRIR T mummnm GERVICE TRIBUHAL l‘rirlMWN’
AT CANP count,, swm.

vevyi e Appeea lin A 2.-’; (YPLPA I { '
.,‘\A"h‘ ';f I'\S‘ii%ﬂit,'—’ﬂ ﬂ': "" )“) ! . (
Sl el g GRS it

" - . vilone + M Lt B4
Cioa B imay, Medical Supennterdent Haweas Shant Viicey

Hovad 3 T gtavear, Distiet Syt
{(Appeiant
VERSUS

i Sectet iy Health Government of Khyber Pakhlunzhwia Peshdviar -

RS & AT N i\,

(Respondents) -
“ ‘.\l's‘J ‘\.’ .
Azl .. - For appellant,
' amane et Riaz Khan Paindakhel
Jos<aet sovocate General ) ...  For respondents.
- Mo Tazng Rehman ' Member (1)
Aisy Farecha Paul ‘ Membor (E)

UDGMENT :
PO/ i-‘l't*l'»llil\l,w.,!‘JE!!!BERQ(J)?'“*" appellant has invoked tne

Junsdiction of s Tribunatl through above itied appeal "wilh thé
_ ! .

Majer 1 fhface, ndlofl: - $
“Thal on acceptance of th?ls appeal, the service of the
»55 J/(./\ ~ appellant may - very klml.ly be 'cousidcrcd' from
i .
. \ 18.12.1994 Inslead of 11 12,1998 for the purpose of
AT ; TED pensionary benefits”, E
2.

et facdy of the e e arL hal appellant vips appointed in

Hca'i'* dupariment as Medical omcu vide order doted 18.12. 1995,

) rﬁ:n
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Legible Copy . T~

- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
AT CAMP_COURT, SWAT

Service Appeal No.4753/2021

.

Date of Institution - 05.04.2021
Date of Decision - 04.01.2023

" Ghulam Rehmani, Medical Suﬁerintendent Nawaz Sharif Kidngy Hospital,
Manglawar, District Swat '

(Appellant)

Versus

The Secretary Health Government of Khyber Pakhtunkhwa Peshawar, and

two others.
: (Respondents)
Imdad Uliah : | : T
Advocate : .....For-Appellant
Muhammad Riaz Khan Paindakhel )
Assistant Advocate General ......FOr respondents

Mrs. Rozina Rehman ... Member (J)

Mrs. Fareeha Paul ~w.  Member (E) o o

JUDGMENT

ROZINA REHMAN MEMBER (J): The Appellant has.invoked
the jurisdiction of this Tribunal through above tilted appeal with the prayer as

complied below - S e

-

ey

That on acceptance of this appeal, the

service of the ap’;iellant ‘may very kindly be

considered from A18.12-.1'995 instead of

11.12.1998_ for the purpose qf_ pensionary

benefit.

.y

-
.

2, - Brief facts of the case éré,ihat appellants was appointed in -
Health Department as Medic# Officer vide order dated 18.12.1995.
ATTSFED | :
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He 1 e for regular st thtough khyber Pakhtunkhivia Public

Servae Comirise.on through proper channel and got selected vide

o cated 11121898, The appetlant was netforming his dubies to

the «att-adiy of the authoiitios and in the meanvhile ho got

: ;rﬁwmh,\t to HNS 19, His retirement was due In the month of April |

021 woenon the meanwhile, he came to know thal his initial -
sonice o about 3 years Wwas - not countcd for the purpose of

pons.cna 'y tenefits, That as per numeraus judgmcnls of Supreme

Court o Pakistan it has become a setiled principle that the initial
senice, even ‘it be contract, will be counted for the purpose of

ca*cblat!ng pension of the employee but the same was not done in

the Case of appellant Feeling aggneved he submltted departmental
2op2al nut the same was not responded to; hence the present
ser;.fuce eppaal.

3.> We have heard Imdad Ullah, Advocate learned counsel for
the appellant and Muhammad Riaz Khan Paindakhel. learned
Assistant Advocate General for respondents and have gone th{ough'

the reccrd and the proceedings of the case in minute particulars.

4. leamed counsel for the abpellank.submilted that ‘the appellant
ﬁéd been regularly performing his duties since his first ent‘ry into.
sefvice 1e 18.12. 1995 tili dale without any break bul the penod from
18.12.14995 nll 11.12.1998 was not counted in utler violalion ang

negation of the law and rules on the subject to the detriment of the

. appeliant. He contended that ;he dppcllanl was discriminated as

1

s:m:lar!/ placed persons were given benefils of conlract period and
.

Mhe:r contract period was counled lor pens;onary benefils. It was




e

Legible Coéx - KJ

The then applied for regular post through Khybér Pakhtunkhwa Public service

commission through proper channel and got selected vide order dated
11.12.1998. The appellant was pérforming his duties to the satisfaction of the

authorities" and in the meanwhile he got promoted to BPS-19, his retirement

-

3

was due in the month of April 20Z1. When in the .meanwhile, he came to know
that his initial service of about 3 years was not counted for the purpose of
pensionaty. benefits. That as per numerous judgments of Supreme Court of

Pakistan it has become a settled principle that the initialv.servicé, even it be

contract, will be counted for the burpése of caulking pension of the employee |

but the same' was not done In the case of the appellant. Feellng aggrieved he )

submitted departmental abpeal but the same was not résponded to, hence the

present service appeal

3. - We have heard Imdad Ullah,"Advocate learned counsel for the
appellant and Muhammad Riaz Khan Paindakhel, learned Assistant Advocate

General for respondents and have gone through the . record and the

proceedings of the case in minutes particulars.

*

4. . Learned counsel for the appéliant, submitted that the appelfant had -

been regularly performing his*éluties since his first entry into sgrvice i.e.
18.12.1995 till 'da_te without any break byt the period f'rom,l 18.12.1995 Hll
11,12.1998 was not counted in ﬁtter violatiéﬁ “and negation of the law a;’ad
rules on the subject to the detriment of tﬁe a.ppeﬂa.nt. The_ contended that the

appellant was discarnate as similar placed persons were given benefits of contract

period and their contract period was counted for pensionary benefits, it was

17
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({n(herrgggued that the appellant was entithod 1o the galiol clalmad as

fhat was i cliSsIC case of misuse and abusa of tha sulhorily by the

respondonts

S. | Lonversely, learned Assi:;tm)l Advocale (ﬁcncml submilted that

the appellant was requlanly appointed as medical olficer on the |
'rew’T‘I1;l‘l\('t‘li0|\ of Kyber Pakhtunkhwa Public Survice Commlssion

and that being recommended by the commission, appellant was

eatithen for senionity In accordance with meil asslgned by the Khyber -
Pakhlurhliwa Public Service Commisslan as por rule 17 (1)(a) of the

Khybe: - Pakhtunkhwa  Civil - Servant (A|)|'>olnt|ne:it, Transfer &

Promoh.an) Rules 1989, MHowever, appellant was ool entitled for

Senloril\..' or other benefits of the service rend’ored as contract
énxoioyae. Lastly, it was conlended that contract servlcé could not be

countad wardg pension benefits according to rules.

0. After hearing the learned counsel for the parftes and going

throunly the record of the case with Lheir assistance and after
perus:ng the precedent cases cited before us, we are of the ppinion
that appellant was appointed as medical officer on contract basis in
(BPS-17) for a period of 1 year or till the availability of Khyber
Pakhturikhwa Public Service Commission selectee on '1‘8.12‘1995. He
was recommended 'by the Khyber Pakhtunkhwa Public Service
Commi«sion Pc;';haWar for appolntmeni as medical officer In Health
Departrﬁcnt on regular basis vide order dated 11,12.1998. He got
retired on 05.04.2021. Now only question before this bench Is as (o

whether he is entitled to the pensionary benefits right from date of his

first appointment i.e 1§.12.1995, Penslon roll, data sheet and pension
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glip We's also produced before this bench which further support the

c!atm of the appellant In view of Rule 2.3 or West pakistan Civil

gervices Fension Rulcs 1963 ch appellant is 1o be paid pens nsionary

benef s trom the date of his first appointment. It is a viell settled law

that woen any empluyoo on contract is absorhed Into regular

emplaynient, and there Is no bmal' in his service, then period on

conlract emyroyment has to be considercd (or counting length of

comioe of ponstonary benefits ete, Relfance 15 placed on 2010 P.LC

3y, weeren, o is held:

imen an employee was requiarized, his totd! fength

= sonce, was to be computed from the day he
e he service that could be temporary Or

~theriise, Even period of an employee of daily wages

would be counted for the pufpost of computing
rensionary benefits’.

7. vhile considering the above, we are not inclined to hold a

dv’ erert view, therefore, while acceptlng this appe

respoqc‘nnts to pay all the pensnonary benefits to the appellant by

coun

18.12.1995. Parties are left to bear their own costs. File be consigned |

to the racord room.

- Mémber (E) C,
Camp Court, Swatcr fied

al, we direct the

tmg his service from the date of his initial appointment i.e

[7
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o  Legible Copy
Slip were also produced Eefore the bench which further support the claim of
th.e‘appellant, in view of the rule 2._3.of West Pakistan Civil Services Pension

Rules, the appéllant Is to be paid pensionary benefits from.the date of his first

appointment, It is a well settled law that when any employee on contract is )

absorbedinto regular employment, and there is no break in his service, then

period on contract employment has to be considered for counting lengfh of
service of pensionary benefits Etc.l Reliance is piaced on 2010 P.L.C 354,
wherein, it is held;“ |
| - ‘When an employee was regular/'z;eaﬂ his total
‘length of service, was to be computed form the day

he joined the service that bo&/d be_ temporary or

ofherwise. Even gériod of an employee of daily

wages would be counted for the purpose of

computing pensionary benefits’

7. - While considering the above, we are not inclined to hclﬁd a-,
' differerit _view, therefore, while accepting. this appeal, we diréct the
respondents to pay all the pensionary benefits to the'appellaht py counting his. ‘
service from the date of hls Initi-al appdintmént i.e, 18.12.1995, Parties aré left |

“to bear their own costs. File be consigned to the record room.

Announced : . ' . ;

04.01.2023
Sdj- | .- sdf--
Fareeha Paul - . . Rozina Rehman
‘Member (E) , - Member (J)

Camp Court, Swat Camp Court, Swat

/5
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l' ® IN THE PESHAWAR HIGH COURT PESHAWAR

%7

WRIT PETITION No.__ 12016

Amir Zeb,
Widower of Asiya Shafi, T
R/o Fazal Ganj, Siace Mandi, ‘ .

~ Risalpur, District Nowshera............. rreereren “ver....Petitioner

' !
/ e
1. e District Account Officer,

District Nowshera. .

™" 2. The Accountant General, e
/hyber Pakhtunkhwa, Peshawar,
3. - The District Education Officer (Female),
: District Nowshera.

4.  The Director, g .
Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.

5. The Secretary, :
Govt: of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department,

V\/ Peshawar.

- 6. The Secretary,
' Govt: of Khyber Pakhtunkhwa, : .
Finance Department, Peshawar..... li erereeennne.RESpondents

WRIT PETITION UNDER ARTICLE, 199 OF THE
¢1156 10y CONSTITUTION 'OF - THE ISLAMIC REPUBLIC OF

: Q’AKISTAN, 1973.
Deputy fegistras—

. DI SEP 26

|
[

Respect;fully Sheweth,
i .

WP3394P2016-GROUNDS *

]
v 5
1
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1.

" her duty after cdmplqting the requisite codal formalities. The '

. { : . ‘ . .
The concise facts giving rise to the present writ petition are as under:- .

_ That petitioner’s wife (Late) Asiya Shafi was appointed as PTC
on contract .t;asis by ‘an office order dated 28-02-2003 .

(Annexed-A) passed by the Executive District Officer

Nowshera. In pursuance of which she assumed the charge of

respondent No. 3 had also maintained service' book of
petitioner's wife therein necessary entries have been made from
time to time. Copies of the extracts of service book attached as
(AnneXed-B)

That later on, the Khyber Pakhtunkhwa Civil Servants
(Amendment) Act, 2005 (IX of 2005) dated 23-07-2005 thereby

- Section 19 of the Khyber Pakhtunkhwa Civil Servants Act,

FILED TOpAY

1973 was substituted according to which. all the persons

appointed in the prescribed manner to a service or post on or

after the 1% day of July, 2001 till the- commencement of this

Amended Act but Such appointments made on contract basis
shall be .deemed to have been appointed on regular basis.

Therefore the service/appointment of deceased émployee was

fully covered by amended law and thus she was the regular ‘

employee of the Department.

- That on 31-07-2015 the wife of petitioner was died during

service and in this regard an office order was issued on
31-08-2015 (Annexed-C) by the respondent No. 3. In this

" connection a death certificate was also issued by the Secretary

Umon Council Kheshgi Payan (36) district Nowshera dated

" .10-08-2015 (Annexed-D).

Thaf petitioner/widower of Asiya Shafi was the legal heir so he
apphed for obtamxng the Certificates of Successxon and

WP3394P2016-GROUNDS
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Guardianship which were allowed by the Competeént Courts of
Law after due process and then he applied for the payment of
all admissible retirément amounts due against the department
includihg' leave encashment, GP fund, benevolent fund, Group
Insurance, gratuity and pension etc. The amoint of leave
encashment, GP fund and other admissible funds were paid to
him but when the papers of pension were prepared by the office
of respondent No. 3 and submitted in the office of respondent
No.1 that were returned by the respondent No. 2 with the

objectnon that she was not entitled to pensionary benefits being

appomted on contract basis _vide letter dated 30-11-2015
(Annexed—E)

X

Hence Petitioner being aggrieved of the impugnéd letter and
finding no adequate and efficacious remedy is constrained to

file this petition on the following amongst other grounds:-

Grounds:

A,

That respondent No. 1 has.misconceived the case of petitioner
and unlawfully denied to accept the papers of pension and grant

him pensionary benefits which is not sustainable under the law

That petitioner’s wife was regular and permanent employee of
the education department and she was entitled to pensionary
benefits on her retirement but unfortunately she was dxed during
service and now peﬁtloner is entitled to receive such benefits
which was denied on frivolous and baseless grounds by the

responident No.1 which is unfair, unjust, illegal, mala fide and
FILE

not tenable under law and rules on subject.

AY ?

Demnty B 318?1‘&‘% “
03 SEP 2014

WP3394P2016-GROUNDS
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" The order of refusal of reslﬁondents for not gfanting the pension

along with other benefits is perverse and against the settled

principle of law and justice and as such is liable to be set aside.

That in the similar cases this Hon'ble Court has allowed the writ
petitions ihereby declared the legal heirs of deceased employees

entitled to the ‘pensionary benefits on the same point of law.

"~ Copies of judgments are attached as (Annexed-F & G). '

'pleased to:-

©

(i)

(iii)

It is therefore, humbly prayed that this Hon'ble Court may be

Declare the impugned letter dated 30-11-2015 as illegal,

perverse, without lawful authority, of no legal effect, ineffective

on the rights of petitioner, nialg fide and liable to be set aside.

Direct the respondents to entertain the papers of pension of the
deceased -wife of petitioner and release the pension and other

benefits to petitioner/widower without any delay.

Any other relief as deemed appropriate in the ¢ircumstances of

case not specifically asked for, may also be granted to

petitioner.

. Dated: £)-/09/2016

Through

Khush Dil Khan
ocate, O
Supreme Court of Pakistan

FILED JOoDAY

Pannt Registm; '
o scr 206 )

2

. WP3394P2016-GROUNDS
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a |
o - CERTIFICATE
‘Ce‘rtified on instruction that petitioner has not previously

~moved this Hon’ble Court under Article 199 of the Constitution of the
Islamic Republic of Pakistan, 1973 regarding present matter. |

Khush Dil Khan
Cate, Peshawar
List of Books

1. - The Constitution of the Islamic Republic of Pakistan, 1973.

2. Services Law.

NOTE

1. Three spare copies of the Writ Petition are enclosed in a .
~ separate file cover. : , :

2. Memo of addresses is also attached. '
| \ .

Khush Dil Khan
Advocate, Peshawar

© WP3334P2016-GROUNDS
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- Amir Zeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Mandi,

Risalpur, District Nowshera.........ve vouee. e

. Versus

The District Account Ofﬁcér,

District Nowshera and others ....................

AFFIDAVIT

® IN THE PESHAWAR HIGH COURT PESHAWAR

)

I, Amir Zeb, R/o Fazal Ganj, Siace Mandi, Risalpur, District
Nowshera, do hereby solemnly affirm and declare on oath that the

contents of tlus writ petition are true and correct to the best of my

knowledge, and nothing has been concealed from th1s Hon'’ble Cout.

s

Deponent
. Identified by . L
/ “"....-.o«éféﬂnn’nnu - ) - t
. Certified tiva itk -y wnz widiad an solemnly
Khush Dil Khan ATAFMAtON St il 10 7 e iy M eens
ate, Peshawar day Of...eKeff .. - HE5 W}’&ZZ ........
~ sto. 2R Y. b 72— "
, who was ider?r . 0. /M.MM
' Who is persons. .y ne ., it gt
n ,.rmms.s oner
Rashigund: Mg Lourr, Pag hawar

. ——e

WP3394P2016-GROUNDS

Q BE TRUE copy

R
h Court, Poshau 3
©d Under Aarticte 3 i
anoon-esShahadat Act 1

18 0CT 2023



IN THE PESHAWAR HIGH COURT,

PESHAWAR,
Dudicial Department].

Writ Petition No.3394-P/2016

Date of hearing:- 22.06.2017
Petitioner(s):- Amir Zeb Widower of Mst. Asiya Shafi by

h Dil vocate.

, .
Respondent (s):-The District Accoupt Officer. Nowshera & 05

others by Syed Qaisar Ali Shah, AAG.
JUDGMENT

i{OOH-UL-AMIN KHAN, J:- Through this Common
judgment, we, propose‘ to decide the following
Constitutional Peﬁﬁons filed under Afticie 199 of the
Coqstitution of Islamic Republic of Pakiétan,: 1973
(the Constitution), as identical questions of law and facts
are mvolved therem and the writ sought by the petmoners
is also one and the same.

1. Writ Petmon No.3394-P/2016
(Amir Zeb Vs District Account Officers Nomhera
etc)

2. Writ Petition No.2867-P/2016
Mst. Akhtar Bibi Vs District Education Officer (M)
Kohat etc).

3. Writ Petition No. 3143-]’/2014 _
(Mubammad Shah Zaib etc Vs Govt of Khyber
Pakhtunkhwe through Chief Secretary and others)

- 4, Writ Petition No.2872-P/2014.

Hakeem Khan throngh LRs Vs Govt of KPK
through Sectary Elementary & Secondary
Education, Peshawar etc)

5, Writ Petition No.1339-P/2014

(Mst. Rani Vs Sub-Division Education Officer etc).

6. Writ Petition No,55-P/2015
. {Mst, Bibi Bilgees Vs Govt of KPK through
‘Sccretary Finance, Peshawar).

: i o
WP3394P2016-Judgements

Peshawfr High Court
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2. Amir Zeb petitioner in W.P. No.3394-P/2016 is the
widower of Mist. Asiya Shafi (late). His grievgnc;e is that
on 28.02.2003, his wifé. was initially appointed as PTC on
contract basis and, later. on, by virtue of Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2005, her
service was regularized. On 31.07.2015, during her
service, she met her natural death, therefore, he being her
widower/LR applied for payment of her all admissible
retirement benefits, in pursuance whereof, leave
encashment, GP fund and other admissfble funds were pai&
“to him by the respondents, but his pension claim was
refused by the respondents oﬁ the ground of lack of
prescribed length of her regular service, excluding the
period of her service on contract, hence, this petition.
3. Mst. Akhtar Bibi, the petitioner in Writ Petition
No.2867-P/2016, is the widow of (ate) Lal Din Class-TV
employee. She has averred in her writ petition that her late .
husband was initially appointed as Chowkidar on
01,10.1995 on contract basis, howéver, later on, his s‘ervice
was regularized vide Notification No.BO1-1-22/2007-08

dated 05.08.2008. On 15.05.2010, the deceased died

-

J { during his service, so she applied for her pension but the
\f;a same was refused to her on the ground that the regular
service of the deceased employee was less than the

. prescribed length of regular service, hence, this petition.

WP3394P2016-Judgements
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3
4, Muhammad Shah Zaib and Muhammad Afnan

Alam are the LRs of deceased Fakhar Alam. Their

- grievance is that their deceased father was appointed as

Chowkidar on 13.01.1998 in Mother Child Health Centre
'l‘ank,'who, later on, during his service was murdered, for

which FIR was registered against the accused. Petitioners

applied for retirement of the deceased. Vide notification

dated 31.12.2013, the deceased was retired from service on

account of his death w.e.f. 21.10,2013, The fax_ni!y pension

- of the deceased was prepared and processed, however, the

same was refused to the petitioners, hence, this petition. .

s, Petitioners in Writ Petition No.2872-P/2014, are

the LRs of deceased Hakeem Khan' Class-1V employee,
who died during pendency of the instant writ petition.
Grievance of the petitioners is that their predecessor was
appointed as Chowkidar bon fixed pay 'in Education
Department on 24.04.1993. Vide order datcd 29.01.2008,

service of the deceased alongwith his counterparts was

| regularized by virue of Khyber Pakhtunkhwa Civil

Servants (Aﬁaendmem) Act, 2013 w.e.f. 30.06.2001. On
attaining the age of supérﬁnnuation, the deceased got
retired on 31.12.2012, so petitioner applied.for grént of his
pension but the same w'.as refused, hence, this petition.

6. Mst. Rani, petitioner in Writ Petition
No.~1339~,P/2014, is the widow of Syed Imtiaz Ali Silah

(late) Class-IV employee. She has averred m her writ

WP33984P2016-Judgements

& A




-

e

S —— i e -

4

petition that on 15.01.1996 her late husband was appoimed
as Chowkidar in the respondehts department on adhoc
basis/fixed pay, whose service was, later on, regularized on

30.07.2008. During his service, the deceased met his

_natural death on15.01 .2012, hence, the petitioner applied

for her pensionary benefits, but the same was refused on
the ground that though service of the deceased was

regularized but - witﬁout_ pension gratuity, hence, this

© petition.

' 7. Mst. Blbl Bilgees, petttloner in Writ Petition

No. SS-P/ZO]S is the widow of Saif ur Rehman deceased
Her grievance is that her deceased husband was initially

appointed as Chowkidar on 09.07.1995 in Public Health

Department Nowshera on contract basis, however, his

service was regularized on 01.07.2008. The deceased died
during his service on 05.05.2012, so when petitioner

applied for his pénsionary benefits, the same was refused

| to her on the ground that the deceased was lacking the

prescribed length of regular service, hence, this petition. .
8. - Respondents in the above writ petitions have filed
their respective Para-wise comments, wherein they have

admitted the fact that the peJns‘ions have been refused 1o the

petitioners/LRs of lhe'decéaéed employees because they
. were lacking the prescribed length of their regular service,

whereas period of adhoc or contract service cannol be

counted towards rcgular service for the purpose of p pensnon
j
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The learned Addl. AG. also questioned the maintainability of
the ‘'writ petitions on the ground that section 19 (2) of the
Khyber Pakhtunkhwa Civil Servant Acts deal with right of
pension of deceased civil servant, which squarely falls in
Chaptcr;ll. pertaining 16 teﬁns and conditions of  service,
therefore, jurisdiction of this Court under Article 212 of4 the
Constitution is barred. A

9. _ Having heard the arguments of learned counsel for
the parties, record depicts that undisputedly the deceased
employees were the Civil Servants and instant writ
petitions have begn filed by their LRs qua their pensions.
Since the controversy periains to pension of the deceaséd
employees which nccordiug_ to the contention of Worthy

 Lew Officer is one of the terms and conditions of a civil

servant under section 19 (2) of the Civil Servants Act,

‘1973,' hence, before determiﬁing the eligibility of ‘the
deceased employees to the pensitlm or olhérwise, we,

would like to first meet the legal ~question que

- maintainabiti& of the instant writ petitiohs on the gn;ound

of lack of jurisdiction of this Court under Artic;le 212 of

the Constitution. To answer the question, it ;vould be

' advantageous to have a look over the definition of “Civil
&‘//Servant”.as contemﬁlated under section 2(b) of Khyber
6 Pakhtunkhwa Civil Servants A?:ls, 1973 and section 2 (a)
| of Khyber Pakhtunkhwa Service Tribunal Act, 1974, For

the sake of convenience and ready reference, definition

WP3384P2016-Judgements
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given in both the Statute are reproduced below one afier
the other

“2(b) “civil servant” means a person who is a member
of a civil service of the Province, or who holds a civil
post in connection with the affairs of the Province, but
does'fiot includes- :
“ (i) A person who Is on deputation to the Province from the

Federation of any other Province or other authority;

(ii} A person who is employed on contract or on work charged

: basis, or who is paid from contingencies; or .

(iii) A person who is a “worker” or “workman” as defined in the
Factories Act, 1934 (Act XXV of 1934), or the Workman's
Compensation Act, 1923 (Act V1] of 1923)".

“8.2(a) “Civil Servant” means a person who is or has
been a civil servant within the meaning of the Khyber
Pakhtunkhwa Civil Servants Aect, 1973 . (Khyber
Pakhtunkhwa Act No.X VIl of 1973), but does not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordinate Judiciary Service Tribunal Act, 1991;}

As per the definitions of a “civil servant” given in the two
Statutes referred to above, the petitioners neither holding
any civil post in connection with the affairs of the i’rovince
nor have been remained as civ';l servants, thus, do not fall
within the definition of “civﬁ servant”,

10.  Though section 19(2) of the Khyber Pakhtunkhwa
Civil Servants Acts, 1972, in the event of death of a civil
servant, whether before or éﬁer retirement conferr_ed a
right of pension on his/her family Qho shall be entited to
receive sucﬁ penéion or gratuity ﬁr both as prestéribed by
-Rules. It is also unqeniable fact that pension and gratuity

fall within the ambit of terms and conditions of a civil

*

, ‘l / servant, but a legal question wonid arise as to whether the
@ legal heirs i.e. family of a deceased civil servant would be
competent to agitale hiser/their grievance regarding

pension before the Service Tribunal, particularly, when

WP3384P2016-Judgements
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he/she/they do not fall within the definition of Civil
Servant. The Service Tribunals have been constituted
under Article 212 of the Constitution for dealing with the
grievances of civil servants and not fbr their legal heirs.
The question regarding filing appeal by the legal heirs of
deceased’s civil servant and jurisdiction of Service -
Tribunal, cropped. up before the Hon’ble Supreme Court in

case titled, “Muhammad Nawaz Special Secretary

~ Cabinet Division through his Legal Heirs Vs Ministry

L4

N4

set at naught in the following words:-

“A ‘civil servant' has been defined in section
2(b) of the Civil Servants Act, 1973. A right
of appeal under the Service Tribunals Act,
1973 has been given to a civil servant
aggrieved by any final order whether original
or appellate made by a departmental authority
in respect of any of the terms and conditions
of his serve. The appellants admittedly are the
legal heirs of the deceased civil servant and
there being no provision in the service
Tribunals Act of 1973 to provide any remedy
to the successors-in-interest of a civil servant,
the learned Tribunal, in our view, was correct
in holding that the appeal before it stood
abated and the same is hereby maintained".

WP3394P2016-Judgements

of Finance Government - of Pakistan through its

Secrctary Islamabad” (1991 SCMR 1192), which was

In case titied, “Rakhshinda Habib Vs Federation of Pakistan
and others” (2014 PLC (C.S) 247), one Habib ur Rehman
Director General in Ministry of Foreign Affairs, ggéﬁeved by
his supersession filed appeal beforc. the worthy -Service
Tribunal, but unfortunately, during pendency of appeal he dieLl,
therefore, his appeal before the Federal Service 'i'ribunal

Islamabad was abaled.. Rakhshinda Habib, the widow of

A

2L

f High Court



8

" deceased then filed constitution peition No.1021 of 2010

~ aforesaid appeal before the Hpn'ble Supreme Court, which was

before the Islamebad High Court, but the same was dismissed

vide judgment dated 13.06.2013, against which she preferfed

allowed and it was held by the worthy aﬁcx court that:-

“That civil servant conld. not be promoted after his
death, however, pensiongrj benefits of prombtion
could be extended to the legal heirs of the
deceased employees”. ‘

11, Going through the law on the subject and deriving

wisdom from the principles Jaid down by the Honble apex

" Court in the judgments (supra), we are firm in our view

~ Jocus standi to file these petitions because the pensionary -

 petitioners, as stated caxlier,‘being‘ LRs of the deceased

that petitioners/legal heirs of the deceased employees have

benefits are inheritable which under section 19 (2) of the

Khyber Pakhtunkhwa Civil Servant Act, on the demise of a -

civil servants, devolves upon the legal heirs. The

civil servants do not fall within the definition of “Civil

© Servant”, and they having no remedy under section 4 of

" Tribunal, the bar under Asticle 212 of the Constitution is

o/

the Service Tribunal Act to file appeal before the Service

not attracted to the writ petitions filed by them and this

Court under Article 199 of thc_:: Constitution is vested with

the jurisdiction to en!értain their petitions. Resultantly, the |

objection regarding non-maintainability. of the petitions

stands rejected.
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12.  Adverting to question of entitlement of the

deceased employees to the pension, we, would like to

reproduce the reléva;nt rules of the West Pakistan Civil

Services Pensions Rules, 1963 below_. as these would
- advantageous in resolving the controversy:-

“2.2. Beginning of service-' Subject to

any special rules the ' service of

Govemment servant begins to qualify for

pension when he takes over charge of the
. post to which he is first appointed.”

Rule2.3 Temporary and officiating -
servicce—Temporary and  officiating
service shall count- for pension as
indicated below:- .

(i) Govemment servanis bome on temporary -
establishment ‘who have rendered more
than five years continuous temporary
service for the purpose of pension or
gratuity; and ' .

(ii) Temporary and officiating service followed
by confirmation shall also count for
pension or gratuity.

13, The rules ibid reveal that the service of

government servant begins to qualify for pension from the

very first day of his/her taking over the charge, irrespective _

of the fact whether his/her appointmém and entry in to

service was temporary or regular. It is also clear from .

“sub-rule (i) that continuous temporary service of a civil
servant shall also be counted for the purpose of pension and
gratuity -and by virtue of sub rﬁle (ii), temporary and

4 /ofﬁciating “service followed . by con_ﬁrméiion shall be

counted for pension and gratuity. It is undeniable fact that

the NWFP Civil Servant (Amendment- Bill), 2005 was

passed by the provincial assembly on S® July 2005 and

WP3394P2016-Judgements
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assented by the Governor of the Province on 12 July 2005

whereby section 19 was amended and all the employees of

the Provincial Govemment selected for appointment in the
prescribed manner to &w post on or after 1* day of July
200.1, but on contract basis were deemed to be appointed
on regular basis. They were declared Civil Servants,

however, were held disentitled for the pensionary benefits.

Section 19 of Khyber Pakhtunkhwa Civil Servants Act,

1973 was further amended by Khyber Pakhtunkhwa Civil

“Servants (Amendment) Act, 2013. The text of section 19 (4)

' (proviso 1 and 2) are reproduced as below:-

“Provided that those who are appointed in the
prescribed manner to a service or post on or
afier the I July, 2001 till 23™ July, 2005 on
contract basis shall be deemed to have been
~ appointed on regular basis: .
Provided further that the amount of
Contributory Provident Fund subscribed by -
the civil servant shall be transferred to his
General Provident Fund.”

14, From bare reading of section 19 of Arnendrﬁent

Act, 2005 and 2013 respectively, it is manifest that the

persons selected for eppointmeht on contract basis shall be
deemed as regular employee and subsequ_ent& were held
entitled for pensionary benefits. The degcased employees
hﬁve completed the prescribed length of service as their
service lowards pension shall be couhted from the first day
of their a‘ppoinlmem and not frt;m the date of regularization

of their service.

WP3394P2016-Judgements
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15, We deem it appropriate to mention here  that
question of interprétation and true import of the term
pension was raised before the august Supreme Court :of
Pakistan in case titled "Govérhment of NWFP through
Secretary to Government of NWFP Communication &
Works Department, Peshawar Vs Muhamma& Said
Khan an-d others (PLD 1973 Supreme Court of Pakistan
514) wherein it was held that:

"It must now be taken as well settled that a
person who enters governmen! service has
also something to look forward after his
retirement to what are called retirement
benefits, grant of pension being the most
valuable of such benefits. It is equally well
settled that pension like salary of a civil
servant Is no longer a bounty but a right
acquired after putting a satisfactory service
Jor the prescribed minimum period. A
Jortiorl, It cannot be reduced or refused
arbitrarily except to the extent and in the
manner provided in the relevant rules. "

16 In case titled “Secretary to Govt: of the Punjab,

Finance Deparfment Vs M. Tsmail Tnye_r. andl 269
others” 2015 PLC (CS) 296, the august Supreme Court of
Pakistan was pleased to held that the pensionary benefits is
not a bounty or eg-gratia payment but a right acquired in
" consideration of past service. Such right to pénsion is
conferred by law and cannot be arbitrarily abridged or
reduced except in accordan@ with such law as it is the
vested right and legitimate. expectation of retired civil

servant.
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17. For what has been. discussed above, we -by
 allowing these writ petitions, issue a writ to the respondents
departments to pay pension of the deceased employees to

the petitioners/LRs of the deceased.
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: To. .
‘ The Secretary Heblih -
] Khyber Pakhtiinkhwa Pesh

g Through: Proper Chanel
L. Subject: DEPARTMENTAL APEAL

Respected Sir,

It i stated that I was appoinited a5 Medical
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