Sr. | Date of

Order or other proceedings with signature of Judge or Magistrate ...

- |

I No ‘| order/
| proceeding
L - |s .
1 2 3
W‘Mk I
~ Appeal No. 1394/2015
Date of Institution ... 17.12.2015
Date of Decision ... 04.07.2017
Abdul Latif, Ex Junior Clerk (BPS-11), _
R/O Villlage Umarzai, Tehsil and District Charsadda.
Veréusv
1. The Government of Khyber Pakhtunkhwa threuéh Secretary
(E&SE) Department Khyber Pakhtunkhwa Peshawar and
o ‘ others. .
04.07.2017
' JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER Appellant

learned counsel for the appellant _and Mr. Usman Ghani, Dlstrrct

Attorney on behalf of the official respondents present.

2. In this service appeal bearing No. 1394/2A015‘-the: appellant | . -
Abdul Latif, wh1le in the connectmg appeals other affectees have ,
| made impugned order dated 8.8. 2015 regardmg termination of | |

thelr serv1ce from the post of Junior Clerk ‘in the Educatlon o

Department Charsadda and prayed for relnstatement w1th all back o

,\,

benefits.

* 3. Argument heard. File perused.

"f“
L




4,  Leafiiéd*counsel*for=appellant vehemently challenged the

| validity of the impugned order. On the other hand learned District

Attorney contended that the present appeal is not maintainable

under rule-23 of Khyber Pakhtunkhwa Service Tribunal Rules 1974.

5. Appellant was appointed as funior Clerk (BPS-O7) in the

Education Department vide order dated @i.?féz.zolz of Executive

District Officer E&SE Charsadda. During the course of his

employment the pay scale of his post was also upgraded to BPS-11.
However in the enquire report it was surfaced that certain candidates

were accommodated without undergoing the rigors of typing test of

| thirty words per minute and consequently vide orders dated

3.07.2014 and 07.07.2014 the appellant and other “affectees were |

directed to appear in the typing test or else they would lose their

|right to maintain their service. Appellant and other affectees

chéllenged the said orders before Honourable Peshawar High Court;
Peshawaf through writ petition bearing No. 2225-P of 2014. 'fhe '
Honorable High Court itself stepped' in and'dirécteq the learned
District & Sessions Judge Charsadda to hold typing test for the.
petitioners. That only seven out of fifteen petiﬁoners participated in

the test and except one petitioner Usman Qamar all others failed.

| The Honorable Peshawar High Court, Peshawar observed that it was

sin qua non for the post in question that the candidates must have

-| Matric Second Division and Know English tybing with the speed of

thirty words per minute, but except the petitioner Usman Qamar, all |




"

Tthe others failed. The Honorable Peshawar High Court, Peshawar |

while holding that the petitioners are not entitled to the relief and
barring petitioner namely Usman Qamar- dismissed the writ petition
vide judgment ciated 23.06.2015. Resultantly impugned order of tfle
termination of service of appellantAwas issued on 08.08.2015. The
last two lines of the said order ,reéds as under:-

“In the light of above enquiry report &
judgment of the Honorable Peshawar High
Court Peshawar, you are hereby terminated

from the post of J/Clerk with immediate effect”.

6.  Feeling aggrieved against the judgment of | Honorable
Peshawar High Court Peshawar the appellant and .c;ther affectees
also approached the august Supreme Court of Pakistan and filed CP
No. 2251 of 2015. However the august Supreme Court of Pakistan
vide order dated 09.10.2015 also upheld the judgrﬁent of Honorable
Peshawénr High Court Peshawar. Perusal of para-4 of the order of |
augusf Sﬁpreme Court of Pakistan would show that while rejecting
the case/CP of appellant and other affectees the august Supreme
Court of Pakistan was well aware of the fact that the petitioners ie

appellant and other affectees have lost their service.

7. In view of the above scenario of the case, this Tribunal is of
the humble view that the issue of termination of service of appellant
i.e. the matter directly and substantially in issue in this appeal has

already been finally decided by the Honorable Superior Courts of

| the competent jurisdiction. Thus this Tribunal has got no powers to




L
3

entertain the present appeal as well as the connecting appeals, under
the principle of Res-Judicata and under rule-23 of Khyber

Pakhtunkhwa Service Tribunal Rules 1974. |

8. As asequel to above, the present appeal is dismissed. Parties
are left to bear their own costs. File be consigned to the record room

after its completion.

NA
27

(MUHAMMAD HAMID MUGHAL)
MEMBER

2
(GULZES KHAN)
MEMBER

ANNOUNCED
04.07.2017




11.

Learned counsel for the appellant and Mr. Usman Ghani, District
Attorney on behalf of the official responc:féilts present. Vide separate

judgment of today of this Tribunal the present appeal is dismissed. Parties

are left to bear their own costs. File be consigned to the record room.

. - ‘»
ANNOUNCED. . ~—-'f‘, \ R
04.07.2017 ' I T
) (Muhammad Hamid Mughal)
\ é% Member
(Gul Zeb an) - :
Member :




16.11.2016 ' “Counsel for the appellant and Addl: AG for

respondents present Rejomder Submltted To come up for

arguments on 13. 02 2017

. (ABDUL LATIF)
‘ MEMBER

13.02.2017 Counsel for appellarit and Mr. Wisal Ahmed, Litigation Officer
N alongwith Mr. Muhammad Adeel Butt,” Additional AG for responderits
‘ ‘ "present. Learned counsel for appellant requested for adjournment on the .

ground of preparation. Adjournment granted. To come up for arguments on '

' 13.04.2017 before D.B. o
NSy

| (AHMAD HASSAN)  (ASHFAQUEYAJ)
EMBER MEMBER

13.04.2017 | Junior to counscl for the aﬁpellant and Mr. Muhgnﬁmad

“Jan, GP for the rcspon’dcnls present. Junior to counsel for the

appellant requested for adJournmenl Request accepted. To come

up for arguments on 04/07/2017 before D.B.

. o (Muhammad Amin Khan Kundj)
' { ' ' : Member- '
(Ahmad Tassan) ’
Mecmber ’ .




. . . . .
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04012016 | Counse! for the appellant present. Learned counsel for the
: appellant argued that the appellant was serving as Junior Clerk when
terminated from service vide impugned order dated 8.8.2015 on the
l . ’ o ; allegations of irregular appointment where-against he preferred
departmental appeal on 21.8.2015 which was not responded and
hence the instant service appeal on 17.12.2015.

That the appellant was appointed in the prescribed manners

and the punishment in the shape of termination of service of the

. appellant was awarded without any regular inquiry and opportunity of
i

‘ ) hearing and that the punishment is not attributed to the appellant.
N Points urged nced consideration. Admit. Subject to deposit of ‘
A ! security and process fee within 10 days, notices be issued to the
) I .z
- s -2 - respondents for written reply/comments for 1.3.2016 before S.B.
. ) . Cha%ﬁ}an
] booT R
) '01.03.2'0'16:.2; Counsel for the appellant, M/S Khurshid Khan, SO and Wisal
4 4 ..;f.%" ¥ - Muhammad Khan, ADO (legal} alongwith Addl: A.G for respondents
T - ST
I’ ;‘i-'- present. Written statement submitted. The appeal is assigned to D.B
® th for rejoinder and final hearing for 23.6.2016. ‘
. ] ; ; .
k- V.o “
'1 : . . o
B . Chﬁﬂ"an
s -
i 4'.._,&3
I) “ 1 i'. \T:
Y B
57’:' 23.06.2016 * ;k Clerk to counsel for the appellant and Addl:AG lor
1. g 0T ]
':V t f; =, . 2= respondents present. Clerk to counscl for the appeliant requested for
*5, 14 ) . time to file rejoinder. To come up for rejoinder and arguments on ’
| o 16.11.2016.
: )

Mdamnber
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Form- A
FORM OF ORDER SHEET
Court of . '
Case No. 1_394/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings .
1 2 3
L 117.12.2015 )
The appeal of Mr. Abdul Latif presented, today by Mr.
Noor Muhammad Khattak Advocate may be gﬁgfe*d in the
Institution register and put up to the Worthy Chairman for |’
proper order. |
m‘_@_&,ﬁ
i REGISTRAR —
D e B R P

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon p{z = /- /€

CHAIRMAN

B R AT S
(AN U P




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

appEAL No._ (344

_/2015

Abdul Latif - VS - Education Department
_ INDEX

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memoof Appeal | cisieeeseens 1- 4,
2. |Advertisement A |5,
3. Education testimonials B 6- 9.
4. | Appointment order C | 10.
6. |ServiceBook D 11- 14.
7. | Up-gradation order E 15.

1 8. |Payslip F |16

1.9, Judgment G 17-23.
10. Impugned order H 24.

| 11. | Departmental appeal I 25- 26.
12. Vakalatnama = = | i 27.

APPELLANT

THROUGH: |
NOOR MOHAMMAD KHATTAK
 ADVOCATE

' . .
e 8 ey 4
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
- - - A E’mwmm
appeaL No.__ 1394 /2015 ¥ T
' Diary Ho
Mr. Abdul Latif, Ex Junior clerk (BPS-11), o el Lddd9
R/O Village Umarzai,Tehsil and District Charsadda. .
............... e e Appellant

VERSUS

The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

The Director (E&SE) Department, Khyber Pakhtunkhwa,
Peshawar.

The District Education Officer (Male), District Charsadda.

................... JR— o) 21 )

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974

AGAINST THE IMPUGNED ORDER DATED 08-08-2015
WHEREBY MAJOR PENALTY OF “TERMINATION”

'FROM SERVICE WAS IMPOSED ON THE APPELLANT

WITHOUT CONDUCTING REGULAR INQUIRY IN THE
MATTER AND AGAINST NO ACTION TAKEN ON THE

DEPARTMENTAL APPEAL OF APPELLANT WIHTIN THE

-‘STAUTORY PERIOD OF NINETY DAYS

PRAYER: That on acceptance of this appeal the impugned

X I"’f” R.SHEWETH:

order dated 08-08-2015 may very kindly be set
aside and the appellant may kindly be re-instated

- with all back benefits. Any other remedy which
this_auqust Tribunal deems fit that may also be

awarded in favor of the appellant.

ON FACTS:

1-

That the respondent No.3 advertised posts of junior clerk
BPS-07 for District Charsadda on 06-04-2011 published in
daily “AAJ” Peshawar. That appellant having the requisite
qualification and experience applied for the said post and
after participated in the test, interview and Typing test the
appellant was declared successful. Copies. of the
advertisement and educational & professional testimonials

-are attaChed dS dNNEXUIE sacessunnnussnsnnnnasesnsnnnnsn A and Bl

~That vide order dated 11-02-2012 the appellant was'

appointed as Junior clerk (BPS-07) on the proper

.



recommendation of Departmental selection committee. That
inresponse the appellant submitted his charge report and
started performing his duty quite efficiently and up to the
entire satisfaction of his superiors. Copies of the
‘appointment order and service book are attached as
ANNEXUTE sursssssrsassssssssnsnssasasssrnssnssnnnnsns C @Nd D,

~ Department with all zeal and zest at District Charsadda and
as such no complaint whatsoever has been received against
the appellant. That the appellant in due course was
promoted to BPS-11. That it is very pertinent to mention
that after proper verification of the documents of the
appellant the salary of the appellant was released. Copies of
the up gradation order and pay slip is attached as
ANNEXUIE wessssssasssasscsnansnsnes PP PP E&F.

3- 'I"hat'after appointment the appellant served the respondent |
\
|
|

4- - That appellant has successfully completed his probationary
period and was regularized on the post of junior Clerk. That
“all of a sudden the salary of the appellant was stopped by
respondent No.3. That appellant feeling aggrieved filed writ
petition N0.2225/2014 in the Peshawar High Court Peshawar
which was dismissed vide judgment dated 23-06-2015. That
subsequently the appellant filed CPLA No0.2251/2015 in
Supreme Court of Pakistan. Copy of the ]udgment of PHC is
attached as aNNEXUre ...csssssssssissssseseeseninsssnnnns G.

5- That during the pendency of CPLA in the august Supreme
Court Of Pakistan the respondent No.3 issued an order
dated 08-08-2015 against the appellant whereby major
penalty of “termination” from service was imposed on the
appellant without conducting regular inquiry in the matter.’
Copy of the impugned order is attached as.
ANNEXUIE wuvussssssnness SRR |

6- That appellant feeling aggrieved from the impugned order
dated 8.8.2015 filed Departmental appeal before the
respondent No.2 but no reply has been recelved so far.

- Copies of the Departmental appeal is attached as
ANNEXUIE wesaessssrensssrnnen SieassmmsEasisssesEEREEEEERASERSSEEE I.

7- That having no other remedy the appellant prefer the instant
appeal inter alia on the following grounds.

GROUNDS:

respondent No.3 is against the law, facts, norms of natural
justice and materials on the record hence not tenable and

\
l
A- That the impugned order dated 8.8.2015 issued by the |
liable to be set aside.




That the appellant has not been treated by the, respondent’
Department in accordance with law and rules and as such

the respondent Department violated Article 4 and 25 of the -
- Constitution of Islamic Republic of Pakistan 1973.

‘That so far verification a'nd'typ,lng test -are concerned the
- same has already been verified by the concerned quarter.

The salary of the appellant has been released after the

verifi cation of appellant documents. -

That appellant’s certifi cates/ degrees are genuine and not

- bogus; the same can be verified again from the concerned

authorlty/quarter

That no show cause notice has been served on the appellant

~-before issuing the impugned order dated 8.8.2015.

That 'nov regular inquiry has been conducted before issuing

the impugned order dated 8.8.2015 against the appellant. -
That as per Supreme Court judgments regular inquiry is
must in the cases of punishment.

That the punishment awarded by the respondent No.3 is not
attributed to the appellant because the appellant has not
committed any misconduct within the definition of section-3

of the E&D Rules 2011 rather it is the fault on the part of

authority. for which the said authonty be punlshed and not
the appellant.

That no fact finding inquiry has been conducted by the
- respondent Department and as- such the impugned order

dated 8.8.2015 is not tenable and liable to be set aside.

That the respondents acted in arbitrary and malafide manner
while issuing the |mpugned order dated 8.8.2015 against the
appellant.

_That the impugned order has been ‘issued by the wrong

authority, therefore, the |mpugned order is void ab anition in
the eyes of law.

-That appellant seeks permission to advance other grounds

and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed far

Dated: 8.12.2015




APPELLANT
| AB%/é:.,LATIF |
THROUGH:

NOORMOHgﬁMADKHNn%K
' ADVOCATE
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Secondary School Certificate Examination
SESSION 2003-ANNUAL |

~ (Science Group)

M
“

i

~This is to Certify that ___ _ - Abdul Lateef_ . Son:[ Daughter of ' _ _Umer Hayat
and a student of Usmania Public School Umarzai Charsadda . has passed the Secondary School Certificate

Examination of the Board of lntérmediate and Secondary Education, Peshawar held in MarcHIApril, 2003 asa _Regular

' ~The Candidate-passed-inthe-following subjects: = - == ———m—mr: -

i

1. EnAglish  © 3. Islamiyat . 5. Mathematics - ' 7. Chemistry
2. Urdu ‘ 4. Pakistan Studies - . 6. Physics . * .8. Biology

Date of birth accordihg -toladmission form October 3, 1987

/

Ashtt Secketary

candidate. He / She obtained __464 _ Marks out of 850 and has been placed in Grade ~ C __ Representing Good

é‘&fg".rr:,“ T :
Vg N R A €
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RUAICOULEISI0 @@ PO Qnﬂi’l’“ ?&%@i. @6‘3\
CHARSADDA, (PAKISTAN).

Aﬂﬂis{tﬂ/mth TTB GOVt; Of N.WEP Peshawar.
/ Vide Notification No: 2847(1-3)

Sorn/Daughter of

\

Unar Hay a‘t;

>

Abdul Latis

Mg Mrs/Miss

" on successful completion of Djploma in Information Ecﬁno/ogy as per z‘/?e

prescribed sy//abus of the Trade Testing Board (VWFP) Peshawar in
vide Reg; No: 8-U2/ 155/02/0% ' 200%.
course contenls ==

Grade A

® Oracle - DBA
® SystemAnalysis & Design

@ Introduction to IT

® Introduction to Operating System
{(Windows NT, Unix & Linex).

® Microsoft Office

@ Data structure & C Programming

® Data Communication

@ Introduction to E-Commerce

® Visual Basic

2nd Semester

® Business Communication

3 § A

1st Semester,

I

e ——— T Irv=— =

iN RECOGNITION THEREOF THIS DIPLOMA 15 AWARDED TO HIM/HER

AT . Charesdde ON THE 711th DAY OF July 2002

{7 \\\’u:s S/NO:  SOU/CHD/ER/5E15/2003. .
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OFFICE OF 11T EXECUTIVG l')i.\"!fi(l(,"l’()!"I"l(.'f',l{(lx hl')(il \R\:\ DI) A,

’ CORDIER: D :

' _ Con scquus( Aupon: (hc:n,cnmmc
S Commnrittee, Mr.Abdul L.x(ll S/O- Umar Hay:
Charsadda 1\ hierchy
usual allowanees
Khital

ml mtm.s of Dep: utmcnml buuimn

vesident of Umar zai- Distriet
appointed ay Junior CIul\ in BPS-7 (Non' I’umwn.xblo) plus

as admissible lmdcx (hc ules against the vaes mi post at GHS Gui

in the interest of: public scnuc {xun. tlu date 01 Ins talmw over ¢

the !()!Im\m" derms and umdllmn.s
HARRA W .\ *

HEEMS & ZONDITIONS:

harge on

e .:ppnmlmcm I8 m.ufc pux cly

an temporvary hasis .md is h 1!)!0
! Lime without

.|m~mn<' .n'\' neison oy note.
2. H:\ services will ln' soverned by the

Pakhtoonichwy .md by such rules and-orders as may be issucd by
fime lar the ¢ nc--m\ of the Govt: servand {o which lie elongs,

3 e will produce (ie 1!{11 rnd Age Certificate from the Mcdic.,l Superintendent
B concerned, o : : -

to termination at Ny

existing rules L\ regulation of Govt:

t; oi Khyher
the Govifrom time 0

L He should w]m' lilm duty w nthm hllccn days after the l(‘LLI])i of !l s order otherwise
this 2 npmmmcn! will be considered as anceelted, ’

S I case of resign: ulun, one month prior mmw will have (o be given by him or forfeid 01
maonth pay (o (,m| unmcnt

0O

Charge reportys xlmufd be \uhmxl(cd t()
7. No TADA efeis .lllmvc(!

S. His services m[i hc on regular !):lsis hu( non pumimmh!c

AIIHAIRC A% per existing vales poli s of
fhe Government'!

all concerned.

Naote:-The I)I)()'umcu ncd . (lncucd not to draw his s, I].Jﬂ Ul the ver Hiciiiun
the related

af
zncd quar fers nt!.u wise DDHO m!l be

docuy wends from the conce held pL,.\m..:ll/

w\pmmhh fur iy umsuwvnu‘

(Athmlhxh Khan)

! / o Executive District Officer
! o (l' NSEY - Charsadia,
e - |
No. /r_“'_\'__/ o I);llcd Ch:u‘.s"ld(l.l tie /_/ / 02_ /*2{)12,
C ()py for infor, eon aad necesy

yaaction {o the:-
Lo Disteict Account, ()Iltu‘l '(ﬂ.ll:ll'.\':l(l(hl. :
- 2 Principal/ Headn: |slc|/!Ic;ldmislrcss concerned School, - /
' 3 .OfTiciai cancerned, : . C o
4. Office file. :

Lxeeutivd District Offjeer
(E&SE) Charsadaa,
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GOVERNMENT OF KHYBER pn.xu-rummwn L
. FINANGCE. DFPARTMENT !
(REGULATION WING)
Dated Peshawar, the 20-05-2014

(Jl ll"f( ATION

"‘_:.;';() .F;)/\O( FR)10-22/2G14- The competent authority has been pleased to accord sanction to.the:

d..i-rm of puy scaics of the fo! lowing posts, wheréver xist, in all the Dcpzirtnfénts /.Ofﬁcies

! . : ’ - \Ion*cnclatu'c of the post : Exxstmg Scale Upgraded Scalc
g ‘ i Superintendent ’ BS-16 s BS 17
‘ —1 1 Assistent - BS-14. A -~ BS-16
5; CTTh Senior Clerk BS-09 - BS-14
- T T [ Tumior Clerk - BS07 BS-11
; v Pl P of the axisting iheurmbenis of the posts shall be fized in higher pay scales al a
{
i

slage nexts bovc the pay in the lower pay scele.

fa

All the concermed Dcpartmcnts will amend thm. rcspectwc service-rules to thc same cffcct
in the prescribed manner.!

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA © -
FINANCE DEPARTMENT o

Fodst No. & Date even. ’ e

Capy of the above is’ fm—w'xrdod for information 'md nzccssary action to the: -

. RS W Additional Chicl seorotury, FATA, ' o
0 Al Administritive Scerctaries Government ol Khiyber Pakhtunkhwa, é
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa Peshawar. <% F
4. Accountant General, Khyber Pakhtunkhwa, Peshawar.
3. Sceretary o Governor, Khyber Pakhtunkhwa, Peshawar
. Principal Secretary to Chicf Minister, Khyber Pakitunkhwa.
7. Scerciary Provincial Asscmbly, Khybcr Pakhtunkhwa.
8 All Heads of Attached Departments in Khyber Pakhtunkhwd
9. Registvar, Peshawar High Court, Peshawar. N '
. Al Deputy Commissioners, Polmcal Agents, D\smcl & Sessions Judgcs /Exccutwa Dlstrlct Officers m
Khyber Pakhtunkhwa, e -
. Chairman, Khyber Pal\hlunkhwa Public Service Commlssmn Psshawar
. Registrar, Scrvice Tribunal Khyber Pakhtunkpwa, - " © '
. Al the Aulonomous and Scmi Autonomous Bodics in Khyber Pakhtunkhwa
. Secretary 1o Govt; of Punjab, Sindh and Baluchistan, Finance. Dcpartmenr Lahore, Ka.rachl and Qucna .
The District Comptroller of Accounts, Peshawar, Mardan, Kohat, Bannu, Abbottabad, Swat-and D.I. Kha.n '
The Scnior District Accounts Ofﬁccr Nowshera, Swabi, Charsadda, Haripur, Manschra and Dir Lower.”
The Treasury Officer, Peshawar.,
I8 AN Ristrict/Agency Accounts Officers in Khyber Pakhtunkl*wa /FATA.
4 PSQLlo Senior Mimster for Finance, Khyber Pakhtunihwa,
- 20. 1'SQ to Chicl Seeretary, Khyber Pakhlunkhwa, .
2k, Director Local Fund Audit, Khyber Pakhtunkhwa Peshawar.
.22, PS o Finance Secrctary. :
23 PAsto All Additional Sceretaries/ Deputy Secretarics in Firance Depaﬁment
24, All Section Officers/Budpet Officers in Finance Department,
. 25 Abbas Kian- President of .Khyber Pakhiunkhwa Civil Sceretariat Smcrmtcndem Assistant, Clcrks ..
! " Association with reference to his application No. PR/KPS/S ACA/u1/2013 dated 8~ 01-20x4
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PESHAWAR TG COURT, PESH AL\!;»AR
| WP No. 2225-P/2014.

JUDGMENET
Date of hearing. 4.6.2015

Pelitioners (Sher Bahader etc) By M/S Muhammad I| 1az Khan Sabi and Fazle Wdhld
Advocatcs

Respondent (s) By Mian Arsliad Jan, AAG wwlongwitl Mr, Muhdmmad "1fq

Khattak, Dircctor Lcmcanom IKPK Pcshawar
IS

QAISER RASHID KHAN, J. Thrrough the instant ﬁclilion,

the petitioners have prayed fér dc?:l_aring; the orders No. 6431-47

dated  3.7.2014  and No-.‘ 6502-6 datesd  7.7.2014 issued ‘by
respondent No.4 whereby the i)CllllOl]le wvere directed/ requued o

appear i the typing test on 15.7.2014 andd if they failed, it onJd

_— be considered that they had lost their lcgzal right to maintain th;:ir
| service, to be illegal, against the law, imgproper, against the teoms
and conditious of appointment or«:lers..as-:: well as advcniscmq;hi,

( unjust, dxscummatoxy without law ful auuhorlly and of no leg'\!

clfect with furthcr prayer to ‘issuc dircciions to the uspondcnls

restraining them from such illegal act and lharassing the pctit.idpcm

in future.

9

2. Relevant facts forming the backgrround of the instant
petition are that pursuant to an ::dvcrtis«;cmcnl dated 6.4.2011
}'m!)li::hcd m daily “Aagj’ I’u:lm\v‘u wheneby applications were

Sought Trom candidates for dluumt vacareics including Junior

Clerks al District, Chansaddd

i, ‘Ine pelitionwrs being cligiblc and /

rf'“—?:"""'f' ~ |
hoyg DT Ty Ar f Tt,ﬁ

b
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qualified applied for the same. They weere subjected o weitten dest,
lyping test, interview and after fulfilliing all the codal formalities,
they were appointed as Junior Clerkis vide Office Orders dated

11.2.2012 and 25.12.2012. Duﬁng thie course of pcrfor_nmnéq of

their duties, they were promoted fromm BS-7 to BS-11 vidt; ordcr
dated 20.5.2014 with no co;ﬁplaint miade against them. [onxn;ci(cr,
vide impugned orders dated 3,’7'2014 wnd 7.7.2014, the petitioners
were directed to appear in the typing lest or clse they wmilcj l:)sc
their right to maintain their service hemee, the petition in h'.md.. :

3. On 15.7.2014, when lhl'c petitiom came up for hearing bci’orc
the court, directions were given to tthe learned AAG to submit
comments on behalf of the respondeznts and by way of iﬁterim
rchicl, operation ol the im;)Augncd carders dated 3.7.2014: and
7.7.2014 was suspended. Aceordingly,, the desired commcnt$ were
(ilcd by the respondents. |

4.  The platition was adjourned n three occasions dueT 0
abscnce of the lcqmcd couns;cl for the: pctitioncré and lastly 11 iwas

argucd on 28.10.2014 at a’ considerzable icngth by the learned

counsel for the petitioners as well as the lcarned AAG and in order
to scck further zlssi§tz111ce, this court diii‘ccled the learned AAG (o
come alongwith  the Durector  Ecducation  on 30.10.2(‘)14..
Accordingly, the Director [FEducatiton Khyber Pakhtunkhwa
appcarcd before the court.

'S, Keeping in view the allegations of the respondents that the

petitioners were appointed without beiing subjected o typing test




and simul[:mcou:;f)-' to allay thc fcv.u oftthe petitioners rcgd.dmg
victimization at (he hands of (hc respandemts, we with the con:;,cnl

of the learned counscl for the pdmmu: thie teamned AAG and lhc '

Dircctor Education Khyber Palxhtunl\hwa Pcshawar directed thc -

. et mcomnee m—

learned District & Scsswns Judgc Charsaddda to hold the typmg

(st for the petitioners of30 wolds per mimuite, ' . |
6. Today, we have before us tlgc—:'rcportt of the learned Distri_c? _1
& Scssions Judge Charsadda wherein out «of 15 petitioners onlly
seven opted o appear in the test and (he rest preferred to stay: :
mvay. Even oul of the, seven candidtcs who ppeared in e lypingéﬂ' ;
teste petitioner No.2 namely, Us'man Qamar, qualificd (he typing’l' )
fesbwith the speed of 34 wordé per minute and rest of the six} "
candidates failed with 1w scorini; ‘ail’ s AL this Stage our altention :
Was again drawn to the 'udvcrtisc{ncnl dated €.4.201] published in ,
daily *Aaj” Peshavwar whereby zﬁap!icutions werc sought for the :
posls  of Junior  Clerks ‘by Attaullali  Khaan Minakhel EDO .

Llementary and Secondary Education DIS[I’ICH Charsadda. In thc

comments furnished by the respondents, it hag alsoh been
mentioned that an enquiry was held against the saidAAttauHah
Khan EDO, Charsadda for his malpractices; in the Fducation
Department and ultimately he has been penalizéed with stoppage of
three increments.

/. The case of the pctitioners hdb surfacedi eminently j in that

enquiry report whcu,by certlain candldates wesre accomimodated

wWithvewed qoe 1.

B -
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minute and that is how the petitioners were directed through the

mpugned orders (o Justify their preseniee in the department. We

are rather surpriscd Uit burring pelitiomer No. | namely, Usman

Qamar, who managed (o Guahify the typiing test with 34 words per

minulte, the performance of the otiers is abysmal, to say the least.
3. Where it was the sine qu

advertisement in daily *Aaj® dated 6.4.:2011 that the candidates
A

must have Matric 2™ Division and knowy the English typing with

the speed of 30 words per minute for whicch the petitioners offered

their candidature way back in April, 2010 and were in due coursce

promoted to BS-11, certainly they should | have performed betier ‘i,n X

the typing test conducted under the watckhful cyes of the learned

District & Sessions Judge Charsadda bug exeept the petitioner, -

Usman Qamar, all the others failed in the test. As such, it docs nat .

behove the petitioners to invoke the constlitution

this court seeking cquitable relief when thezy have held themselves

disentitled to the said relief by not coming ujpto the mark.

In view of the [oregoing, discussion,-lbarring petitioner No.2

namely, Usman Qamar, who shall be deemesd o have qualified the

frping test, this petition to the extent of the osther petitioners stands

disminned,

anon for tthe post in question as per -

al jurisdiction of"
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19 IHE SUPREZAR COURT OF PAKIST A
{APPELLATE JURISDICTION)

PRESENT: :
FAR, JUSTICH LA 25050 KHAR,
ML SUSTICE QAZTEALT ISA

Gl N 2251 of 2015,

{Cr upped against ihe judgmen! . 2080015 passed by Ihe Poshawar High Courl,

Poshinwarin W, P No, 2228-P of '.'CI/.(.

Scoir Jan end others. - ...Petitioners.
Versus

Govi, of XP{ {hr, Chief Secretary, ?eshcwar, etc, ...Respondents

For ibe pretitioners: M, ML Yo hcm ASC.

N ]

FOF i respondents: N.RL

Cahe of heanng: 09.10.20: 5,
ORDER

EJAT AFZAL KHAN, J.- Tnis petition for leave to appeal has
aicen out of ihe judgment dated 23.6.201 8 of a Division Bench of Peshawar
Higin Cowurt, Peshawar whereby il dismissed the petilion filed by the

Dehicnerns.

N

.. Sie! focis of ine case «s nomrated in para-2 of the impugned

‘Ldgreni read as under:-

“Reicvant focts forming the background of the instant
peliton cre that pbrsuont f on adverlizement daled 6,.4.2011
published in daily ‘Agj’ Peshawar whera2by applications
were sought from  candidates for different vacancies
inciuding Junior Clerks at Disirict Charsadaa, the petitioners
peing eligible ono qualified applied for the same. They were
suljocled to wiillen test, iy :rg lest, interview and after
fultiing all the codal formatiies, ihey were appointed as
Jurior Clerks vide Ofiice Orders cated 11.2.2012 and
25.12.2012. During the course of pelj{or.ﬁ"{gn:e of their dqﬁes,
Moy wore promoled frons B 1o BS I vide order daled
20.5.2014 with no complaini made ugcgnsz' them. However,
vic: impugned orders daled 3.7.2014 and 7.7.2014, e
setitioners were directeo' to apoearin the iyping test or else .

they would lose thoir ighl 1o i ;m Wit ,yuou sQrvice hcho,

ihe pelilionin hand."”

R Rt cotl i

R




.

o VS R vt petilion comie up o hoaring before The High Court,
e i e fempondents sea ol heywere appoinledd alter having
ther ing stence of the responcants was justifiable, the High Court
ivnd siepped in and direcied the leamed Dislicl and Sessions Judge

varsaccin fo hold the typing fest for il notshonoru. On the datle fixed for

s les vy evens out ob Bcen o ealed !5|-ilu: leal, Exaept Usman

Demar who s respondent No. b elord cu, aib others Tailed. The High Court
0 this view of the ragiier neld as under -

“whore i was the sine qua non lu ihe pod in queslion as

oor adveriisement in daily ‘Al cated éd ”OH thal the

O

candiclalos fhust have pMalric 29 Divison ond know the

Cocdidy Lsing ity g apoact of ) WO I minade for

’
’i

B the petilioncrs oifored thek canclideture way back in
A, 2011 ond were in due couse promoled to 88-11,
certainly ihey should have perfcrmed better in the fyping
lest conducted under the walchiul eyes of the learned
Dadict and Scssions Judge Chormadda bul exceplt the
pu... oner, Usman Qeomar, cll the other faiied in the test. As
such, it c¢ioos not behove the scfifioners o invoke the
consiilUicna! juriscliction of this court Jce}\-ng equitable relief
wihon ihey have held themselves Cis Dnhﬂed to the said relief

'w notf coning uplo the maik.'

N

The view faken by the High Court in the nealrix of the case
Goes not smack of any error, absence or excess of jurisdiction. It rather
helped Dinging o lighl who was appointed with justificalion and who was

ai:poinicd otherwise. The view faken by ihe High Court eing just, fair and

"cquiicb.‘c merniis no inferference. The icamed ASC cppeqring for the

peliioncis ot this sicge contended ihci the- case of Sher Bahadur

raspondent Mo. & is distinguishadle as he lost his 21 vears service rendered in

- ihe Populaiion Welfare Depariment on accouni of his appointment against

e posi in quesiion, inerefere, he nas to he teated differently. We

_cpprecicte the dislinction highlighted by ine 2armed ASC for the

: - ATTESTED

gualiicd yping fest, therefore, they couid not giver another fest, Just to-




PRS0 DU LY e seculian cir:‘ur;'::;:(:::10;,\5 of the case we are afraid we'
Lonn h}c-:r, nirm, He, howaever, cold cp,;rooch e D, G, Populchon
vdlicre Separiment and seek his rediress fhcrefron* We have been told
Gl he has cliready opproached e ,znu Do GL il so del him pass an
Civppropicie ordarin this behatlf,
o, For the reasons discuniat abovee, this pelifion is disposed of in
e g mentioned above. S|/ ,lﬁ,jaz Afal Khém,I
Sd/- Qazi Faez Isa,]
Centifieq

)
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- OFFICE OF |
THE DISTRICT EDUCATION OFFICER |

(MALE) CHARSADDA H g @

NOTIFICATION.
|
O1. WHEREAS, Mr Abdul Latif lJ/Clerk GHS; Gul Khitab Charsadda was proceeded under the Khyber
Pakhtunkhwa, Government1 servants (Efficiency & Discipline) Rules, 2011 on the charges pointed
out by Muhammad Humayun Khan, Chairman 8S-21, Provincial Inspection Team Peshawar (now
secretary transport department) as inquiry officer, who conducted formal inquiry against Mr Atta
Ultah Khan Ex-DEQO (M) BS’ 19, Charsadda in irregular appointments in his tenure (now removed
from service} for the charges leveled against him in accordance with Rules, which was
communicated to this OfflC? vide letter No SO (S/M) E&SED/4-17/2013/Attaullah Khan Ex-EDO/Chd
dated Peshawar the Majy 12, 2014, approvec by the Honorable Chief Minister Khyber
Pakhtunkhwa. Recommendfation (iii) of the inquiry report contains the following words;
“Sunior Clerks;» appointed by initial recruitment who do not know the typing mav be
terminated after serving show cause Notice”
|
02. AND WHEREAS, the undersi:gned after havi'ng examined the charges, evidence against
the accused as mentioned in tl%e above inquiry report and report of typing test conducted by session
judge Charsadda received through Honorable High Court Peshawar in writ petition No 2225-P/2014 in
which the following remarks have been recorded in the judgment attested on 25" June, 2015;
“this petition to. ;the extent of the other petitioners stands dismissed”.
[

03. AND WHEREAS, a show cause notice was served upon Mr Abdul Latif GHS Gul Kh:te.) Charsadda
dated 15/07/2015. ; :

]
!

04. AND WHERE AS,-I the com'ipetent authority after having considered the charges and evidence on
record inquiry report, explanation of the accused officials in response to the show cause notice and
personal hearing granted tc} you by the personal hearing committee on behalf of the undersigned
on 05/08/2015, is of the view that the charges i.e not qualifying the required criteria- of typing
against you have been proved.

05. In the light of above enquiry report & judgment of the Honourable Peshawar High Court
Peshawar, you are hereby terminated from the post of §/Clerk with immediate effect.

(SIRA} MUHAMMAD)
DISTRICT EDUCATION OFFICER
' (M) CHARSADDA

Endstt No: gJ 7371 //Dated 4 /‘? , 2015

Copy forwarded for information to the:
01. Director (E&SE)} KPK Peshawar

02. District Account Officer Charsadda
03. Official concerned

v 04. Principal/Head Master concerned
C5. Office file
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The Director

Eliminatory and secondary Education (E&SE)

Khyber Pukhtunkhwa Peshawar. '
' -,

Subject:- Departmental Representation / Appeal Under Section 22 of KP -

o
e
N

o
Y

Civil Servant Act, 1973, against the order of District Education
Officer (Male) Charsadda_dated 10/08/2015 whereby the
appellant was terminated from the post of Junior Clerk with
immediate effect.

That the appellant was appointed as against a vacant post of Junior
Clerk in BPS-7 after due process of appointment prevailed at the
relevant time upon the recommendations of Departmental
Selection Committee and by the then Executive District Officer
(E&SE) Charsadda vide order No0.4355-58/ dated 11/02/2012.

~ That since then the appellant was performing his duty with high

degree of -devotion, dedication and commitment and thus no
complaint whatsoever has ever been made against him in their
whole service career.

That it was in the year 2014 when the appellant was informed / -

called vide office order No.Endsit:6431-47/dated 03/07/2014 for a
typing test to be conducted on 15/07/2014 and in case the appellant
failed it then it will be considered that the appellant has lost his
legal right to maintain his service, the appellant along with others
colleague had challenged the said office order in writ petition
No0.2225-P/2014 before the Hon’able Peshawar High Court
Peshawar but the same was not allowed for reason stating therein
this order of the Peshawar High Court has also been challenged by

the appellant in the Supreme Court where their Civil Petition for

leave to appeal (CPLA) is pending.

That thereafter the appellant was issued with a show cause notice
to which a detailed reply was submitted by the appellant.

That the impugned order of District Education Officer (Female)
Charsadda is against the century old principle of “audi-altram
pertram” as no opportunity . of hearing was provided to the
appellant before the passing the impugned order.

That over the passage of time it is an established law that before
passing an order warranting major penalty a regular enquiry has to
be conducted but in the case of the appellant no such enquiry was
carried out and another enquiry conducted against the Ex-EDO
namely Atta Ullah was made basis for the termination of the
appellant, which is prima facia illegal and unlawful.

Y
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10.

Date.

“That the impugned order of termination of the appellant has been

passed in total disregard of the mandatory provision of KPK
Efficiency and Disciplinary Rules 2011 and thus the same has no
legal footing to stand upon.

That as per the terms of advertisemént and appointment order no
typing test during existence of service is a condition precedent

“therefore the very order requiring the appellant to appear in typing

test was/is illegal and unlawful.

That the impugned order is based on malafide and political
victimization which has promotes bad governance and
unprecedented departmental practice. '

" That the impugned termination order is prima facia illegal and
-void-ab-initio and thus the same needs to be recalled.

It is therefore, most humbly prayed that on acceptance of this
appeal the impugned order of District Education Officer (Female)
Charsadda dated 10/08/2015 whereby the appellant was terminated

- from the post of Junior Clerk with immediate effect may be set

aside and consequently the appellant may be reinstated in his

- service with all back benefits.

Appellant

] ———

Abdul Latif éon of Umer Hayat
GHS Gul Hitab

G e R



 VAKALATNAMA
IN THE COURT OF j«’///— ‘f oriice /MW //%/(WM

OF 2015
. " (APPELLANT)
e/ Latif (PLAINTIFF)
' o ~~ (PETITIONER)
VERSUS
~ (RESPONDENT)
Wz /)z% ___ (DEFENDANT)

I/We %ﬂ’ﬂ/ M/

- Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above: noted matter,
without any liability for his default and with the authority to
‘engage/appoint any other Advecate Counsel on my/our cost.

- I/we authorlze the said Advocate to deposit, withdraw and
- receive on my/our behalf all siums and amounts payable or
dep051ted on my/our account in the above noted matter.

. Dated. / /2015 o |
CLIENT . |
ACCEPTED
NOOR MOHAMMAD KHATTAK
| “(ADVOCATE)
OFFICE:

Room No 1, Upper Floor,

Islamia Club Building, Khyber Bazar,
. Peshawar City.
S Phone: 091-2211391

Mobile N0.0345-9383141
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BEFORE THE HONOURABLE KH YBER PAKI‘]”.[‘UNKI"[\‘(./A SERVICES
TRIBUNAL PESHAWAR |
- Service Appeal No.1394/2015
Abdul 1.atif
| v

District Education Officer & others

. INDIEX
S No [Sesc:r.iption ' Annexute Page
5 1 Comment ~ 1-4
2 Affidavic © ' 5
3 ‘Copy of the enquiry feport A A é —
4 Copy of show cause notice - | B : /a/
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

| ' Service Appeal No.1394/2015

Abdul Latif
Vs

District Education Officer & others

Written comments on behalf of Respondents

Preliminary Objections:
Respectfully Sheweth:

A That the Appellant has no locus standi and cause of action.

B.  That the present Appeal is wrong, baseless and not maintainable, it shows no
strong cause to be taken for adjudication, thetefore, the same Appeal is liablé to
be rejected/ dismissed.

C. That the Appeal is u_njustiﬁaﬁle, baseless, false, frivolous and vexatious. Hence
the same is liable to be dismissed with the order of special compensatory costs
in favour of Respondents. |

D.  That no legal right of the appellant has been violated, therefore, the appellant
has no right to file the instant appeal.

E.  That the Appellant is completely estopped/precluded by his conduct to file this
Appeal.

G.  Appellant has not come to this Hon’ able Tribunal with clean hands. The
Appeal also suffers from mis-statements and concealment of facts and as such
the Appellant is not entitled to equitable relief. |

H.  That the Appellant have no right (o file the instant Appeal and the Hon’ able
Services Tribunal have got no jurisdiction to adjudicate upon and the Appeal 1s
liable to be dismissed. |

L That the instant appeal 1s barred by law and limitation. - .

J. That the appeal is hit by the Khyber Pakhtunkhwa Services Tribunal rules i.e.
rule-23.

PARA WISE REPLY ON FACTS:

1. That the Para is partally correct to the extent that the respondents have
advertised the post of Junior Cletks. But the then Ex-EDEO did not followed




2.

IS R

the procedure and the enquity was conducted against him and in consequent of
that enquity the appellant;have been-put into test and interview and they failed
to qualify the same. Hence termuinated after issuing show cause notice and
personal hearing. (Copy of-enquiry is attached as Annexure A).

(Copy of show cause notice is attached as Annexure B).

That the appellant was appointed without due process and fulfillment of Codal
formalities, therefore, a test was arranged and the appellant was un-able to pass
the same.

That as the appellant was appointed without being subjected to typing test.
And an enquiry was conducted against the then Ex-EDEO Mr. Attaullah Khan
and it was found that irregularities were committed while in appointments of
different categories of employees. Therefore, the appellant was directed by the
Hor'ble Peshawar High Court Peshawar to appear before the District &
Sessions Judge for typing test. The government of KPK 1ssued a notification
No.FD/SO(FR)10-22/2014 upgrading the clerical staff scales which s
annexed with the appeal as annexure E on page 11. Therefore, it is not only the
appellant but also the whole of the clerical staff of the KPK have been
upgraded and not promoted.

The Para needs no comments.

The Para is self explanatory and has been already replied above.

Incorrect the appellant have approached for the redressal of their grievances to

. the Hon’ble Peshawar High Court Peshawar in writ petittion No. 2225/2014

tiled Sher Bahadar & Others. The Hon’ble Supreme Court of Pakistan have
held in 1ts judgment in Para No.3 that when the writ petition came up for
hearing before the High Court the stance of the respondents was that they
were appointed after having qualified typing test, therefore, they could not
given anothet test. Just to sce whether the stance of the respondents was’
justifiable. The High Court itself stepped in and directed the learned District
and Sessions Judge Charsadda to hold the typing test for the petitioners. On
the date fixed for the test, only seven out of fifteen participated in the test.
Except Usman Qamar who 1s respondent No.5 before us, all others failed. The
High Court tn this view of the matter held as under:-
“Where it was the sine gua non for the post in guestion as
per advertisement in daily ‘Aay” dated 6.4.2011 that the
candidates must have Matric 2" Division and know the

Einglish typing with the speed of 30 words per minute for

which the petitioners offered their candidature way back in
April, 2071 and were 1 due course promoted to BPS-11,
certainly they shonld have performed better in the typing

test conducted under the walchful eves of the learned

District and Sessions Judge Charsadda but except the

petitioner, Usman Qamar, all the other failed in the test. As

sueh, 1t does not bebave the petitioners to invoke the

constitutional jurisdiction of this court seeking equitable relief

when they have held themselves disentitled to the said relif

by not coming uplo the mark.”




this view is further supported by the Hon’ble Supreme Court in its
judgment delivered m €:RP:NO.22510f 2015 on dated 09-10-2015 in its Para
No.4 which 1s re-produced for the assistance of the Hon’ble Tribunal as

under:-

The view taken by the High Court in the matrix of the case does not
smack of any error, absence or excess of jurisdiction, it rather helped bringing
to light who was appointed with justficaion and who was appointed
otherwise. The view taken by the High Court being just, fair and equitable
metits no interference. The learned ASC appearing for the petitioners at this
stage contended that the case of Sher Bahadur tespondent No.6 s
disunguishable as he lost his 21 years service rendered in the Population
Welfare Department on account of his appointment against the post 1n
question, therefore, he has to be treated differently. We appreciate the
distinction highlighted by the learned ASC for the petitioners but in the
peculiar citcumstances of the case we are afraild we. can’t help him. He,
however, could approach the D.G Population Welfare Department and seek
his redress there from. We have been told that he has already approached the
satd D.G, 1f s0 let him pass an appropriate order in this behalf.

As both the Superior Courts have delivered concurrent judgments and
supported the stance of the respondents and dismissed the petitions, therefore,
the appellant has no nght to file the instant appeal and 1s liable to be dismissed
inter alia on the following grounds..

PARA WISE REPLY ON GROUNDS:

A.

B.

Incorrect the answering respondents have acted in accordance with law, rules
and policy.

Incorrect the tespondents have acted in pursuance of the enquiry conducted
against the then Ex-EDEQO and in consequent of that enquiry the test was
conducting under the watchful eyes of the District & Session Judge Charsadda
and the appellant failed 1o qualify, therefore, terminated.

. Incorrect the appellant was appointed without due course of law, therefore,

subject to typing test and the appellant was unable to qualify. Hence the
appointment order 1s void ab-initio.

. The Para is irrelevant, therefore, needs no comments.

Incorrect the appellant have been terminated in the Hgﬁt of judgment of
Peshawar High Coutt Peshawar after proper procedure and fulfilling all the

codal formalities.

. Incotrect the proper enquiry was conducted against the Ex-EDEO Mr.

Attaullah Khan for the irregularities committed by him in the appointments of
different categories. Therefore, to bring into light who was appointed with
justification and who was appointed otherwise. Therefore, the competent
authority appointed the then Secretary Transport Of The Govt Of KPK
Mr.Hamayoun Khan of Bps .21 to enquite into the matter and in the light of
that enquiry and recommendations of that enquiry the appellant have been
given the show cause notice and all the formalities were fulfilled and then the
services of the appellant have been dispensed with.




Dated: ___ / /2016

G. The Para as stated teveals that the appellant have been appointed irregularly
and illegally, therefore, ‘havé been subjected to test and was failed to-qualify,
having scrved the department neatly for three years still have no expetience and
knowledge of his job. Hence illegal act can’t create rights. ‘

H. Incortect the Pata is elaborately replied in Para No. G in reply to the grounds.

L. Incortect the answering respondents have acted in accordance with law, rules

and policy.

J. Incotrect the Para is false and frivolous the answering respondents have the

power to terminate the appellant in accordance with law, rules and policy and
in pursuance of the directions of the Hon’ble Peshawar High Coutt Peshawar.

K. That the answering tespondents seck permission to advance further
documents/ arguments at the time of heating of the appeal.

PRAYER:

‘That in the light of enquiry report and recommendations of the said enquiry, -
the appellant have been terminated after due process of law and procedure.
Thetefore, the appellant has no tight to be reinstated as the issue has already
been decided once for all by the Hon’ble Supreme Court of Pakistan and the
answering tespondents have acted in accordance with the law, rules and policy
and with the directions of Hon’ble Peshawar High Court and Hon’ble Supreme
Court of Pakistan. The appeal of the appellant is time barred, therefore, 1s of
10 legal effect and 1s liable to be dismissed in favor of respondents with heavy

COsL.

Respondents

1. Secretary (E&SE) Khyber Pakhtunkhwa.

2. Direcror (E&SE) Khyber Pakhtunkhwa Peshawar.

3. District Education Otficer (Male) Charsadda







BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICES
| TRIBUNAL PESHAWAR
Service Appeal No.1394/2015

Abdul Latif
Vs

District Education Officer & others

AFFIDAVIT

I Mr. Wisal Muhammad Litgation Officer of the DEO (M) Charsadda
do heteby solemnly affirms that the contents of the Para-wise comments submitted
by respondent are true and correct and nothing has been concealed intentionally from

this Hon’ able court.

Deponent

Identified by:

Advocate General Khyber Pakhtankhwa
Peshawar
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c GOVERNMUNT 1 1 WAYBER PAKITUNKHWA
FLEMEN I,-\R".' < SECONDARY EDUCAT 1()N
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DEPARTMENT

No.SO($/M) E&SED/4-17/2013/Attaullah Khan Ex-EDO/Chd - . &
Dated Peshawar the May 12, 2014 .

’."/—\ :
. - '/" . - : e
To ~1\' - : . T}W ;
. ’ r’lé District Education Officer (Male & Female) )} A
- Charsadda. . -
S,ubject: - DISCIPLINARY ACTION AGAINST il ATTA ULLAY KHANM EX-EDO E&SES

. EX-DEO MALE BS-19 CHARSADIA. (110W PRINCIPAL GHS BOGARA-
A KARAK)
| am directed o state that the Chief NMinister Khyber Pakhlunkhwa/ Compétent
“Authority has appointed Mr. Muhammac Humayun- Khan. Ex-Chairrnan BS- 21 Provincial
' 155peclign Team Khyber Pukhlunkhwa Peshawar as inquiry officer to conduct formal agains{ Mr. -
Atta Ullah Khan, Ex-Exccutive District Officer. E&SE/ District Educal 1on Officer BS- ‘lq;
Charsadda (now F’:;inci;oai B83S-10 GHS Bogera Karak) on account of r'leg al appoirntment of Junior |
(‘lc.:;‘l‘ BS-07 and different categories of icuchiciv dunng 2010 0 20135 ar Distriqf__&iducution
Charsacaa in violation or rules & reguiations and proscribad procadure, The inquiry officer s
submilled inquiry report which was moved to the Chicf Minisler Khybe: Pakhtunkhwa for
-approval The Chicf Minis er :(nyb"r Pakatunkhwa has appi ov\,(‘ rcc\;mmendahons of ‘hy

[

inguiry officer at para-i0 (i {0 viii exc sept v) topy encloscd).
e ——

e+

-

2. -+ tis therelore, requested that compliance resoit may be furnished to ail conccrnc-:d

in the light of recommendaiions of the inquiry officer daly approved by Cluel .mlmtor Khyber

2 akhlunkhwa/ Com petent Authority.
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SN |
Y GOVERNMENT OF KUVBER PAKITUNKIIWA
Tt Y ELEMENTARY & SECONDARY ERUCATION
IR A DEPARTAIENT
' Ly e |

St SUMMARY FOR CHIEN MINISTER KINWDBER P \.1\111 UNNIIWA

SUBJE(."I':- !)I\(‘H’I INARY ACTION AGAINST MR, AT CAULUAIT WHAN, EN-EDO

E&SE/EN-DEO (BS- 1 DY NMALLN CHARSADD A INOW PRINCIPAL (BS-IDY QLIS
BOGCARA INARAN. i

Paria-8 of the Sammary refers., ' R
. . 3 R i Cy ’:
Y. Phe Chicl” Miniswer ‘Khivber Pakhtunhbwa? Competeni Avibority had appownted Ny, -
. I
Muhammad  Humayun Khan,  Ex-Chairman (38-2] ) P )

rovincial . Insocciion Team Khyber [
i e

. Pakhtunkhwi (naw Seerctary Transpor, & Mass 'l':’;m.sil Depurtment Khyber Pakhiun khwa) as inquir\" L |
pl—"ﬁjccr o conduct formal enquiry against Me. At Uliah Khan, [Ex-i \u.lu'-\' . Dx.\.ln\l OIl; D .L'si i/ : ‘
Ex-District Ldueation Olfice (BS I‘)) Male Charsadda (now 1ri wipal }’\-") Giis Bou.xr.: l_A\lIu.l i i
N 11\) lor the chs wges mentioned i the C Il.'l“L‘ Sheet and Siatement of ,".l!c;_-.:ulam*.:-’ \'idL nniil}t::nlu)n :

h ) . P i
dated 21-11-2013 (171, ! E
i . i. : i
1. The inguiry officer has now  submiitied IMNTTTEN rcpnr;l Centiaiping the lbl!'t‘\“.;'ing i =
cwbservations/ recommendations (719, i | . i
. g)_l_»:_tn'\=:iii«nt_1i; Co | - o %
R L , .
i ahserved that Moo Attasbsl idinm 151050 (AN Chursaduda :;dwrlisni
i . 1 ! -t N
PG posts iin the news papers. Seruis W VORIRHHCe were conwRaied, Wiltien tost and aping T
. 1 . O
, testowere conductod, P10 tont v vine TEIZCE O T s e O PECAN L & Canr, . ; .,.’"‘
Pohmerviews were heldd, Nerit lists were prepared and disnlaved, .-\ppicl.‘;m: CHIMNICES were also |
notilied. A number o appeals were decided by thie Appellae Comimitive snd vandidutes were : ',{; i
given their due riphts, Tlowever, «rain irregularitios have boen noted in the apooinunent w0 e
Juniar C'lq.’:x‘. reistatenment of sached cnplovees. Ny Nuhanmn! nm__&w__‘lnulu""u : \0
| L sandidile was dippointed as Junicee Clo, Wiy anierial 5n'udu¢§d Setes Diae and ety : !
: -oathar CIHCZOrICS, LSO Clses VENCEY GlOBS Llisew :._\ the Tact 'y dm ©ouimintiior were Jouhd 1 o l t
] . 1
| . vatid while in other cases baseivss. Sonder to extend windue I‘:n.m:‘ o enervins cindidate. :
WrHLen test was condacted for the past i dlior Clerks, Aner )l\\l!... D oSt mesit hist f "I |
. . . ‘. iE
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\ it Naue - | _Desiganation e o
[ M, Al a Al KD 1 ; NeBDO, Chusadhda I Chairman :
2. I Me M lc[soud jan, | District Accounts Ofticer, DCO Olfiee Ch.x. sudda, | Member L
el @ien T R
kN ! Mn.Jd:.muu I\h.m jf I)q)ul)' District l_um.mun ‘Ofticer (M/’l’), L&SE Member,
L ;_____ . _ 1 Charsudda, _
M Khadim Sh..h ! Superintendent, EDO oifice (.-x.ll\..\.dd Member ,
' I NI, Ruhul Qugdus i Superintendent Retd: otfice of EO Charsadda ;
LM, Khisro Pervy ,I Superintendent Retd: otliee of EDO Charsadda 1. !
: M Shah Jehan I Superinendent,  office of  EDO ) Tangi | - 1
| i Charsadda, : i L
P M Liagal | Assistam, oftice of° EDO Charsadda, ; ‘ v
; Quzi Sirajul Hay, | Assistant, oftice o DO Chursads L. DT { '
B LT T e e e e e R S

)

Commission henee his Feversion

W lower,

-Peslisnol_penaissible. - b

recommended that misor peniliy o stoppase ol lhru. lncrements may y be

<

imposed upon him. “Distric

Khan, Ex-EDO Charsadd is ws under:-

-

ii.

iil.

v,

V.

Vi,

1

Svicetion Committee notificd by Mr. Altaulluhy

vii®

)

Sinee DCO Charssudda was :xpp..\i:u'

SAppuImuments,

)

Members o District Sel cction Committee ar

i
action may also be tken azainst them Cxcepl NS l\uul al Quidus &6 hlaxo'

P srvezowhia had vetired from sem e and M Magsood Jan whe b i
t
aul nz" turn as Junior

. \-l\.\I

Class-1V Employees wiv w SPe promaoted Clerks may bc
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reverted sed promotior: be prade plrely on :‘.Vi‘a isis of sent o1y amf \u vice |

record ol Class-1V cmpionees. Junior Clerhs appoinied by

Wi do not know the PPty may b

aller serving Show (Cause

Ng,[igcs' 3 i\|_—_———,—\

M. Muhammuad Havat o
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—_—
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1
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Muorcover, sacked SHRHUSCON

LV Ny

approval

theretore b e b inkad o enpiaia regsons her sevording approva) ofirrepulay

Mi. Shali Fussain $/0 ilussan Zz
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Employees Act.

oo Mr. Zahid Al $/0 Muslim Khan was reinstated as AT lcuchu’ vide ofﬁcg ordm

No. 3929-3. l//\ppomum.m//\l dated 31-12-2012, His appomtmcm ordcr and

e, .‘..

termination order were not available in the record thus hz> rcmslatcmcnl
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service is irregular,

iIl is pulmuu lO note that the ace

ol The Compc'wm Authority/ Chict Minister, ‘Khyber Pa kl.runkhwq ha ‘
the minor penalty of “Withholdi ing o! three mcrcmcnls" upon ol Mr Altaullah:

Khan, District Education Off ficer (BS 19) Charsadda Vld&. ﬁonf' ication alcd: 25-
[1-2011 (¥/G). .

fobe L The Competent Authomy/ Clml Muu:.lu lxhybc.r I’ukhlunkhwa h.xs xmposcd'

' i
minor penalty of "\Vuhholclun_, of two annual i uu,n.mcnla lOl f.!vo yc‘g;'; upod .
AR ) "“

Mr, Adaullah Khan, Lix- DREO (BS 19) Lakki Marw.u vxdc. noui'c.mon ah.d"&
09-2012 (1/11). .

- The Competent Autho=ity/ Chicl Minister Khyber Pakhlunkhw lms ‘xmpcscc
minor peniliy ol “Withholding o two annual mcruncnta lm lwo ycars

oM, Attaullah Khan, Ex-DEQ (Bb 19) Clmrb.xdda vide
2001 ().

Mr. uusa.m‘ Shaih Diresior (35-20) StalT n.umnﬂ l:.sluuu..

Bcncyo!gm

Bui[dmg, Peshawar Conu was anppointee

as inquiry officer 10 conduct formul

mquiry against Mr. Astautiai Khan DEO (135-19) Charsadda on account of o
;
allenitions/ el arges leveled wpinst him mentioned il Charpe Sheet and ;
. . . . ‘. - - ) - . i
Statement ol Allegations vide notitication dated 03-12-2012. (Inquiry report s ’
awaited) (1),
2 .0 The Blementary & Sevondary Hiducation Department Gwboraes e recommendations of o [
e enquiry ollicer for imposition of penaltics daeainat the sccusad officer? ol u...:l\ ad praposes ihat:- s
. @ Since Mo Ata Ullah Khan, {EX-EDO. E&SE re-desi teaated as DEO Mule Charsadda),
; the accused otlicer. has comniued the emission and Com ..1.~..~.lm ol n.cllu,u.m,) and N ,
misconduct being involved i dieren: SRS and RS retention in the Do srlment iy . .’
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" SHOW CAUSE NOTICE

-1, Siraj

Muhammad District Education Officer (M) Charsadda as competent authority

"under the Khyber PakhtunKhwa Government Servants E&D Rules 2011, do hereby serve you
Mr. Abdul Latif J/Clerk GHS Gul Khitab as follow. ' |

That consequent upon the completion of inquiry conducted against you by the
enquiry officer/inquiry committee for which you were given opportunity of

hearing vide communication No dated ' and

On going through the findings and recommendations of the enquiry
officer/ inquiry cbmﬁu’ttee, the material as record and other connected papers
including your defense before the enquiry officer/inquiry committee,

[ am satisfied that you have committed the following acts omission -
specified in Rule 3 of the said rules; ‘

(v) Your appointment as ]/Clerk was considered as irregular by the inquiry
committee constituted by the Govt; for checking the appointment record of
all cadres made in the tenure of Mr Attaullah Khan Ex-DEO (M) Charsadda. -

A (w)You were given opportunity of the test in typing as per decision of the

Honorable High Court. held at Session Court Charsadda under the
supervision of Session Judge Charsadda. -

(x) You could not qualify typing test as evident from the judgment of Honorable
Court (Copy enclosed) : :

As a result thereof. I as competent authority have tentatively decided to impose

upon the penalty of REMOVAL under rules 4 of the said rules.

You are therefore required to show cause as to why the aforesaid penalty should -

not be imposed upon you and also intimate whether you desire to be heard in
personon &) /4 2 /2015, |

If no reply to this notice is received within 7 days or not more than 15 days of its

delivery it shall be presumed that you have no defense to put in and in that case an

ex-parte shall be taken against you.

A copy of findings of the inquiry officer/inquiry committee is enclosed.

7 ol

\
(/%COMPETEN AUTHORITY

Mr. Abdul Laﬁf.
J/ Clerk GHS Gul Khitab




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

~ PESHAWAR -

Appeal No.1394/2015

ABDUL LATIF VS EDUCATION DEPTT:

REJOINDER ON BEHALF OF THE APPELLANT IN‘RESPONSE

TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
(170 7):

All the preliminary objections raised by the respondents

are incorrect and baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:

1-
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Incorrect and not replied accordingly. That appellant was
appointed on the post of Junior Clerk (BPS-07) after success
in test, interview and typing test. That “after proper .
recommendation of Departmental Selection Committee the
appellant submitted his charge report and started

performing his duty quite efficiently and upto the entire
satisfaction of his superiors.

Incorrect and not replied accordingly. That appellant was

appointed after completion legal process and fulfillment of all
codal formalities. |

Incorrect and replied accordingly. That appellant was

success in the test, interview as well as in typing test. That
during service appellant promoted to BPS-11 and after
proper verification of the documents of appellant the salary
of appellant was released. That appellant successfully

~completed his probationary period and was regularized on

the post of junior clerk. That all of sudden the salary of the
appellant was stopped by the District Education Officer (M),
District Charsadda. That feeling aggrieved the appellant filed
writ petition No. 2225/2014 in the Peshawar High Court
Peshawar which was dismissed - vide judgment dated
23.06.2015. that subsequently the appellant filed CPLA
N0.2251/2015 in Supreme Court of Pakistan. That during the
pendency of -the said CPLA the District Education Officer
Charsadda issued impugned order dated 8.8.2015 whereby
the appellant was terminated from his service.
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No comments.

5- Incorrect and not replied accordingly. That appellant also
explained in Para No.3. |
6-  Incorrect and not replied accordingly. That appellant filed
- writ petition N0.2225/2014 before the Peshawar High Court
Peshawar for release of salaries which was dismissed by the
Hon'ble Peshawar High Court Peshawar. That appellant filed
CPLA No. 2251/2015 in Supreme Court of Pakistan for the
same issue but during the pendency of the above mentioned
CPLA the District Education Officer malafidely issued the
impugned termination order dated 8.8.2015.
GROUNDS:

All the grounds of main appeal are correct and in accordance
with law and prevailing rules and that of the respondent are
incorrect and baseless hence denied. That so far verification
and typing test are concerned the same has already been
verified by the concerned quarter. The salary of the
appellant has been released after the verification of
appellant documents. That appellant’s certificates/ degrees
are genuine and not bogus; the same can be verified again
from the concerned authority/quarter. That no show cause

notice has been served on the appellant before issuing the

impugned order dated 8.8.2015. That no regular inquiry has .
been conducted before issuing the impugned order dated
8.8.2015 against the appellant. That as per Supreme Court
judgments regular inquiry is must in the cases of
punishment. That the punishment awarded by the
respondent No.3 is not attributed to the appellant because
the appellant has not committed any misconduct within the
definition of section-3 of the E&D Rules 2011 tather it is the
fault on the part of authority for which the said authority be
punished and not the appellant. That no fact finding inquiry
has been conducted by the respondent Department and as

-such the impugned order dated 8.8.2015 is not tenable and

liable to be set aside. That the respondents acted in
arbitrary and malafide manner while issuing the impugned

order dated 8.8.2015 against the appellant. That the

impugned order has been issued by the wrong authority,

therefore, the impugned order is void ab anition in the eyes
of law. -

It is therefore most humbly prayed that on acceptance of

this rejoinder the appeal of the appellant may be accepted as
‘prayed for. o
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