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S.No. | Date of Order | Order or other proceedings with signature of Judge or Magistrate and that of
or parties where necessary.
proceedings.
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT SWAT '
Service Appeal No. 1330/2015
Qimat Gul Versus Accountant General Khyber Pakhtunkhwa, Peshawar and 4
others.
MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:

02.01.2017 Counsel for the appellant and Mr. Muhammad Zubair, Senior

Government Pleader alongwith M/S Muhammad Khitab, ASDEO and
Muhammad Shamim, P.A for respondents present. Wakalatnama placed on

file.

2. Qimat Gul, SST/SET GHS Balambat, District Dir Lower hereinafter |
referred to as the appellant has preferred the instant service appeal under
Séction 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974
against deduction of Rs. 4900/~ from his salary w.e.f February, 2014
regarding which he preferred departmeﬁtal appeal on 23.08.2015 which

was not responded and hence the instant service appeal on 30.11.2016.

3. Brief facts giving rise to the present appeal are that the appellant
was appointed as Drawing Master on 22.10.1975 and then appointed as 'i
C.T on 17.09.1987 which post was upgraded from BPS-09 to BPS-14
and then to BPS-15 and, finally, appellant wés promoted as SET BPS-16
on 01;09.2003 and performing the said duties in BPS-17 by now. That

on the strength of notification dated 30.03.2009 four advance increments’




&7 given to the appellant for 11 years service against the post of Drawing
Master as untrained teacher. That respondent No. 2, all of a sudden,
started deduction of Rs. 4900/- per month from the salary of the | -

appellant w.e.f. February, 2014 on the ground that the appellant had not

qualified the Drawing Master examination. That the appellant preferred
departmental appeal against the said unilateral order on 23.08.2015

which was not responded and hence the instant service appeal.

4, Learned counsel fof the appellant has argued that the respondents
allowed the said annual increments to the appellant in the light of
notification of Finance Department dated 30.03.2009 w.e.f. 23.10.1975
to 30.05.1986. That entry to this effect was recorded in service book of ’
the appellant. That the appe_llant was allowed to withdraw the said
amount as approve(i to ﬁim by the respondents vide notification referred |
to above and entry made in his service record. That recovery of payrgeht.;
of the same from the appellant is not warranted as under the principleé of

locus-poenitentiae the respondents are not justified to order recovery of

payment made to the appellant which he had received in good faith.

5. Reliance was placed on case law reported as 2002 PLC (C.S) 302,
PLD 1992-Supreme Court-207, 2003-PLC(C.S) 1262 (Supreme Court of

Pakistan) and 2007-PLC (C.S) 364.

6. Learned Government Pleader has argﬁed that the appellant has no
right to withhold the amount illegally paid to him and that recovery in

installments is in accordance with the law and that the appeal of the

appellant is liable to dismissal.




7. We have heard arguments of learned counsel for the parties and

perused the record.

8. It was not disputed before us that the appellant was not entitled to
draw the said amount paid to him in the light of notification of the
provincial government dated 23.10.1975. In case of Muhammad_ Shakir
and others reported as 2002-PLC (C.S) 302, the petitioner in the said
case was directed to refund theAamount of increment received by them. It
was observed that in view of the principles of locus-poenitentiae the
authorities concerned were not competent to recover the said amount
from the petitioners. In cése of the Engineer-in-Chief Branch through
Ministry of Defence, Rawalpindi Versus Jalalud Din reported as PLD
1992;Supreme Court-207 it was observed that payer was not entitled to
recover the amount from the payee during period when incorrect order
remained in field and that principle of locus-poenitentiae would be
applicable in such case. In the case of Shahid Masood Nadeem reported
as 2003-PLC(C.S)1262 (Supreme Court of Pakistan) it was observed
that order to the extent of recovery of pay and allowances was unjust.
The payment made to the petitioner in the said case was protected under |-
the principle of locus-poenitentiae. In case of Sajid Javed reported as
2007-PLC(C.S) 364 it was observed by the august Supreme Court of
Pakistan that payment made to a civil servant in course of employment,
due to inadvertence on the part of employer, could not be allowed to be

recovered as arrears of salary wrongly paid.

9. In view of the above we are of the humble view that payment

made to the appellant, in course of employment, cannot be legally




4

recovered from the appellant. As such orders'of recovery are violative of

the principles of locus-poenitentiae.

10.  We therefore accept the present appeal and declare that. the said
recovery from appellant is illegal and direct that no recovery of the

amount in question be made from the appellant. Parties are left to bear

their own costs. File be consigned to the record room.

Member

ANNOUNCED
02.01.2017




08.11.2016

.
Appellant in person M/S Fayazud D1n ADO & Jam1l \
Shali, Serior Audltor alongw1th Mr. Muhammad Zubalr ,

Sr.GP for the respondents present. Counsel - for the appellant
was stated busy before the Hon'ble Peshawar Higll Court,
Peshawar. Adjourned for final hearing before the DB to
02.01.2017 at camp court, Swat. Restraint order shall

continue.

o " Chajfman

Member Camp court, Swat
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Appcllam in person and Mr. Jamil Shah Scmor Allldllor
& Muhammad Irshad, SO alongwith Mr. Muhammad /ubau
Sr.GP for the respondents prcsent Wrmen slalement of
1cspondcms No. 1 &2 submﬂted while the learncd Sl GP: requestcd
r adjournment on behalf of 1espondents No. 3 to 5 Last
opportunity granted. To come up for written reply/comments on
behalf of respondents No. 3 to 5 on 08.6. ?016 bcforc S. B at Camp

Counl Swat. The restraint order shall commuc

Cha 1411 l
Camp Court Swat

Appellant 1n person, M/S. IFayaz Ali, ADO and Jamil
Shah, Secrior Auditor alongwith Mr. Amir Qadar, GP for the
respondents present.  Written reply qubmlued Lhe appeal is
assigned to D.B for rejoinder and hnal hcarmo for 05.09. 2016

at camp court, Swat. The rcstmmt or dcr shall conlmuc

Cha#man

Appellant in person and Mr (Ml,lp\lpa(mmaesxzfubair

Sr.GP for the respondents present Rejomder submitted.
Seeks adjournment due to strike of the bar. To come up for

final hearing before D B on 08.11.2016 The restramt order

:Ché}'na'n

Camp Court, Swat

shall continue.

u&rber
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Counsel for the appellant present. Appeal requisitioned on

03.12.2015

apblitétfipr-i‘é of appeliant for today. Preliminary arguments heard.
. Learned counsel for the appellant ‘argued that the appellant was
initially appointed as Untrained Drawing Master in the year 1975. That
on the strength of notificétion dated 30.3.2009 the appe_l!ant was - - 4
given one annual increment in the year 2012. That the appeliant is
serving now as SET (BPS-17). That respondent No. 2 started deduction
of an amount of Rs. 4900/-pef month from the salary of appellan’é
with effect from February 2014 on the plea that the appellant wés not 1
entitled to the said increment given to him as untrained téacher. That
'lthe appellant preferred depértment appeals including one dated
TN S ‘.‘;23.8.2015 which was not responded and hence the instant service
appeal on 30.11.2015.
. » ‘That the respondents are not entitled to unilatéraliy deduct

the said amount from the salary of appellant.

»

<,

Points urged.need consider'atic)n. Admit. Subject to deposit of
security and process fee with__in 10 days, notices be issued to the
respondents for written reply/comments for 14.1.2016 before S.B at
Camp Court Swat as the matter pertains to the territorial limits of
Malakand Division. Notice of stay application be also issued for the
date fixed. Meanwhile no déductibn be made from the»“.salary of the

~appellant.

. [ e ——EL e e T eh T taman o e - - - aam Ao ae aed

Ch n

14.01.2016 None present for appellant. M/S Jamil Shah, Senior Auditor !
and 'Muhammad Idrees, Assistant alongwith Mr. Muhammad Zubéir,
Sr. GP for respondents present. To come up for written reply on
6.4.2016 before S.B at Camp Court Swat. The restraint order shall

continue. :

‘ Chaéman

Camp Court Swat -




Form-A

01.12.2015

FORM OF ORDER SHEET
Court of
Case No, 1330/2015
S.No. | Date of order Order or 6the-r proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
1 30.11.2015 The appeal of Mr. Qimat Gul presented today by Mr.
Zia-Ur-Rehman Tajik Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
REGISTRAR - ., -
B /15 This case is entrusted 'to S. Bench for prelin’qinéry
2 ' hearing to be put up thereon /~ /% -5
. CHA@R’{AN

None present for appellant. The appeal be relisted f

preliminary hearicing for 30.12.2015 before S.B.

Ch%n

Or




BEPORE THE KHYBER PAKHTUNKHWA SERVICE ';
TRIBUNAL, PESHAWAR "

Appeal No.!.’fx' 290 /2015

Qimat Gul e, Appellant :

Accountant General Khyber Pakhtunkhwa, Peshawar & others

.............................. Responderits
INDEX

S.No. | Description of documents. Annexure | Pages.
1. | Memo of appeal with affidavit - 1-5 -

2. | Application for condonation of 6-7.

| delay with affidavit ‘ 3

3. | Application for interim relief with 8-9

affidavit

4. |Copy of appointment order and| A-A/l 10-11
service certificate

5. |Cépy of CT certificate and B-C 12-14

appointment order. E
6. Copies of M.A and B.Ed degrees D-E 15-16
1. | Copy of promotion order F-F/1 17-24

8. |Copy of notification dated| G-G/1 25-26
- 30.03.2009 and pay self - :

9. | Copy of service book H 217-

: 57/A
10. | Copy of department I-1/7 58-65
' representations 5

11. | Wakalatnama

Appellant

Ziaur Rahman Tajik
LLM, (Constitutional Law) °
Advocate, High Court,
Peshawar | . R
o . Cell: 0300-9357932 ; o
Dated: 80‘“‘20\5 ' : : .

kv
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR -
A-AppealNo.‘!EQ' 20 /2015 : - ﬂwﬁ?rov
_ : o I : . Borvine Tribugy)
. S - o o . Wiary Ne.ﬁ??)
| Qimat Gul 8.8.T/SET Govt High School - | %MgngéIS
Balambat, District Dir Lower
'...'..'.......,...-....Appellant_‘
4 Versus |
D ‘“ Accountant General Khyber Pakhtunkhwa, Peshawar
. 2) District Accounts Officer D1str1ct»D1r Lower at Balambat | ‘ ;
'3)  Govt of Khyber Pakhtunkhwa through Secretary - F‘ihaﬁée, o "
Govt of KPK, Peshawar ‘ | ’ '
' 4) . Executive District Officér_ ._El_e'mentary énd; ;Secondafy
. Education, District Dir Lower. ;' | o
5) Director Elementary and Secondary Education, Dabgan
s Garden Peshawar . ' ' )
eerriereranaaeae Réspondents
APPEAL AGAINST -THE ORDER. OF
RESPONDENT = NO.2,  WHEREBY -
DEDUCTION OF RS.4900/- HAS BEEN
' STARTED FROM MONTHLY 'SALARY OF
APPELLANT FROM FEBRUARY 2014 AND
 WHEREAFTER NO REPLY WAS GIVEN To
&F@ to-das " ‘ TH_E LAST DEPARTMENTAL APPEAL OF .
QW 'THE APPELLANT FILED ON 23.08.2015. ‘
zolnf1f .

" On acéeptance of instant appeal deduction’
of Rs.4900 PM from salary of appellant may - :
be set aside/cancelled respondent may be
restrained from further deduction from




1)

~ appellant was appointed as CT on 17.09.1987'..‘(Copy of CT

3)

4)

- B)

6)

salary of appellant and “amo'unt already
deducted from appellant may. kindly be
pazd

i Respectful]y'Sheweth;

'l'hat appellant was lappointed as drawing master '(DM) .
-untrained teacher on 22.10.1975. (Copy of appointment

order is attached as Annexure “A")

That lateron, on successful completion of CT cou;se in 19817,

certificate and appointrne_n_t order are attached as Annexure
“B and C”) .

That appellant did Master in'Islami'at‘in' 1988 and Bachelor of
Education in 1990 from Peshawar Umversny (Copy of M.A

~ and B.Ed degrees are attached as Annexure “D'and E")

That with passage of time post of appellant i.e. CT upgraded
from BPS-09 to 14 and then to BPS-15 and finally appellant‘
had been promoted to the post of SET BPS-16 on 01.09.2003

‘and nowadays performing duties on the same post but in
- BPS-17. (Copy of promotlon order is attached as Annexure.

“F”) -

That on 30 03 .2009 notification was issued by the provmmal
Govt and allowed benefit of annual increments to the

untrained teacher and because  of t_hls not1f1cat1o_n four

: ~increments were given to the appellant for 11 'y'e,a: sei*viee

on the post of Drawing Master as untrained teacher on
11.03.2010. (Copy of notification dated 30.03.2009 is
attached as Annexure “G")

That all of a sudden respendent No.2 from February, 2014
started deduction of Rs.4900/- from monthly salary of the
appellant on the ground that appellant had not quahﬁed

‘Drawing Master exam. (Copy of service book i is attached as
Annexure “H")

‘ .
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‘That appellant being -aggrieved from s_uch deduction from-

his monthly salary filed a  number of department_*
representation to ‘respondent _Nc.'l and the matter was
delayed by one pretext or other and grievance of appellant
had not been tredressed, hence, instant 'appeal. (Copy of
department representations are attached as Annexure “I to

I / 1 N)
Now the appellant belng aggrieved frcm such
illegal deduction from his monthly salary, approach

this Hon’ble Tribunal for redressal of his grievance
inter alia, on the followmg ground;

GROUNDS

B

B)

-0

D)

That appellant had not been treated in accordance with law
and the increments had been given to the- appellant
because of the notification issued by the Prov1nc1al Govt

" anditis no where ment10ned in the notification that it should

not be given to those employees who had not qualified
drawing master examinations.

That action of deduction of Rs 4900/- per month by the
respondents from the salary of the appellant is 1llegal

~ unlawful and als_o agamst Article 4 of the Constitutional

which clearly provide that no action detrimental to the life,
hberty or property of a person should be taken except in
accordance with law and it is also command of the
Constitutional as per . Article 5 that action of the
authorities  must be backed by law but’ actlon of the
respondents in the instant has no legal backmg '

That deduction from appellant monthly salary is not only |
illegal incorrect but is also not supported by any provision

- of law and also against the clear-cut pr1nc1ples of vested

rights and locus poemtenuae

That in the of Mst. Sajida Javed Vs. Director of Secondary

Education Lahore it was by held by the August Suprem’e'
Court of Pakistan. | '




E)

F)

)

@

'Principle of locus poenitentiae. Applicability,
mistake on part of authorities. Recovery of excess of
salaries. Respondents could not re-trace the steps
already taken and lawfully acted upon the Civil Servant.
Authorities could not be permitted to withhold the salary
of a serving employee and to make him starve for no
feult on his fault. Payment made to Civil Servant in
course of employment due to inadvertence on the part of

‘employees could not be allowed to be recovered as

arrears of salary wrongly paid.-

- %2007 PLC (CS) 364"

That in the case of “The Engineer in Chief Branch etc V/s

Jalal-ud-Din” it was held by the August Supreme Court of
Pakistan.

Recovery of amount paid on basis of incorrect
order and the recipient had received same on a bonafide

: belief that he was entitle to'it. Payer was not entitle to

recover the amount from the payee Aduring, the period
when incorrect order remained in filed and principle of
locus poenitentiae would be applicable to the case.

“PLD 1992 SC 207 (d)”

That increments was given to the appellanf in the light of
notification of the Govt of KPK and ne1ther any fraudulent,
means was used by the appellant for grant of sa1d
increments nor requested for grant of such 1ncrements but

. the respondents No.1 all of a sudden without any intimation
* to the appellant stopped grant of such mcrement and also -

started recovery without providing opportumty of heanng

That ev'en no Written order was issued by respondents or
. W .
Provincial Govt but respondent No.l simply writtenfthe

‘'service book of the appellant that appellant had not passed

DM exam, so not entitle to such increments.
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H) That any other ground will 'be adduced at the time of

arguments with the kind permission of this Hon'ble

" Tribunal.’

It is, therefore, respectfully prayed that on acceptance

of instant appeal;

i.

il.

ii.

iv.

- AFFIDAVIT:

without lawful authority.

Deduction of Rs:4900 per month from salary of the
appellant by the respondent No.1 may be declared
illegal and may be setaside/cancellgd being

Direct the respondents to 'pay back the amoﬁnt

deducted from the salaries of the appellant since,
February, 2014 '

R_espondeni No.l may be :r.estrained from further

. deduction from salary of appellant..

Any other relief not specifically prayed for to
which the appellant is entitle in the facts and

circumstances of the case may also be granted.
r _

L

Through e

Ziaur Rahman Tajik
LLM, (Constitutional Law)

~ Advocate, High Court,
Peshawar

Ido hereby affirm and declare on oath that the contents of
the Appeal are true and correct to the best of my knowledge and

belief and nothing has been concealed from this Hon’ble

Tribunal.

C) :"'"]/\f- M .




" BEFORE THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL, PESHAWAR -

Qimat Gul A : ieerererreeerraees Applicént/Appellarit
Versus

~ Accountant General Khyber Pakhtunkhwa, Peshawar & others
- et e Respondents
APPLICATION FOR CONDONATI ON OF DELAY
Resp ectfully Sheweth; |

1) That 'appellaﬁt filed adcompanying | appeal before this

" Hon'ble Tribunal, in which no date of hearing has yet been

fixed.

i

- 2) /Thaf applicant hés a primajgfacie case and rbalahce of

convenience also lies in his favour.

_ 3)A That- appellant vigilanﬂy perused his cause éhd filed a

| number of department ref;,resenfatign to respondent No.1

‘but his 'grievanc'e had not been redressed and :espohdeht

: Nq.l delayed the matter on one pretext or othelr,E hence, the
instant appeal/applicatibn. . o |

4) 'I'hat it is always held by the sﬁperior -courts' that cases are to-

 be decided on merit and not qh technicalities and no one is

to shunted 6ut from court of Justice on technical'g;rourf.d.

~

8) That being settled law of superior court that in' case of
appeal relating to pays and allowances. Civil servant had-a
contihuing cause of action and for a cohtinuing cause of

action there is no fixed period of limitation and appeal

could not be thrown away as time barred.




. e

6) That if delay had not been condoned then 1rreparab1e loss.
. - w1ll be caused to the appellant/apphcant for Wh1ch he
cannot be compensated. -
- 7) That grounds of main appeal may be consider as inte'gfal

" - part of instant application.

It is, therefore respectfully prayed that on acceptance
of instant apphcatlon delay if any may be’ condoried in the

interest of justice and case may be decided on merit.

App ant/Appellant

Through

Ziaur Rahman Tajik °
LLM, (Constitutional Law)
Advocate, High Court
Peshawar

AFFIDAVIT

.I do hereby afﬂrm and declare on oath that the contents of

the Application are true and correct and nothmg has been,

concealed from this Hon’ble Court.
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BEFORE THE KHY BER PAKHTUNKHWA SERVICE :
‘ TRIBUNAL PESHAWAR ‘

 Qimat Gul e, Applicant/Appellant

-Versus

- Accountant General Khyber Pakhtunkhwa, Peshawar & others

e ReSpondents ‘

APPLICATION FOR INTERIM RELIEF IN
SHAPE OF RESTRAININé RESPONDENT
FROM DEDUCTION OF RS.4900/- PM
FROM SALARY OF APPLICANT

_ Respectfully Sheweth;

1). That ap’plicant has filed the accompanied appeal before this
Hon’ble Tribunal in which no date of hearing has yet been

E fixed."

r

2) That apphcant has a prima fa01e case and balance of

convenience also lies in hlS fav‘our

3)  That deduction of Rs. 4900/- from Salary of the 'applfcant is
- 111egal and totally against law and appllcant is sangume of

success of main appeal.

4) That act1on of respondent No lin the shape of deduction
from salary of the applicant is malaflde arbltranness and is
based on unfairness and 1n]unct1ve relief can be granted in

such 11ke case.

' 5) That, if deduction from salary of the apphcant has not been

stopped then 1rreparab1e loss will’ be caused to the

appl1cant
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6)  That ground of appeal may be consider as integral part of
instant application. | ' |

It is therefore, respectfully prayed that on acceptance-
of instant application respondents may be restrained from

~ deduction of Rs.4900/- PM from salary of app11cant till the

ﬁnal dec151on of the case

) A - App@%‘ﬁp%lam

Through

Ziaur Rahman Tajik
LLM, (Constitutional Law)
Advocate, High Court,
Peshawar

AFFIDAVIT

Ido hereby affirm and declare on oath that the contents of

the Application are true and correct to the best of my knowledge
and belief and nothmg has been concealed from this Hon’ble

| , Court
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2 1’—“—‘~'—EDUCATI0N I\EPA'RTMENT"”""” R o
‘ " 'N.-W.E.PROVINCE, PESHAWAR. !
szl ; BIRU < et Af}f\/ﬂ)ﬁxg
CERTIFICATE OF TEACHING ;
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION

- . DEPARTMENT

Dated Peshawar the 28-03-2014

vt~ /1

NOTIFICATION

No. SO(PE)E&SED/Z-G/DPC/Meetinq(OG-O‘T-201 4).

Departmenial Promotion Committee, the Competent
following Male/Female SETs from BS-16 to BS-17 as Personal to the incumbents with -

immediate effect :- )
UP-GRADATION OF SETS {MALE} BS-16 TO BS-17 (PERSONAL]J.

On the recommendations of the
Authority is pleased to upgrade the

S.H S.L.# Name of Officer & Present Place of Posting
1. 2148 FSL-13 Muhammad Akhtar SET GHS Khushala Mansehra
2. 2633 FSL-13 Sharaf ud Din SET GHS Lonkuh Chitral
3. 3090 FSL-13 Razig Shah SET GHS Said Azam Kill FR Peshawar
4, 3142 FSL-13 Mubammad Ismail Khan SET GHS Gulbahar No.2 Peshawar
5. 3178 FSL-13 langraiz Khan SET GHS Civil Quarter Peshawar
G. 3279 FSL-13 Hamid Ullah Khan SET GHS Bahadin Khel Karak
7. 3401 FsL-13 Mutabar Khan SET GMS Hayat Khe! Lakki
8. 3403 FSL-13 Muhammagd Séhib SET GMS Myank.i Karak
9. 3404 FSL-13 Wazir Zaman SET GHS Makoori Karak
10. 3406 FSL-13 Magbool Ahmad SET GHSS Shah Salim Karak
11. 3408 FSL-13 Qadir Nawaz Khan SET GHS S‘rkané]ar Khei Bala Bannu
i2. 3412°FSL-13 - Wali Ayaz Khan SET GHS Dheri Sydan Bannu
13. 3413 FSL-13 Meharban Khan SET GHS Nurpur Haripur.
1a. 3414 FSL-13 Saif Uliah Khan SET GHS Ahmad Khel Lakki
1S. 3415 FSL-13 Zafar Khan SET GHS Zangi Khel Lakki
16. 3416 FSL-13 Sher Ali Khan SET GMS Gandi Urnar Chikar Lakki
- 17_ 3421FSL-13 Muhammad Ayub Khan SET GHS Khero Khel Pacca Lakki
18. 3424 FSL-13 Muhammad Wali Shah SET GMS Abdul Qadir Shah Mandan 8annu . N
19. 3425 FSL-13 Riaz Ali Shah SET GHS Mama Khe! Lakki
20. 3426 FSL-13 Sher Ali Khan SET GHS Kiri Dhand Karak
21. 3427 FSL-13 Noor Qadir Shah SET GMS Jarasi Karak
22. | 3428 FSL-13 Muhammad Ali SET GHS Tabbi Murad Lakki
23. 3430 FSL-13 Abdui Matin SET GMS Wanda Jogi Pezu Lakki
24. 3431 FSL-13 Mir Qadar Khan SET GHSS Ismail Khel Banny
25. 3432 F5L-13 Abdul Saboor Khap SET GGHS Jehangiri Karzk-
26. 3433 F5L-13 Afsar Ali Khan SET GHSS Kakki Khel Bannu
27. 3434 FS{-13 Muhammad Tariq SET GHS Ziarat Sheikh Allah Dad Kohat
’ 28. 3435 FSL-13 Haibat Ali Khan SET GHSS Kat Garh DI Khan
Q' 7 3436 FSL-13 Nisar Ahmad SET GHS Gandheri Khattak Karak

]

|
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110 | 3537 FSL-13 Abid Ullah SET GMS Baroon Dir (1) N
111. | 3538 FSL-13 Muhammad Shoaib SET GMS Khawas Dir {L)
112, | 3539 FSL-13 Ghulam Rehman SET GMS Kota Swat
113. | 3540 FSL-13 Aziz ur Rehman SET GMS Khurshan Deh Chitral
114. | 3541 FSL-13 Nisar Muhammad Khan SET GMS Bish Band Swat
115, | 3542 FSL-13 Sadiq Raza SET GMS Bharat Khel Mardan
116. | 3543 FSL-13 Afarin Khan SET GMS Behar Khwaza Khela Swat
117. | 3545 FSL-13 Ali Jabbar SER SET GMS Riri Owir Chitral
118. | 3546 FSL-13 Muhammad Azam Khan SET GMS Doyian Khushki Haripur
119. [ 3548 FSL-13 Muhammad Salim Khan SET GHS Garband Dir (L)
120. | 3549 FSL-13 Liag Sabir SET GHS Chamtalai Swat
121. { 3550 FSL-13 Gul Murad SET GHSS Garam Chashma Chitral
122 { 3552 FSL-13 Qaimat Gut SET GHS Balarnbat Dir (1)
123. | 3554 FSL-13 Muhmvimad Imran SET GHS Nangoli Swat
124, | 3555 FSL-13 Altaf ur Rehman SET GMS Jabri Mansehra
125. 1 3556 FSL-13 Gohar Ali SET GHS Gul Khitab Xorona Charsadda
126. | 3557 FSL-13 Bakht Rawan SET GHS Qambar Swat
127. | 3558 FSL-13 Fazal Khaliq SET GHS Amankot Swat
128. | 3559 FSL-13 Khurshid SET GMS Dangram Swat
129. | 3560 FSL-13 Muhammad Salim SET GMS Darash Chitral
130. | 3561 FSL-13 Ali Madad Khan SET GMS Booni Chitral
131. | 3562 FSL-13 Muhammad Igbal SET GHS Mohar Mansehra
132. | 3564 FSL-13 Sadidul Ghafoor SET GMS Balambat Dir {L}
133. | 3565 FSL-13 Muhammad Ayub Khan SET ADO (M) Chitral {Teaching Cadre)
134, | 3567 FSL-13 Anwar ul Haq SET GMS Malik Abad Mardan
135, | 3568 FSL-13 Muhammad Nasir Khan SET GMS Khot Chitral
136. | 3569 FSL-13 Taj Muhammad SET GHSS Mingora Swat
137. | 3570 FSL-13 Ghulam Muhammad Rasool SET GMS Orghoch Chitral
138 | 3571 FSL-13 Shoaib Sultan SET GCMHS Wadodia Saidu Sharif Swat
139, { 3573 FSL-13 Ghulam Haider SET GHS Madaklasht Chitrai
140. | 3574 FSL-13 Manzoor ul Hag SET GMS Charagh Din Killi Mardan
141, | 3575 FSL-13 Noor Sade Mir SET GMS Nazarkot Eidak NWA
142. | 3576 FSL-13 Muhammad Yousaf SET GHS Kosht Chitral O
143. | 3577 FSL-13 Sherin Rehman SET GHSS No.4 Peshawar City
244, { 3579 FSL-13 Jehan Sher Khan SET GHSS Baidara Swat
145. | 3580 FSt-13 Mian Said Ali SET GHS Biha Swat
146. | 3581 FSL-13 Abdul Jala! SET GHS Totar Malakand
147. | 3582 FSL-13 Muhammad Igbal SET GHSS Baidara Swat
148. | 3583 FSL-13 thsan Ali SET GHS Manyar Swat
145. } 3584 FSL-13 Khan Bahadar SET GHS Barikot Dir {u)




150. | 3585 FSL-13 Aziz ur Rehman SET GMS Bgrkalay Saidu Sharif Swat
151. | 3586 FSL-13 Muhammad Afzal SET GMS Rayeen Chitral
152, | 3587 FSL-13 Obaid ur Rehman SET GHS Matta Swat
153 | 3588 FSL-13 Muhammad Ayub SET GMS Doag Payan Dir (U}
154. | 3589 F5L-13 Ahmad Saeed SET GMS Panr Swat
155. } 3591 FSL-13 Faiz Muhammad SET GHSS No.4 Mardan
156. | 3592 FSL-13 Janas Khan SET GTHSS Gulbahar Peshawar
157. | 3593 £SL-13 Muzamil Shah SET GMS Glargo Chail Katlang MON
158. [ 3596 FSL-13 Zulfigar Ahmad SET GHSS Baffa Mansehra
159. | 3599 £SL-13 Bahrobar SET GMS Jehan Abad Swat
- 160. | 3600 FSL-13 Farhad Gul SET GHS Mian Essa Nowshera )
161. | 3603 FSL-13 Shaukat Ali SET GHS Labat Matta Swat
162. | 3605 FSL-13 Sard;r Ullah SET GHS !slampur Swat
163. | 3606 FSL-13 Fazal Karim SET GHSS Tawda Cheena Dir {L)
164. [-3607 FSL-13 Shah Zada SET ADO {M) Dir (U)
165. | 3608 FSL-13 Javed Iqbal SET GHS Jhangi Abbottabad
166. | 3609 FSL-13 Ghani Uliah SET GHS Narshak Mardan
167. | 3610 SL-13 Muhammad Ghufran SET GMS Kandao Jabar Dir {U)
168. | 3612 FSL-13 Habib ur Rehman SET GMS Jabri Mansehra
169. | 3614 FSL-13 Raham Wahid SET GHS Jalal Kot Malakand
170. 1 3615 FSL-13 Qazi Wajih ur RehmanﬂSET GHS Sehaiki Bala Mansehra
171, | 3617 FSL-13 Abad Ullah SET GHS Sura Buner
172. | 3618 FSL-13 Asif Ali Shah SET GHS Khawrai Nowshera .
173. [ 3619 FSL-13 Pir Muhammad SET GHS Shamshi Khan Dir (L)
174. | 3620 FSL-13 Alif Shah SET GHS Gul Mugam Malakand
175. [ 3622 FSL-1 Mﬁhammad Zaman SET GHS Toru Mardan
176. | 3623 FSL-13 Ghulam Rehman SET GHS Ouch Sharki Dir (L)
177. | 3625 FSL-13 Sharif Khan SET GHS Matkani Malakand
178. | 3626 FSL-13 Fazal Rokhan SET GHSS Manga Mardan
179. | 3627 FSL-13 Siraj ul Haq SET GHS Chefena Charsadda )
180. | 3629 FSL-13 Aftab ud Din SET GHS Spina Khawara Dir {L}
181. | 3631 FSL-13- Shahab ud Din SET GHS Ganori Dir {U)
182. | 3632 FSL-13 Tajul Hassan SET GHS No.1 Skhakot Malakand
183. | 3635 FSL-13 Suleman Mian SET GHS Khait Sarash Balakot Mansehra
184. | 3636 FSL-13 Rahim Khan SET GHS No.? Bickat Ganj Mardan
185. | 3637 FSL-13 Igbal Hussain SET GHS Nazar Abad Matta Swat
186. | 3638 FSL-13 Shaukat Ali SET GHS No.2 Matta Mughal Khel Charsadda
187. | 3639 FSL-13 Zahir Amin SET GMS Ghund Agra Malakand
188. | 3640 FSL-13 Muhammad Nabi SET GHS Agra Malakand
189, Faheem Jan SET GHSS Olfandar Shangla

3641 FSL-13
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D 18949, ['1333-A FsLe13 Nighat Ara SET GGHS M.nya'r'Mardan
) 150, | 1333-8 FSL-13 Fehmida Zarin SET GGHS No. 1 Lakki
-t - - -
- . 151 [ 1333-C FSL-13 Rizwana Ishrat SET GGHS Hattar Haripur
1 1520 11333-D FSL13- ‘| shabana igbal SET GGHS Noordl Harlpur
T 153, ] 1342 FSL-13 ' Rahat Mahjabeen SET GGHS No.1 Kohat City .-
SECRETARY .~

- Endst. No. 8 date as above.
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S ;

The Additional Chief Secrelary (FATA), FATA Secretariat WarsakfRoad Peshawar.
The Secretary lo Govt. of Khyber Pakhlunkhwa, Finance Department. -
The Secretary to Govt. of Khyber Pakhlunkhwa, Establishment Department.
The Accountant General Khyber Pakhtunkhwa, Peshawar. )
PSO to Chief Secretary to Govt. of Khyber Pakhtunkhwa.
The Direclor (E&SE) Khyber Pakhtunkhwa Peshawar. .
* The,Diroctor Education FATA, Warsak Road, Peshawar.
“The Director Curriculum & Teachers Education, Abbotabad.
The Direclor ESRU, Khyber Pakhtunkhwa. 2 : :
_The District Education Officers, Elementary & Secondary Education concerned.
- The District Accounts Officers concerned. '
" PS to Secretary E&SE Department. -
..SETs concerned. - - ,
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"F.he above noted AEM

WAKALATNAMA

INTHE COURT OF _Sanvite.  Tmibunel Fesf

4 -
M M (Petitioner) (Plaintiff), (Appellant), 1

' VERSUS

| éav.é erd ok ' (Respondeﬂt), (Defer

Casce IR No. Dated / / Policc Statio

Charge u/s

e, QimaZ eyl

.'_and constitute  Zia-ur-Rehman Tajik Advocate, Peshawar tf
)

‘ compromlse withdraw or refer to arbitration for me/us as my/o

noted matter, I/we also authorized the said Counsel to file «

+ . application for restoration, compromise, withdraw, refer the m

3Liax‘ ur-Rehman Tajik /

make any miscellaneous application in the matter or arising out

and receive in my/our behalf all sums and amounts deposited

. above noted matter.

' ACCEPTED

T

LLM (constitutional Jaw)
‘Advocate,
‘High Court, Peshawar

Office: 26-A, Nasir Mansion _ ’ . 4
2-Railway Road, Peshawar. S
Phone: 091 -2564272 ‘

Ccll‘. 0300-9357932
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
r
Service Appeal No. 1330 of 2015.
Mr. Qimat Gul SST GHS Balambat. ..ot Appellant.
Vs
The Accountant General Khyber Pakhtunkhwa and others......... S Respondent_s.

Parawsie reply on behalf of respondent No. 1 & 2.

Preliminary Objections:-

That the appellant has got no cause of action and locus standi.
That the appeal in hand is not maintainable.

That the claim is not based on facts.

That the appeal is based on malafide and liable to be dismissed.

P wWN e

5.
Respectfully Sheweth:

Facts/Parawise Comments

No Comments.
Correct.

No Comments.

oW Noe

Incorrect to the extent that the post held by the appellant was upgraded

to BPS-14. In fact, the official was granted BPS-14. on the basis of acquiring/
possessing B.A Degree in 2™ Division. He was granted BPS-15 as selection A
grade w.e.f 01.08.1998. - : R

Y

5. Incorrect. As per Finance Department Letter No. FD (PRC) 5-2/2002 dated
30.03.2009 and further clarified by the Finance Department vide No. FD (PRC)
15-2/2002 dated 30.10.2009, benefit of Annual Increment for untrained period
is admissible to those teachers who were untrained and later on regularized
on the same post / cadre. As the appellant had not acquired professional
qualification of Drawing Master and was not regularized as Drawing Master.
Therefore, Annual Increment for untrained period given to him was




i

N ‘ 5
A .

withdrawn and overpayment amounting to Rs. 161193/- against him was

¥ worked out accordingly.

6. Asstated in Para-5.

7. Incorrect. Departmental Appeal is lodged in cases pertaining to disciplinary
issues. His case pertains to financial matters, therefore in such case,
Departmental Appeal was not required. '

Grounds:-

A. Incorrect. The appellant has been treated in accordance with law and rules.
Under the rules, as explained in Para-5 of the facts, he was not entitled for
Annual Increment for his service period as Drawing Master. (The post against
which he was not regularized). Therefore to save public exchequer from
financial loss, the same benefit has been withdrawn from him.

B. Incorrect as stated in Para-A above.
C. Incorrect as stated in Para-A above.

D. The case of appellant is different from the case of Mrs. Sajida Javid. The case
of the appellant pertains to correction of error and to save publlc exchequer
from bearing un-lawful / irregular burden. )

| E. Asexplained in Para-D above.
F. As explained in Para-5 of the facts and Para-D of grounds.
G. As stated in Para-F above.
H. No Comments.

| Keeping in view the above mentioned facts, it is therefore, humbly prayed
that the appeal of the appellant having no merits, may be dismissed.

\ - YA
DISTRICT ACZ TS OFFICER A NT GENERAL
\@\‘LOWER AT TIMERGARA KHYBER PAKHTUNKHWA
2
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GOVERNMENT OF N.W.E.P.

FINANCE, DEPARTMENT
(REGULATION WING)
NOLED (PREY 5-2/2007

Lated Peshawar thet 30-03-2009
—

.-—-.--—'-'_--”“--‘7 .
L3 :
L+ Elementary & Secondary Education, S o \/

. Peshawar, . -,3

““The Secretary to Govi. ol N'WFED,

GRANT OF ANNUAL INCREMENT / RUNNING
PAY T UNTRAINED TEACHERS IN THE LIGHT
OF SUPREME COURT JUDGEMENT. T

Subjé:cltz '

Denr Siv,

[ am direeted o cefor to vour Jeiter NO.SO (&) 1-16/08/
Advance lacrement datcd Febraary 27, 2009 ou the subject notcd above and
to'state that the Provincial Government i§ pleased to allow the benefit of . |
rs from the date of their regular \')

!inerements o the antrained, weache

appointnent. ' S
+ . No arrears shall Fowever, be admissible / payable prior to. the

“date of issuance of this circular.

'  (ABDUL JABBAR)
SECTIOI}T OFFICER (SR-1)

 Tadst: of even No & dote. - " . » ) _\J
‘ ‘ k ' o ' N \_b 1

v
Covy for information & neeessary. getion 1o ther : o
I Accounant General NWFP. . : ) N <
2. Adl Disirict Coordination Officers. s

-3 All District / Agency Accounts O fcers NWED / FaTA.

S SECTION QFFICER ( SRET




GOVERNMENT OF N.W.F.P
FINANCE DEPARTMENT
(REGULATION WING)
NO.FD (PRC) 5-2/2002

Dated Peshawar the: 30.03.2009

The Secretary to Govt of N.W.F.P
Elementary & Secondary Education Department

G0 - Peshawar.

" -Subject: GRANT OF ANNUAL INCREMENT/RUNNIG PAY TO
sa T UNTRAINED TEACHER IN THE LIGHT OF SUPREME
i S A COURT JUDGMENT:

- Dear Sir,

[ am directed to refer to your letter NO.SO (B&A)1-16/08/Advance

- :pmcrement dated February 27,2009 on the subject above. And

L - to. state that the Provincial Government is pleased to allow the benefit of annual
1ements to the untrained teachers from the date of their regular appointments.

No arrears shall however be admlss1ble/payable pr10r to the date of

Lssuance of this circular.

(ABDUL JABBAR)
SECTION OFFICER (SR-1)

- Endst: of even No & date.
".. .. Copy for information and necessary action to the:
- 4. Accountant General N.-W.F.P
*5. All District Coordination Officers
: 6 All District/Agency Accounts Officers N.W.F.P/FATA

- : Section Officer (SR-1)
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. GOVERNMENT OF N.W.pp -
- - VINANCE DEPARTMENT
(REGULATION WiNG)

NO. FD PRC) 5-2.12002
Dated 1 ‘eshawie the: 30-10-2609

. The Secretary to Govt, of NWTP,

: S TR~
Elernent: ary & Sccondnry J-duwnrn Departmient, ; ”__9-9/// :
. WA, : _,/f/ %__.
Subjeer; |- GRANT or AN\'UAI

UNTRAINED Tiacnj
C/ (‘0” T

.

IHRS IN THE 1 If(q[u; OF SUPREME

Dear Sie,

[ am dircered to ref;

er to th:s Dcna.1mcnt letter No.FD (DRC) 5- ’)/2002
dinted 30-03-2009 on the subje

GU nated .lmv vmd o say that certaig quarters have

raised some quersics ::bout the subject maite r wluch ace charified as under.- g -
1 3 N \ .

i All those unteainey U..dCh(.f': whq were appointed on fiy pay and .
were stibseg

, ; dently regularized. against thejr Posts, on acquiring /4"

. ! v . . L Q
P 1+ completing requisiie taining amuss"u}!y would be entitled . for .
£ - N \ o

’(/ . Sossuch benefié of HrauaT rrc“'nc'm lmm the date of their fiest

e . ¢ B
rfph’oml:ncnm 48 sueh, il \vxlhmu (mu‘ns g

T UBe abiove beneit would alse be admissible 1o al those retired
. tcachers who I‘UI."I the above cunditions,
' - o
. Tl The ahave bepefjt would not be admissible to those who N
,1‘ \\ ' '
Ny ) thetisglvey rungncd or.were removed / terminated from service,
. ¢
2, v 'I'fu‘:: Department fetter of cven go mber (e 1lc«l 30-03.2009 shall be R
!
h
desimed o e been maditicd o the aboye extent, . @tl-’" 7
- n s
- . ~_ PaY N[ \\]
- - . Yours Faithfully, § .

(SHAUKAT ULLATY

{ol

ool oven N b
: uf_(_.\'t n l\{:.sﬁ\‘( 1

date,

c

Py for inTormatiog aud veceysy ary action:-

P ! Accountant Gene cal, Nwp, ' .
At a s Al District Coording son Officers, N\H P, . .
3 AU Distrie T Ageney Accounrs Ofticers, NWFP/FATA.

: P S SECTION QFFICER (SR-1)
iy / . N ; . .
//-/27/ ! | Al

INCREMENT /. RUNNING PAY_TO MU\

SECTION OFFIeuR (s 1) J \\*Y\,-
N

o




To .

" ¢ Dear Sir,

/2002 dated 30.03.2009 on the subject noted above and to say

;- Slbject:

GOVERNMENT OF N.W.F.P
FINANCE DEPARTMENT
' (REGULATION WING)

NO.FD (PRC) 5-2/2002 '
Dated Peshawar the: 30.10.2009

The Secretary to Govt of NNW.F.P
Elementary & Secondary Education Department

Peshawar.

GRANT OF ANNUAL INCREMENT/RUNNIG PAY TO
UNTRAINED TEACHER IN THE LIGHT OF SUPREME
COURT JUDGMENT:

raised some queries about the subject matter which are clarified as under.

-1 :
' . All those untrained teachers who were appointed on fix pay and
were subsequently regularized against  their
. acquiring/completing requisite training successfully, would be
¥ entitled for such benefits of annual increments from th
o their first appointments as such, but without arrears.
-~ II.  The above benefits could also be admissible to all those retired
teachers who fulfill the above conditions.
[l The above benefit would not be admissible to those who
S S themselves resigned, or were removed/terminated from service.
U2 This Department letter of even nuniber dated 30.03.2009 shall be deemed
"+ to have been modified to the above extent.
Yours Faithfully,
(SHAUKAT ULLAH)
SECTION OFFICER (SR-1)
"Endst: of even No & date.
- Copy for information and necessary action to the:
. 1. Accountant General N.W.F.P ‘
.. 2. All District Coordination Officers
" 3. All District/Agency Accounts Officers N.W.F.P/FATA

Sd
Section Officer (SR-1)

1 am directed to refer to this Department letter NO.FD(PRC)5-
that certain quarters have



-T3§F ORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR. s g

4« ' ' Service Appeal No: 1330/ 2015
~~ : . Qiamat Gul SST GHS Balambat, District Dir (Lower) e App‘eII'ant.' |
L VERSUS -
- Secretary(E&SE)Department Khyber Pakhtunkhwa & others.  .oee. Respondents -

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 3 to 5.

Respectfully Sheweth:-

The Respondents submit as under:-

.- PRELIMINARY OBJECTIONS.

—

~ That the Appeilaht has got no cause of action/ locus standi.

That the instant Service Appeal is badly time barred.

o

"3 That the Appellant has concealed material facts from this Honorable Tribunal,
hence liable to be dismissed on this score.

4 That the Appellant has filed the instant appeal on malafide motives.
5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this
Honorable Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.
T 8 That the instant Appeal is based on malafide intentions.

9 That this Honorable Tribunal has got no jurisdiction to adjudicate upon the
present service appeal.

10 That the appeal is not maintainable in its present form & circumstances of.
" the case. :

11 That the appeal is bad for mis-joinder & non-joinder of thé necessary
parties. ' .

ON FACTS

1 T hat Para-I needs no comments being pertains to the service record of the appellant.

9 That Para-2 is also needs no comments being pertains to the service record of the
appellant. Co '

3 That Para-3 is relates to the academic record of the appellant, hence needs no further
comments. .

4 That Para-4 pertains to the record, hence no comments.




< 3EFORE

- . Qiamat Gul SST GHS Balambat, District Dir (Lower)

R %)

A

~ JOINT PARAWISE COMMENTS ON & FOR _BEHALF OF RESPONDENTS No: 3 to 5.

';---Se "Ietary(E&SE)Department Khyber Pakhtunkhwa & others.

-"Er

THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

~ Service A eal No: 1330/ 2015

VERSUS

«.....Appellant,’

...Respondents -

Respectfully Sheweth:-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1

S ]

7

8

9

1

(O8]

That the Appellant has got no-cause of action / locus standi:
That the instant Service Appeal is badly time barred.

That the Appellant has concealed material facts from this Honorable Tribunal,
hence liable to be dismissed on this score.

That the Appellant has filed the instant appeal on malafide motives.
That the Appellant has not come to this Honorable Tribunal with clean hands.

- That the Appellant is not entitled for the relief he has sought from this
Honorable Tribunal.

That the instant Service Appeal is against the prevailing law & rules.
That the instant Appeal is based on malafide intentions.

~ That this Honorable Tribunal has got no jurisdiction to adjudicate upon the
present service appeal

10 That the ap;apal is not maintainable in its present form & circumstances of.
‘ the case.

11 That the appeal is bad for mis-joinder & non-joinder of the’ necessary

parties.

ON FACTS

That Para-1 needs no comments being pertaitis to the service record of the appellant.

That Para-2 is also needs no comments being pertains to the service record of the
appellant. ‘

That Para-3 is relates to the academic record of the appellant, hence needs no further
comments. ‘

That Para-4 pertains to the record, hence no comments.

- i;\.
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That Para-5 is correct to the extent that the Govt: of Khyber Pakhtunkhwa, Finance
Department vide Notification dated 30-03-2009 has been pleased to allow the benefits of
annual increments to the untrained teachers from the date of their regular appomtment
subject to the conditions that “ No arrears shall however be admissible / payable prior to

the date of issuance of the said circular.

The appellant has not passed / qualified his professional examination of Drawing Master

but has also withdrawn arrears of his untrained period of 11-years as against the above
mentioned Notification dated 30-03-2009.

Therefore, the act of the Respondent No: 2 regarding deduction from the appellant
At the rate of Rs. 4900/- per month on account of overpayment is within legal sphere and
is liable to be maintained in favour of the replying Respondent in the interest of justice.

- {Copy of the said Notification is attached as Annexure-A).

That Para-6 is correct on the grounds as mentioned in Para-5, hence needs no further
comments.

That Para-7 is incorrect & mlsleadlng No depanmental appeal what so ever has been
filed by the appellant till date.

However the Respondents No: 3 to § further submit on the following grounds inter alia :- -

GROUNDS

A

- That ground-A is incorrect & denied. The appellant has been treated as per law, rules &
relevant provisions on the subject in the instant case in the light of the above
mentioned Notification dated 30-3-2009, wherein, no arrear of untrained period has

been allowed.
That ground-B is incorrect & denied. The Respondents have acted as per law & Financial

rulesin the instant case of the appellant & have not violated the mandatory provisions
of Articles-4 & 5 of the Constitution of Islamic Republic of Pakistan 1973.

That ground-C is incorrect & denied. Detailed reply of this ground has been given above.

Hence needs no further comments.

* That ground-D is incorrect & denied. The referred case law is not applicable upon the
case of the appellant. As the appellant has admitted the payment to them was illegal.
Hence is liable to be recovered.

That ground-E is misleading. The cited case is also not applicable upon the case of the
appellant. Hence denied on the grounds that each & every case has its own criteria and

nature.
J

That ground-F is incorrect & denied. Wrong & illegal payments are always liable to be
recovered in the interest of National Exchequer. Hence the act of the Respondents is

within legal sphere & is liable to be maintained.

That ground-G needs no further comments. Detailed reply has already been given
above.

That ground-H, is Legal. However, the Respondents seek leave of this Honorable
Tribunal to submit additional grounds & case law at the time of arguments on main

appeal.
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' Prayer

~ Inview of the above made submissions, it is humbly requested that this
Honorable Tribunal may very graciously be pleased to dismiss the instant appeal

with cost in favour of the respondent Department. : /,7
Dated 28-12-2015 ] ' ' /,ﬂ
- _ ~ Director
' ' : © E&SE Department Khyber
Pakhtunkhwa, Peshawar.
J ' (Respondents No: 4&5).
Secretary _
E&SE Department Khyber '~
Pakhtunkhwa, Peshawar.
(Re'spo‘ndent'No: 3) \
5‘1?;;35) Distsict DX (8}

AFFIDAVIT

’ 1, Javed Ahmad Superintendent (Lit: li) Directorate of E&SE Department Khyber
Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare on oath that the contents of -
the instant Parawise Comments in the titled Service appeal are true & correct to the best of
my knowledge & belief & that nothing has been concealed from the ambit of this Honorable
Tribunal.

Gt L

Deponent
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- BEFORE THE KHYBERPAKHTU
| - PESHAWAR,

Service Appeal No.1330/2015
Qimat Gul, SET, Dir(Lower). o B ... Appellant

VERSUS

1. Accountant General, Khyber Pakhtunkhwa, Peshawar.

PR 2. District Accounts Officer, District Dir at Balambat.

3. Government of Khyber Pakhtunkhwa through Secretary,
Finance Department, Peshawar.,

4. Executive District Officer, Elementary & Secondary Education,
District Dir Lower.

5. Director Elementary & Secondary Education,
Khyber Pakhtunkhwa, Peshawar. _
‘Respondents

Respectfully Sheweth

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.03

\
] i

Preliminary Objections:

) That the appellant has no cause of action/Locus standi.
i) That the appeal in hand having no merits is not maintainable.
i) That appeal is time barred.

iv)  This Honourable Tribunal lacks jutisdiction to entertain the
appeal. '

v) That the appeal is bad for mis-joinder and non-joinder of

necessary parties.

Cont’d Next Page-(2)

Before ST JPC
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7.

Before ST JPC

Page-(@) .

. Pertain to the Service record of the appellant, hence no comments by

Respondent No.03.

Pertain to the Academic and Service record of the appellant, hence need no

comments by Respondent No.03.

Pertain to the Academic record of the appellant, hence need no comments by |

Respondent No.03.

Pertains to the promotion/upgradation recotd of the appellant, hence

Administrative Department may be in bettet position to comment.

Incotrect. Government of Khyber Pakhtunkhwa, Finance Department vide
letter No.FD (PRC) 5-2/2002 dated 30.03.2009(Annexure-A) allowed the
benefit of annual inctéments to the untrained teachers of Elementaty &
Secondary Education Department from the date of their regular appointment
without arrears. The matter was further clarified vide Finance Department
letter No.FD (PRC) 5-2/2002 dated 30.10.2009 (Aﬁnexufc—B), whetein it was
clarified that all those untrained teachers who were appointed on fixed pay
and  were subsequently regularized against their posts, on
acquiring/completing requisite training successfully, would be entitled for
such benefits of annual increments from the date of their first appointments
as such, but without arrears. Since the appellant was not in possession/did
not acquire/attain the prescribed professional qualification for the post of
Drawing Master and was not regularized as such, therefore, was not entitled to
the benefit of annual increment for untrained petiod. As such the benefit
allowed to him under letters at Annexure-A & B above was invalid/ irregular

and liable to be recovered.

As explained vide Para-05 above. Action taken by Respondent No.2 is legally

correct and as per rules/policy on the subject.

Relates to Respondent No.1.

Cont’d Next Pag e-13)




.\&\

Page-(S)

Grounds:

A. Incorrect. Appellant has been treated in accordance with rules/law. It has

been clarified categorically in the Finance Department lettets annexed at
Annexure-A and Annexure-B that all those untrained teachers who wete
appointed on fix pay and wete subsequently regularized against their posts, on

acquiring/completing requisite training successfully, would been titled for
q g pletng req g y

~ such benefits of annual increments from the date of their first appointments

as such, but without arrears. Appellant was not entitled for the benefit of
annual increment of untrained period as he was not regularized against the

post of Drawing Master due to non-possession of prescribed professional

qualification.

Incorrect. Action taken by Respondent No.2 is backed by the policy on the

subject.

- Incorrect. As explained in above paras.

- Incorrect. Case of the appellant pertains to correction of etror as he invalidly

and illegally availed monetary benefits to which he was not entitled.

. Incotrect. The amount so received in the shape of annual increment was

invalid/illegal and was liable to be frecovered in the interest of public

_exchequet.

- Incorrect. Appellant availed the said benefit in violation of the policy of the

Government on the subject.

- Incotrect. As explained in preceding paras.

. The Respondent seeks leave to raise additional grounds at the time of
- arguments.

It is thetefore, humbly prayed that appeal of the appellant being devoid

of merit may be dismissed.

SECRETARY
GOVERNMENT OF KHYBER
PAKHTUNKHWA, -
FINANCE DEPARTMENT
BESPONDENT NO.3)
ou

Before STJPC




" AFFIDAVIT

I, Irshad Muhammad, Section Officer (Litigation-II) do heteby
solemnly affirm and declare that the contents of accompanying Parawise Comments
ate true and correct to the best of my knowledge and belief and that nothing has been

concealed from this Honorable Tribunal.

DEPONENT
SECTION OFFICER(LIT-II)
Govt. of Khyber of Pakhtunkhwa
FINANCE DEPARTMENT

Before ST JPC




GOVERNMENT OF N.W.F.P
- FINANCE DEPARTMENT
(REGULATION WING)

NO.FD (PRC) 5-2/2002
Dated Peshawar t_he;: 30-03-2009

To:

The Secretary to Govt. of NWFP,

Elementary & Secondary Education,
Peshawar.

Subject:  GRANT OF ANNUAL INCREMENT / RUNNING
PAY TO UNTRAINED TEACHERS IN THE LIGHT
OF SUPREME COURT JUDGEMENT.

Dear Bir,

T am difected to refer to your letter NO.SO (B&A) 1-16/08/
Adva}—lce Increment dated February 27, 2009 on the subject noted above and

to state that the Provincial Government is pleased to allow the benefit of
annual increments to the untrained teachers from the date of their regular |

appointment,

No arrears shall however, be ,ad'missible / payable prior to the

date of issuance of this circular.

I

(ABDUL JABBAR)
SECTION OFFICER (SR-1)

Endsrt: of even No & date.

| Copy for information & necessary action to the:

Pl Accéuntant General NWFEP, : ‘
D2, All District Coordination Officers. ‘
3. All District / Agency Accounts Officers NWFP / FATA.




GOVERNMENT OF N.W.F.P
FINANCE DEPARTMENT
“(REGULATION WING)

‘ - NO. FD (PRC) 5-2 /2002
Datéd Peshawar the: 30-10-2009

To: .
The Secretary to Govt. of NWFP,

Elementary & Secondary Education Department A
Peshawar, _ T

——

Subject: GRANT OF ANNUAL INCREMENT / RUNNING PAY TO.

UNTRAINED TEACHERS IN THE LIGHT OF SUPREME
: COURT JUDGMENT.

Dear Sir,

T am directed to refer to this Department letter No.FD '(PRC)' 5-2/2002,
dated 30-03-2009 on the subject noted above and to say that certam quarters have

raised some quarrles about the subject matter which are clarified as under:-

i. . All those untrained teachers_who were appointed on fix pay and
were subsequently regularized against their pbsts, on acquiring /
completing requisite training successfully, would be entitled for
such benefits of annual increments from the date of their first

| A appointments as such, but Without arrears.
| ii.  The above benefit would also be admissible to all those retired
| teachers who fulfil the above conditions. 1.::

111 ' -'.The ‘above benefit would not be adm1331ble to those who

) themselves resigned, or were removed / termmated from service.

2. This Depa;tment letter of even number date‘d 30-03-2009 shall be

deemed to have been modified to the above extent.

f

* Yours Fythfully,

(SHAUKAT ULLAH)
S S RN e SECTION OFFICER (SR-1)
Endst: of even No. & date. . : -

Coi)y for information and necessary action:-

I. ° Accountant General, NWFP.
2. All District Coordination Officers, NWFP :
3 All Dlstrlct/ Agency Accounts Ofﬁcers NWFP / FATA

SECTION OFFICER (SR-1)




The Registrar
Khyber Pakhtunkwha Service Tribunal
Peshawar

Subject: APPLICATION FOR VACATION OF STAY ISSUED IN APPEAL NO. o
1330/2015 QAIMAT GUL (SST/SET) VS ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA & OHTERS.

Dear Sir,

Due to an oversight, annual increments for untrained period were grénted B
to the appellant. Under Finance Department letter No. FD (PRC) 5-2/2002 dated '
Peshawar the 30-03-2009 clarified vide Finance Department No. FD (PRC) 5-2-2002
dated-30-10-2009 annual increments were/are admiésible to those untrained teachers |
who were subsequently regularized and got professional qualification in the same post,
which was held by him as untrained teacher. In the instant appeal, the appeliént has not
passed the professional qualification and was not reg“ularize'd therefore, overpayment
has been made to him on account of annual increments resultantly public exchequer
has sustained loss.

In light of the above facts, it is prayed that stay order issued by the

Honorable Court in this appeal on 30-11-2015 may kindly be vacated.

District Accé8 nts flcer, ,7 b
Yoo

Wovg@r/{t Timergara.
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BEFQRE K.P. K. SERVICE TRIBUNAL, PESHAWAR.

Appeal No. /330 /o/S'

Mr.Qimat Gul.......ooooL VIS Accountant Gieneral cle.

REJOINDER ON BEHALF Ol
APPELLANT TO COMMENTS FILED BY
RESPONDENTS NO.1 AND 2.

" Respectfully Sheweth;

"REJOINDER AS TO PRELIMINARY OBJECTION:

That all the preliminary objections are illegal, baseless and the petitioner
has a locus standi and cause of action to file the instant appeal and is filed

with bonafide intention lor redressal of his grievances.

- REJOINDER AS TO OBJECTION ON FACTS:

[-4)  Paras No.! to 4 of comments need no reply.
y

5-6) That para No.5 and 6 of comments is misleading to the extent of
subsequent notification because the increments was given to the
appellant in the light ol carlier notification and neither any
fraudulent means was used by the appellant nor any I-’qult).'\ll for grant
ol said increment was made by him and now due to the applicability
of rules of legal right and doctrine of locus poenitentiae no recovery
can be made from the appellant.

7) That in para No.7 of comments, filing of departmental representation
by the appellant is admitted by the respondent and facts admitted

need not to be proved.




- my knowledge and belief and nothi

REJOINDER AS TO OBJECTION ON GROUNDS:

A)  That reply to ground *A” of comments is illegal, incorrect, baseless,
amounts to misleading the court and increments was given to

appellant correctly as per notification dated 30.03.2009.

B-C) That reply to Ground “B and C” of comments amount to admission
by respondents as per Articles 13 of Qanoon-e-Shahadat and Order
8. Rule 3 to 5 of Civil Procedure Code.

D)  That reply to Ground “D™ in comments is illegal and incorrect and
completely denied and no deduction from salaries of the appellant

can be made at this stage.

E.F.G) That reply to grounds E,F and G in comments /need no reply
and amount to admission on behall” of respondent and
appellant is entitled to judgment on admission as per Order 12

Rule 6 of Civil Procedure Code.

It is, therefore, respectfully prayed that on écceptance of
instant Rejoinder. appeal may be allowed in favour of appellant as

per prayer clause of appeal.

Through

Zia-ur-Rahman Tajik
LL.M (Constitutional Law)
Advocate, Peshawar.

AFFIDAVIT

1, do hereby aftirm and declare on oath that the contents of the Rejoinder

are true and correct to the best of my knowledge and beliefl to the best of

“been concealed from this

Hon’ble Court.

Deponent

[




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No.__84 /ST Dated 11 /1[ 2017
To
e The D.A.O, . |
Government of Khyber Pakhtunkhwa,
Dir Lower at Batkhela

Subject: - JUDGMENT

' [ 'am directed to forward herewitlh a certified copy of Judgement dated
02.01.2017 passed by this Tribunal on the above subject ‘for strict compliance.

e Encl: As above

KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.




