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Service Appeal No. 1392/2015

Date of Institution. .. 17.12.2015
Date of decision... 20.12.2017

Mr. Riaz Ahmad Ex-PST (BPS-7) Now (BPS-2) GPS Darmalak District Kohat
(Appellant)

Versus

1. The Government of Khyber Pakhtunkhwa through Secretary (E&SE)
Department, Khyber Pakhtunkhwa Peshawar and 2 others.  (Respondents)

MR. NOOR MUHAMMAD KHATTAK, |
Advocate ‘ ‘ , ... For appellant.

MR. MUHAMMAD RIAZ PAINDAKHEL,

Assistant Advocate General For respondents.

MR. NIAZ MUHAMMAD KHAN, - - CHAIRMAN

MR. AHMAD HASSAN, ‘ e MEMBER
JUDGMENT

NIAZ MUHAMMAD .KHAN. CHAIRMAN: - Arguments of the learned

counsel for the parties heard and record perused.

FACTS

)
2. The accused was charged in a murder case vide FIR dated 31.07.1998.
Thereafter he was suspended on 29.08.1998 till the finalization-of the crinﬁnal case |
‘ 'in the court of law. In the said suspension order, the appellant was allowed to dra;V
only subsistence allowance. The appellant was finally acquitted by the court of law
on. 28.i~1 .2013. Thereafter, thé appellant filed a departmentai appeal against the
suspension 6rder on 13.12.2013 which was not responded to and then he filed
service appéal No. 573/2014 which was finally dismissed as withdrawn by the
appellant on 24.08.2015 for the reason that the department had initiated enquiry

proceedings against the appellant. The appellant in the said order reserved his right




of seeking legal remedy in case of any adverse order in the departmental
proceedings. The appellant was removed from service four days before the said
order i.e. on 20.8.2015 against which he filed -departmental appeal on 25.08.2015
which was not responded to and thereafter he filed the present zser;/ice -appeal on

17.12.2015

ARGUMENTS

3. The Learned counsel for the appellant argued that after chalking out of the
FIR no departmental proceedings were initiated against the appellant except the
suspension (.>rder mentioned above. That the said suspension order was illegal due to
its duration and also for allowing only subsistence allowance to the appé]lant. Thét
in view éf FR 53 the- appellant was entitled to full salary. That in the departmental
proceedings duriﬁg the pendency of .the earlier service abpeal, the appellant was not
served with any charge sheet alongwith statenﬁem of allegations. - That no proper
enquiry was conducted. That no witnesses were examined, nor opportunity of cross
examination was afforded to the appellant. That no copy of enquiry repbrt was
supplied to the appellant. That no final show cause notice was issued to the

appellant.

4, On the other hand the learned Assistant Advocate General argued that the

impugned order of removal was passed on 20.08.2015 four days before the order of
withdrawal of the earlier service appeal. That in the light ot;judgment reported as

2017-SCMR-965, back benefits of the period of abscondance could not be paid.

That the enquiry officer tried to make the appellant appear before him but he

through written'applicatioﬁ refused to appear before the enquiry officer for the

reason that his service appeal was pending before this Tribunal and that he would -

consult his counsel.




CONCLUSION

r 5. Relevant rules _applicable to the_ disciplinary proceedings against the
appellant are Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011. The
department was either to adopt the proceedings under Rule 9 of the said rules in case
of willful absence or to choose amongst other two options i.e. regular enquiry and
dispensing with the regular enquiry. In this case the department has opted for
regular enquiry. But the regular enquiry cannot be conducted without issuance of
charge sheet and statement of allegations. There is no charge sheet and statement of
allegations in the present disciplinary proceedings. In the absence of charge sheet
and statement of allegations, the appellant was deprived of his right of defence. His
refusal to join proceedings on any ground would not legalize illegal proceedings
initiated against the appe'llant. Above all, no final show cause notice alongwith copy
of enquiry report was issued to the appellant. The withdrawal of the appeal 4 days -
after the impugned order would in no way prejudice the appellant nor his right of

resorting to legal remedy would be extinguished.

6.' - As a result of the above discussion, the present appeal is accepted; the
department is directed to hold denovo proceedings in accordance with the law
within a period of ninety days from the date of receipt of this judgment. The issue of |
back benefits including pay during suspension shall be decided by the department in
accordance with the law on the éubject. Parties are left to bear their own costs. File

»

be consigned to the record room.

(Nihz Muhamsmad Khan)

Chairman

(Ahmad Haséan)
Member

ANNOUNCED
20.12.2017
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20.12.2017

Counsel for the appellant and Mr. Muhammad Riaz
Painda Khel, Assistant Advocate General for the

respondents present. Afguments heard and record perused.
This appeal is accepted as per our detailed judgment.
Parties are l‘f;ft"td bear their own costs.” File be consigned

to the record room.

- ANNOUNCED

20.12.2017

/




20.04.2017 Appellant alongwith his counsel for the appellant p;esént. Mr.

Muhammad Jan, Government Pleader for the reSpondgnts also present.

"Learned counsel for the appellant requested for adjournment.

| Adjourned. To come up for arguments on 20.06.2017 before D.B.

: (Ahmj?f; Hassan) : (Muhammad Amin Khan Kundji)
Member - " Member
20.06.2017 Counsel for the appellant and Mr. Ziaullah, Deputy

District Attorney for the respondents present. Counsel fof,
the appellant requested for adjournment. Adjourned. To come’

-up for arguments on 15.09.2017 before D.B.

(Muhammad Amin Khan Kundi).
. Member ‘

S A ,
(Gul ZetyKhan). - B EE e
Meyber ’ S ' '
.."i-’.b
15/9/2017 ' Cqur]sgj, fqr"gbe«appeiiant and Mr. Usman Ghani,

District Attornéif for the respo.ndents present. Counsel for the
appellant seeks adjournment. Adjourned. To come up for

arguments on 20/12/2017 before DB.




2

- 13922015

- 09.05.2016 ' Agent of counsel fojpthe appellant and Mr. Muhammad
Ilyas, SDEO alongwith Assftt. AG for the respondents present;'

© Written reply submitted. "[he appeal is assigned to D.B for
rejoinder and final hearing fc;r 22.08.2016.

o ,Chaﬁm}l

22.08.2016 Clerk to counsel for the appellant and Mr. Muhammad
Ilyas, SDEO alongwithf Muhammad Jan, GP for respondents -

present. Clerk to counsel for the apbellant requested for

adjournment. Request adceptéd. To come up for arguments on

Member | Ch%n

13.12.2016 Clerk counsel for the appellantA and Mr. Habibullah, SDEO

-

813,12.2016.

alongwith Additional AG for the respondents present. Rejoinder submitted

which is placed on file. To come up for arguments on . before

D.B. /Q :
N Say

'(ASHFAQUE TAY) (MUHA
MEMBER




~O-4.012016 Counsel for the appellant preserit. Learned counsel for the
appellant argued that the appellant was serving as PST (BPS—?_) when
charged in a criminal case registered vide FIR No. 130 dated 31.7.1998

registered under sections 302/324/34 PPC at PS Lachi Kéhat and on
the basis of the said FIR appeli_ant suspended under FR-53. That the
éppellant was acquitted of the criminal case vide judgment dated
28.11.2013 but his suspension orders were not withdrawn finaily
compelling the -appellant to prefer service appeal which was 3

withdrawn later on. That the appellant was thereafter removed from

1
t

service vide impugned order dated 20.8.2015 where against he
preferred depa}tmentat appeal on 28.8.2015 and after lapse of

§tatutory period of 90 days the instant service appeal was preferred

Appellant Deposited >
Security & Process Fég » = ~©n17.12.2015.

RPN Sy

)B&(_, ~ : That the impugned order is violative of law as the appellant
2 %_9\6 ;eryi_ces;‘:vere liable to restoration after acquittal in view of FR-53.
/ -
-l/\ Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 1.3.2016 before S.B. " . ‘

Chbﬁﬁ:an

01.03.2016 : Counsel for the appellant, M/S Khurshid Khan, SO and
- Muhammad llyas, SDO (lachi} alongwith Addl: A.G for respondents

1E ‘ present. Written reply not submitted. Requested for adjournment. Last ;

opportunity granted. To come up for written reply/comments on

9.5.2016 before S.B. ’ ‘ 3 E




55 ‘ ~ Form-A
FORM OF ORDER SHEET
Court of
Case No.: _1392/2015
S.No. | Dateoforder - | Order or other proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
" 17.12.2015

The appeal of Mr. Riaz Ahmad presented today by Mr.
Noor Muhammad Khattak Advocate may be entered in the
Institution register and put up to the Worthy Chairman for

Q—QQ_:
\1EGISTRAR -

proper order.

2 207 -0y, L . Co -
This case is entrusted to S. Bench for preliminary.

hearing to be put up thereon Y- 1— 1L, . rhe BT

e '\i

- CHA&WA'N




el BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
= PESHAWAR |

APPEALNO. A2~ /2015

RIAZ AHMAD VS EDUCATION DEPTT:
: o INDEX -
S.NO. | DOCUMENTS | - | ANNEXURE PAGE
1. ‘Memo of appeal : S . 1- 3.
2. Appointment order ‘ A 4- 5,
3. | Charge report - B 6.

4. | Medical certificate C 7.
5. FIR ' D - 8.

6. Suspension order E 9,

8. Judgment F 10- 15,
9, Order sheet G 16.
10. Order H 17.

11. Departmental appeal I 18- 21.
12. Forwarding letter J 22.
13.  |Vakalatnama = | .eeeeees . 23,

APPELLANT

THROUGH: .
NOOR MUHAMMAD KHATI'AK
: ADVOCATE




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEALNO.___ |42~ _/2015 . %7;;:3
Blory Eﬁe.!.
Mr. Riaz Ahmed, Ex: PST (BPS-7) Now (BPS-12), Satod (2= gal 5
GPS Darmalak, District Kohat.
N s eEseEssEREsesEEEEEEESETNATIAORARRARRERRRRRRRSRARRRRRRES APPELLANT

VERSUS

The Government of Khyber Pakhtunkhwa through Secretary
- (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

The Director (E&SE) Department, Khyber Pakhtunkhwa‘

- Peshawar.

The District Education Officer (Male), District Kohat.
........... o RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974

“AGAINST THE IMPUGNED ORDER DATED 20-08-2015

WHEREBY MAJOR PENALTY OF REMOVAL FROM
SERVICE WAS IMPOSED ON THE APPELLANT W.E.F.
31.7.1998 WITHOUT CONDUCTING REGULAR

INQUIRY IN THE MATTER AND AGAINST NO ACTION

TAKEN ON THE DEPARTMENTAL APPEAL OF

'APPELLANT WIHTIN THE STAUTORY PERIOD OF

NINETY DAYS

PRAYER: That on acceptance of this appeal the impugned

I

order dated 20-08-2015 may very kindly be set
aside and the appellant may kindly be re-instated
in_to service with all back benefits. Any other
remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant.

R.SHEWETH:
ON FACTS:

1-

‘That a-ppellant was appointed as PST (BPS-7) in the

respondent Department on the proper recommendation of
Departmental selection committee vide order dated
26.4.1984. That in response the appellant submitted his
charge report and started performing ‘his duty quite
efficiently and up to the entire satisfaction of his superiors.
Copies of the appointment order, charge report and medical
certificate are attached as annexure ... A, BandC.




R

7~

That appellant while serving as PST at GPS darmalak an FIR
under section 302/324/34 PPC was lodged against the
appellant vide dated 31.7.1998. That due to the above
mentioned FIR the respondent No.3 suspended the appellant
from service till the finalization of his criminal case vide
dated 29.8.1998. Copies of the FIR and suspension order are
attached as annexure ...ccvcisrsinmrnmensesnaresss D and E.

That finally the Honorable additional Session - Judge

honorably acquitted the appellant from the criminal charge

vide judgment dated 28.11.2013. Communicated to

~appellant on 2.12.2013. That after acquittal the appellant

approached the respondent No.3 for his re-instatement and
setting aside the order dated 29.8.1998. That no heed was
paid by the respondent No.3 to the said request of the

appellant. Copies of the judgment and application are

attached as aNNEeXUIe v.vvervesssassnstorsassanssnssssrossssnnnns F.

That feeling aggrieved the appellant knocked the door of

this august Tribunal in appeal No.573/2014 but the same

was withdrawn due pending inquiry against the appellant in

the said matter. Copy of the order sheet is attached as
ANNEXUIE uruansnssssnsassassasssrnssassessasnnnnnnnsesssnsannnnnes G. '

‘That vide impugned order dated 20.8.2015 the appellant

was removed from . service on the basis of the above
mentioned FIR dated 31.7.1998 inspite of knowing the fact
that appellant has been acquitted by the trial Court. Copy of
the order is attached as aNNEXUre civersveerersmsaesnrans H.

That feeling aggrieved the appellant prefer Departmental
appeal before the respondent No.2 vide dated 25.8.2015 but
no reply has been received so far. Copies of the
Departmental appeal and forwarding letter are attached as

L 101415 (¥ (- PP I and J.

Hence the instant appeal inter élia on the following grounds.

GROUNDS:

A-

That the impugned order dated 20.8.2015 issued by the
respondent No.3 is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be set aside.

That the appellant has not been treated by the respdndent
Department in accordance with law and rules and as such

the respondent Department violated Article 4 and 25 of the

Constitution of Islamic Republic of Pakistan 1973.




That appellant has been honorably acquitted by the trial
Court from the FIR dated 31.7.1998, therefore .the
respondents are duty bound under F.R 53 to re- mstate the
appellant in to service with aII back benefits.

That the respondents acted in arbitrary and malafide manner

while issuing the impugned order dated 20.8.2015. -

That charge sheet and statement of allegation has been.-
issued against the appellant while issuing the |mpugned
order dated 20.8.2015. o

That no chance of personal hearing/v defense has been‘gl_ven
to the appellant while issuing the |mpugned order dated

- 20.8.2015 against the appellant.

That no show cause notice has been served on the appellant "
before issuing the impugned order dated 20.8. 2015

That no regular inquiry has been conducted before isSUing ‘

“the impugned order dated 20.8.2015 against the appellant

which is as per Supreme Court judgments is necessary in

“punitive actions against the appellant.

That appellant seeks permnsswn to advance other grounds

-and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the

| appellant may be accepted as prayed far.

Dated: 14.12.2015

APPELLANT -

RIAZ AHMED

THROUGH: D
" NOOR MOHAMMAD KHATTAK

ADVOCATE
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1 produced in custody.

PP for nre

" Accused Riaz Ahmal
130 dated
302/324/34 PPC of PS Lachi, K

in case ;'FIR i
)
%;Facts of the case are |l
at 0833 l}ours complainant SH
Khan 'brméghl' the dead bodics of
Mulu-lmm,z»ld and THidayat Ubah

reported that in the morning at
' along with Nacem Khan and hi:
| proceeding to Kohat on fool in
" the courts. JIrshad  Muhammad
Ullah wei¢ gOINg a few paces

while (he complaimnnt and N

sent.

51.07.1998

5y
J

Accused

F———

is facing tr ial
u/s
hat.

hat, 31.07.1908

ad Muhammad

his sons lrshad

o I’S acht and

0730 h'bur_s he
two sons ivcre
order to attend

and Hidayat

ahead ol them

e s han ywere

lol!mvuw them and when thets - ruuhui near

Union Council l)amml‘:l\, aj

M()Inmm-d ilbar Ih.m a

All IKhan,
d

Rizy

“Muhammad

- Saeed came out from the UC aimed ~with uflcs



ata of Qrder or

com pamons As a

hnd opened fire on the cor

Mulﬂmmad and Hidayat Ul
died ongthc spot, while compl

Khan escaped unhurt. Motjvéd

result pl

iplainant and his
which
lah were hit and
ainant and Nacem

was disclosed as

-
previous enmity. Upon th
complainant instant case was
Previously the accu

('n-n('cu\'cd wiis absconding a

: wcre dcchlcd proclaimed

Cr. PC ‘was submitted again

ordeTL of then ASJ, Kohat date
Khan was arrested and was s
before the then DSI/ISC, Kol
earncd | acquillal Llirough
17.04‘5003. That judgment
bécaus{: no appéal or revisi
agqinstihinﬁ.

Now after the

on 10.10.2013 formal ch:

against him. Prosecution
summolnéd and so far prosect
03 witncsses against the accu

- I"W-01 ‘“'!' Anwar
l!l'lf‘CSl.Q:(?l accused vide card o
and submiited suppiemental

aceused

| i

; PW-02
RfllShld who identified the

is the ste

decefmed

P PW-03 is.Mujahid

x:PW-3/1 to Ex:PW-3/3

inquest report Ex:PW-3/4

2 report ol the
'égistercd.

sed along with his
1 challan u/s 512
st them and they
offenders by the
d 17.05.2000.

Latcx on co- accusqd namely Taj Ali

bnt to face the trial
at but accused has
judgment  dated
has become final
yn has been filed

wrest of - present

accused, he has been sent to face the trial and

evidence  was
ition has produced
sed. .
[t :
Shali, AST whoe

arrest Ex:PW-1/1

v challan .against

tement of Abdur

1i, SI registered

the case vide FIR Ex:PA, preparcd injury shects.

respectively  and

Fle also prepared

frshad

rge  was framed

dead bodies of‘

)/ Na of Qrder or Orrder or othes Practedings with Signatere of ndrp or Magis 1r1n~ }
i ]
o uuding s Protoedings uulllntnlpnlu wo o) -lwluu nentaly

i ” . e e v e - ,



. L

berxa o, of Order or
Proceequs

Date of Order or
" Proceedings

“and that of mrtm or roun<.r~| whmo necessary

2

............

/.E:‘/Jm:& L(j‘ (ij " ‘,L

Se% -

recovery memos Ex:PW-3/5 10 Ex:PW-3/7

rck;pculivdy He also reeorded  statement ol

PWb He initiated the proceedings u/s 204 & &7

CrPC vide his’ applxcations Ex:PW-3/8 &

Ex: PW 3/9. After completion ol mvcslngalnon

he subm]ttcd complete challan against all the
|

four accused u/s 512 Cr.P.C.
. 1 i

"1 Thereafier the c'omplainant and other’
i
|

pllthb PWs including ‘lhc cyuw:tnus was
\mmmmui and it was wp(nlu.d by the l)I C that
Shad Muhammad

Ndccgn;UlIuh and another PW Amir Khan have

comp]amant eyewnness

died.: “Therefore,  the  statement o Shid
H

Muhahimad and Naeem Ullah'z;'rlier rucorded :

duung thc trial w/s 512 Cr.P.C were uansposcd

to thls 'ﬁlc ‘lhercaﬁcn the learned counsel for

- the accuscd has submitted this apphcatlon u/s

265‘K :Cr.P.C, which is being disposed off

Athrough this 01‘der.

I have heard the arguments and gone

throu gh the record.

| The contents ol the report show that

: compldmanl had charged four persons for the

murder of his two sons and attempting his life
and the life of hlS companion ineffectively. The

role altl ibuted to all the accused is simijlar that,

~ they czllme armed with firearms and fired at

them hlild as a result of their firing, his two sons
werej ;hit and died on the spot and he and his
c(n:lp;.:riiou escaped unhu, 4

' | The lcarncd counscl far the accused
has ldl\cn the ‘ground for the acquittal of. the

| e ey s
apcxrged that, previously co-accused Ta) Ali has

» faced the trial. During that trial the complainant

|
I
(
Otder or other Procoudmgs with Signature of Judge or. 'ﬁagaslratc .

12
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; &Pl) !‘.’»“ P. Iﬂ‘iM atin Store. ’ﬂ[lﬂl" al -nsnron
' RORM “a"
L e R ()R m’ﬁ OF ORD

L?un S“EF"""‘

Case N,

.ﬁf

e —— e

Serial No. of Order or
Rroceedings

Date of Order or !
Proceedings i

! and that of parties or counsd

twhere neces mqy .

lhmr (,y_ufcncc was not ¢

{1 orm Stare taneMigs o 1Lsiminyd o

Orcer or other Proceedings with Sign 1ture of Iudqc or Magistrate

londed- 0

-l I

[}
~i}

U

\K&; >
]

| f]udgmént has held that it is

conv1ctlon of the co- accused Taj Ali and he was

|1ntllcd by the Ecamcd Sesgi
1hr0ugll |udgment dated 17,
argued‘ that, as the role atf
accused was similar and the
same zfigainst all the accus
cyidcn(%:c which was not cbn
co-accﬁsed Taj Ali, is not ¢
the plcscnt accuch The acy
Tnj /\I: in the Fllhcr ol pre;

The le‘amed Sessions Judyg

commoin sense that an aged m
would rbe present duly arm
young |son and two other youy
to comimit the crime when
motiv:e% against  the
cleéea%éd Itis also on the rec

the brothel of present accusec

compilainant

ions Judgc. Kohat
04.2003. He had
ributed to.'all the
cvidence was also
ed, thercfore, the
sidered against the
msiderable against
fquitted co—;'zccuscd
rent :u:vm:t.‘;(l Rinz.
re, Kohat m his
not dppC’l]"lblL to
nan of 67/68 vears
od alonglwlth his
g persons in order
he_has nd: direct
the

and

was murdered for
7/

whlclx-lhc father of PW Naccm Uilzih was

clmrpe(l Thus PW Nacem U

inter esl.pcl witness and he haf

implicate the present accused

P ,
this cnsic:. Fhe complaindnt has

were going to District Court
the Ahcz;ring of a case but
established on the record (hat
. | -
1
any case in District Court
o
relevant day.

.

lth is corls unlv an

] SllOﬂQ mouvc lo

4 and his fzither in

alleged (hat they
b, Kohat 1o attend
it has n().l been
they l\-VCl‘cvhuving,

s, Kohat on the

brd that previously

=
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Proceedings

j 5’3 Serjal No. of Order of

- Date of Order of
Proceedings

P

i and that of parties or counsel where necessary

Order or other Pr occcdmgs with Signature of Judge or Maqﬁslrate
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: There 1s no doubt that accused facing
trind fu ul‘ ren nncd uhsmndu' for a considerable
pulod but mnere ub%omlanu, 1s not enough o
prove lllo “guill off an aeew Lul Hw nuuw(l

I'mnp tual a’rtcr his arrest has 1emamcd in

. pohce custody but nelther has hc confessed lnb -

guilt l)ciom (\ny uuul of law nor .my

'il’lﬂ‘il‘l\!ndtlnb articles h.wa, been recovered from

his ])()HSLbSlOl] or pomlauon

that, : ‘the

The arguments of '

the lemncd counsel for the accused has foree

SaMe cv1d(,ncc which was not

considerad carlier apgainst the co-accused with o~

the same ol and {hat evidence against the
prusunt aceused oannol be considered for his

|
lconvnmon hus 1 don’t sce any rcason (o

pro mccd with the trial of this case.

As a result of above discussion, |

i

|

|

P
‘i

I

|

|

:

have come 1o the »onclumon that, there is no
probablhty of the conthlon of the accused 1n,
thls case and there is no need of summoning of
rom*unmg prosecuhol]‘l witnesses. Hence, Dby
mvol\mb (the powers conferred upon this court”
u/%’ 265-K CrP.C the acuused facing trml»
nainely Riaz - Ahmad -5/0 Taj Al Mmu L{ . .
Aoqmllbd from the oh.nycs leveledr against him. o
He is present in custody and is directed to be

released if not 1cqu1rc.d in any other casc. Case

‘ property shall remain intact’ till the arrest of

bscondmg co- accused File be consigned to

~

record room after its comple,u n.

announcep AR
128.11.2013 : ﬂ;’
I _GOHARD%%:HMAN

ASI-111, KOHAT
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Riaz Ahmad S/0 Taj Al Khan '
R/o Darmalak Tehs; and Dist

sict Kohat

5
L )

................ App ¢llant .

District Education Ofﬁcerj'Koﬁat.‘v/ :
Deputy District Education Officer Kohat,

; : V_:ie_:rsus
]
{

BwoN e

.....................

Appellant with counsci ang f\/l'rt”KabiruJ!ah Khan

Kh;}ttak, Assistant,
/ :
A.G for responde Cainey

d counsel for the a;ﬁpc

flant pressed

afore-stated e
. . . 3ppellant informeg the Tribung)

velopment, learned counsel forthe

that the appelfant s join the

advorsg order heg

Proceedings and in case of any

- afresh in

will seek his remedy -
accordance with {3

W.

Inview of the above, the anpeal is dismisse

g as withdrawn, File be -

¢ consigned Lo the recorg.

<4,

: ) . ANNOUNCED ’ WM
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OIF]CL or THL DISTRICT EDUCATION OFF ICER (MALE) KOHAT

OFFICE ORDER

Mr. Riaz Ahmad S/O Taj Al Khan PST GPS Darmalak Tehsil Lachi District
Kohat r/o village Darmalak Tehsil Lachi District Kohat was charge sheeted for
“inefficiency of Misconduct™ under section Para 4 (b) (iii), Para 9 removal from service
under Efficiency & Disciplinary Rules 2011 on accoynt of willful absence, the
undersigned being authorized officer imposed major penalty from the removal from
service from the date of his wiilful absence froin duty i.c. 31.07.1598

l L4

You M. Riaz Ahmad PST had been charged in FIR No: 130 da1ed 31.07 1998 at
Pilice Station Lachi Kohat under Sections 302/324/34 PPC, right from chalking FIR
dcued 31.07.1998 you remained absconder and did not performed duty till now.

f

Accordingly an enquiry has been constituted vide this office No: 3284 dated~
02.06.2015 to probe into the matter. The enquiry officer conducted enquuy and asked the
accused Mr. Riaz Ahmad S/O Taj Ali Khan to present before enquiry officer and defénd

the allegations leveled against him regarding his willful absence/ absconder period w.e.f.
31:07.1998 till now.

|
Enquiry officer offered opportunity to defend your self and explain your willful

absence from duty but you Mr. Riaz- Ahmad flatly reﬁlqed to explain cogent reasons
wiiich signily your rampant attitude absolutely tantamount to misconduct.

After going through all the available record place in disciplinary case file, the
u11der<1g1ed in the capacity of authomy imposed upon Riaz Ahmad PST the major
penalty of removal from service w.e.f. 31.07.1998 under section Para 4 (b) (iii)/ Para 9
removal {rom service under E&D Rules 2011.

© ROZ WALI KHAN T

' - DISTRICT EDUCATION OFFICER
‘ . (MALE) KOHAT

.[,ndst No. - (7 é 0 7 9 / OF Riaz Ahmad PST ' Dated Kol the ) 2 2015

Copy of the above is forwarded to the:-

District comptroller of Accounts Kohat

Sub Divisional Education Officer (Male) Lachi & Kohat

Mr. Riaz Ahmad S/O Taj Ali Khan R/O Vill Darmalak Tehsil Lachi District
Kohat

i

W

ATTESTED

TON OFFICER
(MAl E) KOHA'lﬂ

2K
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# OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) KOHAT

OFFICE ORDER o - ‘
) R ' //} -\ A

| . Mr. Riaz Ahmad S/O Taj Ali ‘Khan PST GPS Darmalak Tehsil Lachi District T |
’ Kohat r/o village Darmalak Tehsil Lachi District Kohat was charge sheeted for by

' “inefficiency of Misconduct” under section Para 4 (b) (iit), Para 9 removal from service

under Efficiency & Disciplinary Rules 2011 on accoynt of willful absence, the o
undersigned being authorized officer imposed major penalty [rom the removal from <o
service from the date of his wiliful absence irom duty i.c. 31.07.1598 -

e

. You M. Riaz Ahmad PST had been charged in FIR No: 130 dated 31.07,1998 at
Police Station Lachi Kohat under Sections 302/324/34 PPC, right from chalkmg FIR
dated 31.07.1998 you remained absconder and did not performed duty till now.

‘ Accordingly an enquiry has been constituted vide this office No: 3284 dated
02.06.2015 to probe into the matter. The enquiry officer conducted enquiry and asked the
actused Mr. Riaz Ahmad S/O Taj Ali Khan to present before enquiry officer and defénd
the allegations Jeveled against him regarding his willful 'absence/ absconder period w.e.f.
31:07.1998 till now. ‘

i
f

~ Enquiry officer offered opportunity to defend your self and explain your willful
abscnce from duty but you Mr. Riaz Ahmad flatly refused to explain cogent reasons

|
wilich signity your rampant attitude absolutely tantamount to misconduct.

_ After going through all the available record place in disciplinary case file, the
undersigned in the capacity of authority imposed upon Riaz Ahmad PST the major
penalty of removal from service w.e.f. 31.07.1998 under section Para 4 (b) (iii)/ Para 9
removal from service under E&D Rules 2011.

© ROZ WALI KHAN
L - DISTRICT EDUCATION OFFICER
o wo ‘ : (MALE) KOHAT

‘ Lndsl No. (/ é 07" 9 / OF Riaz Ahmad PST  Dated Kuhal [he‘ZQ- X 2015
. Copy of the above is forwarded to the:-

District comptroller of Accounts Kohat

Sub Divisional Education Officer (Male) Lachi & Kohat

Mr. Riaz Ahmad S/O Taj Ali Khan R/O Vill Darmalak Tehsil Lachi District

: / Kohat

/ ATTESTED

a
'

Ll N —

ATION OFFICER
(MALE) KOHAT/Z)
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To ]
The Most Respected

‘ Director Education,
Khyber Pakhtunkhwa, Peshawar

TERMINATION ORDER  OF - THE
APPLICANT DATED 20/08/2015.

-Respected Sir, © \

Applicant most humbly submits as under:-

1. That the applicant is appointed as PST a't-.

GPS Harnato, Districtt Kohat on

26/04/1984 and presently as PST at
GPS Darmalak Tlehsil Lachi District
Kohat‘.i |

2. That appllcant fulﬁlled his obllgatlons é’

‘with zeal and zest and ‘never ever
remained 1rregular or  otherwise
irre’sp;)nsible ‘with the continuity of his
' responsibilities. - | _
9’72(_ w m'}ll.?\
' “’l'l?»} That on - 29/08/1998, the" suspensnon
order was passed against the appllcant
w1thout adoptmg leglal and departmental

requu'ed requ1snt10ns [ /P
Lol [0 L T
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That it is worth to mention here for

your kind‘consideration that applicant

falsely implicated in the criminal case by

some one, therefore, applicant was not
| _

aware from his service necessities.

That after taking bit relaxation from
criminal case, applicant hurriedly
approached to concerned officials and
authorities for quashment of suspension

order and in this regard, and

A’ départiﬁéhtal appeal was also ‘preferred.. |

That no response did received on that
departmental appeal and thereafter,

applicant approach to Service Tribunal

Khyber Pakhtunkhwa, Peshawar for

acquiring legal remiédy.

That Service Trfbunal ordered that

since no final termination order has

been passed yet, so the case ‘may be

‘brought after final termination order if

so, hence this appeal.

TTESTED

(9

L



'A. That élpplicant legally entitled for

quashment of termination order on

the grounds

il.

‘That no legal proceedings has

been adopted before passing of

termination  order  of the

applicant, which is otherwise

-required by prescribed law and™

‘manner. |

That inquir:y whatsoever with

regard to ‘the case of the

--.applicant has been initiated and

'no show cause notice has also be

served upon the applicant before

the termination order.

‘That since suspension order has

been passed against applicant

 about - 17 ‘years ago, " thus

although sufficient reasons have_-

- been merftioned in the

departmental; ‘appeal in response

i
. [
.of the suspension order, so after

such a long time the final order

is ultimately have become of no




lesgal force and become_ @
infrﬁctjoii's In its nature and ‘

- hopelessly time barred also.

iv. That on the allegation of the
mere irregularity, major penalty
of termination cannot - be

sufficient or justified or legal.

It s, therefore, most humbly prayed

. N ¢

6’\.\. ¢
Appeal, the termmatlon from semce order

that' on acceptance of xus Depapl; ental %/\&[S
. CO

may kindly be recalled in the larger interest
just, fair, proper & legal.

Your Faithfully, - .

Dated:- 25/08/2015

Riaz Ahmad
S/0 Taj Ali Khan,
PST GPS Darmalak
District Kohat.

i Postal Address:-

' - P/0O Darmalak, Tehsil Lachi
District Kohat.

«CT@@ Cell No:- 0333-5017172
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T The Director S . :
flementary & Secondary Education i+ .0 - . : g
Khyber Pakhiunkhwa Pgshawar HERE

' ’ :d o -

RDER

G- DEPARTMENTA APPEAL AGAiNS T THE TERMINATION O
c OF_THE APPLICATION DATED 20-08:2018

IR TRI N AT
.

Fonily refer your Setter Mo il NocTTON ORI dviy ohiod

~

Cibated 07 0020 1D enthe above ciled subjeel

I am ditected o inform you that, In the fight of widintiy abecondae
Lot School duty e, more than 15 yeas erclore, the undorsigeed HHapoOsUd
‘' .
4

“hpon the major penally of removal from seovics (Removal froni weivices copy

Cattachod) ooy relerence . o
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VAKALATNAMA

N THE COURT OF. ﬁz/z/%c Jwvw Forbra fosharsoy

OF 2015 -

, (APPELLANT)
%M Abma  (PLAINTIFF)
2 (PETITIONER)

VERSUS
- (RESPONDENT)

precceAeo™ pPegtt- (DEFENDANT) -

| I/Vl/e /gﬂj Mwea A

Do hereby ap6/omt and constitute NOOR MOHAMMAD

KHATTAK, Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us as
my/our  Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or -

deposited on my/our account in the above noted matter.

- Dated. / /2015

CLIENT ~

ACQEPTED

NOOR MOHAMMAD KHATTAK
" (ADVOCATE)

OFFICE:

Room No.1, Upper FIoor |

Islamia Club Building, Khyber Bazar,
Peshawar City. -

Phone: 091-2211391

Mobile N0.0345-9383141
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BEFORE THE HON’ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

g AppeaINo 1392/2015
s jRi::a':z‘Ahr:nad EX: PST GPS Darmalak (BPS-7) Now (BPS-12).
T APP-ELLANT
VERSLJS
. 1 “Govt. of Khyber Pakhtunkhwa throug_h Secretary Elem.entary & Secondary Education.
2 i‘)ir‘egtor Elementary & Secondary Education Peshawar.

3. District Education Officer (Male) Kohat.

DI oo RESPONDENTS.
§ A
| S.Nd. Description of Documents Annex Pages
1 | Affidavit. - A
2 . Para wise comments. . . ) B,C
3 | Appellant Statéements Before Enquiry Officer 1 1-2 _
| on28-07-2015 and 01-08-2015 | B
4’ | None Payment Certificate
5 - Registered letter to appellant from Enquiry 4-5
- Officer 4 ~ | | '
6. " | Letter from enquiry officer to DEO (M) Kohat _ 6 1
| regarding appellant request o _ ‘
‘1 | Emyg w'w}) e} T, 1
_— ' : o {
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. BEFORE THE HON'ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Appeal No 1392/2015

1}

Riaz Ahmad EX: PST GPS Darmalak (BPS-?) Now (BPS-12).

......................... APPELLANT

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education.

2. Director Elementary & Secondary Education Peshawar.

3. District Education Officer (Male) Kohat.

............................. RESPONDENTS.

L

AFFIDAVIT

| Roz Wali Khan DEO M Kohat do hereby solemnly affirm and declare on oath that the contents i
of the accompanying Para Wise Comments oh behalf of respondent No.1 to 3 are true and

correct to the best of my knowledge and belief and that nothing has been concealed from this
- honorable Tribunal. : )

DEPON T
CNIC No.37301-1406724-5
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- ' /‘;BEFORE THE HON’ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

i

2f

- Appeal No 1392/2015
fi_ia; Ahrﬁad EX: PST GPS Darmalak (BPS-7) Now (BPS-12).
: ................. ...... APPELLANT
- VERSUS
1. Govt. of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education.
2. Director Elementary & Secondary Education ?eshawar. |

~ 3. District Education Officer (-Male) Kohat.

PR | T

............................. RESPONDENTS.
AFFIDAVIT -
! I Roz Wali Khan DEO M Kohat do hereby solemnly affirm and declare on oath that the contents ;
S of the accompanying. Para Wise Comments on behalf of respondent No.1 to 3 are true and
| correct to the best of my knowledge and belief and that nothing has been concealed from this .
_honorable Tribunal. _ : - . :
DEPONPENT

CNIC No.37301-1406724-5

¢




Y g
{ORE THE HON’ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

. Appeal No 1392/2015
‘Riaz Ahmad EX: PST GPS Darmalak (BPS-7) Now (BPS-12).

......................... APPELLANT -
VERSUS |
1. ‘G‘ovt‘. of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education.
2. Dlrector Elementary & Secondary Educatlon Peshawar |

3 D;strlct Education Offlcer {Male) Kohat.

............................. RESPONDENTS.

- REPLY ON BEHALF OF RESPONDENTS 1 to3.

RESPACTFULLY.SHEWITH

PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action/locus standi to file the present appeal as
he has been given opportunity twice i-e on 28-7-2015 & 1-8-2015 for self defense .His
own hand written statements are attached as annexed 1& 2 & respectively.

2. Thaf the appellant has not come to the honorable service tribunal with clean hands.

3. That the appellant has suppressed/concealed materaal facts from the honorable serwce _

tribunal. o _

4. That the present appeal is bad in its present form, hence not mainta.inable and liable to
_be dismissed with cost. | |

5. .That the appeal is bad for mis joineder & non Joineder of unnecessary parties.

" RESPCETFULLY SHEWITH:
ON FACTS

1. Pertains to record.

2. Pertains to record.

3. The éppellant wilfully remained absent & absconder from his duty for more than 14
years & no salary for the mentioned period has been paid (Non Payment certificate of
concerned DDO attached as annexed at page 3). ' . '

4. No Comments. However the impugned order was issued after conducting -proper
inquiry & the appellant wilfully & flatly refused to defend the charges of willful

. absenteeism leveled against him.{copy annexed 1&2). '

5. Incorrect. The appellant through impugned order dated 20/8/2015 has been removed
from service due to wilfull absence from service for more than fourteen (14) years & he
has been given opportunity twice, as mentioned above to defend the charges of wilful
absence & he wilfully & flatly refused to explain cogent reasons of his wilful

" absenteeism.




(*_e )
6
7.

Partain to record.
The Appellant has got no cause of action to file instant appeal.

Grounds.

‘A_)'

Q)

Incorrect, the impugned order dated 20.8.2015 issued by the respondent No 3 is

according to the law, facts, norms & natural justice & may be keep intact.

Incorrect, respondent department has given opportunities twice to the appellant & the
appellant wilfully, intentionally & flatly refused to entertain the questioner offered by
the Inquiry officer. In fact the appellant has concealed the facts from the honorable

Tribunal.:

No comments .However the appellant wilfully remained absconder for more than 14

. . years.

D)

E)
F)

Incorrect. The respondents have fulfilled all codel formalities before iséuing impugned
order dated 20.8.2015.
As Replied in above para.

“In correct. The appellant has been called to appear before tncjuiry officer in his office
through Registered letter no 369-70 dated 14/7/2015 (Copy attached at page 4 &5 ) on

28/7/2015 & accordingly the appellant appear before the inquiry officer & his request to
re-appear before the inquiry officer on 1/8/2015 after consultation with his legal
consultant{Copy attached at page 1) was honored by the inquiry officer & respondent

. no 3 was informed accordingly thorough letter no 381 dated 28/7/2015 (copy annexed
-page 6) by the inquiry officer so that opportunity of self defense is provided to

appellant. On dated 1/8/2015 the appellant appear before the inquiry officer & he flatly -

- refused to explain cogent reasons which signify rampant attitude absolutely tantamount
- to misconduct. (Copy annexed at page 2).

6)

Incorrect. As replied above.
In correct. As per Para mentioned above. .
The respondents also seek permission of this Honorable Trlbunal to raise addltlonal

_grounds at the time of arguments

It is therefore most humbly prayed that on acceptance of this reiljfhe appeal may very

_kindly be dismissed with cost.

a

| - | / 4)3‘
' catlon Officer DII’

(Male Kohat. ' Elementary & Secondary Education,

Secretary,

Khyber Pakhtoon Khwa Peshawar.

1 /7
; / ﬁL; 53/@44;

Elementary & Secandary Education,
Khyber Pakhtoon Khwa Peshawar
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- NON PAYMENTCERTIFICATE

Cm tified that no salcuy payment his bé'en"'madg\ {0 Mr: Riaz mhenart |

\hmui PIC (IP\ Darmalak (Irvolved in murder case) since 09/1998 up till now.. | | '
Ki

A ’)") [

Sub: Divisional | (inmlmn ()”,Cu
Sl "h‘(h‘]h\k)‘]\dh \[""N'
: (i’fii.llﬂ,li\.)\!a_




FiCE OF THE SUB DIVISIONAL EDUCATION OFF]CER ( )'L/—\CHI

No. ' ) . . A Dated Lachl the_LCt/ g /2015

T

Riaz Ahmad,

PST GPS Darmalak.
Subject: ENQUIRY.
Memao:

In- compllance to the direction |ssued by DEO (M) Kohat through notification No.
3284 dated 02-06-2015. The undersigned has been appointed as enqmry officer against you
The said enquiry will held in the office of the undersigned on28-07-2015.

You are therefore requested to make sure your presence on the mentloned date
in the office of undersigned during working hours to jUStIf\/ your unauthorized absenteeism since
31-07-1998 to date. Non comphance to this will mean ex-party. deusaon against you.

Sub- anmonaloEducatnon Qfficer,
(Male) Prlmary LACHI

Ends;:‘, 3?’0

/ 1 District Education Officer (Male) Primary Lachi.

Vé/‘/\z 2 :
Sub Dlvmonai [ducatlon Off:cet
Male) Pmmmy LACH!.

[
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~ OFFICE OF THE SUB: DIVILSIONAL EDUCATION
R ~ OFFICER (MALE) LACHI' |
-No, Z 5 577’_/ ‘. _ : D;t_ed Lachi.‘theﬁ/ﬁ/Z(le

To» . .
The District Education Officer
(Male) Kohat
Subjec . ENQUIRY REPORT
Memo: V

. // ) '

In compliance of DEO (M) Kohat letter No 3284 dated 02-06-2015, the undersigned

-carried oat inquiry against Mr. Riaz Ahmad PST GPS Darmalak Kohat, in this connection the

stale record of SDEO (M) Kohat has been consulted as the said office was DDO at that time.
proceedings/ finding of which are as under:

1. That accused had been served as PTC for the period from 26—04-1984 to 31-07-1998 .

N}

07-1998 - -

02

- That right from {:_ﬁaﬂdng FIR, re1ﬁained absconder/willful absent from duty w.e.f. 31-07-
1998. B E S R

4. After reconciliation, the accused bailed out on BBA on 19-03-2013 ‘

W

“The accused was asked for present before inquiry officer on 0_1—0872015 to defend the

allegations about his willful absence from 31-07-1998 till now but the accused flatly refused

" not bother to face the enquiry.

6. Due o lapsed of more than 15 years whatsoever disciplinary action on behalf of education
department, but could not traced in dormant file ) R

7. “The case is submitted for further consideration )

@%‘“"7 -

(INQUIRY OFFICE)

SUB: DIVIL: EDUCATION OFFICER
(MALE) LACHI |

That accused was éharged tn FIR at police statibn Lachi under‘seéﬁon 302/324/43 dated 31- . °

" - toresponse the'questionnaire with the plea that he sued writ-petition in court of law and did - -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. 1392/2015

RIAZ AHMAD VS EDUCATION DEPTT:

. REJOINDER ON BEHALF OF APPELLANT IN RESPONSE

TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
PRELIMINARY OBJECTIONS:

(1 To 5):

All the preliminary objections raised by the respondents

are incorrect, baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the case.

ON FACT:

6-

7-

Admitted correct hence need no comments.
Admitted correct hence need no comments.

Incorrect and not replied accordingly. That the FIR which was

lodged under section 302/324/34 PPC against the appellant .

vide dated 31.7.1998, the Honorable Additional Session Judge
acquitted the appellant from the criminal above mentioned
charges vide judgment dated 28.11.2013. That after acquittal
appellant approached the District Education Officer (Male)
District Kohat bkgl'no heed was paid on the request of the
appellant.

Incorrect énd replied accordingly. That the respondent
Department straight away removed the appellant from hus
service without conducting regular inquiry.

Incorrect and not replied accordingly. That appellant has been
removed from his service due to the above mentioned FIR
inspite of knowing the fact that appellant has been acquitted
from the said charges by the trial Court vide 28.11.2013.
Admitted correct hence need no comments.

Incorrect and not replying accordingly hence denied.

- GROUNDS:

(ATOI): -




Al the grounds of main veEE=gEsOn of the %ﬁe

correct and in accordance wuth Iaw and prevailing rules: and
that of the respondents are incorrect and baseless. That

~ appellant has been honorably acquitted by the trial Court from

the FIR dated 31.7.1998, therefore the respondents are.duty
bound under F.R 53 to re-instate the appellant in to service

~ with all back benefits. That the respondent Department acted

in arbitrary and malafide manner while issuing the impugned
order dated 20.8.2015. That no charge sheet and statement of
allegation has been served on the appellant before issuing the
impugned order dated 20.8.2015. That no show cause notice
has been served on the appellant before issuing the impugned
order dated 20.8.2015. That no chance of personal
hearing/defense has been given to the appellant while issuing
the impugned order. That no regular inquiry has been
conducted in the matter which is as per Supreme Court
judgments is necessary in punitive actions against the civil
servants. :

It is therefore, most humbly prayed that on acceptance of

this rejoinder the appeal of the appellant may very kmdly be
accepted in favor of the appellant.

N
_AP ELLANT ».
@ A

7N RIAZ/AHMAD

THROUGH:.
NOOR MOHAMMAD KHATTAK
ADVOCATE



KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 02 /ST , . "~ Dated 01/01/2018

To
The District Education Officer (Male),
Government of Khyber Pakhtunkhwa,
Kohat.
Subject: ~ JUDGEMENT/ORDER IN APPEAL NO. 1392/15 MR.RIAZ AHMAD.

I am directed to forward herewith a certified copy of Judgment/Order dated
20/12/2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above \

. REGI
KHYBER PAKHTUNKHWA

: SERVICE TRIBUNAL
£)¢~  PESHAWAR.




