BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' - PESHAWAR

SERVICE APPEAL NO. 1382/2015

Date of institution ... 11.12.2015
Date of judgment ... 13.02.2019

Said Wali, Ex-Chowkidar,

BHU, Abdullah Jan Killi Khyber Agency.

R/o Arjlinaade Qambar Khel Tehsil Bara, Khyber Agency.
o (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Health Department
- Peshawar.
Director General, Health Department Khyber Pakhtunkhwa, Peshawar
Director Health Department FATA Warsak Road, Peshawar.:
Agency Surgeon Khyber Agency Jamrud.
Political Agency Khyber Agency Qayum Stadium Road, Peshawar :
; ... (Respondents)

b

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA
SERVICE _ TRIBUNAL . ACT, 1974 AGAINST THE

- RESPONDENTS WHO HAVE TAKEN NO ACTION ON THE
DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE .
STATUTORY PERIOD OF 90 DAYS

2%
2_‘20/7

Mr. Aslam Khan Khattak, Advocate. . For appellarit.
Mr. Muhammad Jan, Deputy District Attorney ... For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. HUSSAIN SHAH A .. MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDL, MEMBER: -  Counsei for the

appellant present. Mr. Muhammad Jan, Deputy District Attorney for the
. respondents? present. Arguments heard and record perusea. ‘

2. Brief facts of the case as per present servic;: éppeal are that the appellant

was serviﬁg Aas Chowkidar in Health Departlﬁent_ at BHU, Abdullah Jan Killi .

KhyberVAgency. since his appointment i.e 25.07.1990. He was involved in
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criminal case under secit‘—izon'i’>65-A PPC/11 FER The appellant was acquitted by
the combetent court vide judgment dated 03.01.1996, the appellant reported for
duty but he was not allowed therefore, the appellant filed departmental appeal
on 31.08.2015 for releasing of his salary from the year 1994 to 2004 with all
back benefits and also prayed for compulsory retirement but the departméntal
appeal of the appellant was nof decided, hence, the present service appeal.

3. Respond;nts were summoned who contested the appeal by f'iling of
written reply/comments.

4, Learned counsel for the appellant contended that the appellant was
falsely invo]ved in the aforesaid criminal case. It was further contended that the
appellant was hon’ble acquitteci by the competent court. It was further

contended that after acquittal, the appellant reported for duty but the competent

* authority did not allow him to join the duty. It was further contended that the

appellant filed departmental appeal but the same was not responded.” It was
further contended that since the appellant was hon’ble acquitted by the
competenf court Atherefore, theiappell.ant was entitled for release of his salary
from 08.10.1994 to 30.11.2004. It was further contended that the appellant have
fourteen years service in his credit therefore, he was also entitled for
compulsory retirement but the respondent department has neither paid salary for
the aforesaid period nor passed any order for compulsory retirement of the
appellant therefore, prayed for- acceptance of appealA.

5. On the other hand, learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
there is no final original or appellate order against which the appellant is
aggrievéd therefore, the present service appeal is not maintainable under
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974. It was
further contended that the appellant has submitted resignation from his post on

28.02.1995 which was accepted by the competent authority on 31.03.1995 (AN) .




and after acceptance of hlS resrgnatron the competent authority has also
Vo i 3
appointed Mr. Mran Gul S/o Muhammad Gham at his post vide order dated
01'.04. 1995 but the appellant has concealed thé“-fact from the Tribunal therefore,
% r

prayed for dismissal of appeal.- o
6. Perusal of the record reveals that the appellant was serving as Chowkidar
in Heelth Department. He was involved in a criminal cetse. Later on he was
acquitted from the said criminal case. Though the appellant has claimed that he
was acquitted from the criminal caee therefore he was entitled for grant of the
arrears of pay and allowances wrth effect from 08.10. 1994 to 30.11.2004 and

also prayed for compulsory retlrement due to 14 years service in his credit but

the record reveals that the appellant 'had submitted resignation before the

competent authority on 28.02. 1995 anci the said resignation of the appellant was

: . r A
accepted by the competent authority on 31.03.1995 and Mr. Jdiran Gul S/o

Muhammad Ghani was appointed at his post by the competent authority vide

order dated 01.04.1995 therefore,."the appellant has neither performed any duty

after 31.03.1995 nor has remained civil servant any more. The record further
reveals that there i-s neither ﬁnzil-original or appellate order against which the
appellant has filed the presert service appeal therefore, the present service
appeal is not maintainable under Section-4 of the Khyber .Pakhtunkhwa Service
Tribunal Act, 1974..Hence,‘the appeal has no force which is hereby dismissed.
Parties are left to bear their own costs. File be consigned to the record room.

ANNOUNCED . )
13.02.2019 | Mﬁmm/@%” s

. (MUHAMMAD AMIN KHAN KUNDI)
A A MEMBER

(HUSSAIN SHAH) = -
MEMBER |
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14.11.2018 | Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 02.01.2019. _
,@@

02.01.2019 - - Aslam Khan Khattak Advocate on behalf of léarned counsel
| | for the appellant present. Mr. Riaz Paindakheil learned Assistant
Advocate General alongwith Shah Nawaz Assistant for fespondents

present. Aslam Khén Khattak, Advocate, seeks adjournment as

learned counsel for the appellant is not in attendance. Adjourn. To

come up for arguments on 13.02.2019 before D.B.

_ _ b ot
Me-;gcr ' : L Member

13.02.2019 Coqnsel,for the éppellant present. Mr. Muhammad Jan, Depufy
District Attorney for the respondehts present. Arguments heard and record
perused. |

Vide our detailed judgment of today consisting of three pages
placed on file, the present service appeal is not maintainable under
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974, Hence,
the appeal has no forée which is herebsz dismissed. Parties are léﬁ to bear
their own costs. File be consigned to the record room.

~ ANNOUNCED ) M Wm
13.02.2019

(MUHAMMAD AMIN KHAN KUNDI)
: ' MEMBER

- (HUSSAIN SHAH)
MEMBER




‘ . ~ Learned counsel for the appellant and Mr. Kabir Ullah
Khattak, learned Additional Advocate General

Learned_..counsel for the appellant seeks adjour:nmen'tr.
Adjourn. To. come up for arguments on 13.06.2018 before

present.

DB.
T | -
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
£ . Member e Member
IR : *'

PR

13.06.2018 Learned counsel for the appellant and Mr. Usman Ghani -

learned District Attorney present. Learned counsel . for the

appellant seeks adjournment. Adjourned. To come up

arguments on 07.08.2018 before D.B.

for

e

2 /;,}j o C?} ~

(Muhammad Amin Kundi)

(Muhammad Hamid Mughal)
Member

Member

07.08.2018

Appellant with counsel and Mr. Muhammad Jan learned Deputyv

District  Attorney present. Adjournment requested. To come up for

arguments on OZV. 10.2018 before D.B

— 07

(Muhammad Amin Kaundi)

Member

(Muhammad Hamid Mughal)
Member .

H
i

02.10.2018 Learned counsel for appellant and Mr. Kabirullah
. ’ Khattak learned Additional Advocate General present. Learned
counsel for appellant seeks adjournment. Adjourn. To come up
for arguments on 14.11.2018 before DB

| (Hussaifi Shah) ‘ (Muha?nmad’ -'
Member




- 14 12.2017 Learned counsel for the appellant present.
Mr.Usman Ghani, learned District ‘Attorney for
the respondents present. Learned counsel for the
appellant seeks adjournment. Adjourned. To

come up for arguments on 26,01.2018 Before D.B
Xe”

: | '(Gulkb%r (Muhamm id- Mughal)

MEMBER ; MEMBER

26.01.2018 Mr. Jahan Afsar Paindakhel, Advocate present and
sublnitted fresh wakalat nama on behalf of appellant, placec:l' on
file. Mr. Zia Ullah, DDA alongwith Jaffar Ali, Assistant for the
respondents present. Counsel for the "appellgnl‘ seeks adjournment.

Adjourned. To come up for arguments on 03.04.2018 before D.B.

o

EheMeémber : ) G VEmber
Executive o Judicial
v
03.04.2018 Junior to counsel for the appellant and Mr. Z:a Ullah

learned Deputy District Attorney for the respondents
present. Junior to counsel for the appellan:‘ seeks
adjournment as senior counsel is not available. Adjourn. To
come up for arguments on 18.05.2018 before D.B

(Ahm%)

Member
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,  Counsel “for appellant and Mr.

Pleader for respondents present. Learned counsel for appellant subrnitted

rejoinder, Wthh is placed on file. To come up for arguments on

Muhammad Jan, Government -

14.06.2017. before D.B.

. (AHMAD HASSAN)

(ASHFAQUE TAJ) -
MEMBER '

MEMBER

Junior to counsel for the appellant and Mr. Muhammad

Adeel Butt, Additional AG for the respondents present. Junior to

N Counsel for the appellant requested for adjournment. x'\dy:)urne(_ii

Member

" (Gul Ze Khan)
Member

Counscl lor the app'cllant present. Mr.  Zia Ullah,

I):cpulv District /\tlonncy for the |cspondcnls present. Counscl

tclr the-appellant sccl\s adjournment <5, Adjourd. To come up 20¥ "

‘n'numenls on 4. I2 2017 bclom D.B.

i
L i
» /
(rhmad l.lussan) , (Muhammad Hamid Mughal)" - -
' Member (1) Member (J)

R

To come up for arguments on 16.10.2017 before D.B. R

¢

(Muhammmad Amin Khan Kundl)» .

'.’
1
1
»




Form- A

* FORM OF ORDER SHEET

Court of
6. .
Case No. 1382/2015
S.No.-| Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings : ' :
1 2 3 . i
Ll
1 11.12.2015 . . . if‘;,
The appeal of Mr. Said Wali presented }odéy by Mr.
Aslam Khan Khattak Advocate may be entered inthe Institution
register and put up to the Worthy Chairman for proper order.
' ' ~—
—
REGISTRAR
5 This case is entrusted to S. Bench for preliminary

%_ hearing to be put up thereon KAG- 12y

CHA%MAN




.

B oo
. i . : ! ’ﬁ
i i ' . !
' : .
L : o :
"13.02.2017 Counsel “for appellant and Mr. Muhammad Jan, Govemn;ment’
' o |" Pleader for respondents preserit. Learned counsel for appellant subrni!tted |
Lo rejoinder, Wthh is placed on file. To come up for arguments on
1 14.06.2017. before D.B. | : |
L - (AHMAD HASSAN) (ASHFAQUE TAJ)
T . MEMBER ‘ MEMBER
0 i 5
LI ; B . . 14.06.2017 Junior to counsel for the appellant and Mr. Muhammad
AT . . . i a
L ._:'», T i- Adeel Butt, Additional AG for the respondents present. Junior td
: l’ S o - ; Counsel for the appellant requested for adjournment. Adjournec_i.
: % - . o - . To come up for arguments on 16.10.2017 before D.B. - - '_
e .
! .‘"";.l . :‘ “. . :j . . " . ) . % - . '\. .
o R b o (Muhamfad Amin Khan Kundi)-- .
1R T S - ' Member .
L be o 4 o Th T (Gul Zef Khan)
) ' - . i

| L i Merhber f
! L i B
dERY . P

X ] :
H o '

MRS o .

s l Lo ;?6.!0.2()']7 ' - Counscl for the appellant present. Mr.  Zia UHah,

! Lot ' D:(.putv District Altomcy for the Icsponclcnls present. Counsel
o Y
? . o Iql thc-appellant sceks adjournment <uv. Adjourn. To come up Fo¥ -

i} alguments on 14.12.2017 before 1.1,

i: . i ¢
TR , . ! 3 c .
. i - . . . N . . L d

Rk Ll . . (Whmad'Hassan) " (Muhammad Hamid Mughal)".

’ 1 L C "+ Member (13) : ‘ Mcmber (J) :
. ' 1 . :
o Y ’
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11.04.2016

18.10.2016

-

o é ©31.05.2016

Appellant with counsel and Mr. Muhammad Mahai
Madni, Assistant alongwith Sr.GP for the ofﬁcial respondents-
and counsel! for respondent No. 5 present. Reply not submlttcd |
Requested for adjournment. Last opportunity granted. 'I;o Come

up for written reply/comments on 31,5.2016 before S.B.

‘ Chﬁm‘un ‘

. el

Appellant in person, M/S Amjad Ali, Asstt. and
Muhammad. Maaz Madni, Asstt: alongwith Addl, _AfoQIi
-respondents No. 1 t0-4 and :;Mra Muhammad [Furqan

: »'Yousal"zai, Advocate/LLegal Advisér lor respondent No._S'

present. Written reply by respondents No. 1 to 4 submitted. R o (

-

Learned Legal Advisor also relies on the same on behalf of
respondent No. 5. The appeal is assigned to D.B for

rejoinder and [inal hearing for 18.10.2016.

Chj fman

Counsel for the appellant and Addl: AG for the respondents
presenft.”é Counsel for the appellant requested for time to file

rejoinder. To come up for rejoinder and arguments pn 13.02.2017.

P

Q. (PIR BAXHSH SHAH)
"~ MEMBER
(ABDUL LATIF) '
MEMBER .4:




29.12.2015

24.02.2016

SR S

Feoungel for ‘the “appellant present. He argued that the
appellant was lnmaliy appomted as Chowkidar on 27.5:1990 at BHU

Abdullah Jan Killi Khyber Agency hewas falsely implicated in a criminal

case. That the appe!lant has been acquitted in the said case but the

‘ respondent—depértment is not léttin_g him for performing his duty.
That the appellant has been hon'ble acquitted and 'according to the
Judgment of the august Supreme Court reported in 1998-SCMR, 1993

" he is entitled for pay and pensmn That departmental appeal of the

appellan_t has not been respond_ed hence this service appeal was filed.

Points urged need consideration. Admit. Subject to deposit of

LD security and process fee within 10 days, notices be issued to the

;\-%,,L; :
r?a‘s’pg\mjents for written reply/comments for 24.2.2016 before 5.B.

MetWber

Counsel for the appellant, Mr. ‘Maaz Madni, Assistant
Litigation Officer alongwith Addl: A.G for respondents No. 1 to 4 and
Mr. Muhammad Furgan, Advocate for respondent No. 5 present.
Special Power of attorney on behalf of respondent No: 5 submitted.
Requested for adjournment. To come up for written reply/co-mments

on 11.4.2016 before S.B.

o—

Member
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Form-A o qr*

: FORM OF ORDER SHEET

Court of
Case No. 1382/2015 :

S.No.. | Date of order Order or other-proceedings with signature of judge or Magistrate
Proceedings :

1 2 | 3

R

11.12.2015 | B
The appeal of Mr. Said Wali presented today by Mr.
Aslam Khan Khattak Advocate may be entered in the Institution

register and put up to the WorthAy Chairman for proper order.

_—
/—‘
’ REGISTRAR
5 This case is entfusted to S. Bench for preliminary
(- hearing to be put up thereon &XJ-12-\§"
A

CHA%AN
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal No. |22 of 2015

Said Wali, Ex-Chowkidar, ... ... ..... Appellant
VERSUS
Govt of KPK through Secretary Health Department
- Peshawoar and others cer ere oo Respondents
Index ~
S No. | Description of documents | Annexure | Pages
1. | Memo of appeal - - -4
2. | Extract from service book| “AY |
| showing app'ellfint’s 'iﬁitial - B
appointment ‘ o |
3. | Charge Under Sectzon 365- “B”
A/IT  FCR against  the 6-7
appellant o
.| 4 |Acquittal of appellant vide | ”Cf"__ 18-
: order dated 03/01/1996 : '
5. | Departmental appeal dated| “D”
31/08/2015 [R5
6. | Extract  from appellant’s “E” mu 14:;14 .
service book | ‘
- 7. | Wakalat Nama - In
| | | original 25
Dated I /12/2015 S
‘ ~ Appellant
Through

~ Aslam Khan Khattak
Advocate, Peshawar
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" BEFORE THE KPK SERVICE ‘TRIBUNAL PESHAWAR

P2

Appeal No. ’48 2 of 2015

Sazd Wali, Ex Chowkzdar

‘BHU, Abdullah Jan Killi Khyber Agency

R/o Ar]hnrmde Qambar Khel  Tehsil - Bara, Khyber
Ageicy.

... Appellant 2.9 = 2rovinge
Bors - ripuag}

2ine o fMHL

| - - w“;'l?\' 013
VERSUS |l ldd

- 1- Govt of KPK through Secretary Health
| Department Peshawar. |

~ ~ 2~ Director General, Health Department KPK
Peshawar. 4 - :

3- Director Health Department FATA Warsak
Road, Peshawar.

4‘- Agency Surgeon Khyber Agency Jamrud.

5- Political Agent Khyber Agency Qayum Staduun
Road, Peshawar. ‘

. Res.pondents, |

APPEAL UNDER SECTION 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
ACT 1974, AGAINST THE RESPONDENTS -
WHO HAVE TAKEN NO ACTION ON THE

- DEPARTMENTAL _~ APPEAL . - OF
APPELLANT WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

Prayer | |
On acceptance of appeal, the respondents
- may be directed to pay the salary to the
- appellant from 08/10/1994 to 30/11/2004 and
therveafter his whole service from 27/05/1990 to
30/11/2004 may be converted to that of




| | compulsory retirement from 01/12/2004 with
T . full pensionary benefits including arrears.

Res;oectﬁr.lly Sh.ewetl'z:

Brief facts leading to the instant appeal are a-sunder: -

L R A A T e D L

. 1- That. the ap‘pellant wgis in.itially indu_ct_ed in Serviée |
as Chowkidar on 27/05/1990 at BHU Abdullah ]a.n
Killi Khyber Agency as revealed from extract from

- rhzs service book at Annexure A

2- That the appellant throughout his whole service has
performed his duty with utmost of his capabilities

.- and to the entire s‘atisﬂzctiqn of his superiors.

3- That the appellant was falsely implicated in a
criminal case registered at Hayatabad Peshawar

" Under Section 365-A/11 FCR vide annexure “B”.

4- That thereafter the trial was conducted by the judge
- Special Court and the appellant was. acquttted from‘
ol the charges levelled agamst him and was declared
mn.ocenf vide his order dated 03/01/1996. Copy is
annexed as Annexure “C” and the appellant was

~ released in the year 2004.

5- That the appellant after his release has many times

reported to join his service but he was not allowed.




Lo

N ]
hl

6- That the aﬁpellant’s home/prbperty was destroyed by
Mangal | Bﬁgh and so_the appellant alongwith his
5 o o famzly / children had left his home and still stranded

“in the suburbs of Peshawar. |

7~ That in spite of above mentioned circumstances the
o SR -a.p'pellaiﬁt has tried his best to join his duty at BHU
- . Abdullah Jan Killi but he was never permitted.

8- That the appellant has filed his departmental _ap;_ﬁeql_
O dated 3'1/08/2015 vide Arinexire “D” io:‘res.po‘ﬁdent-
No.2 Armd 90 days have been elapsed and no response
has been received so far and hence this appeal inter-

. alinon the following gr'ou'nds';-k_

GRO-UNDS.:
A- That the a;ﬁpellant has been acquitted from the
charges levelled _again-st_- hzm by. the criminal
Court ﬁs revealed. from'annexti-'r'e “C”. So his
acquitted is honourable for the reason that the
prosecution has not been succeeded to prove
* o ‘ 5 their case agamst the appellant So the appellant
L - s fullj entitled to grant of arrears of his pm'
and allowances from 08/10/1994 to-30/11/2004.

“— .

R A B That the apﬁellant was in the service of the
| Government from 27/05/1990 to 30/11/2004 i.e.
14 year 6 months and-03days as revealed from




his service book at annexure “E”. So he is fully

entitled to penszon from 01/12/2004 with all

back benefit under the law and denial of the

respondents are agaznst all norms of natuml |

A ]ustzce

C- That in the matter of pay and pension, bar of
limitation is not bezng appllcable To this eﬁect ‘
the appellants appeal is within the time and
shall not be resisted on the ground of bar of

limitation. -

D- That. the r.espoﬁden'tsf dénial for'nbt paying pay -
and pension to the appellant is illegal, anaﬁde
without jurisdiction and  without lawful

_authority whzch needs mterference by this

Hon'ble Tr zb_urzal.

E- That theﬁppe‘llant seeks leave of this Hon'ble
- Tribunal to rely on addztzonal grounds at the
- time of arguments | |

It is, therefore, prayed that on
| acceptance of appeal, the respondents may
. .. Dbe directed to pay the salary to the
- " appellant from 08/10/1994 to 30/11/2004
and also to retire him from service from
01/12/2004 including arrears till now.
o o
- Dated /[/12/2015 | - Appellant
R o Through

ot
~Aslam Khan Khatmk
Advocate, Peshawar
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IN THE COURT OF MR. AI\’IJAD AL] KHAN POLITICAL AGENT / DISTRICT
MAGISTRATE, KHYBER AGENCY.

CASE No.  7-1V-95/PAK

- PAK-STATE . YERSUS 1-- Rehman Shah S/o Saudagar,
S ‘ Shalober Qamber Khel Dre-Plarai.

L2 Juma Baz S/o Itbar Gul, Shalobar :
"~ Qamber Khel. :
3- Said Mir S/o Buzarg Jumil, BZK. '

4- Rahim, Afghan National Resident of
Bazar Zakha Khel.
5- Havaldar, Afghan National . R/o

- BZK. . _
6- Noor Bab, Afghan Natxonal R/o
BZK.
7~ P.O., Kausar Residem of Bara
8- Samandar, Malikdin Khel of Bara
9- Said Wali S/o Said Ghani Shalobar
Qamber Khel.
Charge: - KIDNAPPING - OF _ IMRAN  S§/O
- FARHAD - AND . SALMAN  S/O .
HIDAYATULLAH UNDER SECTION Iy

365-A/11 FCR

Brief facts of the case are that on 08/ 10/1994, two
“students namely Imran and Salman were kidnapped from Hayatabad
by accused Rehman Shah etc for ransom and were taken to Bazar
Zakha Khel area where they were confined in the house of accused
No.3 Said Mir Son of Buzarg Jamil. After some time the relations of
the kidnapees contacted P.O Kuasar accused No.7 to collect
information about the whereabouts of the kidnapees P.O., Kausar
wus a Hamsaya of Said Wali Son of Said Ghani, Shalobar Qamber.
Khel.
- P.O Kausar after conﬁrmatmn of presence of thc‘
- vk1dnapees in the house of Said Mir, Bazar Z akha Khel arrangg
‘commando action on the said house for release of the kidnapees.

On the night of 24/10/1994, a contingent of 13 pers
including Said Wali, Shalobar Qamber Khel, P.O, Kausar and two
others P.Os alongwith Irshad and Khisro entered the house of Said
Mir and recovered the kidnapees: Five persons went into the house

- of Said Mir and guests and stayed for the night and at night time
they arranged entry of the rest of their group into the house. The
raiding party over powered the guard namely Bazistan and recovered
the two childrens safely. Reportedly a sum of Rs.Six lacs was paid
for this job to Said Wali, Shulobar Qambar Khel and co-herents.




) < N i
U5 L g

-4 X ?'
» T ' e a;l:
ST GO O Mu, AMT AD ALLT KHAR, QLTI A, AN /DS Cp AR MY
COHAGTSTRAGE  KNY NER AGENCY . /
. 1 £y

-

r

. 4

: . " l
FCALE RO, 2-1V-95/PAK. S o ﬁ U 16)( ! i :
‘vf:‘ . ¢ : . - ) . ‘. . . ) ! ‘ t @g' !

Foo DU sTAPE. . VERSUS. . .:1% Rehmsn S b

R AR N
b aring RV

r~;v«-:'s o A by A
3 ORISR

hah s/o Saudagar,Shalchnr

? _t,;._#ﬁ 5
o= NN

-~ - Qamber Khel Dre-Plarai, N \ :%l
? N s o /e o] Ay IR
&Jg" ; . , <.-Juma Baz 5/0 Ithap Gul,Shalubar [ F .
RS , Y.V e - ‘Qamber Khel, . i oo
-/‘.’:.‘ 4:“', o ™. i . ! . .

1=,
Y g o 1< Rahim,Afghan National resi
o -1 . ' of Bazar Zakha Khel.

. . MPW{,:F / . ' 5. Havalc’lar,z‘xfshan National »/o avy.
;Qwﬁpovf

b

-
aenv.

oy —_—

..g
|
;
S
(7(/( - 5. Said Mir S/0 Buzarg Janil zux § '
| , i
i
1

i 6. Noor Bab,Afphag National o

e —
Tl X

~de~

. ———

e YRS M Car g v @ B gt vy

i

. L‘ ’ . 7. P.0L, Ko residont ar Yo, E
M *g--’l,“(ﬁ ' 8. Swamand:u Halitdin TR S “Bep
_ : < 9. Said Wali 5/0 £aia Ghani Snargn
; ‘ : Qamber Khel . R %5
i i
' g ' ! 4‘:.“%
- CHARGE: - KIDNAPPING OF INRAN S/0 Tasm: ] . i &.
. SALMAN S/0 HIDAYATULL A RR) i O
= 365-A/14 FCR./ i ‘ %
) L : : VPR
ORD=R. ‘ ~ ! o
— ' s : LR
Brief facts of the case are that on 8.10.199. , tvees AR :‘tgé
students namely Imcan ang Salman were kidnapped e

aCe

“rom Eayatab:ad by
4 -

EN

acives of
-1 Kauvsar accused No.?7 bto colleel
ts of the kidnapecs, p.Q

Loy Kauusar way a2 Hamsay: or S
T e

P

; . - ! i g
used Rerman Shah ete for raunsom and were tawen to Bezarp Zakzhs Enet 4 fﬁf
3, . . . . Y e : Do
3}* area where they were &onfined n the house ¢f acensed Mel? Said w5, s
g - . . . s
1?H ©fon of Buzarg Jamil, After some timethe rel -

s ;’:‘.‘ s
94
ALy

Ehe Kidnanaes
G " contreted P.O
1

“the \-:}mt‘e_a‘.)m:

I
£
=

Pnlornnt i op abo .t

e
e T

|
S ?‘:‘,"-‘4‘3' ke
.kh?;—n.
o

o

“Yali san ar

e

Bain Ghani ,Shelobar Qomber Khel,

.
hr
A
) . ‘ r.;.,KEEEEP after confirmation of PrRsence o the wia o g%
H + " ves . : : el
R 1% the house of Said Mir,Razar Zakha Khel arranged a commanda seed - . Eﬁ
1 : , a Til i
Ll _ N ihe said house for relegse of the kidnapees., 3%£
I N . . . ‘Q"
t . Cn tha nj.ht of 24.10.1994, 4 contingent or 4=
it including U,

e .
anTs

aGIR

. i WaLi,ShaLobar'Qambnr,Khel, .0}
T — - -

: P.On-alqnﬁwlth Trshad and Khisro- entered the
e tecuvercd thn;kmanapeeﬁ.

B e ——————
1 ~

X A uests ang oray
t entry of Lhe poot

.

. < .
LGS AT pad Twa RREAMTIRE

Qouse of Saia Mip
ant ints the hegee
@4 Tor the night and at nipht tipn the
ol their groun into the house. 'h

. . 1
TUs ). 5L ; IS Viena
Suard namely Bazistan and TeCuve e

o Saig Mi e . ’

Yoy

&

Five povsons w

¢ raiding sae [
Qe nowored the

l!:'?.:c‘: two ehiva i{TY gfsT Eﬁ

TARN e . e
R A e ) JOO o i

i ipfely, Reportedly a sunm ofl Rs.zix 1
. a

Eoray, e
WY whalabar Qamy

acs wan oaj.g
ar Khel and his

co-hereni ;.

C . '

"
. ( Cowrrp

N —

-
} ; . .
] s : : -
, .
o .
i
P ‘
N .
£ 4
. G LY
! H
RS .
k¢
f H
(K
b




Better Copy

The political administration forced Shalobar Qamber Khel

" to hand over the culprits for legal action._AT_'PAle concerned tribe produced

e -

- accused Minarai, Kinarai, Meena Gul, Akhtar Mohammad and Sardari for
identification  parade who were‘ suspected to be envolved in this
kidnapping case. Accused No.l Rehman Shah Son of Saudagar was
identified to be the actual accused in the kldnappmg cae of Imran and
Salman from: Hayatabad '

‘ » On 04/12/1994 accused ‘No.l Rehman Shah recorded his
confessional statement before Polmcal Tehsddar, Bara in which he
pleaded guilty of kidnapping of the two children from Hayatabad
on the night of 8/9-10-1994 and conducting them to Bazaar Zakha
- Khel area. '

- Except accused No 1 Rehman Shah Shalobar Qamber Khel

- Athe zemammg accused could not be arrested. Accused No.3 Said Mir
Buzur Zakha Khel was killed in police encounter action.
In order to find guilt or mnocence of the accuscd the case
“was referred to the following Jlrga members to'. give . their
~award on the issues framed below: -
JIRGA MEMBERS:

1- Mian Jan, Elder Kuki Khel.

2- Duran Gul, Elder Malikdin Khel

3- Sahar Gul Elder Aka Khel

4- Haji Ikhtiar Gul Pakhai Zakha Khel

i+

" Tssues : :
[
' “1- - In the mght of confessronal statements of the accused wh%t"'f*" W‘: -ﬁ;b s
punishment should be awarded to the accused. L ::
2- Any other suggestions / recommendation? -

o“

The Jirga Member after perusal of the record of case file
' submltted their unanimous-award may be referred as under: -
** As Rehman Shah accused was identified by the Kidnapees

during identification parade and the accused recorded his

confessional statement before Political Tehsildar, Bara,
members recommended punishment to the accused under the
law.

I, agree with the unanimous award of the Jirga members and
.. accordingly sentence accused Rehman Shah son of Samin are to 14 years
©R.T with a fine of Rs.20 Lacs or in default to suffer an additional 5 years -
S.I under section 369-A / PPC /11 FCR, perpetual: non bailable warrants
" of arrest be issued a accused at SNo0.2,4 t0 9. ‘

Order Announced
Dated 14/06/1995 Political Agent/ District Magistrate
Khyber Agency
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MR. KHAN.AKBAR KHAN JSC

Accused Berlstan on bail while accused Hazrat Hanif,

‘Rehman Shah and Sald Wali in custody with their counsel and PP

for the state present. PWs Imran Khan, Suliman and complainant

Ibrahim present and examined. Counsel for accused requested that
the case should be demded on the avallable eVIdence as the |
‘materlal Wltnesses have been- examlned in the case. Notice was

given to the state. Arguments heard and record perused.

03/10/1994 at about 22:45 hours in front of house No.202/J-3

" Acheni Khawar and within the Junsdlcuon of. PS Hayatabad
'alongwnh abscoudmg accused namely Khial = Muhammad,
Samandar, Juma Bagz, Shoaib and dead accused Said Mir
Kidnapped fbrahim, Imran and Suleman in order to extract ransom
/tawan ' -

“On compliance the investigaﬁon complete chaI-lan‘ -Was.
submltted agamst the accused 1n this Court. Accused were
summoned Accused Berlstan Hazrat Hanif, Said Wali- and
Rehman Shah atiended the Court, copies of the relevant documents
were provided to the accused seven days prior to the
commencement of trial, as required under ’the law Charge was
framed against the accused facmg trial to Wthh they pleaded not

guilty and chlmed trial.

ATYESTCE
aé’éf

The allegations against the accused are that they on
|
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The material wiit-nessesf in the iﬁ_Stant case are complaimant fhrahim
(PW-3), Suleman (PW-4) and Imran (PW-3). Complainant Ibrahim
while appearing i the Court deposed that on tﬁe night of
~occurrence, he and PWs Imran and Suleman were coming back to
. their house situated in Hayatabad in their rﬁotoréar bearing’ No.
ICM 5421. At about 22.45 hours, when they reached close to their |
house, they parked the motorcar outside the main gate of the house
and blew the horn of the motorcar for opening the main gate of the
house. Meanwhile a person, duly armed with- Kalashinkove came
“in front of their mtotorcar‘ whilé his companions, Qho were four in
numbers came froml back side and caught holld of -them. They-were
forcibly brought down of the motorcar and tock them towards a
nearby Khawar situated in the limits of village Achini. After
covering some distance for'about half an hour, on fact, the accused
made them sit m a rd colour datsun i'/éhicle. Theré Were as many as
three persons already sitting in the said vehicle. Out of the said
persons one was having a white beard while the other two culprits
were having clean shave. After covering about 40 minutes distance
in the satd datsun, they were taken to a place where Imran and
* Suleman were got down by the accused were as the com’plainant.
.was taken by the said cu]b_ritsj in the sahle- datsun and was brought
back to a place and ultimately brought him down by them at a
place close to cannal situated in TT. He covered some distance on

foot and came to the settled aréa. He contacted the local police and
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of murasila Ex- PA/l Aﬂer adm1ttmg the contents ‘of muraslla to

be correct he put hIS si gnature over the same.

When this PW was cross-examined by the defence counsel,
he shattered the prosecution case by saying that it is correct that the
accused sitting in the Court are not the persons who had abducted
him as well as his compamons He further admitted it correct that
the persons had muffled their faces with a chaddar in order to
conceal their identity. He did not charge the accused for the
commission of the offence. In the cross-examination he further lo!d
that no identification parade was held by the police through him
during investigation of the ‘case.and:’:he_ was told by the 1.0 that the
- accused facing trial ‘were the persons ‘who had committed the

offence.

Simi!urly, Suleman (PW-4) and Imran (PW-5) have also
made materlal concessmns in favour of the accused in 1hen Cross- -
| cxam1nat10n ‘ “
XXX
‘In view of the above discussed evidence 1 came to the
conclusion that there is no. probability of the conviction of the
accused in the long run even if the remammg ev1dence is 1ecorded
It is a case of no evidence. It will be futile exermse to ptoceed
further with the case. As such by 'mvokmg the provision of S.249-

A Cr PC. 4]l the four accused are acq@of the charges levelled

against them. Accused Baristan is on bail, his bail bonds stand

discharged. Accused Hazrat Hanif, Rehman Shah and[SEia Wali)

-are in custody, they be released forthw1th from Jall if not 1W E

_inany othel case. A
| s
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~ Accused Said Mir is dead and proceeding against him has

been abated.

As regards the case of abscondmg -accused Khial

| Muhammad Samandar Juma Baz Shoiab, Rahim, Kosarl Hayji
and Norab, my this _|udgment shall have no bearing on their case.
They are absconding and as such declared P.Cs. Perpetual warrant
of arrest be 1ssued aganst them. DM Peshawar be asked to include

their names in the register of P. Os mamtamed in h1s off ice.

Case property be képt intact till the arrest -of abéoonding

accused and their trial.

Announced
03/01/1996
L Lo ' ‘ Judge
L e e L ~ Special Court, Poshawar
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CERTIFICATE
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Cespomatit roS)

i
: )
It is certified that Mr. Muhammad Furgan, Aoal
Advocate Peshawar High Court Peshawar, is standing Council of Political 313
Administration, Khyber Agency, to:, appear before District courts and -
services tribunal on behalf of Political Administration Khyber Agency.
- /\M 2
] .
ags 7
_ Political Agény/ L
‘ District Magistrate, *
Khyber Agency 2
POLITICAL £sENT & n
®ISTRICT MAGIZYR z;g e
EBYBER, ﬁ (¢ al
e
th
. 1y
i n
X "
n
e
i
ie
o
i o]
by
f
i
g 1
R T T - S B U B
. ~1 R e ,‘:-P . Khyber;?a}m,ﬁﬁig};wa Service {ii;ii,autzal, i
R : R " W Peshawar o ‘

-

an BN
v,

y - -
;,l/\_Notc:

i),

1. Tho hours of attendance In the court aro the same that of the Hi aXed 2
L ) | ; | gh Court 2Xcept Sundey and Gazetted! Holidays,
2. Always guote Case No. While making any correspondence. - ’ - ! RN y?
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Said Wali, Chawkidar

N m————

(1)

BEFORE THE SERVICES TRIBUNAL /

KHYBER PAKHTUNKHWA, PESHAWAR
Appeal No. 1382/2015

................................. Appeliant
. Versus
lGovt of KPK through Secretary (H) & Others  ............... Respondents

5Pc:rcx wise Reply/Comments on behalf of respondent No. 1- 4.

1Respecﬂ‘ully Sheweth;

Preliminary objections:

1.

That the appeilant has no cause of action/locus standi to file the )
present appeal.

That the appellant is estopped by his own conduct to file the
instant appeal.

That this Honorable Service Tribunal has got no jurisdiction io

entertain the instant appeal.

. That the instani appeal is bad for Mis-Joinder & Non-Joinder of

necessary parties.

That the present appeal is barred by law.

That the present appeal is bad in its present form, hence not

maintainable and liable to be dismissed.

. Thati, the appellant had concealed the facts from this Honourable

Cburi.

ON FACTS

e
R

1.

o
Correc .

mentlon here that the appellant has once tendered resignation
from his service and one Wiran Gul is oppomiedm
. ,. ‘———‘—_

vocoied by the appellant. (Copy attached as Annex-A)

to the exient of Service Book. Buf it is perfinent to

lncorreci subject to proof. '

Perioms to appellants own record.
Pertoms to court record. However, appellant itself admitted that

he qu acquitted from the charges leveled against him in 1996
- o 1 f.;——"

bul*was released in 2004. The period from 1996 to 2004 needs

prdfbe’r justification.

lncorreci the appellant didn'i report for duty to anyone.

I%hcuns to the appellant’s own record.

lncg)rreci, the appellant moved an application to Respondent
l\.lz)\r3ﬂ"6n which proper inquiry was conducied. Moreover, he has
resugqed from his job and anoiher person has been appointed on

hls bloce, a copy of the said appointment order has been




A @)

¢

oAy e
T 6roperly endorsed to the appellant. (Copy of the Inquiry report is

PRI s A
o ; T4 --! ‘itoched herewith as Annex-B).
0 5 e

; 1giorrec’f ‘but it was badly time barred.
],‘ l; AR

' 3 A L]
\“ON GROUNDS
a4 i.'af}s A
g TARTOA Correcl to the exteni of acquittal but as stated above he had
woald f.’_'-;':, A ‘ "3. ’
A 33 Py 1 .tendered resigned from service and even if he had been
R S
noog e b ocquﬂied in the year 1996 he should have been to join his duty
) ;} Lot i’ 1996 he would have 10 join his duty in 1996,
bose e i e Y Inco_rreci, as staied above the appellant tendered resignation.
. . v
, b ! - Moreover, the period 14 years 06 months is not a qualifying
A .
V. E T S service upon which the appellant be considered entitled for
e do B .
_ % ol i s pension.
P ¢ ‘-q "k’ el . o . . .
! ]{ et t ‘ i, = C. Incorrect, it is the dwell seitled principle of Law that “Laow
O D B Ve 1 L
;i Y @ 7 supporls Ihe diligent and not the indolent”. However, he is not
S 4 o I - entifled for any such relief as claimed by the appellant.
! ;o ‘D: " Incorrect, as stated above he was not denied rather he
ol Jfendered resignation.
N Thoi the respondents also seeks permission to advance other
B ' *
! oo grounds and proofs at the time of argumenis.
' ! " T
A A l{ is Iherefore most humbly prayed that the appeal devoid of
i . ' t J R "
C ! ‘ monisllegol ‘oohng may be dismissed with cost.
SR TR S s S
) . iy L g
| ¢t ) i 7 ..";- ‘i o
Vo be o haoh
c § A .:"-w(-l J AgencySurgeon,
' _l' o N Khyber at Jamrud.
a TR Respondent No. 04
i. h:
) : 1 ) '::1" v L
t& : . - i i '{’ 3
. - ok Director Hedith| S2kvices,
b *}' A N \‘ we FATA, Peshbwar
' S N AT Respondent No. 03
i L n g
' r‘ L' ’ 5 'f?, »'-551:,{":‘{1 "'{:
T . . 8 it'iiﬂ;i" , ‘
L l‘ . ¥y { hi ',’t . 7 ;
ko sty o« Director GeneroW‘ieolthy Services,
, Cn y ;iis'.":i ' Khyber Pakhtunkhwa, Peshawar
. N Y ’n .'l. '
Col _. 5 Respondent No. OQ@&
s e
L | SECRETARY (H),
. ; ' Govt. ot Khyber Pokhflmkhwo
U Health Department, Peshawar
o H Respondent No. 01




% ¥r. Seid weli Ex-chowXidspr BRU: Ahdullah Jan Killl.
\_/e#. ¥r, ¥iren Gul s/o Muhemmed Ghzmi Shslober Tehsil Bare,

AT . T T TIITR ST AT T T
Lol "1.‘!-"‘-“ } ~ : [P e .
- . NG ) \“ [
) \
HFFICE OF THE AGERCY SURGHON MIYZTR A7 LANDISOTA. .o N 4// o\
OFFICE ORDEE, '\\

~

The reasignatior tendered by Mr, 58id wold chowkidor
of Basic Heslth Unit, Abdullah Jen Kilild, Tehsil Hara Khyber Agency,
On 28.2.1955(AKR) snd 2ccepted by undersigned, due tc the gep of onme _
month's notice On '3_&3.1995(51*) . ' s

A

e

vr. Wiren Cul s/o Mubsmmad Ghani Shalober Tehsil Bare
Khyber Agency is hereby &ppointed &s chowkider BPs=1 (R8s, 1245~35-1770)
in EHU: Abdullah Jan Eilli Bare Khyber Agency, 2gainst the vacent poBYT
of Mr. Suid Wali fx-chowkidar. His appointrent is purely temporery
"vasis.and his services o3n ta termincted 8¢ 8ny time without any re;mm,a
being asaisgned. 1f he wishes 48 resign to the service, he will have
t0 give one month's notice or one aontt8s pay in the lieu thereof,
which will bs deposited inte government treasury.

f2e will be governed by such rules % regulétion relet !

to such cstegory of staff are issued from the govil time to time, His
appointment will be subject to his medicel fitness certificetes. 1f ne \
wisiies to acdept this order on iss above terms and sandkfitsn condition

FR

he may report to -the ibcharge of BT Abdullsh Jan killi, Jpr duty.

~

bgexCy aurgecr Rhyler,
Lendikotal,

Cxe, /800 —1G  pri(r-13) doted ~Lendiketwel the 77/ €% fius.”

Copy {orwardad to thel- o /75[
0l, Medicsl Officer ifc BHU: Abdullah Jan Killi, -
02. Agency accounts Officer Khyber at Feshowar, .

05, Accountent of tbe undersigned,
for informetion.

ke ¢ )07




,
oy :
~

Agency(Copy attached at Annex — A).

Confidential

Enquiry Report

" Introduction:

The undersigned is nominated as an enquiry officer to,conduct a fact
flndmg enquiry into the application submitted by Mr. Said Wwali S/@Sher Ghani,

Chowkidar — BHU Abdullah Jan Killi attached to Agencﬁ%%orwhyber

- B

Core Subject of the Application: ' \%@ ~ >

The complainant submitted an appllc{fl""m»th.rt_jgh a Iearned council = Mr.

Mazhar Ali Shah, Advocate to theg%urecto&l;iealthi%‘grvuces FATA on 29-01-

' ' & RN, e
1. That he was appomted asl.r_Chowkldar atiBHU Abdullah Jan Killi in 1990

3

2. That he was- |Ilegai y/falsely Simplicated in a criminal case in the year

e
1995, W %iz% <

3. That a tri\: bW s.,con%t:cted in a Special Court and he was exonerated of
: LI
all’gh’é""‘cha Ievelled>aga|nst him in 1996 and released in 2004.

.é}? ha?{ie vnsuted the office of Agency Surgeon Khyber to resume his
fix“?,

ewlceSKbut‘%vas told that he had tendered resignation on 28-02-1995

q%refore, is not entltlgd o rejoin his service.

5. That the applicant claimed that he had never tendered his resignation

from service before anyone.
6. That the applicant sihce then ran pi‘llar to post to seek justice but in vain.

7. That the appllcant found record of his service book in 2015, which

revealed that no one was ever appointed against his post and his service
was verified till 2004.

.

v

a2

AT N W




8. That the applicant in lightioisrecord inthisspossession, i.e., Service Book,
claimed that someone had been: usurping/taking his salaries with all

benefits/increments.

9. That the applicant, lastly prayéd té*réinstate him in service with all back
benefits and initiate action against the wrong doers(Copy attached at
Annex — B& B1). '

Record Requested to Provide for Enquiry Proceedmgs : Q% _
The Agency Surgeon, Khyber Agency was req%%sted to provi%eethe

following relevant record for the enquiry proce‘g%mgs ‘%;z%%% .
é % \%

i) Service Book along with Personai |Ie of the applicant.
S e

\,

n%" m
~iv)  Source | an@li / I\ﬁ&é%%&ébléBlllssmce 1995 and,
v) Any other»areco rd pe?t} 4ining to the post of Chowkidar, BHU
. k" é"«%&s i

7

Abdulla Ja% El!%(é%ygnachedatAnnex C).

! p 5

S5

Fmdmgs/Obser%gglons W @g%

3 | The persggsnaliflleg‘of the:applucant and those appointed subsequently on the

concerned staff thagthe case of the applicant was twenty five (?5) years old
and\@g@hose appemted thereafter are twenty (20) years old, hence record is
unavallable at«‘Record Room of the Agency. The record made ava;lable was the
Ser\nce Boérks and some of the Manual Bills.

The record made available was thoroughly examined, the applicant was
interviewed along with feedback from the Agency concerned and, thereafter, it

is revealed:

“and posted in BHU Abudlah Jan Kalli, Khyber Agency vide Agency

2

post, wer% mussu%;e\from the Agency Record Room and it is pleaded by the .

1. That Complainant was appointed as a Chawkidar in BPS-1 on 27-05-1990

SERITR, :-.-“fﬁmﬂxm

T AR

RS ATt 2 T AT AT 405 18

e R T T UL
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i

i<

7, ;That the ﬁé)"bpl‘léc&ant was released from janl on 03-01-1996 as per |

&

Aég
eé
8.

. That the Political Agent, Khyber Agency on the reco mn‘%rg&gt

Surgeon Khyber Office Order* No 1038- 39/K 13, dated 27-05-1990 (Copy
of page 5 of Service Bookattached at Annex — D).

Thatthe applicant continued his services till 28-02-1995 and he has been
paid for the mentioned period. ;. - '

ERNR e

That the applicant along with eight (08) others was charged in a criminal
case of kidnapping of two students Mr. Imran $/O Farhad and Mr.
Salman S/O Mr. Hidayatullahfrom Hayatabad on 08-10-'1{_?94 for ransom.
The case was registered at Hayatabad Police Station. %5:?

o

EEo

Members, under Section 365-A/11 FCR lssue%?perpﬁ%ual noq%p‘é'i'i able

warrants of arrest of the applicant aiong ith tWeg, others on 14-06-

%
1995(Copy of Case No. 7-IV-95/PAK, Political AgentiéKhyb:ér%‘%gew ncy attached at
Annex - E& E1). . % 'Y U

fo

‘ér“»«,.
That the applicant was arrestéd thereef in” 1995, and sent to Peshawar

Prisons, Peshawar as under, trlal’ risBher.
e R %,

G,

AN
That the applicant was%exonerated/acé%ﬁftted from charge of criminal

A%

‘offense of kndnappln for ransom by Mr. Khan Akbar Khan, Judge Special

“fi’w‘-ﬁ ‘ﬁ,,,

Court, Peshawargﬁon 03- 01%19963§The decision was made as, “Accused

‘HazratHanif, "'*Reh%ran S!’.al‘**and Sa:d Wali are in custody, they be

i G, C
released”fo&wuth froim Jall if not requn'ed in any other case. (Copy of

Jud ement attached atsAnnex F, F1, F2& F3).
: Uy, Gy,

Judgement of# the Judge of Special Court, Peshawar, whereas it is
clalmed%by“che applicant that he was released from prisons in 2004.

Tﬁ%‘é" he applicant could not provide any evidence of his release from

prisons in 2004, and if it is considered then why he remained in prisons
for such a long period of almost eight (08) years. Was he involved some
other case and spent the period as punishment?

That the complainant in due course of enquiry submifcted an affidavit on
a stamp paper on 13-03-2015,duly attested by the Oath Commissioner
and stated therein that he was released in 2004 and thereafter intended

3
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to resume his services. He enquired about his job from the Of‘flce of
~ Agency Surgeon Khyber and was told by the Agency Head Clerk Mr.

“Badshah that he had tendered resignation in 1995, hence is not entitled..

~ to rejoin his service and his services were terminated. The applicant
solemnly declared in statement that he had never tendered resugnatlon
in any form (Copy of Declaratlon on Oath attached at Annex - G).

10.That the ofﬂce of Agency Surgeon, Khyber Agency-was asked to produce
the resignation of the applicant, but the office failed to, produce such
document to the enquiry officer confirming thatf«r;o resugnatlon was
“tendered by the applicant. Furthermore, no resngnatlonﬁentry%has ‘been
made in the service book of the apphcant \@%\ \%%g’ﬁ

11 That the applicant was arrested in a, cnmmal%case in 1995\ acquitted in
1996, released in 2004 and failed to (%esume service till date but,
surprisingly, his Service is verified tli[gzgll 2@02 and: his Service Book is

-maintained till 2004. (Copies of*pa;;es of Serwce Be%k attached at Annex —H, H1
to H10) B ' ~ i

12.That the Office Order du Iy@itgned by tbeéAgency Surgeon vide No. 1010-

14/PF(K-13), dated 01§i®4 1996 |ssued fron the Office of Agency Surgeon

Khyber at Landlkotal reads :
‘Y AN :
“The resrqnatlon tendered bv Mr. Said VWalichowkidar nf Basic

Health Ungl"t "Abdullah Janz Killi, Tehsil Bara Khyber Aqency,on 28-02-1995

..%

{AN"Z bnd< accepted bv ‘the undersigned, due to the gap of one month’s
&,notlce on 31”-03-1%995 {AN} ”

s?
%« Mrm;«W/ran Gul _S/0 Muhammad Ghani Shalober Tehsil Bara
@Kh ber Aqency is_hereby appointed as Chowkidar BPS-1 {Rs.1245-35-
177@) In BHU Abdullah Jan Killi Bara Knyber Agency, against the vacant

post of Mr. Sald Wali Ex—ChOWkldar .”{Copy of Office Order attached at Annex
-1).

"13. That it is pertinent to point out here that no such _resignation Ietter is
provided to the inquiry officer by the Agency Surgeon office Khyber.
Furthermore no resagnatlon entry has been made in the service book of
Mr. Said WaliChowkidar and the service book is mamtamed up to 01-12-
2004 and service verified till 2002. '
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12.That Mr.Wiran Gull S/O Muhamamd Ghani was appointed without

fulfilling the codal formalities. He has been paid salaries till May 2000.
(Copy of Manual Pay Bills attached at Annex —J, J1 to J31).

-,

15.That the Service Book of Mr. Wiran Gul S/O Mr. Muhammad Ghani is
maintained 01-12-2007, whereas his service is verified till 30-11-2002
(Copy of pages of Service Book attached at Annex — K, K1 to K10}, »

SRR W AL MBI TR W

16.That the Agency Surgeon Khyber again appointed another person,
Mr.Muhammad Rasool $/0 Muhammad Gheani as ChowkldarAbudIIah
Jan Killi on the recommendatnon of Political AgentxKhyber{vide office
order No. 1447-51/K-13, dated 01-06-2001. The,,Poh%l‘ggl Agent mad?the
recommendation vide letter No.2C25/V, Post/AG/ZOOO/ ated 08-05-
2001. (Copy of Office Order attached at Annex > 1) \

17.That the Service Book of Mr. Muha{rlrl\:d ‘Rasool’ |s~ma|ntamed till 30 11
2009, whereas his service is ;enﬂed upwt%<3:30 -11- 2003 by the Agency i
Surgeon (Copy of pages of Service Book attached at annex — M, M1 to M6). !

4
18.That the officials of th%‘egency Surgeon offlce provided the manual pay i~

Y
bills of Mr. Muhammad‘Raiool t||l3{\lovember 2004 and it is claimed that

A,
the incumbent is. pa|d salanes till date (Copy of Manual Pay Bills attached at
Annex —N, Nlto N25) m\.\\ X ;-f

-

/
4
§
-
4
S :

Conclusion: , _,\5\ ' :
i

1. That the appllcant falLed\to produce any document/evndence/arguments :
ab{)ut his” deiayed release as is claimed by him. He was acquitted in the g

. @—;‘Cm?n!‘nal case 0}:03 01-1996 by the Special Court, Peshawar and he i
‘E{. claimed. relelase in 2004. He failed to produce any evidence that why was ]
:

“Whe |Ilega{ly ‘detained in the prisons. 2
" . A - 1
2. The”’%s'apphcant failed to produce any document pertaining to the i
withdrawal or cancellation order which was promulgated by the pPolitical ?
Agent Khyber forperpetual non bail able warrants of arrest of the i

’ :

s

?

?

s

3

:

3

H

¢

:

{

applicant along with two others on 14-06-1995.

3. That the applicant only once visited .the office of Agency Surgeon,
Khyber in 2004 as per his statement enquiring about his status of service
and failed to make an appeal thereafter in the matter and appeared

after eleven (11) years and forwarded an application to the Director
5

-
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.vﬂi

Health Services FATA through a learned council — Mr. Mazhar Ali Shah,
Advocate on 29-01-2015. '

4. That the applicant failed to produce any arguments why was he
remained silent for eleven (11) years after enquiring about status of his
service in 2004. |

5/ That the above factual status strongly advocates that the applicant had
~ made up his mind that he is no more on job.

6. That the appointment of Mr. Weran Gul S/0 Mqummad Ghani was
made without nomination of the Political Admlnlstratlon»as is mandatory

in Agencies of FATA for such posts as rncumbents belng{;‘?‘!ﬂé‘rﬂ'f the

land. Furthermore, the codal formalltles,,srequrred fgr" gcruitment are
not taken into account while appomtmg Mr eran Gul, 2

\,4 s.\ ‘f' 3

Tk,

7. That the appointment of Mr, MuhammadLRasoolS/O Mr. Muhammad
Ghani is made on 01-06- 7001 on the recommendatlon of Political
Administration. o a5 .

8. That the three (03) Servnce Books are mamtamed for the same post and
Service is verified.in all of them W
é»;
P i.‘,a s &:r
9. That there is: no record of any ‘document which could be considered as

resrgnatnon or the apphcant
10.That the appllcant moved the case after knowing the fact that his service
book is still malntamed otherwise he had made up his mind that he is no

more on ;ob

11 That Mr SubhanUIlah Mr. Abad Shah and Mr. Muhammadullzh head
clerks have maintained the three (03) service books for a single and
same post during their tenures.

12 That ample time was provided to the applicant along with his councrl to
produce an evidence of his illegal detention in the prisons for the perlod
of nine (09) years from 1986 tv 2004 but could not produce any
document in support of claim of the applicant illegal detention.

13. The claim of the applicant is not maintainable.
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' W& commendations: £
1. The matter shall be sent to the establishment/law department for E
/ ' further opinion in the matter and proceedings under E&D Rules against 4
B - . N . )
the wrongdoers if deem appropriate. ‘
(Concluded)
April 13, 2015,
i
']
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BEFORE THE KPRSERVICE TRIBUNAL PESHA WAR.
Appeal No.13l82./2015
Said Wali Ex-Chowkidar
VERSUS
Secretary Health Departr;aent Peshawar and others’

APPELLANT’S REJOINDER

Respectfully Sheweth:

Preliminary Objection:

The 7 preliminary objections réised by the respondents
in their written comments are irrelevant to the fact of
case, wrong, incorrect and are denied in'ez}ery detail.
The appellant has a genuine cause of action and his

appeal does not suffer any fokmal defect whatsoever.

ON FACTS:
1) That the respondents have admitted that the
appellant’s service book from 27/05/1990 to

30/11/2004 was corr’ectly' maintained by them.

As regards the contention of respondents that

the appellant  has - tendered resignation to

respondent  No.4 dated - 28/02/1995 = is




absolutely wrong and incorrect which fact is

proved® that the appellant has not tendered
resignation from the signature of réspondent
No4 on appellant’s service book from
30/11/1990 to 30/11/1996. Moreover. the
appellant has also submitted on affidavit that

he has never tendered any resignation from |

service vide Annexure “A”.

2t06)  Incorrect. Paras 2 and 6 of appeal are correct

and its replies are incorrect.

7) That the appellant though has submitted on
application fo 'reépondent No.3 for release of -
salary. Moreover, the appellant has never been
associated with the inquiry and nor its copy has
been provide& to the appellant and thus only one
sided action has been taken against the éppellant

“which is highly illegal under the law and may be
declared illegal, unsustainable under the low and

“may be set aside.

8) That appellant’s representation is for pension on
which the limitation is not applicable and so the
respondent S contention that the appellant's
- representation was tzme barred is absolutely

wrong and incorrect under the law.




A)  That the appellaﬁt has been acquitted from

B)

<)

GROUNDS: :

the charge by the competent Court and as

per judgments of august Supreme Court of :

Pakistan all acquittals are Honourable and
there can be no acquitted which may treéted
as dis-honourable. In. such circumstances,
the appellants is entitled to gﬁmt of arrears
of his pay and allowances from 08/10/1994
to 30/11/2004. 1t is further submitted that

the appellant after his acquittal had reported_- -

to join his service. But he was not allowed

by his superiors.

Incorrect. As stated above the appellant has
never tendered resignation. His 14 years 6
months and 03 days service is qualifying

service for pension

Incorrect. That the appellant is entitled to

pay from 08/10/1994 to 30/11/2004 and as
well as to pension from 27/05/1990 to
30/11/2004 because the limitation factor is

not applicable on pay' and pension as per

judgment of Superior Courts

D) Incorrect. The appellant was not allowed to

join duty and he has never tendered




resignation. - To  this  effect  detail

explanations have been given in above paras

E)  Grounds E of appeal is correct and its reply

1s incorrect.

It is, therefore, prayed that on acceptance
of appeal and rejoinder the respondents may be
directed to pay the salary f;the appellant from
08/10/1994 to 30/11/2004 and thereafter his
whole service from 27/05/1990 to 30/11/2004
may be converted to compulsory retirement
from 01/12/2004 with full pensionary benefits

[including arrears.
Dated |1 02/2017 | | e
- |  Appellant
Through /,
(sl
Aslam Khan Khattak

- Advocate, Peshawar.




BEFORE THE KPK SERVICE TRIBUNAIL PESHAWAR.

Appeal No.1382/2015
Said Wali, Ex-Chowkidar
VERSUS

- Secretary Health Department Peshawar and others

AFFIDAVIT

I, Said Wali, Ex-Chowkid_af do hereby'solemnly.
affirm and state on oath that all contents of appeal and
rejoinder are trﬁé and correct to the best of lﬁy ’

~ knowledge and belief and nothing wrong has been
stated by me in the ma‘tter.'

s d }/f/’
DEPONENT
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ATTESTED & ACCEPTED:

JEHAPQ %FSAR KHAN

PAINDAKHEL
Advocate, Peshawar
Cell No. 0333-9433554
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BEFORE THE SENIOR CIVIL JUDGE, PESHAWAR ;

Syed Wa%i..,........vs..............Sahibzada'Mohafnm’ad etc .

et AR Tt e, i
- 7 -
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 BEFORE THE SENIOR CIVIL JUDGE, PESHAWAR

Syed Wali s/o Sher Ghani, r/oﬂArjaiinaa‘d,e', Qamber Khel, Tehsil Bara, ‘K'hyber”

Agency. )
.. {Plaintiff)

VERSUS

1. Sahibzada Mohammad Raheem Jan Afr|d| s/o Abdul Baqi r/o Phase 2, Street
# 5, House No. 24/84, Hayatabad Pesh“v\ar Qex ~AGENLY su#f—l—b“rwhybsﬂ

2. Government of Khyber Pakhtunkhwa through Secretary Hea!th Department
Peshawar i !

<
RN O

3. Additional Chief Secretary Federally Admmrstered Tribal Areas, Warsak
Road, Peshawar. i

!
i
I

4. Director General Health, Health Department FATA, Warsak Road, Peshawar.
3 ' e

" . e
3 - . RENH

5. Political Agent Khyber Agency Qayuum Stadium, Peshawar.” "
L

6. Agency Surgeon, Khyber at Jamrud:

7. Government of Khyber Pakhtunkhwa through Secretary ,Fihance,'fPesha\qNar.
. - ’ I N i . ‘ _.' '. e ‘

8. Inspector General Prison Department (Since 2I:.996-2004),AKPK, Peshawar.

X

a, Superintendant Jail (Since 1996-2004), KPK, Peshawar.

SUIT FOR

1. DECLARATION TO THE EFFECT THAT

A. PLAINTIFF IS ENTITLED FOR o
The recovery/release of salary since 1995 till 2004
S : alongwith back benefits, compensation, damages (for
‘o mental, physical torture alongwith financial loss) caused
AR | ' by the defendants, in respect of service ‘at BHU Abdullah
: Jan killi as Chowkidar BPS-1, for preparing an illegal,
fake, fabricated & °fictitious resignation letter by
i P ' defendant No. 1 and maintaining three service books for.
5 S ‘ the same post by the' defendants No. 1-7- thereby

i

e o
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usurping the salary of plaintiff, and now the act of not
releasing/  disbursing  the salary  with  back
benefits/compensation  to ‘the  plaintiff by the
defendants is an act illegal against the law and facts
hence liable to be declared void & ineffective upon the
rights of the plaintiff, '

B. THE DEFENDANT NO. 8, POSTED AS AN INSPECTOR GENERAL
PRISON department, KPK, Peshawar since 1996 to 2004, and similarly .
the DEFENDANT NO. 9, SUPERINTENDANT JAIL, KPK, Peshawar since °
1996 to 2004, had illegally detained/confined the Plaintiff for a
period of 8 years inspite of the clear directions/orders of the Judge
Special Court Mr. Khan Akbar Khan Dased: 3@1.1996 for release of the
plaintiff and the refusal on the part of the defendant No. 8 & 9 to pay
the compensation/damages to the plaintiff is an act, illegal against .
the law and facts hence fiaple to be declared void & ineffective upon’
the rights of the plaintiff, - Co

2. RECOVERY OF; '

i) DAMAGES To the tune of 4.5 mijllion frupees (Fcrt\;/ Five Lac .

Rupees), from defendant No.1, for preparing a fake, fabricated, ._‘ b

illegal, fictitious resignation letter on behalf of plaintiff thereby
causing mental, physical torture and a great financial loss to the
© plaintiff. g o : T
ii) SALARY since 1995 till 2004 alongwith back benefits and
DAMAGES to the tune of 3.5 Lac Rupees (Thirty Five Lac rupees)-
from defendants No. 1 to’for usurping the salary of the plaintiff
illegally thereby causing mental, physical torture and a great ©

financial loss to the plaintiff, [ " - g

iii) - DAMAGES To the tune of 3.5 million rupees (Thirty Five Lac
Rupees) from defendant No. 8 & .9 for iltegal -
. detention/confinement for a period of 8 years inspite of the clear
directions/orders of the Judge Special Court Mmr. Khan Akbar Khan - -
Dated: 3.1.1996 for release of the plaintiff. '

3. PERMANENT/ MANDATORY INJUNCTION to the effect that defendants

be permanently restrained not to refuse the payment of the outstanding:

amount in the shape of salary, damages & conmpensation to the Plaintiff
and further be directed to release/disburse the same,

- Value of the subject-matter for the purpose of
court fee and jurisdiction is Rs. 200/- for Relief
1, Rs. 15000/- for Relief 2 & Rs. 100/- for Relief
3. ‘

- Court Fee = Rs. 15000/- Annexed herewith

Cause of action accrued to the plaintiff on 19-12.1¢
., after the denial & refusal of the defendants.

ean o
1



. Respectfi;iiy Sheweth,

1. That the 'Piaintiff had been appointed as ‘Chowkidar’ BPS-1 by the office of
‘Agency Surgeon Khyber, Landikota/’ against the initia| salary of Rs. 600/-
Per month in the year 1990. : .

his family/children had to leave the hometo{/vn. The plaintiff is stil] stranded
with his family/chijdren in the suburbs of Peshawajr. R

4. That inspite of the abovementioned circum:stances and also being on the
hit list of Taliban (Lashkar e Islam) the Plaintiff stj)| wanted to rejoin ang
report for his job at BHU, Abduliah Jan killi as it was the only source of
bread and butter/source of living for the Plaintiff in such g volatile sitUation.__:
However the Plaintiff was further taken by stl:rprise, when the P!aintfff;was :

resignation before any one and the 'samq was. Jliégaliy, »frauduiently'
Prepared by defendant No. 1 which the applicant found in the year 2015,

o "6. That it was also in the year 2015 when the ‘applicant found through' 4
B ' record of seryjce book that ng one was ever appointed against the
L - applicant’s post but someone else had been usurping/taking his salary with
"l ‘ ‘ all beneffts/increments. According to the available record the applicant wag




e r————

. That on 29.01,15 the Plaintiff made an application to the defendant No. 4
for the redressal of grievances. The defendant No. 4 ordered an inquiry
dated: 02-02-15. Dr. Sahibzada Khalid, Assistant Director EPI was appointed
as an inquiry officer who submitted his, report thereby admitting alongwith
other material facts/findings it was .also found that three servize books
were-illegally maintained by the defendants for the same post and salary
was extracted from the national exchequer thereby illegally usurping the
salary etc by the defendants No.1 to 7. (Copy of the application & enquiry
report is attached herewith) '

- 8. That the Plaintiff has gone through a lot all these years first by false

implication in a criminal case, I]IegaI;-cor’\finement/detention, secondly by ®
losing his home/properties at the hands of Mangal Bagh and thirdly by

fraudulently being deprived of his job and salary especially by defendant
No. 1 alongwith other defendants. '

9. That the Plaintiff seeks declaration that A) Plaintiff is entitled for the
recovery/release of salary since 1995 till 2004 alongwith back penefits,
compensation, damages (for mental, physical torture alongwith financial
loss) caused by the defendants, in respect of service at BHU Abduliah Jan
killi as Chowkidar BPS-1, for preparing an illegal, fake, fabricated &
fictitious resignation letter by defendant No. 1 and maintaining three
service books for the same post by the defendants No. 1 to 7 thereby
usurping the salary of plaintiff, and now the act refusal non-releasing/
disbursing the salary with back benefits/compensatiqn to the plaintiff by
the defendants is an act illegal against the law and facts hence liable to be
declared void & ineffective upon the rights of the plaintiff. B) The
Defendant no. 8, posted as an inspector general prison department, KPK,
Peshawar since 1996 to 2004, and similarly the DEFENDANT NO. 9, ..
SUPERINTENDANT JAIL, NWFP, Peshawar since 1996 to 2004, had ittegally
detained/confined the Plaintiff for a period of 8 years inspite of the clear
dire:ctions/orders of the Judge Special Court Mr. Khan Akbar Khan Dated:
3.1.1996 for release of the plaintiff and the refusal on the part of the
defendant No. 8 & 9 to pay the 'compensation/damages‘to the plaintiff is an
act, illegal against the law and facts hence liable to be declared void &
ineffactive upon the rights of the plaintiff.

10. That the Plaintiff seeks RECOVERY OF i) DAMAGES To the tune of 4.5
million rupees (Forty five Lac Rupees), from defendant No.1, for preparing
a fake, fabricated, illegal, fictitious resignation letter on beh
tiiereby causing mental, physical torture and a
plaintiff ii) SALARY since 1995 till 2004 alongwith back benefits and
damages to the tune of 3.5 Lacs (Thirty Five Lacs rupees) from cefandants
No. 1 to 7 for usurping the salary of the plaintiff iIIegaHy thereby causing
mental, physical torture and a great financial loss to the plaintiff iii)
DAMAGES To the tune of 3.5 million rupees (Thirt
defendant Nn. 8 & 9 for ilegal detention/confingment for a period of 8
years inspite of the clear directions/orders of the Judge Special Court Mr.
Khan Akbar Khan Dated: 3.1.1996 for release of the plaintiff,

C alf of plaintiff
great financial loss to the

y Five Lac Rupees) from
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E
‘ 11. That the Plaintiff secks Permanent/ Mandatory Injunction to the effect
: ’f that defendants be permanently restrained not to refuse the payment of
. the outstanding amount in the shape of salary, damages &. compensation
a to the Plaintiff and further be directed to release/disburse the same.
; ; v 12.That the defendants resides. in Peshawar & the cause of action accrued to
§ the plaintiff within the territorial jurisdiction of this Hon’ able Court after
| i the last refusal of the defendant on 19-12-2016. This Hon’ able court js
. competent to try the instant suijt. i
;-'j’ g 13.That value of the -subject-matter for the purpose of couri ree and
jun'isci_ittion has been properly valued in the heading of the plaint.
. It is therefore most humbly prayed that 3 decree may graciously
| Phd be granted in favour of the plaintiff against the defendants as prayed for
553 in the heading of the plaint. : - ‘ !
' Any other relief which has not been }speciﬁcally asked for and ' jo8 §~
i 'e;‘ . . . R .t . L Lt C ' ". ! .b'
ST . which this Hon’ ablc court deem necessary for the just decision of the + 4
: ' . case may also be granted., o : : : :
b Plaintiff g i
i E - ) i . ' : é
LI A : - ' Through é
o : : < ' 3
' .Mazhar Ali Shah, - 4
A ‘Advocate High Court, 9
: AFFIDAVT
- y affirm and declare on oath that [
= 't are true and correct to the best of my
i s been concealed from this Hon’ able court , : : "-:‘-
? . [
s . . Jy/ﬁ/ “ -
s : 3
L - DEPONENT |
N ?
[ kS }’p |
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VS..............5ahibzada Mohammad ete

ADDRESSES OF THE PARTIES

PLAINTIFF

Syed Wali s/o Sher Ghanj,

r/o Arjalinaaqe, Qémber Kh'el,. Tehsil Bara, Khyber
Agency. - 5 :

DEFENDANTS

1. Sahibzada Mohammad Raheem jan Afridi s/o Abdu
#5, House No. 24/84, Hayatabad, Peshwar. (ex-

2. Government of Khyber Pakhtunkhwa through Se
Peshawar.

3. Additional Chie]c Secretar
Road, Peshawar: :

4. Director General Health, Health Department
Peshawar, '

| Bagi r/o Phase 2, Street
PGency Qungean kehy bas)
Cretary Health Department o

y Federally Administereq Tribal Areas, Wérsak_

}FATA, Warsak Road,

§ 5. Political Agent Khyber Agency Qayuum Stadium, Peshawar.
g 6. Agency Surgeon, Khyber at Jamrud. , ‘

7. Government of KPK through Secretary Finance. - | B P
Sk 8. Inspector General Prison Department (Since 1996-2004), NWFP, Peshawar. . -
i, 3. Superintendant Jail (Since 1996-2004), NWFP, Peshawar, T
: .

i e
f‘ , . .

i Plaintiff

i ‘l'hrough:' '\A@Q’L— S
- . ~ ' Mazhar Ali Shah, oL k

X Advocate High'Court. © = '~
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