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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL -
Appeal No. 1398/2015
Date of Institution - ... 17.12.2015
Date of Decision ... 04.07.2017
Shahid Ali, Ex Junior Clerk (BPS-11),
R/O Village Utmanzai, Tehsil and District Charsadda.
Versus
1. The Government of Khyber Pakhtunkhwa through Seéretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar and |.
others. ' _
04.07.2017

" JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Appellant,‘

learned counsel for the appellant and Mr. Usman Ghani, District

Attorney on behalf of the official respondents ﬁresent.

2. In this service appeal bearing No. 1398/2015 thie appellant

Shahid ’g’&_{i while in the connecting appeals other affectees

have made impugned order dated 8.8.2015 regarding termination

of their service from the post of Junior Clerk in the Education
Department Charsadda and prayed for reinstatement with all back
ben_eﬁts.

3.- Afgument heard. File perused.




i

4.,  Learned counsel for appellant vehemently challenged the
validity of the impugned order. On the other hand learned District
Attorney contended that the present appeal is not maintainable

under rule-23 of Khyber Pakhtunkhwa Service Tribunal Rules 1974.

|5, Appellant was appointed as Junior Clerk (BPS-07) in the

| Education Department vide order dated 11.02.2012 of Executive

District Officer E&SE Charsadda. Duringv‘ the course of his
employment the pay scale of his post was also upgraded to BPS-11.
However in the enquire report it was surfaced that certain candidates
were ;aAccommodated without undergoing the rigors of typing test of

thirty words per minute and consequently vide orders dated

3.07.2014 and 07.07.2014 the appellant and other affectees were

directed to appear in the typing test or else they would lose their
right to maintain their service. Appellant and -other affectees
challenged the said orders before Honourable Peshawar High Court,
Peshawar through writ petition bearing No. 2225-P of 2014. The
Honorable High Court itself stepped in and directed the learned
District &_ Sessions Judge Charsadda to hold typing test for the
petitioners. That only seven out of fifteen petitionérs participated in

the test and except one petitioner Usman Qamar all others failed.

| The Honorable Peshawar High Court, Peshawar observed that it was

sin qua non for the post in question that the candidates must have

Matric Second Division and Know English typing with the speed of

e



<

thirty words pér‘rminuté'," but'éXcept_fhe petitioner Usman Qamar, all
the others failed. The Honorable Peshawar High Court, Peshawar
while holding that the petitioners are not entitled to the relief and

barring petitioner namely Usman Qamar dismissed the writ petition

| vide judgment dated 23.06.2015. Resultantly impugned order of the

termination of service of appellant was issued on 08.08.2015. The
last two lines of the said order reads as under:-

“In the .light of above enquiry krept)rt &
judgment of the Honorable Peshawar High -
Court Peshawar, your are hereby terminated

from the post of J/Clerk with immediate effect”.

6. Feeling aggrieved against the judgment of Honorable

| Peshawar High Court Peshawar the appellant and other affectees

also approached the august Supreme Court of Pakistan and filed CP
No. 2251 of 2015. However the august Supreﬁie Court of Pakistan
vide order dated Q9.10.2015 also upheld the judgment of Honorable
Peshawar High Court Peshawar. Perusal of para-4 of the order of
august Supreme Court of Pakistan would show that while rejecting
the case/CP of appellant and other affectees the august Supreme
Court of Pakistan was well aware of the fact that the petitioners i.e

appellant and other affectees have lost their service.

7. In view of the above scenario of the case, this Tribunal is of |
the humble view that the issue of termination of service of appellant

i.e. the matter directly and substantially in issue in this appeal has

| already been finally decided by the Honorable Superior Courts of




the competent jurisdiction. Thus this Tribunal has got no powers to |
entertain the present appeal as well as the connecting appeals, under
the principle of Res-Judicata and under rule-23 of Khyber

Pakhtunkhwa Service Tribunal Rules 1974.

8.  As-a sequel to above, the present appeal is dismissed. Parties
are left to bear their own costs. File be consigned to the record room

after its completion.

. L
C
(MUHAMMAD HAMID MUGHAL)

\_/% MEMBER

(GUL ZEB KHAN)
MEMBER

ANNOUNCED
04.07.2017
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1. 04.07.2017 Learned counsel for the appellant and Mr.:Usman Ghani, District
Attorney on behalf of the official respondents i)fesent. Vide separate
(L‘*\ judgment of today of this Tribunal the present appeal is dismissed. Pzirtie_s -
I - P ) : ' ) T .
' /“f are left to bear their own costs. File be consigned to the record room. .~~~ “i.¢
% z R
v ANNOUNCED —; et
04.07.2017 :
- (Muhammad Hamid Mughal)
“"Member
{Gul Zeb Khan) :
Member
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16.11.,20:16 ' -, Counsel for' the appellant and Addl: AG‘fof}

1
I

13.02.2017

Lo 13002007

U —

respondents present. Rejoinder -submitted. To come up for| -

argﬁments on 13.02.2017.

(ABDUL LATIF) - -
MEMBER

- Counsel for appellant and Mr. Wisal Ahmed, Litigation Ofﬁcer
‘alongwith Mr. Muhammad Adeel’ Butt, Addmonal AG for respondents‘

. .'present Learned counsel for appellant requested for adjoumment on the'»

ground of preparation. Adjournment granted. To come up “for a;guments on

. 13.04.2017 before D.B."

MEMBER

‘ '(AHWN) e (AS‘\FAQUE AT
: MBER = .

Junior to counsel for thc appellant and Mr Muhammad =
jan: GP for the rcspondcms present. Junior to counsel for the'
appellant requested for adjournment. Request accepted. To come:

up for arguments on 04/07/2017 before D.B.
| . i

Al

!

. o . - (Muhamm d Amin Khan Kundl.), .
, % . Member S
" (Ahmad Hassan) ' : S E

Member
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i 10401 16 Counsel for the appellant present. Learned counsel for the
d | appellant argu‘ed that the appellant was serving as Junior Clerk when
"' &) terminated from service vide impugned order dated 8.8.2015 on the

allegations of irregular appointment where-against he preferred
departmental appeal on 21.8.2015 which was not responded and
hence the instant service appeal on 17.12.2015.

That the appellant was appointed in the prescribed manners
and the punishment in the shape of termination of service of the
appellant was awarded without any regular inquiry and opportunity of
hearing and that the punishment is not attributed to the appellant.

Points urged need consideration. Admit. Subject to deposit of
Security and process fee within 10 days, notices be issued to the

e

respondents for written reply/comments for 1.3.2016 before S.B.

.
T
E Charrmian

9

-

. K o — '
’:‘01.03.2016;1 Counsel for the appellant, M/S Khurshid Khan, SO and Wisal 3
ST L

4 Muhammad Khan, ADO (legal) alongwith Addl: A.G for respondents

0

present. Written statement submitted. The appeal is assigned to D.B

Céﬁ@an

for rejoinder and final hearing for 23.6.2016.

g W
- Yy . -‘_\ ";‘
23.062016

= Clerk 10 counsel for the appellant and Addl:AG for
respondents present. Clerk to counsel for the appellant requested for
& ”,? time to file rejoinder. To come up lor rejoinder and arguments on

igm . 16.11.2016.

Mémber




Form- A

FORM OF ORDER SHEET
Court of
Case No. 1398/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings .
1 2 3
) 17.12.2015 ' .
The appeal of Mr. Shahid Ali presented today by Mr.
Noor Muhammad Khattak Advocate may be”é‘zr,iiﬂter'e‘q.3 in the
F / £ i—_»
Institution register and put up to the Worthy {Chairman for
proper order.
2 REGISTRAR -

S R

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon 2&— /- /é

ity
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
L. PESHAWAR ’
APPEALNO.__ 299 /2015
Shahid Ali Vs " Education Department
: | INDEX = -
S.NO. | DOCUMENTS ' ANNEXURE PAGE .
1. | Memo of Appeal - ITITITT we |1-4.
2. | Advertisement A |5
3. | Education testimonials B 6- 11,
| 4. . | Appointment order ‘ C 12,
6. . | Service Book D 13- 17.
7. Up-gradation order E 18.
8. | Payslip | . F |19
9. |Judgment - G 20- 26.
10. - | Impugned order G 27.
11. Departmental appeal H 28- 29,
12, |Vakalat nama R aveiiiian 30.
~ APPELLANT
. - ~ THROUGH: |
o o NOOR MOHAMMAD KHATTAK ~
ADVOCATE ' }
{
: S SV x-r--*.J..i.y»:@»-»;::cm;_-?‘-'»&a%&g;.-s-;:-u T e it e ]




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. ' /2015 E.W:P',?rom
Servics irib
Mr. Shahid All, Ex Junior clerk (BPS-11),  Blary Mol
R/O Village Utmanzai, Tehsil and District Charsadda Sated./ meﬁqf
..... S —— .Y 10T | F-1)] 4 1
VERSUS ?

1-  The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2-  The Director (E&SE) Department, Khyber Pakhtunkhwa,
Peshawar.
3-  The District Education Officer (Male), District Charsadda.
S teerrssrEEeetTITINTERARREARSERSIRRRRQRRRSES RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974

AGAINST THE IMPUGNED ORDER DATED 08-08-2015
 WHEREBY _MAJOR PENALTY OF “TERMINATION"

FROM SERVICE WAS IMPOSED ON THE APPELLANT
WITHOUT CONDUCTING REGULAR INQUIRY IN THE

MATTER AND AGAINST NO ACTION TAKEN ON THE

DEPARTMENTAL APPEAL OF APPELLANT WIHTIN THE

STAUTORY PERIOD OF NINETY DAYS

PRAYER: That on acceptance of this appeal the impugned
order dated 08-08-2015 may very kindly be set.
aside and the appellant may kindly be re-instated

. with all back benefits. Any other remedy which
?am ~ this_august Tribunal deems fit that may also be
%‘c@ awarded in favor of the appellant. :

I’)jw[p {~ R.SHEWETH:
- ON FACTS:

1-  That the respondent No.3 advertised posts of junior clerk
BPS-07 for District Charsadda on 06-04-2011 published in
daily “AAJ” Peshawar. That appellant having the requisite
“qualification and experience applied for the said post and
after participated in the test, interview and Typing test the -
appellant was declared -successful. Copies of the
advertisement and educational & professional testimonials
are attached as annexure ....... rrarrerrerresrasaannes A and B.

2- That vide order dated 11-02-2012 the appellant was
appointed as Junior clerk (BPS-07) on the proper




..i’/

recommendation of Departmental selection committee. That
“inresponse the appellant submitted his charge report and
“started performing his duty quite efficiently and up to the-
entire satisfaction of his superiors. Copies of the
appointment order and service book are attached as
ANNEXUE siasssransssssssssssanssnsnsnssnnnans FOT C and D.

3- That after appointment the appellant served the respondent
Department with all zeal and zest at District Charsadda and
as such no complaint whatsoever has been received against
the appellant. That the appellant in due course was
promoted to BPS-11. That it is very pertinent to mention
that after proper verification of the documents of the
appellant the salary of the appellant was released. Copies of
the up gradation order and pay slip is attached as
ANNEXU auvermsssnnnssrrmassssnssmsssssrnasssinnsirsnns E&F.

4-  That appellant has successfully completed his probationary
- period and was regularized on the post of junior Clerk. That
all of a sudden the salary of the appellant was stopped by
respondent No.3. That appellant feeling aggrieved filed writ
petition N0.2225/2014 in the Peshawar High Court Peshawar
which was dismissed vide judgment dated 23-06-2015. That
subsequently the appellant filed CPLA No0.2251/2015 in
‘Supreme Court of Pakistan. Copy of the judgment of PHC is
attached as aNNEXUIE ..uiuiieressssssessnmsessrssssesvennns G.

5- That during the pendency of CPLA in the august Supreme
Court Of Pakistan the respondent No.3 issued an order
dated 08-08-2015 against the appellant. whereby major
penalty of “termination” from service was imposed on the

- appellant without conducting regular inquiry in the matter.
Copy of the impugned order is attached as
ANNEXUIE sievanansaninsssniianansninissesieenssssnmnnsnsnnses .« H.

6- That appellant feeling aggrieved from the impugned order
dated 8.8.2015 filed Departmental appeal before the
-respondent No.2 but no reply has been received so far.
Copies of the Departmental appeal is attached as
- anNNexXure ....eeess reeeeessssnmnnr e rrereesrnnn I

7-  That having no other remedy the appellant prefer the instant
appeal inter alia on the following grounds.

GROUNDS:

A-  That the impugned order dated 8.8.2015 issued by the

' respondent No.3 is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be set asnde




That the appellant has not been treated by the respondent .
Department in accordance with law and rules and as such
the respondent Department violated Article 4 and 25 of the
~Constitution of Islamic Republic of Pakistan 1973.

"That so far verification and typing test are cbncer-ned the

same has already been verified by the concerned quarter.
The salary of the appellant has been released after the
verification of appellant documents.

That appellant’s certificates/ degrees are genuine and not

bogus; the same can be verified again from the concerned

: authorlty/quarter

That no show cause notice has been served on the appellant

before issuing the impugned order dated 8.8.2015.

| That no regular inquiry has been cond'ucted before issuing
- the impugned order dated 8.8.2015 against the appellant.

That as per Supreme Court judgments regular inquiry is
must in the cases of punishment.

That the punishment awarded by the fesbondent No.3 is not

attributed to the appellant because the appellant has not
~ committed any misconduct within the definition of section-3

of the E&D Rules 2011 rather it is the fault on the part of
authority for which the said authorlty be pumshed and not .
the appellant.

That no fact finding inquiry has been conducted by the

respondent Department and as such the impugned order

- dated 8.8.2015 is not tenable and liable to be set aside.

That the respondents acted in arbitrary and malafide manner
while issuing the impugned order dated 8 8.2015 against the

- appellant.

That the impugned order has been issued by the Wrong

“authority, therefore, the impugned order is void ab anntlon in

the eyes of law.

That appellant seeks permission to advance Other grounds

- and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed far.

Dated: 8.12.2015
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Roll No. 61267

/W

4@11&1*15 of dntermedtate ¢ nrh%mwhm Clbnmimn

iﬁwha&mr
N A I JH. JHakistan
Secondary School Certificate Examination
SESSION 20067ANNUAL

(Science Group)

This is to Certify that Shahid Ali Son of Zar Shad Khan

and a resident of Charsadda District

has passed the Secondary School Certificate
Examination of the Board of Intermediate and Secondary Education, Peshawar held in March. 2006 as a

Private

candidate. He obtained 516 Marks out of 1050 and has been placed in Grade__D _ Representing Fair

The Candidate passed in the following subjects:

1. English 2. Urdu 3. Islamiyat (Comp) 4. Pakistan Studies
5. Maths 6. Physics 7. Chemistry 8. Biology
Date of birt March 11,1988

rding to admission form  » 7“
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s. N9 043629
Roll . 82500 |

Group. Pre-Medical

- Board of Intes mematt qito %emnh&@ @Dut&tmn
o Peshatar =

@EI _‘B" iB iaaktztan

SESSION 2009- ANNUAL

1 | This s to Coordisfyy i Shahid Al . P of Zar Shad Khan

: id o /@“/mfo/ Charsadda District ‘Qgeg/wfwcea//(%f 008-B/HUTZ-2006
) s /i(/oJC’// e Q}W}@@M %,W%MMM& 0/ the(Bowr o 0/ Q/Q¢z/u7f4;ze(/&afe§ A econder 4y bféecam (Eg)edgam(m

ﬂﬁa\l 20NQ
ividy, Auva

- Private

s @ carididals. @7‘(5@ olilained 418 _ Q%e/% oul 0/ 7700 and | J

ce/é 7

.@@/M«/A@?fh?ﬂ Fair . @f@ examenalion was {akern in parts.

,
™

= a Y 74
/ - Asstt Sev:retaf/y/g Secretary
4 /, % ) This certificate is issued without alteration or erasure.

el
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Enfvergity of Peshawar
Betafley fHlarks Certificale
Bachelor of Arts.
Part-Il
Anntai Examination 2014
District Charsadda :
T -- ’ Private .
‘Name: SHAHID ALI Gender:Male Roll No: 66220 Lo .
Father's Name: ZARSHAD KHAN _Registration No: 2012-PE-44174 Division:2nd |1+

| Pap'crsi | \iax Marks - Marks Obtained
|[_ : In Figures - | In Words

.English (Compuisory) R 75 26 Twenty Six

| U:‘dum | ' . 75 | 62 Sixty Two .
| islamic Studies i 75 5% . |Fifty Five
| Fakistan Studies | | 40| 18 Sixteen

o
P
4

N
‘l.m%! .
]
ot |
&
::.3
]
B,

: " Part-l 20597:Ar:rf"=ual-2013 - ' 288 1134 One Hundred and Thirty Four

, Part-il - ' o l| 55(:) 233 ~ Two Hundred and MNinety Three

. Errors & omissions are subject ito subsequent Chances Availed: 2 ‘ } ) . -

i rectification E . . ) - 1
The Examination was taken In Parts . A m&a [Lg,é : M&

1 Examination held Fror: 28-May-2014 to 28-J'n-2014 A : m———

'] Result Declared on Moncuy, September 15,2014 (Prof. Dr. Rashid Khan) ; P
issue Date: 11-Feb-2015 : CONTROLLER OF :EXAMINATIONS |

9:13 am ' : -UNIVERSITY OF PESHAWAR a
Computenzed by FTC : ; " Charsadda City Area | C ) 3
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OF l'l(l 910 llll4 1nX l'( UTIVE ])l%l Rl("l OFFICER(: ‘(‘sl')(‘llf\l{\r\l)l)f\

()RI)ER.
‘ Consequent upon the :c(mumcml.n(uun of Departurental Selection
Commiftee, Shahid Ali S/Q Zarsh Wl Khan resident of - Utmanzai -District,
Charsadda is herehy appointed as Jumm Elerk in BPS-7 (Non Pen lnn.lblc) nlus
usunl allownnees s admissible wnedor the Fules apnioat e vaeniid km doat GHIS
“IKharakaioin, tlu inferest of public serviee [rom the date of his (.ll\uu, oyer ch.uuc on
the !ullowuu, (erms and conditions
TERMS & CONDITTONS.

e

L. The lppmutnwnl is made purely ou lcmpmm y basis aud is fiable o 1er illlll.lll()ll il .lnv
lxmc wntlmul nxig'nuw any reason or nnlc

_ 2 [1is services will be gaverned by the o\l\l.n;, rules & vepulation of Goviy of l\ln ber
P 11\11((30111\I1\\'.1 and by such rules .uul orders as niay he issued by lhc sovi: 1zum fime {o
time for thc atepory of the Govt: seryant o which he belongs. : .

3 e will pu)duu Health and Age Cer (lhc llL (rom (hc Medical Superinte ndcnl
coneerncd.

kD l!v shiould :c])(nl for duty within h[lw:z aI.tys xliu the receipt ol this uulu otherw lsc

this appointment will be considered as. cnuullui
5 In case of resignation, one month pr ior x.(:llcc will have to be given by hlm or forfeit one

mouth pay to Gover nment., o
6 Charge reports should be submitied to adl concerned.
. No TAMA ete is aliowed. o o
‘i 1is serviees will be on regular b lsh but noua pensionable as per existivg rules/policies of

the Covernment, o :
t » . .- * .
Note:- The DDO concerned is dnulul not to draw his salary Gl the verification of all
the relaied documents from the concer nul qu.ui s (){huwl\c l)l)(; will he hLlu personaliy

lL‘\[H)h\ll)lt' for any consequences.

(Attaullah IX za};): '
Fxccutive Distriet Officer
(L&SE) Chavsaddi.

No. L[ 7S ~ / pa  Dated-Charsadda the__//[ 0
(,upy for ml().m.t(mn,.\n(l.m:ccsszlry :wjﬁun fo the:- o

[. District Accounts Officer Clarsadda. - '

2, Principal/ Headmaster/1 sadniistress conecerned School,

3%0fficial concerned. A

4. Office file.

{
gl
iu‘-.uu{n ¢ istriet ()Huu
(I&s Chnrsadda
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GOVERNMENT OF KHYBER PAKHTUNKHWA
- FINANCE DEPARTMENT

(REGULATION WING)
Dated Pesha\zgar, t;le 20-05-2014-

<t
i

-~ .:ﬂ Nomenclature of the post ] Ex1stmg Scalc Upgraded Scale -,
,'Supermtendcnt _ | BS-IJ ; BS 17
“Assistant. ¢ i V~ BS-14 | 'A BS-16

T [SemorGlak BS09 1| BS-14
ST [ Tmer Gk T BS07 BS-11

“ 1. The pay of the exi:ql,ing incumbents of the posts Shall be fixed in higher pay scales at A

T ,tage next 1bov<, the pay in the lower pay scale.

All the conccrned Dcpd.rtments will amend theh respectlvc service rules to the same effect
“in the pr cscrlbcd manner,

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
, FINANCE DEPARTMENT .

T ndsl Vn & D’lte evcn

-

( npv of the. above is’ forwarded for information and necessaxy actlon to the._?&' j‘ X o

. I P% o Adclmonal ChlcfSccrcLary, FATA. ‘ : -
“ 20 Al Administrative Secretaries Government-of Khyber. Pakhmnkhwa. B
- 1. " Scnior Member, Board of Revenue, Khiyber Pakhtunkhwa Peshawar.
A4, Accountant General, Khyber Pakhtunkhwa, Peshawar.
. 5. Sceretary to Governor, Khyber Pakhtunkhwa, Peshawar
“Lehs T Principal Seeretary to Chief Minister, Khyber Pakhtunkhwa. . )
© 20 Secretary Provmcml Assembly, Khyber Pakhtunkhwa. ' S
“ R} AllHeads of Anached Departments in Khyber Pakhtunkhwa ’ :
"9 Registrar, Pes lnwm Ingh Court, Peshawar. ‘
10, Al Deputy Commissioners, Political Agents, District & Sessiong ]n(lycs /mxcuuuvu Dl‘;tntl Officers in
. . Khyber Pakhtunkhwa,
1. Chairman, Khyber Pa&htunkhwa Public Service Commission, Peshawar
. Registrar, Service Tribunal Khyber® Pakhtunkhwa.™ =" . ", =
3. “All the’ Autoriomous and Semi- Autoaomous‘Bodws in Khybcr Pakhtunkhwa. .
) 1. Scerelary to Gowt; ol Punjab, Sindh and Baluchistan, Finance Department, Labore, Karacln and Quetta.
" The District Compirolier ol Accounts, Peshawar, Mardan, Kohat, Baunu, Abbottabad, Swat and D.1. Khan,
1. The Senior District Accounts Officer Nowshera, Swabi, Charsadda, Haripur, Mansehra and ‘Dir Lower.
. The Treasury Officer. Peshawar.
8. All District/Agency- Accounts Officers in Khyber Pak_htunkhwa /FATA.
0 PSOto Senior Mintster for Finance, Khyber Pakhtunkhwa,
. PSO'to Chicl Seeretary, Khyber Pakhtunkhwa.

Y. Director Local Fund Audit, Khyber Pakhtunkhwa Peshawar.
Z. PSto Finance Scerctary.

23 PAsto All Additional Secrctarics/ Duputy Scerctarics in Finance Department,
-24. Al Section Officers/Budpet Officers in Finance Department.
- 28

: Abbias Khan- President of .Khyber Pakhtunkhwa Civil Secretariat Superintendent,~ Assistant, Clerks -
Association with reference to his application No. PR/KPS/¢ sACA/2-1/2013 dated 8- 01-2014

RS
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(Judicinl Depuriment) - ’

PE LSHAWAR HIGH COURT, '>E¢HA‘»'*“&R

WP No. 2225-P/2014. |
JUDGMENT | I
4.52015 ]

Date ofhéaring.

“Petitioners (Sher Bahader etc) By M/S Muhamimad }jaz Khan Sabi and Fazle Wahid,
o Advocatee
By Mian Arshad Jan, AAG alongwith Mr., Muhairmad Rafiq

Khattak, Director Education KPK Peghawar.

Respondent (s)
’ oKk sk skok

&4]’ SER R/‘SF D KHAN, J. ’fhrough the instant petition,

the petitioners have pxayed for dcclaxmﬂ the orders No. 6431-47

dated 3.7.2014 and No. 65026 dated 7.7.2014 1issued by

respondent No.4 whereby the petitioners were directed/ required to

appear in the typing test cn 15.7.2014 and iftley failed, it would i
be considered that they had lost their legal right fo maintain their |
service, (o be illcgzd, agzxins}fthc law, improper, against the terms

an'd éoxldition:s of Elppoil‘llmf:"l!.l,t orders as well as advertisement,

un‘ljl_'uét_, discriminatory witho;}t lawful authority and of no legzll

effect with further prayer 10'issuce dircetions to the wzspondents

resiraining them from such itlégal act and har 'msma ¢ petitioners - o S

in future. - . N

2. - Relevant facts forming the background of the instant_ b
petition are that pursuant {6 an advertisement dated 6.4.2011

published in daily ‘Aaj’ Peshawar whereby appiications were

P L
; N

.

sought from candidates for different vacancies including Junior

b
. X RN

o - Clerks at District (l'[wrsmldn,'lhc petitioners being cligible and

e =

I ' . Ai Ay i‘Ew




j o8]

qualified applied for the same. They were subjected to written test,

typing test, interview and after fuifilling all the codal formulities,

I * ~ .

they Awere‘appointed as Junior Cierks' vide Office Orders dated

11.2'.20‘12 and 25.12.2012. Du‘mo the course of perfonn. see of

thelr duties, they were promoted from BS-7 to BS-11 vide order

dated 20.5.2014 ‘with no comp’mm made against them. Howvever,

vide unpaaned orders cloled 3.7.2014 and 7 -7.2014, the petitioners
Were dlrected to appear in f"xe typing lest or else they would Ios‘e
then' right tomaintain their service hcncc the petition in hand.

3. On15.7.2014, when tnc petition came up for hearmg before
th(::i_cgurt, directions were given (o the lcamcd AAG to submit
comm@ﬂs on behall of the 1cspondcnts and by way of interim’

lclxcf opmallon of the impugned orders dated 3.7.2014 and

7.7.2014 was suspended. Accor dmo ly, the desired comments were

N \

ﬁled by the respondents.

v

4, L The petition was aojoumcd on three occasions due to

absence of the learned counsel for the petitioners and lastly it wa

algued on 28.10.2014 at a considerable length by the learned

counse! for the pctmoncrs as well as the lear ned AAG and in order
to m.el\ further Aassistance, this court directed the learned AAG to

come _alongwith the Director Education on 30.10.2014.

Accordingly, the Director ‘Education Khyber Pakhtunkhwa

appeared hcl'm'c the court,

5. Kwpm" in vicw the ullcmlmm ol the respondents thu [hn,

pelmonels were appoxmcd \wthout bcmg subjeclcd to typing test

.
ey
,4-',.".-'-‘ ",_“%, jl-;;"“.

o b o3 A
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o

- - -
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and sirm u‘tancously to allay the fear of the petitioners rezarding
* victimization at the ha '1ds of the respondents, wg with the consent
of the 1éarned counsel for the petitioners, the learned AAG and the
Director Education Khyber Pakhtunkhwa Peshawar directed the
jearned District & Sessions Judge Charsadda to hold the typing
; test for the petm ners of 30 words per minute.
6.  Today, we have before us the repbrt of the learned District
& Scssions Judge Charsadda whcré}n out of 15 petitioners only
seven oplud to appear in the test and the rest preferred to stay
away. Even out of the scven candidates who '1ppearpd in the typing
test, petitioner No.2 'ﬂmclv, Usman Qamar, quahﬁvd the typing
test with the speed. of 34 WCldS per mipute and rest of the six
candidates failed with two seoring “nil", Al this stage 01v1r attention
was again drawn to:t"_lie advertisement dated 6.4.2011 published in
daily ‘Aaj’ Peshawar whereby applications were sougiqt for the
posts of Junior (,lerks by Attaullah Khan Minakhel EDO

Elementary and Seﬂondary Educatlon District Charsaddd In the

comments furnishcd by the respondents, it has aiso- been

mentioned hat an eonquiry was held apainst (e said Alaullah

Khan 150, Charsadda Tor his nnlpractices in the Pduention

Department and ultiixlal'eiy he hds been penalized with stoppage of

¥

three increments. |
7. The case of the petitioners has surfaced eminently in that
| . enquiry report whereby certain candidates were accommodated

without undergoing the rigors of the typing test of 30 words per

 AARAT N AT
;@.A R e




4 ‘
minute and that is how tl{e petitioners were directed through‘ the
'imiaugned orders to jusLiﬂ’ their presence in the department. We 7/3
are rather surprised that barring petitioner No.1 namely, Usman
_‘Qamar, who managed to qualify the typing test with 34 words per
minute, the performance ;)‘F the others is abysmal, to say the lcaSt.
8. Where it was the sine qua non for the post in question us per
ad?ertiscmcnt in daily ‘Aaj’ dated 6.4.201! that ‘thc candidates
must have Matric 2" Division and know the English typing with
‘.th'c speed of 30 words per :minulc for :which the petitioners ol'l’c.red

their candidature way back in April, 2011 and were in due course

promoted to BS-11, certainly they should have performed bwiter in

1 * SN S ~.

the typing test conducted under the watchful eyes of the ivarned

Oci-

;Dis’irict & Sessions Judge Charsadda but cxcépt the puiiioner,

i
!
e
.
g
:

-, e

Usman Qamar, all the others failed in the test. As such, it docs not
b;eh‘ovc the petitioners to ii’voke the constitutional jurisdiction of
this court sceking cqnil:zhln; celicl when thiey huve held themselves
disentitled to the said 'rclic[’- hy not coming upio the mark.

In view of the foregoing discussion, burring petitioner No.2
n;l}_}wly, Usman Q;mvl.urv, \vh:ﬁ shatl be deemied to “h:wg: qualified the

/ping test, this petition to the extent of the other petitioners stands
/ping petition to t p

i -
dismissed. . <
\ A

' Announced: S
| 23.06.2015. . L
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IN THE SUPREME COURT OF PAKISTAN

C.P. No. 2251 of2015

(APPELLATE JURISDICTION)

PRESENT: ;
MR. JUSTICE EJAZ AFZAL KHAN,
~ MR. JUSTICE QAZI FAEZ ISA.

(On oppeal against the ;udgmom di. 23.06. 20“ passed b
Peshawar in W. P. No. 2225-? of 201 4}. X

y the Peshavsar iHi_gh Court,

Sabir Jan end others. . | Pehﬁoners
. Versus o .

Govt. of KPK thr. Chief Secretary, Peshawiar, efc. Respondems i -
Forthe petifioners: Mr. M. ljaz Khén, ASC.
For the respondenis: N.R. _
Daote of hearing: . 09.10.2015. Coe T

T i L

ORDER e '

arisen out of the judgment dated 23.6.2015 of a Division Bench of Peshawar | o

petiticners.

2.

EJAZ AFZAL KHAN, J.- This petition for leave to appeal has

High Court, Peshawar whereby it dismissed the pefition ‘ﬁlecj oy the

i

Brief facis of the case os narrcied in para-2 of the . impugned

judgment read as under:-

“Relevant facts forming the background of the instant
pelilion are *hof »-*".rrsuonr t an adverlisement domd 6.4.2011
published in dcily 'Agj' Peshawar whereby opphcouons
were sought from candidates for different vaconCIes

including Junior Clerks ai District Charsadda, the per’iﬁonérs’ ,

being eligible and guaiified applied for the same. They were
subjected tfo written test, iyping test interview and ofter
iulfiling ali the codal forrnaiities, fhey were appointed as
Junior Clerks vide Office Orders dated 11.2.2012 and
25.12.201] 2 During the course of performance of their dqﬁés,

Ihey were promoled from BS-7 1¢ B35-11 vide ordor daled

20.5.2014 with no complaint made against them. However;

vicle impugned orders daled 3.7.2004 and 7.7.2014, the

petitioners were directed to appedr in the typing test or else
they would lose their right .fo maintain their service hence,

ihe petition in hand.”

mnn!eﬂde
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3. When ihe wii pei.iﬁon came up for hearing before the High Court, @
the siance of ihe respondenis was ihat they were cpooinfed affer having :
quciified typin g tast, iherefore, they could noi given anoiher test. Just to .
see whether ihe siance of the respondents was justifiable, t,hé High Court
itself stepped in and directed ihe leamned District and Sessions Judge
Charsadda fo hold ine iyping test for the petitioners. On the date fixed for
ihe tesi, only seven oul of fifleen parlicipated in the lest ExCepT Usman '
Qamar who is respondent No. 5 before us, ‘ail others failed: THe High Court
in this view of the matter held as under -
- * : . F
"Where it was the sine qua non for the post in question as
per advertisement in daily Agj’ dated 6.4.2011 that the
condidates must have Matric 29 Division and know the
English’ lyping wilth the speed of 30 words per minufe for
which the petitioners offered their candidature way back in
April’ 2011 and were in due course promoted fo BS-11,
,cerfc':inly they should have performed beiter in the typing
test conducred under the walchful eyes of the !ec:rrneo’
District and Sessions Judge Charsadda but exccpr the
petitioner, Usman Qamar, cll- the other failed in the test. As
such, it does not behove . fhe pelitioners to invoke the
constitutional jurisdiction of this court seeking equitable relief
when they have held themselves disentifled fo the said relief.
by not coming upfo the mark." X
4. The view iaken by e High Court in the matirix of the case
does not smack of any error, absance or excess of jurisdiction. It rather
helped bringing ic iight who was dppoinied with justification and who was
appointed otherwise. The view faken by the High Court being just, fair and : T
ot Y
et AL (X a‘_);f

equitable merits nc mterference The learned ASC appearing for Theif
petitioners ai this stcge coniencad that the-case of_.'S_her Bahadur
respondent No. 6 is distinguishabie s he lost his 21 years «ser\‘(ié'{e rendered in
the Populotlon Weifare Depcrfmem on account of his oppomtmen’r against
“the post in quesiion, Tnerefore, ne has to be freated “different ly. We

appreciaie the distinction highlighted by the leomed ASC for the

ATTESTED

W




cannot heip h'm He, however could approach the D. G. Do;aulohon

pcuho.lers bui in the pecudiiar \..rcoms nCEs he case we o.egorrmd wc

Wehore Deponmem cnd seek his redress therefrom.’ We bove been fold

appropriate order in this behalf,

' Ihoi he has clready oppfoochod ihe-scid D. G. if so lel him pass an

5. For ihe reasons discussed above, ihis pelition is disposed of in

the terms mentioned cbove.

Sd/- Ejaz Afzal Khan,J
Sd/- Qazi Faez Isa,J
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OFFICE OF

N2 - THE DISTRICT EDUCATION OFFICER

67
(MALE)CHARSAPDA o /J@ .

NOTIFICATION.

01. WHEREAS, Mr Shahid Alj, J/Clerk GHS; Kharakai Charsa

dda was proceeded under the Khyber
Pakhtunkbwa, Government servants (Efficiency & Di:

icipline) Rules, :20111.(3:1 the charges pointed
out by Muhammad Humayun Khan, Chairman BS-21, P;rovincial Inspection Team Peshawa} (now
secretary transport department) as inquiry officer, who conducted formal inquiry against Mr Atta
Ullé.h Khan Ex-DEO (M) BS-19, Charsadda in irregular appointments in his tenare ( )

now refilovcd
from service) for the charges leveled a

gainst’ him ¢in_ accordance with Rules, which was
communicated to thisioffice vide letter No SO (S/M) E&SED/4-17/2013/Attaulizh Khan Ex-EDQ/Chd
dated Peshawar the’ May 12, 2014, approved by the Honorable Chief Minister K’Emyber
Pakhtunkhwa. Recommendation (iii) of the inquiry report_‘icon'tains the foliowing words;
“Junior Clerks appointed by initial recruitment who do not know the typing may he
terminated after serving show cause Noticé" ‘ ‘ :

02. AND WHEREAS, the undersigned after havin
th

ju

g examihed tt;fe charges, evidence against
& accused as mentioned in the above inquiry report and re:port of typing test conducted by session
dge Charsadda received through Honorable High Court Peshawar in writ petition No 2225-P/2014 in
which the following remarks have been recorded in the judgment attested on 25" June, 2015;

“this petition to the extent of the other petitioners stands dismissed”.

03. AND WHEREAS, a show cause notice was served u

pon Mr Shahid Ali GHS Kharakai Charsadda dated
15/07/2015.

04. AND WHERE AS, | the tompetent authority after having considered the charges and evidence on
record inguiry report, explanation of the accused officials in response to the show cause notice and
personal hearing granted to you‘by the personal hearing committee on behalf of the undersigned

on 05/08/2015, is of the view that the charges i.e not qualifying the required criteria of typing
against you have been proved.

0s. In the light of above enquiry re

) port & judgment of the Honourable Peshawar High Court
Peshawar, you are hereby terminated from the

post of J/Clerk with immediate effect.

(SIRAJ MUHAMMAD)
DISTRICT EDUCATION OFFICER
{M) CHARSADDA

P, - . ™ . 5
Endstt No: dOB S 35 ;/L_/ Dated ' .,/c"}

2015 s
: O S O i e
Cepy forwarded for information to the:
O1. Director (E&SE) KPK Peshawar
02. District Account Officer Charsadda
03. Official concerned
- 04. Principal/Head Master concerned
7 05. Office file
R [y /A
DISTRICT EDUCATION CFFicER/ ¢ ™ .
M) CHA%D’DA

4




To, ' . | -
The Director I - @

_ Elementary and Secondary Education (E&SE) Department,
Khyb',er Pakhtunkhwa, Peshawar, :

Subject:-

Departmental Representation/Appeal Under Section 22 of KP
Civil Servant Act, 1973, against the order of District Education

~Officer_ (Male) Charsadda dated 10.8.2015 whereby the’

appellant . was terminated from the post of Junior Clerk
immediate effect, ' ‘ 1

That the appellant was appointed as againét a vacant post of Junior

Clerk in BPS-7 after due process of appointment prevailed at the

relevant time upon the recommendations of Departmental
Selection Committee and by the then Executive District Officer

' (EélS’LSE) Charsadda vide order No. 4355-58/ dated 11/02/2012.

that since then the appellant was performing his duty with high
degree of devotion, dedication and commitment and thus no

compliant whatsoever has ever been made against him in their

whole service career.

Th:at it was in the year 2014 when the appellant was
informed/called for typing test to be conducted on 15/07/2014 and
in case the appellant failed it then it will be considered that the
appellant has lost his legal right to ‘maintain his service, the
appellant along with other colleagues had challenged the said
office order in writ petition No. 2225-P/2014 before the Hon’ble

- Peshawar High Court Peshawar but the same was not allowed for

reason stating therein this order of the Peshawar high Court has
also been challenged by the appellant in the Supreme Court where
their Civil Petition for leave to appeal (CPLA).is pending.

That thereafter the appéllant was issued with a show cause notice
~to which a detailed reply was submitted by the appellant.

That the impugned order of District Education Officer (Female)
Charsadda is against the century old principle of “audi —alteram
pertram” has no opportunity of hearing was provided to the

-appellant before the passing the impugned order.

that over the passage of time it is an established law that before
- passing an order warranting major penalty a regular inquiry has to
be conducted but in the case of the appellant no such enquiry was
carried out and another enquiry conducted against. the Ex-EDO
namely Atta Ullah was made basis for the termination of the
appellant, which is prima facia illegal and unlawful.




7. That the impugned order of termination of the aﬁp@ﬁﬁm\ha S bed @
passed in total disregard of the mandatory provision o‘t\mﬂé
: -~ Efficiency and Disciplinary Rules 2011 and thus the same has\,o\
» legal footing to stand upon, _ Y

{ 8. That as per the terms of advertisement and appointment order nc
L - typing test during existence of service .is a condition precedent

therefore the very order requiring the appellant to appear in typing
~ test was/is illegal and unlawful.

| 9. That the impugned order is based on malafide and political
i' victimization which has promotes bad governance and
‘unprecedented departmental practice.

,, 10.  that the impugned termination order is prima facia illegal and void-
. - ab-anition and thus the same need to be recalled. ‘

It is therefore, most humbly prayed that on acceptance of this
appeal the impugned order of District Education officer (Female)
Charsadda dated 10.08.2015 whereby the appellant was terminated from
the post of Junior Clerk with immediate effect may be set aside and
consequently the appellant may be re-instated in his service with all back
benefits. -

‘Dated: 21/8/2015

T N St ezt

Appellant

5/ —
Shahid Ali
Ex- Junior Clerk GHS Kharakai .

Bt e g




VAKALATNAMA

INTHE COURT OF K oforviee fxémm/ %/W

OF 2015
| | ~ (APPELLANT)
52@4,// A | (PLAINTIFF)
| | ) (PETITIONER)
VERSUS
~ (RESPONDENT)
fter enTivrr Lt l- (DEFENDANT)

I/Wé t@c&/ //

Do hereby appoint and constltute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/a'ppoint any other Advocate Counsel on my/our cost. -
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated.__ / /2015 |

% .
ENT
/

ACCEPTED

NOOR MOHAMMAD KHA'I'I'AK
* (ADVOCATE)
OFFICE:

Room No.1, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City.

Phone: 091-2211391

Mobile N0.0345-9383141
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No.1398/2015

- Shahid Ali
Vs

District Education Officer & others

Written comments on behalf of Respondents

Preliminary Objections:

Respectfully Sheweth:

That the Appellant has no locus standi and cause of action.

That the present Appeal is wrong, baseless and not maintainable, it shows no
strong cause to be taken for adjudication, therefore, the same Appeal is liable to
be rejected/ dismissed.

That the Appeal 1s unjustifiable, baseless, false, frivolous and vexatious. Hence
the same is liable to be dismissed with the order of special compensatory costs
in favour of Respondents. |
That no legal tight of the appellant has been violated, therefore, the appellant

has no right to file the mnstant appeal.

“T'hat the Appellant is completely estopped/precluded by his conduct to file this

Appeal.

Appellant has not come to this Hon’ able Tribunal with clean bands. The
Appeal also suffers from mis-statements and concealment of facts and as such
the Appellant is not entitled to equitable relief.

That the Appellant have no right to file the instant Appeal and the Hon’ able
Services Tribunal have got no jurisdiction to adjudicate upon and the Appeal 15
liable to be dismissed.

That the instant appeal 1s barred by law and limitation.

That the appeal 1s hit by the Khyber Pakhtunkhwa Services Tribunal rules 1.e.

rule-23.

PARA WISE REPLY ON FACTS:

. That the Para is -partally correct to the extent that the tespondents have

advertsed the post of Junior Clerks. But the then Ex-EDEOQO did not followed




~Ho ok

&,

the procedure and the enquiry was conducted against him and in consequent of
that enquiry the appellant, have been put into test and interview and they failed
to qualify the same. Hence terminated after issuing show cause notice and
petsonal hearing. (Copy of enquiry is attached as Annexure A)
(Copy of show cause notice is attached as Annexure B).
That the appellant was appointed without due process and fulfillment of Codal
formalities, therefore, a test was arranged and the appellant was un-able to pass
the same.
That as the appellant was appointed without being subjected to typing test.
And an enquiry was conducted against the then Ex-EDEO Mr. Attaullah Khan
and 1t was found that itregularities were commutted while in appointments of
different categories of employees. Therefore, the appellant was directed by the
Hon’ble Peshawar High Court Peshawar to appear before the District &
Sessions Judge for typing test. The government of KPK issued a notification
No.FD/SO(FR)10-22/2014 upgrading the clerical staff scales which s
annexed with the appeal as annexure I on page 11. Therefore, it is not only the
appellant but also the whole of the clerical staff of the KPK have been
upgraded and not promoted.”
The Para needs no comments.
The Para is self explanatory and has been alteady replied above.
Incorrect the appellant have approached for the redressal of their grievances to
the Hon’ble Peshawar High Court Peshawar in writ petivon No. 2225/2014
titled Sher Bahadar & Others. The Hon’ble Supreme Court of Pakistan have
held in its judgment in Para No.3 that when the writ petiton came up for
hearing before the High Court the stance of the respondents was that they
were appointed after having qualified typing test, therefore, they could not
given another test. Just to see whether the stance of the respondents was
justiftable. The High Court itself stepped in and directed the learned District
and Sessions Judge Chatsadda to hold the typing test for the petitioners. On
the date fixed for the test, only seven out of fifteen participated in the test.
Except Usman Qamar who is tespondent No.5 before us, all others failed. The
High Court in this view of the matter held as under:-

“Where it was the sine qua non_for the post in guestion as

_per advertisement in_daily Ay’ dated 6.4.2011 that the

candidates must have Matric 2" Division and know the

Einglish typing with the speed of 30 words per minute for

which the petitioners offered their candidatiure way back in
April, 2017 and were in_due course promoted to BPS-11,
certainly they should have petformed better in the typing

test condeted under the watchful eyes of the learned

Dastrect and Sessions Judge Charsadda but except the
petitioner, Usman Qarmar, all the other fatled in the test. As
such, it does not behave the petitioners to invoke the

constitutional jurisdiction of s court seeking equitable relief

when_they have beld themselves disentitled to the said relif

by not coming upto the mark.”




|

this view is further supported by the Hon’ble Supteme Court in its
judgment delivered 1n C.P.NO.2251of 2015 on dated 09-10-2015 in its Para
No.4 which 1s re-produced for the assistance of the Hon’ble Tribunal as
under:-

The view taken by the High Court in the matrix of the case does not
smack of any etror, absence ot excess of jurisdiction, it tather helped bringing
to light who was appointed with justfication and who was appointed
othetwise. The view taken by the High Court being just, fair and equitable
merits no iiiterference. The learned ASC appeating for the petitioners at this
stage contended that the case of Sher Bahadur respondent No.6 is
distinguishable as he Jost his 21 years service tendered in the Population
Welfate Department on account of his appointment against the post in
question, thetefore, he has to be treated differently. We appreciate the
distinction highlighted by the learned ASC for the petitioners but in the

peculiar circumstances of the case we are afraid we can’t help him. He,

however, could approach the D.G Population Welfare Department and seek
his redress there from. We have been told that he has alteady approached the
said .G, if so let him pass an appropriate order in this behalf.

As both the Superior Courts have delivered concurrent judgments and
suppotted the stance of the respondents and dismissed the petitions, therefore,
the appellant has no right to file the instant appeal and is liable to be dismissed
inter alia on the following grounds.

PARA WISE REPLY ON GROUNDS:

A.

B.

Incorrect the answeting respondents have acted in accordance with law, rules
and policy.

Incotrect the respondents have acted in pursuance of the enquiry conducted
against the then Ex-EDEO and in consequent of that enquiry the test was
conducting under the watchful eyes of the District & Session Judge Charsadda
and the appellant failed to qualify, therefore, terminated. |

. Incotrect the appellant was appointed without due course of law, therefore,

subject to typing test and the appellant was unable to qualify. Hence the
appointment order is void ab-1nitio.
The Para 1s urelevant, therefore, needs no comments.

- Incotrect the appellant have been terminated in the light of judgment of

Peshawar High Court Peshawar after proper procedure and fulfilling all the
codal formalites.

. Incorrect the proper enquiry was conducted against the Ex-EDEO Mr.

Attaullah Khan for the irregularities committed by him in the appointments of
different categories. Therefore, to bring into light who was appointed with
justification and who was appointed otherwise. Therefore, the competent
authority appointed the then Secretary Transport Of The Govt Of KPK
Mr.Hamayoun Khan of Bps .21 to enquire into the matter and in the light of
that enquity and recommendations of that enquiry the appellant have been
given the show cause notice and all the formalities were fulfilled and then the
services of the appellant have been dispensed with.




G. The Para as stated reveals that the appellant have been appointed irregulatly

and illegally, therefore, havé been s’ubjééted to test and was failed to qualify,

| ‘having served the department nearly for three years stll have no expetience and
knowledge of his job. Hence illegal act can’t create any tight. :

H. Incorrect the Para is claborately replied in Para No. G in teply to the grounds. -

Y
by

Incottect the answering respondents have acted in accordance with law, rules

and policy. '

J. Incorrect the Para is false and frivolous the answeting respondents have the
power to terminate the appellant in accordance with law, rules and policy and
in pursuance of the directions of the Hon’ble Peshawar High Court Peshawar.

K. That the answering respondents seck permission to advance further

documents/ arguments at the time of hearing of the appeal. | |

PRAYER:

That in the light of enquiry report and recommendations of the said enquiry,
the appellant have been terminated after due process of law and procedure.
Thetefore, the appellant has no right to be reinstated as the issue has already
been decided once for all by the Flon’ble Supreme Court of Pakistan and the
answering respondents have acted in accordance with the law, rules and policy
and with the directions of Hon’ble Peshawar High Court and Hon’ble Subreme
Court of Pakistan . The appeal of the appellant is time barred, therefore, is of

no legal effect and is liable to be dismissed in favor of respondents with heavy @

- Cost.
Respondents
2. Director (E&SE) Khyber Pakhtunkhwa Peshawar.

|
|
|
|
1. Secretary (E&SE) Khyber Pakhwunkhwa. ) ,
|
|
|
|

Dated: __/ /2016
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~ BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR
Setvice Appeal No.1398/2015 |

Shahid Ali
Vs

District Educatibn;()fﬁéer & others

AFFIDAVIT

[ Mr. Wisal Muhammad Litigation Officer of the DEO (M) Charsadda
do hereby solemnly affirms that the contents of the Para-wise comments submitted
by respondent are true and correct and nothing has been concealed intentionally from

this Hon’ able court.

Deponent

Identfied by: .
d Khan
EO (MALE)

Advocate General Khyber Pakhtunkhwa
Peshawar




To e | | W
. Lo t'lé District Education Officer (Male & Fema! . )I

EnC]: As AbOVG: - _y,..-'///"_p /’,“/\_/“//7"' v/-\_/-‘\/‘»- ; Q}S’/
i - , _ |
ot ~"‘?‘1’«'t\ ' (WugzEg-une RE/MA\I A
RO SECTION OFFICER (SCHOOLS/MALE)

YN

Xy, - COVERNMEN :‘ or KEYBER PAKHTUNKHWA |
-3 ELEMENTARY & SECOXD, \RY EDUCATION '
s DE l’ \R VN : ‘

T
o P
’ [ N
Yalue g L . ] ‘

No.SO($/M) E&SED/4-17/2013/Attaullah Khan ExQEDozcmf b
: Dated Peshawar tive May 12,2014 '
f e

> & Female)

Charsadda.

Subject: - DISCIPLINARY ACTION AGAINST MR, ATTA LLLAH KHAN EX-EDO E&SE/ | ..

: EX DEQ MIALLEE BS-19 CHARSADDA. (HHOW PRINCIPAL GHS BOGARA ' ;
A KARAKY) . N . ; '5‘ 4'
I am direcled lo state that the Chief Minister l<11you qulunkhwa/ Compcicnt *
'Authority has appointed Mr. Muhammac Humayun- Khan, Ex- Chazrma'x BS-21 Provmma[ ifh'
] 1‘

Inspection Team Khyber Pakhlunkhwa Peshawar as inquiry officer to conduct formai agamst I\/lr 4
Atta Ullah Khan, Ex-Exccutive District Officer. E&SE/ Dzwnct Educa: lo'n Ofnccr ES- 1‘ [

Charsadda (now Principat BS-19 GHS Bogzra Karak) on account m 11ie a! appoirtiment of Ju nOf

Clerks BS-07 and dilferent categories of ieuchivis dynng 2016 to 2013 i District EdUCddun:—~'|_ ,}

Charsadda in violation or rules & regulations and proscrived procndirs The inquiry officer huas
submilted inquiry report which was moved to the Chicf Minister Khyie: Pakhtunkhwa ior 7 70

approval. The Chisf Minister Khyber Pakatunkhwia has approved recommendations of the L

Dt

inquiry officer at para-10 iii w0 viil except v) copy anclosed). R
T T e e L
2. - tis therelore, requested that compliance regort may be furnishad to aii concerned -

in the light of recommendaiions of the inquiry officer dily approved by Clul Minister Khybar:
Y Y ylb

akhlunkhwa/ Commlwt Authority.

=ndst: Even Mo, & Date:

Copy forviarded to the:-

L 1. PSto Sneca SCC!CL..J"/ E&SE Department Kiyber Pakhtunkhwa Peshawar, © - @i
‘7‘- ’ “: \ [ ',.
[ - - ’
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o

o
; . | |
‘ - L . o i ‘
- i, GOVERNMENT O KUHVBER 1. \!{H'}' NITWA L
v X ELEMENTARY & SECONDARY EBUCATION
% NG
.;_.;‘,i ‘Q;{ DEPARIEMNENT ; .
;;i:f-\,‘.\ ,/" ‘J . '.‘
Tt A S . | .
LSt SUNNARY FOR CIIIE! TMINISTER KHYDBER PARITIUNKIIWA . D
= B i . o " [ )
SUBJLECT: - DISCIPLINARY ACTION AGAINST MR, AT CAULLAIT KHAN, EX-EDO
F&SE/ EXN-DEO (BS-15) MALLE ClIARS :\I)I)\ YOV PRINCIHPAL (BS-19)Y OIS
BOGARA KARAK, ~ | ot
! i }“ P
Pura-8 of the Sunumary vefer., ; l
‘ ‘ i
Y. The Chicl Miniswr Khiyber Pakhuunk b Competeni ,f\t:ii'-l):'It}' had appointed My,
Muhammad [ lumayun Khan,  Ex-Chairmun {B38-21), Pravincial Clnsoaccuon Team Khyber
, Pakhtunkhwa (now Seerclary ‘Transpor. & Mass Transit Department Khybar Zakhiunikhw a) us inquiry

ofticer o conduct (ormal enquiry
Ex=District Education Ollheer (135-1‘)) Vide Charsadda (row Principal B5-i9 GiiS Bow
RNarak) for e charoes mentioned i the Chirge Sheat
dated 21-1 12013 (1712),

14, The

and Sintement of o

inguiry  officer has now  subimiiied IGarny  report cenbiining the

ubservations/ recommeniations (171%).

Obseryatious:

Howas ahserved that Me. At izl N NI  ES S TR FE AT I y Charsadida

Atdie posis i the news PRPCTS. SCratin COnuniniess wore sonaitutied,

| e~ were C\)[‘.JU’:{C\-L I' I‘]:.'\. Wal taan o-v' o ...IIJ \.\. ilh ¥ l\ i\\’~ ~ \u ( Lo "l
|

IDESR

! hiervicws were neld, Merit lists -vere ¢ prepared and disphay
|
|

~ed

notified.

A numbe ol appeals weore decided by thie Appeilaie (

siven their due a'.'-.;.llls. However, ortain

Clertis,

rregularities have boen noted

Junior reinstatement of aachaed cinplovees, N Nuhamimg!

L candidate was appointed as Junies Clorke tvping maierial orodioed s s

ather categorion. T eeri

S G Gbinaets s isey Uyt tadt !'.ldm

valich while in other cases buscidss, ‘i or W oxtend andue

.y
fad!

\\ull;n testowas conducted fer e post ol dbpior O ferks. dier PSS WPy oSt
shmlld have been preparcd on the Fasis v weideiic recund wad experionee Cie.
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(General) in 1998, Mis remstatement s not  covered

"undcr‘: the

Employees Act. (PO
viit, - Mr. Zahid Ali $/0 Muslim Khan was reinstated as AT lc:lchu vide omcc ozdu
No. 3929-3. l//\ppoml:m.nt/z\f dated 31-12-2012

P RN

. His appomlmcm ordcr and
,l.
- lermination order were not available in the record thus h::. rcmsta

SAEE

Icmcnt m

service is iregular,

s pertinént 1o note that the acey

ed ollu.u is also’ uwolvcd m thc Iol!owmg
PR . . L '_' ’J "”~,‘.. .~
'Y CUSCS. | - . S : :

S lhc Compuuh .‘su{ho.u)/ Chic!” Minister, Nhyber Pa kl.tun}\h\w ha'

the minor penalty of “Wilhholding of three mcrc:mnls” upon ol

.«.

Khan, District Lducallon Officer (Bb 19) Chdlbdddd wds. ngtlﬁgalio :
112011 (I‘/C).

© b, The Competent /\uthonly/ (,lm.l Minister Khyber 1 IHIILUII\IIWJ h.xs Lunpo:.cd

(
minor penalty of “Withholding ol two annual j mm.mcnlb Im' lwo ycar:;h upon

vt w,,étl‘m\-.‘»._&q.. ‘
Mr. Auaullah Khan, Ex-DI2 O (BS t9) Luakki M.lrwal vzdc. nolzﬁc.xlmn; l. N
09-2012 (17/11),

.-G, The Competent Authority/ Chicl” Minister Khyber P.xkhlun!\hw

has lmpcacd ,
minoy penally of “Withholding of two annu

al increments Ior lwo yt:'u's '
Mr. Attaullah Khan, Ex-DEQ (BS-19) Ch.usadda vide notilicution datedt:
2061 (D).

\u. uuss.m. Shan 'Dircsior (I35-20) Siair-

iaining 'Il.:.l:luh,. Benevolent Fund - .

!3mldmg. Peshawar Cangt was appointed as inquiry officer 1o conduct formal
INquiry wgainst My, Aitaullidy Khan DO (35-19) C!

.1:'suddu on account of
allevations/ ¢h: wpes Jov

cled apainst him mentioned in the © harge

¢ Sheet and
Sttement ol Allegations v

t
i
f
i
!

whe notitication dated 03- -2042. (Inquiry report s

awaited) (b, ).
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The Blementar ¥ & Secondary Educition Depirtnent andorses the recommendations of

ihe caquiry olticer for impaosition of

penaltics Apainst e accused oflicer? ol u...:tx and proposes ihat:- ]

§ {
‘ @ Since Mr. Aua Ullah Khan, (Ex-EDO. B&SI re-designated as DEQ Male Charsadda). '

the aecused olticer. huas comn Red the emission and comn

I]ll\ullhll'(,l being involved REUE

nission of neliicieney and i
RNt inguiries and s reteation in the 1) epartment iy
X Wi e public intepest, Thaetore, maior ponaity oy :.EE.xi:‘,i.x‘:»::i OB nervice may o

mpased upon hin,
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W1OW CAUSE NOTICE

1, Siraj Muhaf.rxmad District Education Officer (M) Charsadda as competent authority
under the Khyber PakhtunKhwa Government Servants E&D Rules 2011, do hereby serve you
Mr; Shahid Ali ]/ Clerk GHS Kharakai as follow.

.,___"’-_"

1. (i) That consequent upon the completion of inquiry conducted agéinst you by the
enquiry officer/inquiry committee for which you were given opportunity of

_and

hearing vide communication No dated
(i) On going thro-ugh. the findings and recommendations of the enqufry
officer/ inquiry co‘r'r'lmittée, the material as record and other con-nected.papers
including your defense before the enquiry officer/inquiry committee, |
1 am satisfied that you have committed the following acts omission

specified in Rﬁle 3 of the said rules; ‘

(y) Your appvointment as J/ Clerk was considered as irregular by the inquiry
committee constituted by the Govt; for checking the appointment record of

all cadres made in the tenure of Mr Attaullah Khan Ex-DEO (M) Charsadda.

(z) You were given opportunity of the test in typing as per decision of the
Honorable High Court held at Session Court Charsadda ~under the

supervision of Session Judge Charsadda. :
(aa) You could not qualify typing test as evident from the judgment of

Honorable Court (Copy enclosed)

2. As a result thereof. I as competent authority have tentatively decided to im?ose
upon the penalty of REMOVAL under rules 4 of the said rules:

3. You are therefore required to show cause as to why the e;foresaid penalty should
not be imposed upon you and also intimate whether you desire to be heard in
person on j-L% /__®77 /2015. '

4. 1f no reply to this notice is received within 7 days or not more than 15 days of its
delivery it shall be presumed that you have no defense to put in and in that case an
ex-parte shall be taken against you. -

5. A copy of findings of the inquiry officer/inquiry committee is enclosed.
AT
U/LCOMPETEN | AUTHORITY

M, Shahid Ali | /-
J/Clerk GHS Kharakai %
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR '

Appeal N0.1398/2015
SHAHID ALI | VS , EDUCATION DEPTT:

REJOINDER ON BEHAVLF OF THE APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
(1TO 7):

All the preliminary objections raised by the respondents
are incorrect and baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:

1-  Incorrect and not replied accordingly. That appellant was
appointed on the post of Junior Clerk (BPS-07) after success
in test, interview and typing test. That after proper
recommendation of Departmental Selection Committee the
appellant submitted his charge report and started
performing his duty quite efficiently and upto the entire
satisfaction of his superiors.

2-  Incorrect and not replied accordingly. That appellant was
appointed after completion legal process and fulfillment of all
- codal formalities.

3- Incorrect and replied accordingly. That appellant was
success in the test, interview as well as in typing test. That
during service appellant promoted to BPS-11 and after.
proper verification of the documents of appellant the salary
of appellant was released. That appellant successfully
completed his probationary period and was regularized on
the post of junior clerk. That all of sudden the salary of the
appellant was stopped by the District Education Officer (M),
District Charsadda. That feeling aggrieved the appellant filed
writ petition No. 2225/2014 in the Peshawar High Court
Peshawar which was dismissed vide judgment dated
23.06.2015. that subsequently the appellant filed CPLA
N0.2251/2015 in Supreme Court of Pakistan. That during the
pendency of the said CPLA the District Education Officer
Charsadda issued impugned order dated 8.8.2015 whereby
the appellant was terminated from his service.




4- No comments.

5- Incorrect and not replied accordingly. That appellant also
explained in Para No.3.

6- Incorrect and not replied accordingly. That appellant filed

writ petition No0.2225/2014 before the Peshawar High Court .

Peshawar for release of salaries which was dismissed by the
Hon'ble Peshawar High Court Peshawar. That appellant filed
CPLA No. 2251/2015 in Supreme Court of Pakistan for the

same issue but during the pendency of the above mentioned

CPLA the District Education Officer malafidely issued the
impugned termination order dated 8.8.2015.

GROUNDS:
(A to K):

All the grounds of main appeal are correct and in accordance
with law and prevailing rules and that of the respondent are
incorrect and baseless hence denied. That so far verification
and typing test are concerned the same has already been
verified by the concerned quarter. The salary of the
appellant has been released after the verification of
appellant documents. That appellant’s certificates/ degrees

are genuine and not bogus; the same can be verified again

from the concerned authority/quarter. That no show cause
notice has been served on the appellant before issuing the
impugned order dated 8.8.2015. That no regular inquiry has
been conducted before issuing the impugned order dated
8.8.2015 against the appellant. That as per Supreme Court
judgments regular inquiry is must in the cases of
punishment. That the punishment awarded by the
respondent No.3 is not attributed to the appellant because
the appellant has not committed any misconduct within the
definition of section-3 of the E&D Rules 2011 rather it is the
fault on the part of authority for which the said authority be
punished and not the appellant. That no fact finding inquiry
has been conducted by the respondent Department and as
such the impugned order dated 8.8.2015 is not tenable and
liable to be set aside. That the respondents acted in
arbitrary and malafide manner while issuing the impugned
order dated 8.8.2015 against the appellant. That the
impugned order has been issued by the wrong authority,

therefore, the impugned order is void ab anition in the eyes
of law.

It is therefore most humbly'prayeci that on acceptance of

this rejoinder the appeal of the appellant may be accepted as
prayed for.
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