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ST 'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
Appeal No.-599/2015

Date of Institution ... - 03.06.20‘15
Date of Decision ... | 02.08.2017
- - - Riaz AIi:S/o Shahi Zaman,R/0 Mohallah Tawas Khel, :
' Ghari Ismailzai, Garhi Kapura, Tehsil & District Mardan. (Appellant)
VERSUS | |
1. Government of Khyber Pékhtunkhwa through Secretary

“Elementary & Secondary Education, Peshawar and :
4 others. : " ... (Respondents)

MR. ASLAM KHAN KHATTAK,

Advocate --- ~ For appellant.
" MR. MUHAMMAD JAN, _ ‘
Deputy District Attorney For respondents.
MR. NTAZ MUHAMMAD KHAN, CHAIRMAN
‘MR. AHMAD HASSAN - MEMBER
JUDGMENT

NIAZ MUIHAMMAD KHAN, CHAIRMAN.- Arguments of the

learned counsel for the parties heard and record perused.
FACTS

2. - The appellant was appointed as Cho{ivkidar in the Education
Department on 06.11.2008. Then his appointment order was cancelled
alongwith | other .p-ersons on 16.03.2009 on '.t_h'e ground of being made in
viblation_ of recruitment policy and prescribed procedure i.e. without

Departmental Selection Committee, test and interview etc. These irregular

appointments were made during the incumbency of Mr. Ahmad Hussain,




District Education Officer (E&SE) Mardan. The appellant for the first time
chalvlenged stoppage of his salary before thé Worthy Peshawar High Court in
Writ Petitioh No. 2023-P/2014 after about 5 years. The said Writ was
withdrawn by the appellant on 02.03.2015 on the ground that the appellant had
éome to know about his termination when the written comments of the
Education Department were submitted in the said Writ Petition. The appellant
~on the same day i.e. on 02.03.2015 filed a departmental appeal which was not

responded to and hence the present appeal on 03.06.2015.

ARGUMENTS

3. The learned counsel for the appellant argued that the very order of
termination of the‘ appellant is void, hence no limitation runs against the
éppellant in such case. He further argued that the limitation shall run from the
date of knowledge which the appellant got from the date when the comments
‘were filed by the respondents in the Worthy Peshawar High Court. In this
respect tlhe‘ learned counsel for the appellant relied upon certain judgments
reported as  2004-SCMR-1077, ~ 2006-SCMR-678, 1996—SCMR-413,

NLR1991-T.D-74, PLJ 2004 S.C 435.

4. On the_ other hand, the learned Deputy District Attorney argued that the
present appeal is clearly time barred. That some of the judgments relied upon
by the learned counsel for the appellant | do not apply to the circumstances of
the present case as in the reported cases it was held that thc_ proceedings
should Ha_ve been taken against the persons at fault and in this respect he
pressed into service enquiry report and other documents against the delinquent

officer and finally he was terminated from service.

CONCLUSION.




i

5. This Tribunal has reached the conclusion that it cannot be believed that

-the appellant was not in the knowledge of the impugned order till the reply

filed by the respondents before the Worthy High Court because admittedly he

~ never received salary after the impugned order till 2015. The judgment

reported as 2004-SCMR-1077 has differentiating features as no action was
taken égainst the delinquent ofﬁcér and only menialé were removed. But in
the present case the delinquent officer has also been removed from service. In
anofhe_r case reported as 2006-SCMR-678 the ratio is that appointrﬁent of an
émployee, if made illegally, could not be cancelled under the E&D Rules and
it was held that action must be taken against the appointment authority for -
commitﬁng a misconduct by making illegal appointment. In the f)resent case
appellant is not removed under E&D Rules and delinquent Aofﬁcer has vbeen
tcfmiﬁated. In another case repoﬁed as 1996-SCMR-413, the civil servant was
appointed on temporary basis in violation of rules by the appointing authority

and the appointing authority himself terminated the services of the civil

servant and not by his successor or higher authority as is the present case and

in this case it was held that the appointing authority who himself terminated
the services of a civil servant could not be allowed to take benefits of his own
lapses in order to terminate the service of the respondent merely because he

had himself committed irregularity and violated the procedure governing the

appointments. But: in the present case the cancellation has not been made by

the appointing authority himself but by another authority. NLR 1991-TD-74
goes against the appellant as the ratio held in this case is that any assumption
thaf limitation did not run against a void order is .totally a fallacy. Limitation
starts running against an aggrieved person from date he gets kﬁowledge of

order which is void ab initio. The learned counsel has also not been able to

convince this Tribunal that what is the different between illegal and void order




in this contegt. And whefher the impugned order is illegal or void. In case .of
PLJ. 2004-SC-435, the limitation was condoned for the reason that aﬁother
similar case of one Alam Hussain was decided and the case of the appellant
: was identical and at par with that of Alam Hussain; When this Tribunal asked
the question from the learned counsél for the appellant that whethef'there was
any deci%:i‘on of other class-IY émployees removed with the appellant, he
replied that they were not in the knowledge of ahy decision of Tribunal or
court. So the benefit of this reported judgment cannot be extended to' the

appellant.

6. As a result the appeal being time barred is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

CHAIRMAN

ANNOUNCED

02.08.2017
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L | 02.08.2017 Counsel for the appellant and Mr. Muhammad Jan,
Deputy District Attorney alongwith Hameedur Rahman,

A.D for the respondents present. Argtiments heard and

record perused.

Vide our detailed judgment of to-day, this appeal is

dismissed -being time barred. Parties are left to bear their

own costs. File be consigned to the record room.

ANNOUNCED
02.08.2017
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23.12.2016 .
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Counsel for the appellant and Addll; AG for respondents -
present. Rejomder submltted copy of which is placed on ﬁle To »

come up for arguments on 23 12.2016.

ber”

- Counsel for the appellant and Mr. Hameed ur Rehman, AD

(Litigation) alongwith Assmtant AG for respondents present. At the
very outset it was pointed out that the i 1nqu1ry as ment1oned in para 9

of written reply is not before the Tribunal, hence; the same be'; "

requisitioned. To come up for such record /and' argumen‘lts 0,
18.04.2017. ‘ ‘

(ASHFAQ TAJ) (MUHA
MEMBER :

- . N

Appellant alongwith his counsel present., Mr. H ,
Rehman, AD (Litigation) with Mr. Ziaullah, Goverriment Pleeder for
the respondents also present. Record of the inquiAry- report ntentioned-
in the prev1ous order sheet dated 23.12:2016 not brought by the _
respondents The respondents are directed to produce the same on or :
before the next date of hearing. To come up for record and arguments EEEE
an ReF2o/7 - I

ot

. (Ahmad Hassan) - . (Muhammad Amm Khan Kundl) i. !
. Member - Mefnber l A

i
E | .
| .
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B
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02.12.2015

!

28.03.2016

28.4.2016

Appellant with counsel, M/S KHuréhid Iihan, SO and Hameed-
ur-Rehman, AD (lit) alongwith Addl: A.G for respondents present."
Written reply not submitted. Requested for further adjournment. Last
opportunity grz;ntéd. To come up for written reply/comments on .

28.3.2016 before SB. =

Chaé‘ﬂ)ﬁ\an

Appellant with counsel, M/S Khurshid Khan, SO and Hameed-ur-
Rehman, AD (lit.) alongwith Assistant AG for respondents present.
Written reply not submitted despite last opportunity. Requested for
further adjournment. Last oppo’r;ynity is extended subject to payment

of cost of Rs. 1000/- which shall, be .borne by the respondents from }

NN

their own pockets. To cor41e up for written reply/comments and cost on

29.5.2016 before S.B.

' Chab’r'ﬁan_

Appellant in ‘person and Mr. Fazle Wahid, Senior

v f1

Clerk éloﬁgwith Addl: A.G for respondents present. Written
statement by respondent No. 3 submitted. Learned Addl AG
relies on the same on behalf of remaining respondents. Cost

of Rs. 1000/- paid and receipt obtained from appellant. The ‘

appeal 1s assigned to D.B for rejoinder and final hearing for

I E <
\ Chairthan

16.08.2016.
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_ 25.06.2015 : Appellant with counsel present. Learned counsel for the appellant
‘ | ‘ argued that the appellant was appointed as Chowkidar at GGDC Mardan
in the year 2008. That after assumption of the charge he was performing

! his duties and drawing salary when the same was stobped constraining

, the appellant to prefer Writ Petition No. 2023-P/2014 wherein

respondents disclosed in the comments submitted on 19.2.2015 that the

—— .

f appellant was removed from service vide order dated 18.3.2009 which- ,f-.. )

came into the notice of the appellant after perusing the comments. That

A
{ 2 , Q tj!e Writ Petition was disposed of vide order dated 2.3.2015 with the
‘ E ug]; /. s directions to the appellant to see‘k is remedy before the proper forum
§§ b e where-after the appellant preferred departmental appeal 6n 2.3.2015
i o followed by service appeal on 3.6.2015. . o
/G2 . . . - o2
O ‘ll/z_,ﬁ:gg; £0vl ~:i - IThat the impugned order of termination of Sgrvice of the
| j&&) appellant is against facts and law and no opportunity of hearing was
extended to the appellant. '
Points urged need consideration. Admit. Suhjact to deposit of
jf security and process fee within 10 days, notices be issued to the
) respondents for written reply for 30.9.2015 before S.B.
Chagman
. 5 30.09.2015 ~ Appellant with counsel, M/S Khurshid Khan, SO and Saeedullah,.

Junior C@qr,k alongwith Addi: A.G for respondents present. Requested for
adjournment. To come up for written reply/comments on 2.12.2015

before SB

Cha’kw-;n
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Form- A o b
FORM OF ORDER SHEET g‘
Court of ‘ i
Case No. 599/2015 |
S.No. | Date of order ‘

Proceedings

1 ' 2

Order or other proceedings with signature of judge or Magistrate

Y
1

3

1 03.06.2015

; §—5 —\

3 09.06.2015

The éppeal of Mr. Riaz Al presentedt\today by Mr.

Aslam Khan Khattak Advocate, may be entered in tﬁe Institution

\

register and put up to the Worthy Chairman for prope?‘qrderi

N

REGISTRAR " ",

This case is entrusted to S. Bench for preliminary
hearing to be put up thereon D! "‘"Q?"‘ 29147~

CHA%N '

Appellant in person present. Counsel for the appellant is
stated busy before the august High Court. Requested for

adjournment. Adjourned to 25.6.2015 for preliminary hearing

before S.B.
Ch%n

et T



Appeal No.  §99  of 2015

Riaz Ali

......... Appellant

VERSUS

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

The Govt of KPK thrbugh Secretary Elementary &

Secondary Education, Peshawar & others

.......... Respondents
INDEX |
S.No. | Description of documents Annexures | Page
No.

1. Memo of appeal with affidavit - (-4
2. Application for condonation of

delay if any with affidavit - - 7-9
3. Impugned order dated “A” jo

06/01/2009
4. Impugned  Order dated “B” ¥

16/03/2009
5. Appointment order of appellant “C” 12
6. Writ petition No.2023-P/2014 “D”  |13-19
7. Comments of respondents “E” 20-23
8. Representation dated 02/02/2015 “F Z
9. Order dated 02/03/2105 passed “G”  |g5-26

by Peshawar High Court,

Peshawara"Writ petition No.2023-

P/2014
10. Retention of weapon by appellant “H” 27
11. Vakalat Nama In original

Dated % /06/2015 ry
Appellant
Through
(Aslam Khan Khattak)

Advocate, Peshawar
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal No. S QQ of 2015

Riaz Ali S/o0 Shahi Zaman m@dgfg' =]

R/o Mohallah Tawas Khele, Ghari Ismailzai,  Garir®

Kapura, Tehsil & District Mardan
e, Appellant

VERSUS

I- Govt of KPK through Secretary Elementary &
Secondary Education, Peshawar.

2- Director Elementary & Secondary Education,
Peshawar. |

3- Executive District Officer (Female) Elemehtary &
Secondary Education, Mardan.

4- District Coordination Officer Mardan.

3- Principal Govt Girls High School Garhi Daulatzai,
Tehsil & District Mardan

.......... Respondents

THE IMPUGNED ORDER DATED 06/01/2009
VIDE ANNEXURE “A” AND ALSO AGAINST
THE IMPUGNED ORDER DATED 15/03/2009
VIDE ANNEXURE “B” UPTO THE EXTENT
OF APPELIANT WHEREBY HIS
APPOINTMENT ORDER HAS BEEN
CANCELLED WITH _ EFFECT FROM
16/03/2009 COMMUNICATED TO THE

lied to-da9 APPEAL UNDER SECTION 4 OF KPK
%ﬁw SERVICE TRIBUNAL ACT 1974 AGAINST
e3 f‘gfﬂf,

APPELLANT ON 02/03/2015.
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Prayer.’f-"’ -
On acceptance of appeal, the above
~ referred two impugned orders vide Annexure
“A&B” may be set aside upto the extent of
appellant and he may be reinstated in service
with all back benefits.

Respectfully Sheweth:

Brief facts leadmg to the instant appeal are as

under:

-

That the appellant had applied for the post of
Chowkidar and aﬁ‘er due legal proceeding he was
appointed as Chowkidar vide Annexure “C” and
was posted at Govt Girls High School Garhi
Kapura Daulatzai Tehsil & District Mardan.

That the appellant throughout his ‘whole service
has performed his duty with utmost of his
capabilities and to the entire satisfaction of his

SUPErIors.

That the appellant has filed writ petztzon No.2023-
P/2014 before the Hon’ble Peshawar High Court,
Peshawar vide Annexure “D” for payment of

salary.

That the appellant-came to know on 02/03/2015
that his appointment order has been cancelled vide

order dated 16/03/2009 from the comments of

respondents vide Annexure “E”.




oyl

That the appellant  thereafter has filed his
repre&éﬁtﬁtion dated 02/03/2015 vide Annexure
“F” and also has withdrawn his writ petition and
the Hon'ble Peshawar High Court Peshawar has
directed him to seek his remedy before the proper
Jorum vide order dated 02/03/2015 at Annexure
“G”). ' SO

That the appellant has so far not received any
response and 90 days have been elapsed on his
representation-and hence this appeal inter-alia on

the following grounds:

GROUNDS:

A4

P

‘-That the appellant’s appointment order has been

cancelled being irregular to which he cannot be
blamed because primarily the respOndén;s who
have wroﬁgfully exercised their power were bound
to be held responsible for the same instead of
penalizing the appellant being Chowkidar who had
to earn livelihood to support his Jamily and such
action of the respondents would not promote the
cause of -action. Instead of cancelling  the
appointment o rder o f a ppellant, a ction s hould b e
taken against the authority who has wrongfully

cancelled his appointment order.

That no show cause notice has been served upon

the appellant before cancelling his appointment

order and so both the impugned orders at
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Annexire “A&B” are liable to be set aside to the
extent of appellant and he may be reinstated in

service with all back benefits.

That no regular enquiry in the matter has been
conducted and the respondents have violated the

rules and regulations. Thus lacking such

procedure, both the impugned orders at Annexure

D)

E)

£)

“A&B” upto to the extent of appellant may be set

aside.

That no chance of personal hearing was given to
the appellant and he was condemned unheard
which is againstQumn"ccommahd and sunnah of
the Holy Prophet peace be upon him; So to this
effect both the impugned orders are liable to be set
aside and the appellant may be reinstated in

service with all back benefits.

That the appellant has not committéd any mis-
conduct and is a poor person as well as a devoted
civil servant which fact is revealed that he retained
weapon during duty hours vide Annexure “H”.
On this score the appellant deserves reinstatement

in service with all back benefits.

That the two impugned orders at Annexure “A&B”
upto the extent of dppellant are illegal, malafide,

without jurisdiction and without lawful authority

and are _lz'able to be set aside.




G) That the appellant seeks leave of this Hon’ble
Tribunal to rely on additional grounds at the time

of arguments.

It is, therefore, most humbly prayed that on
acceptance of appeal, the two impugned orders at
Annexure “A&B” may be set aside upto the
extent o fappellantand hemayber emstated in
service with all back benefits.

Dated 3 /06/2015 &S
Appellant

T) hfough ag/

(Aslam Khan Khattak)
Advocate, Peshawar
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“. ' BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Appeal No. of 2015
Riaz Al  ......... Appéllant
VERSUS

The Govt of KPK through Secretary Elementary &
Secondary Education, Peshawar & others

.......... Respondents

AFFIDAVIT

I, Riaz Ali, Ex-Chowkidar of Govt Girls High
School Garhi Kapura, Daulatzai Tehsil & District
Mardan do hereby solemnly affirm and state on oath
that both the impugned orders dated 06/01/2009 and
16/03/2009 have been communicated to me én
02/03/2015. My above statement is true and correct to

the best of my knowledge and belief and nothing wrong
has been stated by me in the matter.

58
DEPONENT
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BE FORE THE KPK SERVI CE TRIBUNAL PESHAWAR

Riaz Ali i, Petitioner
VERSUS

The Govt of KPK through Secretary Elementary &
Secondary Education, Peshawar & others .
.......... Respondents

APPLICATION FOR CONDONATION OF
DELAY IF ANY

Respectfully Sheweth.

The petitioner prays for condonation of
delay if any on the following grounds!

" GROUNDS:

A)  That the grounds mentioned in appeal may
be treated as the integral part of this

application.

B)  That it is the settled law of the august
Supreme Court of Pakistan that the cases be
decided on merits and not on technicalities

such as limitation.

C) That the petitioner has not committed any
misconduct and his appointment order has

been cancelled due to the Jault  of




-

respondents and as per law no one should

be punished for the fault of others.

It is, therefore, prayed that on
acceptance of this application, the delay if
any may be condoned in the interest of
Justice. "

Dated o3 /062015 S/
Petitioner

T hroug;z. . 2 %

(Aslam Khan Khattak)
Advocate, Peshawar
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal No. B of 2015
Riaz Ali  ......... Appellant
VERSUS

The Govt of KPK through Secretary Elementary &
Secondary Education, Peshawar & others

.......... Respondents

AFFIDAVIT

I, Riaz A?i, Ex-Chowkidar of Govt Girls High
School Garhi Kapura, Daulatzai Tehsil & District
M;zrdan do hereby solemnly affirm and state on oath
that all contents of application for condonation of delay
if any are true and correct to the best of my knowledge

and belief and nothing wrong has been stated by me in

the matter.
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feY B (BETTER COPY)
| ~ DISTRICT GOVERNMENT o ‘- ()} |
OFFICE OF THE DISTRICT COORDINATION OFFICER MARDAN '
No ) 5 /DCO(M)/P.S Mardan the _6;-0_1/2009
OFFICE ORDER | :

In the wake of complaints pouring in this office about the anomalies/irregularities
in the process of sfelection/appointrnents, all the appointments of P.S.T teachers, Elementary
weachers and Class-IV employees made in the Education Department, Mardan since 13-09-2008

shall stand held-in-abeyance till further orders.

District Coordination Officer
Mardan

No _ 01-08/ DCO(M) /EA.
Copy imwmdud -

Principal Sectary, to Hon’ble Chief Minister, NWFP
Secretary Education, NWEP

Commissioner to Hon’ble Chief Minister, NWFP

Personal Staff Officer to Hon’ble Chief Minister, NWFP
Director, Elementary and Secondary Education, Peshawar '
PS to Minister for Education, NWFP

Executive District Officer (E & SE), Mardan

District Account Officer, Mardan '

£ L2 N —

% N o

District Coordination Officer
Mardan

OFFICE OF THE EXECUTIVE DISTRICT OFFICER (ELEMENTARY & SECONDARY) MARDAN

Endst No 401-5 /EDO (E&S) Dated Mardan, the __~ 06-01-20097
Copy of the above is forwarded to the:- _ . );/Vds/f'&p{
‘ : 2485
1. All Principals GHS/GGHS, in Mardan District for necessary action please. .
2-5: Dy District Officer(M&F) in Mardan District for necessary action please.
6. P.A to D.C.O Mardan District for information please. .
Z} @%& EXECUTIVE DISTRICT OFFICER

(ELEMENTARY & SECONDARY)
MARDA:N
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~ OFFICE OF THE | 7
DISTRICT COORDINATION OFFICER
MARDAN

Dated Mardan the 16/3/2009

OFFICE ORDER

Consequent upon the direction of the competent authority vide
Govt of NWFP Elementary & Secondary Education Department Peshawar No.
SO (5)4-17/08/ Ahmad Hussain dated 27-02-2009, the undersigned:is please to
cancel all the irregular appoiritments made in violation of recruitments policy
and prescribed procedure ie. without DSC, Test, Interview, merit,
District/ Union Quota etc, during the incumbency of M. Ahmad Hussain DEO
(E&SE) Mardan with effect form the date of issue of above mentioned order

Endsot: No. 2454-68 DCO (M)/EA-01

Copy for information necessary action to:-

1. Registrar Peshawar High Court Peshawar.

2, PS to Chief Secretary Govt of NWEP Peshawar

3. PS to Minister for Elementary/Secy. Edu. NWFP Peshawar

4. PS to Secretary to Govt of NWFP Elementary & Secy Edu Deptt
Peshawar A

5. Commissioner Mardan Division Mardan

6. District Nazim Mardan

7. Exccutive District Officer (E&SE) Mardan

8. Comptroller District Accounts Mardan

9. District Ofticer (Male/Female) (E&SE) Mardan.

10.  All Deputy District Officer (Male/Female) Mardan/Takht Bhai .

SD/-
District Coordination Officer
Mardan

C/O THE EXECUTIVE DISTR OFFICER ELEMENTARY /SECY MARDAN

Endost No.. 22/2/9 ~ dated 18/3,/2009

Copy of the above is forwarded for information and strict
compliance to the:-

—

All the Principle Head Masters of GHSS/GHS/GMS. (Male/Femal) in

Mardan.

All Deputy District Officer (M/F) Mardan/Takht Bahi

District Accounts Officer Mardan.

P/S to Secretary to Govt. of NWFP Elementary/Secy Edu, Peshawar

P.A to Director Elementary/Secy. Edu: NWFP. Peshawar. :
All Dealing Asstt Local Office. " |

LGP I (&

o U1 B

SD/-
Executive District Officer |
Elementary/Secy. Edu: Mardan ‘
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IN THE PESHAWAR HIGH COURT PESHAWAR o
W.P. No. 2023/2014
RIVAZ Al .ottt .....(Petitioner)

VERSUS .

- Secretary Education Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar and others........... PP (Respondents)
INDEX
S.No. Description of Documents Annex | Pages
Writ Petition _ | ' 1-4
2. |Affidavit - s
3. | Addresses of Parties h 6
4. {Copy of order dated 06/11/2008 I
S. 1 Copy of permission letter of T B g
retaining weapon as Chowkidar |
6. |CourtF R
A Rt B B
7. {Wakalat Nama ! o f‘i}!
p}{uly’/{
Petitioner
Through o
T Aesewedlalk )
Dated: 14/06/2014 Naseem Ullah Khan
~— R Advocate Supreme Court

Of Pakistan.
Cell No. 0314-9951103

. |

ey
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IN THE PESHAWAR HIGH COURT PESHAWAR

W.P. No. /2014

Riyaz Ali S/o Shahi Zaman

VERSUS

. Secretary  Education  Khyber  Pakhtunkhwa,
Secretariat, Peshawar.

. District Education Officer, Mardan.

3. District Executive Education Officer, Elementary

Seco-ndary Education, Mardan.

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN 1973. FCR DECLARATICN TO 7THE
EFFECT THAT PETITIONER, . LEGALLY
APPOINTED AS CHOWKIDAR VIDE ORDER
DATED 06/11/2008 ENDST: NC. 13906 AND IS
ENTITLED FOR THE RENEFITS / SALARY SINCE
HIS APPOINTMENT AND RESPONDENT NO. 3 BE
DIRECTED MANDATORY TO PLEASE ISSUE
SPECIAL ORDER FOR THE ISSUANCE OF
SALARY, PENDING SINCE APPOINTMENT.

ay

R/o Mohallah Tawus Khele, Ghari Ismailzai Ghari Kapura,

Tehsil and District Mardan.......c.ooocecviniiiiiiiiinn.. (Petitioner)

Civil

and

. Principal Government Girls High School, Ghari Daulatzai,

Tehsil and District Mardan. w.........c..oooonl, (Respondents)




A Y

G
\-’!

Respectfully Sheweth:

Facts of the present petition are as under:
FACTS:

- 1. That petitioner applied for the post of Chowkidar and
after due legal proceeding petitioner appointed as.

Chowkidar. (Copy of order dated 06/11/2008 is annexed ‘

as annexure “A”). T | -

N

That petitioner was posted at Government Girls High
School Garhikapura, Daulatzai Tehsil and District,
Mardan. (Copy of permission letter of re'taining weapon

as Chowkidar is annexed as annexure “B”).

. 3. That inspite of serving since as Chowkidar, no pay has

béen released without any reason.

4. That the petitioner was time and again applied to the

‘ high-up’s for issuance of salary but the official, with one-

pretext or other delaying the matter and hence lastly

submitted application with special notice of taking legal

action filed on 13/12/2013, but no response hence the

petitioner invoked the door,of this August Court on the
following grounds, inter-alia:

et

£l
GROUNDS:

A, That the petitioner is law abiding citizen and belovnging to

. poor respectable family, being properiy appointed,




~ o @

serving as Chowkidar, entitled for remuneration, as per

rules. b

That petitioner service is still intact and perform duty in
according to rules and no compliant from higher officer,
even then salary of petitioner is stopped for no reason at

all.

That all the other appointees appointed along with the

petitioner have been paid their salary and the petitioner

- is-treated discriminately and deprived of his fundamental

rights with out any reason.

That the act of respondent is clear violation of
Constitution of Islamic Republic of Pakistan, 1973, hence
petitioner knock the door of this august Court to invoke

its jurisdiction.

That petitioner has regularly appc}inted,“ never charged or
blamed for any offence, hence stopp-‘age of salary is
against the rules and law, therefore,-through this petition
petitioner case ask for the direction for payment of

salary.

It 1is, therefore, most humbly prayed that on
acceptance of this Writ Petition, the respondents be
directed to issue order for the payment of the salary and

any other remedy deems proper and appropriate may
also be awarded. ’ i

R}




&"/71

INTERIM RELIEF:

It is, further prayed that direction be issued to the
respondent No. 3 to please sign the pay bills and

payment of salary pending may please be made good.

Petitioner

Through /\[jﬁemu m.//’q_,{.

Dated: 14/06/2014 Naseem Ullah Khan
Advocate Supreme Court
Of Pakistan.

CERTIFICATE:

Certified on instructions bf my client that petitioner
haﬁ? ot previously moved this Hon‘bie Court under
Article 199 of the Constitution of Islamic Republic of
Pakistan, 1973 regarding the instant matter. T )

.'/@WA‘MM

ADVOCATE

LIST OF BOOKS: iltesti b

-—

1.” Constitution of Islamic Republic of Pakistan, 1973

2. Any other law books according to need.

ymeansic,e

ADVOCATE
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IN THE PESHAWAR HIGH COURT PESHAWAR

W.P.No. /2014

Riyaz Al (Petitioner)
VERSUS

Secretary Education Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar and others......o.ooooo o (Respondents)

AFFIDAVIT

I, Naseem Ullah Khan Advocate Peshawar, as per
instructions of my client, do hereby solemnly -affirm and.
declare on oath that the contents of the Writ Petition are true

and correct to the best of my knowledge and belief and nothing

has been concealed from this -Honble Cour_t.

Nosermiadboh,

ADVOCATE

phstf




- .I-N THE PESHAWAR HIGH COURT PESHAWAR

- W.P. No. /2014
RIVaz Al (Petitioner)
VERSUS

Secretary Education Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar and others............coooo (Respondents)

ADDRESSES OF PARTIES

PETITIONER:

Riyaz Ali S/o Shahi-Zaman
R/o Mohallah Tawus Khele, Ghari Ismaﬂzal Ghart Kapura
Tehsil and District Mardan.

RESPONDENTS:

1. Secretary  Education  Khyber  Pakhtunkhwa, Civil
Secretariat, Peshawar.

2. District Education Officer, Mardan.

3

. District Executive Education Officer, .Elemenfary and
Secondary Education, Mardan.

4. Principal Government Girls High School, Ghari Daulatzai,‘
Tehsil and District Mardan.

Petitioner 4t i

Through / At

| Mz Ao
Dated: 14/06/2014 - Naseem Ullah Khan
' : Advocate Supreme Court
Of Pakistan.

Aﬁ' z»p’!




BEFORE THE PESHAWAR HIGH COURT , PESHAWAR

ert Petltlon No. 2023- P /2014

-Riaz Ali

Petitioner
VERSUS
The Secretary Elementary & Secondary Education and others
— Respondents
S.NO | DESCRIPTION OF ANNEXURE PAGES
DOCUMENTS ~
1. Para wise comments :llong with 1 4
Affidavit
2, Office Order dated 01-01-2009 KA 5 5
3. | Office Order dated 16-03-2009 “B” 6 6
4. Copy of report by Respondent No.4 “c” 7 7

Dated: _ygq/2 /2015

Respondents *

. Disfrict' Education Officer

Y

*

(Female) ‘Mardan
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,..V(})

Writ Petltlon No. 2023- P /2014

_ Riaz Ali - ....... : Petitioner
VERSUS

The Secretary Elementary & Secondary Education and others ,
Respondents |

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS-

1. That the petitioner has got no cause of action and locus standi to file the .

instant writ petition. : ' |

. 2. That the instant writ petition is bad in its present form and henco

incompetent and liable to be dismissed.
3. That the instant writ petition is hopelessly time barred.
4. That the instant writ petition is not maintainable in the eye of law.

5. That the petitioner has not come to this Honourable Court with clean

hands.
6. That the instant writ petition is based on malafide and keep the court in
dark, hence liable to be dismissed.

7. That the instant petition is not maintainable due to lack of mis-joinder &

non-joinder of necessary parties.

8. That the petitioner was appointed during the tenure of ohe Ahmad Hussain
Ex-EDO Ele.&Sec. Mardan on 06-11-2008 and in this respect worthy DCO
Mardan rece:ved complaints about the lrregularltles in the process of

selectlon/appomtments & resultantly the DCO Mardan issued office order

‘ dated 01-01-2009 with the direction “All the appomtment of PS.T




AN B A Y, Vin | e b AN Sewe s

»

teachers, Elementary teachers & Class 4 employees made in

Education Department Mardan since 13-09-2008 shall stand held in

abeyance till further order. (Copy of office order is attachéd as

Annexure A

9. That later on after completion of inquiry, the DCO Mardan cancelled ail the

irregular appointments of the cadres including Class-IV, made during the

tenure of Ahmad Hussain vide Office order Dated 16-03-2009. (Copy of

office order dated 16-03-2009 is attached as Annexure B)

10. That the petitioner received his salaries upto Februafy 2009 and then he
- was dismissed in the light of office order issued by worthy DCO Mardan

‘dated 16-03-2009 on account of irregularities made in appointment.

ON FACTS . -

1. Para 1 is incorrect, the petitioner was not appointed after due legal
proceeding, hence was terminated alongwith so many others candidates

fater on, hence denied & said Para is thoroughly explained in preliminary

objections No. 8 & 9.
2. Reply of Para No. 2 is that the petitioner was irregularly appbinted as
Chowkidar at GGHS Garhi Daulatzai & later on he was terminated from

service by office order dated 16-03-2009 & the answering respondents

have no concern with the letter which is attached as Annexure B of the

instant writ petition, hence denied. : ﬁ’gﬁ’gﬂ

DY <4

3. Para 3 is incorrect, baseless against law & facts, the petitioner received

- his monthly salaries upto February 2009 as per report of respohdent No.4

hence denied. (Copy of Report is attached as Annexure C)

4. Para 4 is incorrect, baseless, against law & facts because the petitioner

was terminated from service on 16-03-2009 & since then, he neither attend

o

~A

>
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. nor performed his duties as Chowkidar, & not entitled for any sort 0{5'

benefits including financial benefits, hence denief:i.
GROUDS -
A Para A is incorrect, the petitioner is not etﬁployee /of the answering
| reSpondent, since 16-03-2009, hence denied. S
B. Para B is incorrect, baseless, against law & facts and thoroughly
explained in Para 4 on facts, hence denied.

C. Para Cis'incorrect, all the appointments issued during the tenure of

Ex-EDO Mardan namely Ahmad Husain since 13-08-2008 & were
cancelled by thle DCO Mardan due to in violation of recruitment
policy & prescribed, merii, District/Union Quota etc including the
petitioner, hence dénied.-

. D. Para D is inco.rrect, the_ ans.wering reépondents are resboqsible
government officials & haven't violated constitution ‘of Islamic
Republic of Pakistan 19?3 as amended upto date & .acte'd accordihg
to law in good faith & in Public interest, hence denied.

E. Para E is incorrect, baseless, against law & facts & thoroughly

explained supra, hence denied.

Therefore it is humbly prayed that keeping in view the ébove mentioned

facts & record, the instant writ petition may kindly be dismissed with cost.

tref

Respondents ﬂ"ég&é

i Through ’
- Y
' istrict Education Officer

(Female) Mardan

a

e ——— = . v—-——
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PESHAWAR HIGH COURT PESHAWAR

“ORDER SHEET

Serial No. of Order | Date of Order

Order or other Proceedings with Signature of Judge or that

or Proceedings or Proceedings | of parties or counsel where necessary
1 2 ) 3
02.03.2015 WP No. 2023-P/2014

Present: Mr. Naseemullah Khan,

Advocate, for the petitioner.

'Raham Taj, Assistant Director on
behalf of respondents.

Hok kK kK

ABDUL LATIF KHAN, J-. Through - the |

instant petition, petmoner has mvoked the

following prayer;
“that on accept,an"ce‘ of this wﬁt
petitién, the respondents be
" directed to issue order for the
payinént of the salary:. of
t)etitioner.”
The fbrmer submits that in the

light of the comments submitted, wherein it is

terminated wants to withdraw the petition in
order fo question the order which has been
passed on his way and file an appropriate

petition before the proper forum.

constltutlonai jurisdiction of this Court w1th the

find mentioned that the petitioner has been |

A &’-w Q?ED

1 S .\‘!AR ?015

Ve,
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In wake of the above the instant
petmon is dlsposed of accordingly w1th the
direction to the petitioner to seek his remedy

before the proper forum if so advised.

—
Announced: o
02.032015.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PESHAWAR
Appeal No. 599/2015

Riaz Ali -----Appellant
| ' VERSUS |

Secretary Education & Others Res‘.’pohdents -
PARA WISE COMMENTS ON BEHALF OF RESPONDENTS No.1,2.3& 5

i
!

ReschtfuIly Sheweth,
Preliminary Objections:-

1. The appellant has got no cause of action & locus standi to file the
instant appeal.

2. The instant appeal is bad in its present form, hence incompetent and
liable to be dismissed. |

3. The instant appeal is badly time barred.

4. The appellant has not come to this Honourable Tribunal with clean
hands.

5. The instant appeal is liable to be dismissed due to non-joinder & mis-
joinder of unnecessary parties.

6. That the instant appeal is not maintainable ilj the eye of Iav}r.

7. That the instant appeal is based on malafide and kept this
Honourable Tribunal in dark, hence liable to be dism'issed.

8. That the appellant was appointed during the tenure of one Ahmad
Hussain Ex-EDO Ele. & Sec. Mardan on dated 06-11-2008 and in this
respect worthy DCO received complaints about the irregularities in
the process of selection/appoint;ments and fesultant‘ly the DCO -
Mardan issued office order dated 01-01-2009 with the directions. “All
the appointments of PST teache;rs and elementary teachers and
class-IV emp(loyees made in Education Department Mardan since 13-

09-2008 shall stand held in abeyance till-further order”. (Copy of office

order dated 01-01-2009 is already attached with instant as appeal Annexure
A) ;
9. That later-on after completion of inqui;ry, the DCO Mardan cancelled -

all the irregulars appointments of all cadres including class-IV made
during the tenure of Ahmad Hussain vide office order dated 16-03-
2009. (_Copy of office order dated 16-03-2009 is already attached

with instant appeal as Annexure B)




10. That the appeliant received his salaries upto February 2009 and then
! . o
he was dismissed in the light of office order issued by worthy DCO
Mardan dated 16-03-2009 on account of irregularities made in
_ e

‘appointments.

ON FACTS

Para 1 is incorrect, the appellant’s order was illegal and void.
Para 2 pertains to record, hence no comments.

Para 3 pertains to record, hence no comments.

Para 4 is incorrect, baseless, against law «T& facts, hence denied.

Para 5 pertains to record, hence no comments.

o kO NA

Para 6 is incorrect, baseless against law & facts , hence denied

GROUNDS

A. Para A is incorrect, baseless, against law & facis and thoroughly
explained in preliminary objections, hence denied.
B. Para B is incorrect and the instant appeal is hopelessly time barred

and from 2009 till date, it is not possible that the appellant was
unaware of his withdrawal order, hence denied.

Rara C is incorrect, baseless, against law & facts, hence denied.

Para D is incorrect and thoro'ughly exp’lain:ed above, hence denied.
Para E is incorrect, baseless, against law I& facts, hence denied.

Para F is incorrect, baseless, against law & facts, hence denied.

© mmo o

. Para G is incorrect, baseless, the appeal in hand is liable to be
dismissed, hence denied.
Therefore, it is humbly prayed that keeping in view the above

mentioned facts, the instant appeal may kindly be dismissed with cost.

" Dated 0?7/‘/!/6 Respondents No.1,2,3,4 & 5

Through

District Educdtion Officer (F)
Mardan




BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PESHAWAR
Appeal No, 1359/2013

Riaz Ali - _ .- Appellant
VERSUS

Secretafy Education & Others Respondents

Reply to Appl_iCation for c:ondonation of delay

Respectfully Sheweth,

1. Para 1 is thoroughly explained in !reply»of the instant appeal by the
respondents; hence denied. | .

2. Para 2 is révealed to tﬁe verdict of the August Court; hence no
comments. |

3. Para 3 is incorrect, baseless, against law & facts and the instant
appeal is hopelessly time barred and the so called impugned orders

are according to law & policy in vogue.

Therefore it is humbly prayed that keeping in view the above
mentioned facts, the application of for condonation of delay may

_kindly be dismissed with cost.

Dated ngg ![ 6- Respondents

Through

District Edu \al}%n Officer (F)
Mardan




- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal N0.599/2015

Riaz Ali, Ex-Chowkidar
~ Appellant

VERSUS =~

Secretary Elementary &
- Secondary Edu: Peshawar and others
’ Respondents

APPELLANT’S RE [ OINDER

Respectfally Sheweth

jPreliminarl/‘obiectionS' |

The 10 prelzmznary ob]ectzons razsed by the respondents |

in their reply are zllegal wrong, zncorrect and are

denied in eoery detazl The appellant. has genazne cause

of action and his. appeal does not suﬁer from any formal

defect whatsoever

PACTS
1 to6 Incorrect. Paras Nol to 6 of appeal are

incorrect and replzes of the same grounds are

zncorrect

GROUNDS:

- A- Incorrect. Ground A of appeal is correct and

ifs reply 1s incorrect




' B- Incorrect Ground B of appeal is correct and o
.zts reply is. zncorrect That the appellant was
"unaware from both the zmpugned orders and -

the same were - commumcated to hzm on

a 02/03/2015

. CT0 G- Incorrect Grounds CtoG of appeal are

correct and its replzes are mcorrect

It s, therefore ' prayed that on
. acceptance of appeal and rejoinder, the two IR
impugned orders at annexure “A&B” upto the
extent of appellant may be set aside and he .
. may be reinstated in sermce with all baek :

benefits.
Dated /5'/08/2016 - (&u"b/
| R Appellant D
Through Y R
| Aslam Khan Khattak

Advocate, Peshawar -




BEFORE THE KPK SERVICE TRIBUNAL PESHA WAR

* Appeal No.599/2015
* Riaz Ali, Ex-Chowkidar
Appellant
- VERSus
Se’cretdr‘y- Elementary &

' Secondafy Edu: Peshawar (m_d others. -
' Respondents

. AFFIDAVIT

I, Riaz Ali, Ex-Chowkidar Government Girls

High Sechool Ghari Kapura Tehsil & District Mardan

do hereby solemnly affirm and state on oath that all
contents of appeal and. rejoinder are true and correct to -
the best of my knowledge and belief and nothing wrong
has been stated by me-in the matter. - |

N4

DEPONENT




' BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Appeal No.599/2015

Rzaz Ali; Ex Chowkzdar
) Appellant

VERS lIS |

Secretary Elementary &
- Secondary Edu: Peshawar and others
| Respondents |

APPELLANT ’S REIOINDER IN RESPONSE |
TO REPLY TO_APPLICATION . FOR
CONDONATI ON OP DELAY IF ANY |

Respectfnlly Sheweth

: .Gro_unds.

'l A to C— '. Incorrect Paras A to Cof appeal are correct and-

- its replzes are zncorrect

It is, therefore prayed that the relzef as
prayed for may be granted to the appellant to meet h

.  theends of ]ustzce ;
" Dated ’/3708/2-016' o ot o - -
| - Appellant - S
Through | J Bt
: Asl'am Khan Khattak

- Advocate, Peshawar )




