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S 12, 24072017 Learned counsel for the appellant present. ' 1

.yl

YL . ' : Learned Deputy District attorney on behalf of respondents
present. Vide our separate judgment of today placed on file
bearing appeal No. 289/2016 titled Amir Mugtada Qureshi
Ex-S-.hub Enginéer Versus The Secretary, Public Health
Engineering - Department  Government  of  Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar and others, the
present éppeal is dismissed. Partfes are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED
24.07.2017

(Muhammad Hamid Mughal)
Member - Member
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. 24.05.2017. .

' 12.07.2017

!
¥

Clerk of the counsel for appellant and Mr Muhammad

":‘jAdeel Butt,: Addmonal AG AG for respondent present.. Clerk of

.'the counsel for appellant requeste

A":.rad_]ournment Adjourned. -

To come up for arguments on 12.07. 2017 before D.B.

AR
(Muhénad Amin Khan Kundi) .

: Member '
(Gul Zgh Khan) .. :
Megdber

Counsel for the appellant and Mr. Muhammad Jan, Deputy
District ~ Attorney . alongwith Mr. Muhammad Saddique,
Administrative Officer for present. Arguments heard. To come up

for order on 24.07.2017 before D.B."

§20w") -
(Muhammad Hamid Mughal)
) Member -

(Ahmad Hassan)
Member
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11,04,2017 Counsel for the épp.@l_lant present. Mr, Muhammad Yasin,
Sppérinrteﬁdcht along\_yﬁh Mr. Muhammad Adeel Bu'tt,' Additiohal AG for
respondents also present. The present appeal was partial,ly‘h@ard by D.B
comprising of Chairman and M, Ml;lhammad Amin Khan Kundi Learned
Member (Judicial) but today the said D,B is not available. The office is
directéd to put up the instant appeal before a D.B in which both the above
mentioned offigers are sittipg'. To come up for arguments on 08.05.2017 |
before D.B. . :- i . |

: |
(AHMAD/HASSAN) (MUHAMMAD AMIN KHAN KUNDI) |

MEMBER "MEMBER

Al

8.0 for the . -

2
1+ )

2017 - Clerk of counsel for the appellant and Addl, AG
' respondents present. Dug to strike of the bar counsel for the -
‘ app_givlanzt is not available. To come up for [inal 11§a_ring Tor

24.05.2017 before DB,

L . .
S Ch%iﬁ‘zm
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27.09.2016 Counsel ;:fozr the appellant and Mr. Muhammad Yasin,
Superintendent alongwith Mr. Farhaj Slkander, Government Pleader for
the respondents present. Learned gounsel for the appellant stated that he

does not want to file rejoinder and requested that the appeal may be fixed

fore D.B at

for arguments. To come up for arguments on 26,12, 2016
Camp Court D.I.Khan !

Camp _,,ourt D, ,.Khan

26.12.2016 Mr. Tehsin Alamdar, Advocate for appellant and Mr. Muhammad
Yasin, Superintendent alongwith Mr. Farhaj Sikandar, Government Pleader
for the respondents present. Argﬁments could not be heard due to

incomplgtc bench. To come up for grgmngnts or}&2.17.03{_,_”2(‘_)1_7,,bc;gqrc D.B_@t

Camp Court D.LKhan. T T ST
S o o ASHFAQUETAJ ,

o “MEMBER
L egl T e Camp CourtDI Khan :
31:03.2017 L Counsel for lhc appellant, submitted -application

: :{for.,hc‘aring of the appjeal.alo_ng\yi'thi. connected .appeals.on
11.4.2017 at Principal Seat..at. Peshawar -instead of
..24.07.2017 at camp cc;ug't- D:EKhan.-Application -accepted.

R VY coh‘w:up for final hearing before the D.B alongwith
connected appeals on' 11.4.2017 at Pcshawar instead of

24.07.2017 ai camp coml D.1.Khan: thxces be rssucd to

Chﬁw

the respondents.




26.04.2016

Mr. Rustam Khan Kundi, Advocate, for the appellant

preserit and submitted that without giving any opportunity of defense
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30.08.2016

Neroy

- and péfsoﬁa_l ilearing to the ap'pelléni;he has been sacked. He further

submltted that t'his service appeai‘i-s;”ri'naintainable_for the reason that
depart'nien'tallappeal of the appellant has been decided againét hir_h.'
" He also asserted that the r\esp(_)ndent-department fulfilled codal
formalities and thus the impugned order is not lawful and in

violation of law of natural justice. He also argued that the appeal is

-within time.

Points raised at the Bar need consideration. The appeal is
admitted to regular hearing subject to all legal objections. The
appellant is directed to deposit the security-amou'nt and process fee .
within 10 days. Thereafter, Notice be issued to the respondents for-

submission of written reply. To come up for written reply/comments

T - 'AQM‘ *
on'30.08.2016 before S.B. 2L 24’ et 0 - 1 - de

Appellant in person and Mr. Muhammad Yaseen, Supdt
alongwith Mr. Farhaj Sikandar, GP for respondents present.
Written reply/comments submitted, copy of which is placed on
file. To come up for rejoinder on 27.09.2016 before S.B at camp
court D.I Khan. :

Ember -
Camp court D.I. Khan
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| for preliminary hearing to be put up thereon

i FORM OF ORDER SHEET
Court of. - '
 Case No. 351/2016
S.No. | Date of order Order or othef proceedings with signature of judge or Magistraté
Proceedings A :
1 2 3 :
1 04.04.2016 : - L
The appeal of Mr. Shaukat Ali presented today by Mr.
Rustam Khan Kundi Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please. ‘ \
- | f/,.oﬁlr?'ofb | ) _ . - REGISTRAR "=

-This case is entrusted to Touring S. Bench at D.l.Khan

34/
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BEFORE THE HONOURABLE SERVICE TRIBUNAL K.P.K
PESHAWAR
.4 . S.T.A No. 35{ 2016.
s
& * Shaukat Ali..........ceeeeeenn.s eteeraes eteeureseaneeeeenenuerareatasae st eaneenreeeas Appellant
VERSUS
Government of KPK €fC.....c.cvvviiieiiiiiiiiiiciriece s sasaessesensenns Respondents
INDEX
S.No ' ~ Description Annexure | Page No.
1 Memorandum of Appeal : -3
2 Copy of Appointment Order Dated 24.01.2009 | 4
3 Copy of Show Cause Notice Dated 21.01.2014 1l s—6
4 Copy of termination order No.38/E-4/PHE - 3
Dated 14.02.2014 _
5 Copy of Departmental Appeal Dated 27.02.2014 \ 8-12
6 Copy of Decision/order Dated 30.12.2015 v J4y -2
7 Copy of Impugned Order No. SO(Estt)/PHED/1- Vi 22
90/2013-14.VOI-ll Dated Peshawar the, 03.03.2016
8 Vakalat Nama ‘ 23
Dated 03?.2016 « Yours Humble Appellant

Through Counsel

2‘ ,
: 7
‘ ' , Rustam Khan

] - Advocate High
A




BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBR PAKHTUNKHWA PROVINCE
PESHAWAR.

N S.T.ANo.___ 351 2016 .59 Previngd

Horvies Trib

. Shaukat Ali, Blary Mo

S/o Ghulam Qadir, | o eted 94 #;%9’ 6

.

R/O, Village Banjakh Banda P/O Shahslim,

Tehsil Takht-e-Nusrati,

District Karak................... J T RUUUOUURTRTRRIN SUTT APPELLANT.

YERSUS

1. The Govt of Khyber Pakhtunkhwar through:-
The Secretary, Public Health Engineering Deptt:

Peshawar.

2. The Chief Engineer (South) Khyber Pakhtunkhwa
Public Health Engineering Deptt:

PeSaAWAT. .. et RESPONDENTS.

Further Representation (Appeal) under S-4 of Khyber Pakhtunkhwa Service Tribunal
(Act-I) 1974 against order dated 03.03.2016 (Passed at Peshawar in the Absence of
Appellant at Peshawar on 03.03.2016) whereby Appeal No. 793/2014 dated 25.02.2014
(remitted by the Honorable Tribunal on 30.12.2015) against the impugned order No.
38/E-4/ PHE dated 14.02.2014 by the respondent No.2 has been dismissed, concurring on
variant or dissimilar grounds ( vide para 5 of the impugned order dated 03.03.2016) with
the original, Impugned order dated 14..02.2014 of the Respondent No.2.

PRAYER.

m On acceptance of the instant Appeal, to set a51de the two impugned orders dated.
a . 03.03.2016 and 14.02.2014 passed by the respondent No.1 & 2 respectively and to re-

V , M instate the Appellant in his incumbency of BPS-11 (Sub Engmeer) with all Back benefits
since 14.02.2014.

Date of communication impugned order dated 01.03.2016 at Karak. |/
12.03.2016.

Page 1 of3




GROUNDS OF THE APPEAL.

The Appellant, amongst other grounds, respectfully submits as follows.

The Appellant was appointed on the recommendation of the Departmental Selection
Committee (Constituted by the Respondent No.2 without any objection or exception

from the respondent No.1)

The Appellant was allowed all fringe benefits and perks of a regular employee since
24.01.2009 and the appointing authority (now substituted by C.E (S) PHED ) did not
indicate any cause of complaint before the issuance of Show Cause notice (Copy
enclosed as Annexure-II) dated 21.01.2014.

The services of the Appe]lant were terminated vide order No. 38-E/4/PHE dated
14.02.2014 (Copy enclosed as Annexure —III) (="

——— . -
&c_;"st._».cru."“‘.. S e_!n‘l‘_:;;u.: —iV

The Appellant was relieved off on 14.02.2014 (Copy is enclosed as Annexure-V)

The Respondent No.1, declined to pass order within the prescribed bout of period of

limitation.

The Appellant was obliged to prefer S.T.A No.793 on 28.05.2014 copy is enclosed as

Annexure-VI.'

The Honourable Tribunal on 30.12.2015 passed its appellate order and remitted the
S.T.A No.793 of 2014 and the Departmental Appeal dated 27.02.2014 to the
Respondent No.1

The Respondent No.1 afforded opportunity of personal hearing on 08.02.2016 in the
absence of prosecution agent (thence after Defence agent before him ) and did not
give opportunity of oral cross-examination of the agent of the Respondent No.2 and
did not hear the parties under article 161 of the Q.S.0 1984 and passed the impugned
order on 03.03.2016. Copy enclosed as Annexure-VI1I.

There is no other adequate remedy under Civil Servant Act (XVIII) 1973. Hence the
instant Appeal which is well within time under S-22 of the Act Ibid r/w Appeal Rules,

1986.

e e o aaem

- saamI --.—.n“i'g,.-_de—_- N . IS AL T




iii)

The grounds narrated in S.T.A No.793 of 2014 vide its Para No.i to iv , vii are reiterated

and further grounds are urged as under:-

The devolution of power to the Distt: Co-Ordination officer of the Distt: Govt and the
exclusion of incumbencies of BPS 11 to 15 from the jurisdiction of the Public Services
Commission had caused confounded situation and due to such imbroglio, the selection

through Public Service Commission could not be made and there was thus no reference to
P.S.C by 31.12.2009.

In case of some anomaly or irregularity in the appointments, that is curable under the rule
of locus paeonitentiae & the remedial provisions of S-21 of the Contract act (IX) 1872
when employment of a qualified candidate is not unlawful fiat. .(Reference is made to
PLJ-2012-P/64-NLR2005SCC-P31-NLR 2005 CC SC-44) - J

There is no adverse consequences of selection for initial recruitment without
advertisement and there are incumbencies of BPS 20 and above under Govt which are
filled up without press advertisement and the sacked employees under the promulgations
of Re-instatement of Sacked Employees Act 2010 and 2012 were re-instated which

provide sufficient anchor for sustention of appointment order dated 24.01.2009. ;moresb;

- when Termination simpliciter after expiry of probation period is not valid fiat.

The Appellant’s Counsel may be permitted to urge further grounds in the contexts of

various Acts of Regularization of Contract and Adhoc employees. °
It is therefore PRAYED that the instant Appeal may graciously be Accepted.

Yours Humble Applicant,

S ;
ShaukatA

Through Counsel

Dated 0 0&04.2016. %ﬁ:
VERIFICATION.

It is solemnly affirmed that the contents of the Appeal are trie and correct to the best of

/LY
APPELLA%

my knowledge and belief.
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No. © ?____

OFFICE ORDER. - - o

On the recommendadion uI the quxum nt Selection Commiitiee _':1\ PCF IS nive lxn« held
v B3O8 00K, the campetent autharity is pleased w0 olfér a post of Sub Engineer (BPS-11) 1 My,
Shoukae AN Ghalam Qadir RAO Village Banjakh Bdn(la PO Shali ﬂixm ]Lh\ll

I)|~.11 il I\‘ulll\ an-the ulin\vlnn lerms and conditions ;-

4

3)

()

8)

¢ ]
2)

2 .
v) 1‘

TN \I]nul“ll Al S10 Ghul.lm Qadir-R/O \/l”d“c Bdnju'kh_ Ba

SHe will get pay at the minimumeof’ BPS-11 (Rs.41135 — 275 - 12363) including, usual
atlowaneds as .uimlxslhlc under th vule. Tie will afso b a.nllllul lo annuah increnent us por
“earsting poliey. : ‘ ‘

IR shall be governed by the NWEP ( tvil Ser vanls /\Ll i‘)?“ and d” lhg ln\x .mplu ke L ihe

¢ |\ |] \u\umlx and I\uiu made there under,

Heshall, for all intents dl]d purposes, be Civil Servant c.\u,pi lm plIIDU\L ol pension or
~ gty In lewof pension and gratuity. he shall be entitled tg:rieceive such dnaunt conir ihured”
by hun towards (,onlmhulm) Provident Funds (C.2Ih alonuwﬂh the' LUu'lUlhlll.i(lil\ mddu [y
Government to hls dumlnl in the said fund. in the |1]L\LIII)LL| mannci.

-

[y shall produce a medical certificate of fitness from Mecdical bupumt mls.ni l)mm.l 10
Ilnspm] Battagram before reporting Iunm.ll lox duly 10 the Deputy I)muu ()Illm W \(\\

Bail |n|‘1m as required under the rules. X

He has 1o join duty at his own expenses. ;

I he .mupts the post of these conditions, he should lL.l_)()H. !on LlLll)’ kit ihL r)qwun Pyistrict
Officer WS&S Bauagram ‘within 14 days of the reeeipl 01 this offer und pmdtm origing :[
certilicales in. t,onnu:tlon wslh lua qualifications, domlulg and age. ’

Copy to the - =,
Ikpun District Officer WS&S Battagram.
District Accounts Officer Battagram.

Nasrati District Karak.,

l

nda P/O S'Iiah .’_f,\'ulim Tehsil Taklu

AN

\-\\«w (,C
OUFICKE OF UL CHITRE | \(.I'\'l IR
PUBLIC HEALTH |‘.N(-(f.l)l"|'.=\1\| NN
_JE—4PHE

Dated Pesh: the _2‘5(__;’ 0t /2009,

.

\

3

Hix unploynn.nl n lhg P[[L Dcpatum,nl is puu.ly temporary an(l his \u\lu.\ are Imhl«. to- he
terminated -without assigning any reason at lomtccn (14) days notice or on the payment ol 14
days salary in' ficu.ol the notice. In case he wishes to resign at any- lnm ]»l duys pe .uc Wil he
ACLEssary or. in llL.U tln,u.ol 14 days pay will bc !on !uu.d

M shall. jnitalty. be on probation for a period of two yéars extendible UPLO 3 yeurs,

s
'.’/ K
CHI EF ENGINEER

N
s

JeT s A
U CHIBPENGINGEK

Faak it -c-Nasr
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JR : ‘ L Mr. Tarig Nawaz,
; 2. Mr. Sajjad Khan
-3 M S Mehammad ihsap Shah |
=% Me. §. Muhammag Ali Sajjad
S, MrAbdul Samad .
ONMUNMIANNGE e
8. Mr. Irshad Elahj
9. Mr. Hussain 2aman
10, Mr. Salim Nuwaz,
- L1, My, S.Ashfaq Ahmad
P20 M Murtaza Al
13, Mr, Sahar Gyl
14, Mz, Ishfaq.
13, Mr, Abdul Shahid
Jd 16, Mr. Kashif Raza
17. Mr. Wagay Al
I8. Mr. Muslim Shan N
19. Mr. Ishtiaq Ahmad
" 20. Mr: Zuhib Khan
2). Mr. S. Hassan Ali
22. Mr. Mohsin Al; -
3. Mr. Mugtada Qureshi
4. My, Ishiag Alumad
25, Me. M. Qaiser Khen
Ao 26, Mr Nomaaullah
87 M. M. [mran
28, Me. M. Jami
29. Mr, Mtikhar
30, M, Shah Khalig
3L Mr, Aziz Ullah
32, Mr. Farhan Ullah
33, Mr. Farmap Ali
34. Mr, Murtiza Qureshi

Subject; -

SHOW CAUSE NoTICE

action against

appointment of Sub Engineer, Steno

P Whereas you have bcqn appointed without the recommendation of P

Cummission which vis‘cqnt

CENT ST © b Sub Enginoerj

4 Feb. 2014 12:31Fm py

- OFFICE OF THE CHIEF ENGINEER (SOUTH)
~ - PUBLIC HEALTH ENGG: DEPARTMENT -
o L Cel -+ KHYBER PAXHTUNKHW, PESHAWAR

No._ 32 /B.4ppum
Dated Peshawar, the & ] /012014

Sub Engineer,

~ Sub Enigineer,

Sub Engineer,
Sub Engincer,
Sub Engincer,

Sub Engineer,
Sub Engineer,
Sub Engincer,
Sub Engiaser,
Sub Engineer,
Sub Engincer,

Sub Engincer, - ' T

Sub Enginecr,
Sub Engineer,
Sub Engincer,
Sub Enginger,
Sub Engineer, -

* Sub Engineer.

Sub En gincer,_
Sub Enginesr,
Sub Engineer,
Sub Engincer,

Sub Enginger, . -

3Sub Engineer,

Senior Seale Stenographer, ”
Steno Typist, :
Steno Typist,

Steno Typist,

Steno Typist,

Steno Typist,

Steno Typist, .

Data E/Qperator,

Data E/Operator,

{2 compliance of Supreme Csirt of Palscgs decision’ dated 15.1,2014 -

gll illegal appointee’s ere being 1aken immediately, As such Yo ate hereby
ferved with this show vause norice regarding your ap'poinm;en,t as under; - : '

bon light of s&GD. lettor No.SOR-Ics&GAD;(1:117,-'91(C)'éijaréa‘ 12.10.1993 the

Typist/Stenographer and Daia E/Operatoy

continued 0 be made through recomnendation of Pubjic Service - Commissioy

provide lecommendation of Pyblic Secvice Commission, if anty,

emeZia U 2 Yowr appoimiment.orders have bzen made in contravention of Govt led down polic

- - \« ;
2 e L S
=~ 1 )\
(_-‘-\' A _-}
- - A N
I s

\.

Y

vide circuluted notification No, SOR-VUEXAD/L-10/2005/V61 V] dateq 15.11,2007,

ublic Service
TArY 1o the prevailing pales, Therctbm’you»are'dirccx:ed'to
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: Paga 2
3. The content of Your appmmment ordeis rcvc;.l that you have been appointcd without :
o recominendeation of the Pubhc Service Comrmsa'on, of Khyber Pakbtunkhwa. No-
} NOC obtained from the. Pubhc Semcc Commission for recruitment, 1o rcqmbltlon
aubn\mcd 1o b°crctar) Works & Services Dgpartment no sanmon/approval was,,
obtained from Admlmstranve Secresdry, no Dcpartmental Promotmn Sclcchon

oo : E Commiitee” wnshtuted by the- Secretary WorLs & Services - Dcpartrncnt. ‘ot

advertised and nor the appomimcm are mochﬂs:d in terms of pam-l.u and 14 of .

v

CNAWLEP Civil osery ;mt (appomt.ment promotion | and transfcr nles 1959) Codal

lor mahucs have not hcon fulfilled in your, nppmntmcnts.

oL . )

~ ..

-l Necessary sanclion to condonanon of the vxolaﬂon of Cc;dal formcdlttcs have - not

.  been accorded by the compclcm Authority.
D 0.

Keeping in view the abovc you are dxrected to fumlsh replv to the show cuuse notice

within 15-days posmvely, otherwise it will be presumed that you have nothing in

your defense. As such c\-party action will be taken, agamst ¥ou undcr the E&D wles .

/

hi J ng‘ncsr \Soutu)

which will cntml your ter nnnahon from service,

Cop“ forwarded to ‘ .
N - © 1. The Secretary 0 Govt ot Khybcr Pa\htunld;wa P.lbl ic He“hh o ". D partment
R ' P 1awar. R

tJ

The Chief Lnglnccr (North) Pubhc I-Ralth Engg Depamem Peshawar NS

3. Adl Superiatending Eﬁgll]CbIb/E\bCu[lVC Bngme\.rb in Sou’t UNortH Pubnc Health *
Lngg: Department. Thuy are directed to serve 1h° show cause noticed to the. abow‘
named officials workmt' in yom orﬁcc C

foize a
Chief Engineer (South).

s e

@a

4314 1zt ugpm P2 6

i
¢
3
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OFFICE OF THE CHIEF ENGINEER (SOUTH)
PUBLIC HEALTH ENGG: DEPARTMENT
KHYBER PAKHTUNKHWA, PESHAWAR

. .
No. 38 /-4y,

 Dated Peshawar, the Nf' 70272014
- To ) :

My, Shaukat Ali sfo Ghulam Qadir

Sub Engineer PUHLEngg Division

Karak
Subject: TERMINATION FROM SERVICE

Your reeruitment in PHED Mmade vide this office Jetter No.07/E-4 /PHE dated
24.01:2009 was illegal and unlawful duc lo non-fulfillment of codal Tormalitics. :

Mushtaq Ahmad and Mubkammad Nasir Al and others. The §

the undersigned to finalize action against all'jilegal appointees within one month. In this regard

direction of Establishment & Administration Department vide his No.SOR-V(E&AD)/15-3/2009
dated 30.1.2013 received through Secrefary PHE Department Khyber Pakhtunkhwa Peshawar
No.SO(Estt)/PHED/1-90/2012-13 dated 3.2.2014 record of (he recruitment of Sub Engincer and
other staff has been checked and found Lhe lollowing irregularities committed by the appointing
authority in your appointment, T '

1. Vacancics/posts of Sub fingineers were noy advertized through news paper,

s Sub Engineers-will continue to be
of the Public Servics Commission in light of S&GAD 1e
91(c) dated .12.10.1993. in this casc NOC was not obtained from Public Service
Commission before issuance of your appointment order, A requisition for filling up
these posts.were not placed with Khybez: Pakhtunkhwa Public Service Commission and
you-have not qualified test and interview conducted by the Public Service Commission

during this period. As svch Your appointment without recommendation of the Public
Service Commission is invalid and unlawfuyl. . ' '

made through recommendation
tter No.SOR-[ (S&CAD)YI-117

3. Approval from Administrative §

ecretary was not obtained by the appointing authority
before making your appointment, - :

. LI
- 4. Departmental sclection committee was hot constituted by the Administrative Secrctary,
5. You have also failéd to reply

to the show cause notice issued vide this office No. 32/E-
4 /PHE dated 21.01.2014 n .

your defense with in stipulated period,

6. The above mentioned irregularitics commitled by the appointing authority in your
appoiniment process prove that you were illegally appointed and there is no

Justification to retain you in the service of PHED. You arc therefore terminated from
the Post of Sub Engineer with immediate effect,

- Chicf Engincer (Soutt)
Copy forwarded 1o:

The Secretary 1o Govt of Khyber Pakhtunkhwa Public Health Engg: Depaitment Pesh

PS to Minister for Public Health Engg: Department Khyber Pakhtunkliwa Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar. o

. The-Chief Engineer (North) Public Health Engg: Department Peshawar, B

E "IgnﬁyChicf’ Engincer (FATA) Works & Services Department Peshawar,
1!

Superinlending Engincers/Executive Eogineers in South/North P.HLEngg: Department, -

J~ .
oy

7. All District Accounts Officer in Khyber Pakhtunkhwa,

3 o . e
NG ! i A




“To

The Secretary, - < .
Government of Khyber Pakhtun\(hwa,
Public Health ryp;

“hginecring Dcpartmcnt.
Peshawar,

Subject: G X a!‘appcal'hndcr

ad with Ruje
Services ofappe”

clfect by the Chi
" Health Engineer

ant was termip
el Engineer
ing Dep

ated with imme‘diate
(South) of the Pul_;liq
artment, Peshawar.

>

Respected Si;

R That appelant being qualifie

Ehgineer S0 he
applied for the existed vacape; 8ineers in the Pubjic Healt),
Enf:fnccrirw, Dep

tunkhwag Peshawar.
on  the

A e e

I TSI

Khyber Pakh
Tormaj itics,
al Selection

Engineer (BPS—II) on regulay

#ppointment issyeq by the Chief gy

017sb:'Vir1g the ' codaj

After
Department

recommeng

.
S e g

ation  ar
¢ he' wag appointed 44 Sub

basis from his respective date of

Comumj tre

.
i
o
4

Zineer,
That afier

alitics includjng Mmedica]
ant joined duties gy his réspcctive Place of .
dep

‘appellant apg necess,

time to time,

zirtment alsg maintaineq the Service book
©of the

ary entries haye been made therein from

working

against the pern

Lo
y ive appointment

: havfng more than five Years scrvice oy his credi with exe
! recor,

basis

appointmerts were made op adhoce

under the Khyber

5o they agitated their

regularisation
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Pakhtunkhwa Employeq‘s ‘('chularizati'on of Scervices) Act, 2009

before this Fon'ble Court lhrougil two sepdlale writ petition NOs.271-

P/2013 and 663-P/2013 which were dismissed by common Judgment
passed on 02.10.2013.

Timat the impugned judgmcnt was clia]iquged by the same employees
before Hon'ble Supreme Court of Pakistan L‘Iirou'gh C.P. No.2026 e;nd '
2029 of 2013 but same were also dismissed on 15.01.2014. waev;zr
during the ploccedmgs, Mr. Slk'\ndar Khan' Chief Engmccr Publxc
Hcalth Enginecring Dep'lrtment Khyber - Pakhtunkhwa orally
brought into the notice of Hom' ble Supremc Court of Pakistan about the
existence of illegal appomtees in the clep'utment and accordingly he

was directed to finalize the acuon against such- xllegfll appointees

wnhm one month

That a joint show cause notice was nssued to ﬁppcllant alongwnh others

vide Ietter No.32/R-d/PHT, dated 21.m 2014 by Chief Engincer

(boulh) therein  he  has unldwlully and mal’lilddy shown the
appointments of 1ppc]]'ml and others as illegal. Since the copy of show.
causc natice was unot recejved within stipulated ['rme l‘h;:rcForc he
submitted an application belore the Chiek Engincér (South) requesting
for extension in period of reply but before submitting the requisite

reply, now which had been submitted, the Chief Engineer (South)' had

- 1ssued the impugned ordel dated 14.02.2014 thereby his services were

terminated with immediate effect,

- Grounds:

TInt the appointment of appell’mt was mac[c by competcnt authority on-
regubar hy ms an the lu.nmmuul ion ol l)lpm tsieninl Selection
Commlttcc He was within age timit, having prescribe qualifications
thus in such circumstances the Chief En&.lnecr (South) was unjustxﬁed

to treat the valid appointment of appellant as illegal. |
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Thal it is pertinent lo  mention (hat by nolification vide
No.SO(O&N)E&AD/S-16/2000 ~dated  01.08.2001 the three

~ departments namcly Public Health Engineering, Physical Planning &

Housing and Communication and Works Department were merged into

Works and Services Department as 1}1entioncd in order dated
05.11.2001 and meanwhile ‘the Khyber Pakhtunkhwa - Local
Government Ordinance, 2001 was also promulgated (now repealed)
and under section 14 thereof the administrative and fi nancxal authority
for management of the offices of the govemment spcc1f ed in Part—A of
the first schedule was deceuuahzed to district government. Smnlm]y .
the posts in BPS 01 to IS5 in the' kas and Sexv1ces Department were

also ‘declared - as  district.  cadre posts  vide. not:fcatlou

'No SO(Estt: )W&S/I3 1/77 dated 22.03.2005 as 1etc11ed in letter dated

08.04.2006 by the Establlshmcnt Department to W&S Depaxtment.

That when “the posts in BPS-01 to 15 in W&S Department were
dcclared District Cadre Posts including the post of appellant then a

IL[[LI was wrilten to Su.u,lmy Khyber Pakhtunkhwad Public Service

.COI'HITIIbs]OI'l l’csha\vu on  02.05.2007 thercin _requested  for

withdrawal the rcquisition for filling in the vacant p.osts' 20‘[" S_l-lb
Engineers (B-11) in the W&S 'Departmenf and done accordingly. In
such circumstances the plea of Chief Enginecr (South) regarding non
fulfilling the reqmrcmcnh of - ‘recommendation of Public Service
Commnssnon, Kbyber Pakhtunkhwa in the cases of appellant is
unjustified, unreasonable, malaﬁde and wnhout lawful authority and

riot sustainable under the law and rules.

That in view of clause 5 ofthc '1pp01nlment order of each appcllant his
service was placed on probauon for a period of two years cxtcndab[e
upto three years which 1}10 appeliant has completed. sansfactory
becoming a conflimed employce of the olTice Chier Fngineer, At the

time of pessing of impugned order the appellant has rendered more
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than five years service to the department efficiently, satisfactory .and

without any complaint. Therclore the Chier Eingineer has not acted in
accordance with jaw and rules and unlawful'ly passed the irqpug_ned
order withoul observing codal formaliticy as required in the case of 4
confirmed employee. Therefore the impugned order thereby appellant

was terminated has no legal sanctity being without lawful authority. .

That clause 2 of appointment orders of appellant provides that he will

be governed by the Khyber Pakhtunkhwa Civil Servants Act, 1973 and

all the laiws applicable to the Civi Servants and Ruleg made thereunder -

ind .s"imihu‘i_y i the Bpugned show CaRISC notice tuentioged. (i ;lu!it{ll
would be taken under the Efficiency and Disciplinary Rules, 2011 but

the Chief Engineer has not foliowed any law in passing the impugned

order which is arbitrary, unjust and unfair and not warranted, liable to

be set aside.
~ .
That in the impugned order, Chief Enginecer used the word “of

“termination” which neither applicable in the case of appellant being

. confirmed employees of the department nor prescribed in the E&D

Rules, 2077 thercfore the impugned order is-ambiguoys, vague and

illegal not sustainable under the Jyw and rules,

" That Chief Engineer has malafidely brought - in the notice ‘of the

Hon'ble Supreme Court of Pakistan during the hearing of an other case.
Neither he supplied 'any‘ list of illégal appointments g Hon'bhlc
Supreme Court of Pakistan at tliat very moment nor specified such
illegal appointments but in general way he mentidned the existence of
illegal appointments in the department which now he has exploited the

situation and purposely held the appointments of appellant and others

as illegal and issued the impuogned order of termination withouf legal.

" Justificatipn,

2D

e et agy v [
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That the impugned oulu lias been ])clbb(..d al tlu, bdck of appellant.

Neither any regufar enqun) has been conducted nor a fajr oppox’tumty
was provided ‘to them to defend their cases therefore- the impugned

order is illegal, w:thout lawful authority being Vlolatwe of principle-of - -
natuml;usmu

.

L That the ap;ﬂellant was continuously serving the depattment having

more than five years service at thejr credit without any complaint

\vhich accrued vested rights in his favour whmh could not be taken

away or withdrawn by - the authority under (he principle ‘of tocus

poenilentiac,
i

RO

b That in case ol"zlhy defeet in the appointment of appetlant is existed for-

which only the departmental authority ns responsible ancl not the

appellant therefore the action of the Chief I3 n;,rm.u is not wananiu]

- under the law and 1ules and the lmpugncd order is 1IIeg'11 and of no

legal effect.

K. That the appellant is a pelmanent and confi rmed employee of the

TORE 0 U RSP ORWY ST IR URP AR R SPIIPRY DI ISRV PR

(l(.pmtmt,n[ and per (mmmg hl\ respective duly efficiently since the - . ‘

|
]
|
: ; . date of his appointment during Whl(,h lu. wats provided all the bcncﬁls

A

<and privileges ehed willh hix pn\[ lmhulmu atmid incrementy, an

-the-appellant has crossed the upper age limit, suppoxtmg a famlly with

his children who are ;:,cllmg, LC]lIL(llI()l'I in vauous schools and coll%cs

* et dillegy G

thus in such circumstances, the. Chic(' Engmeer has mno Iegal and moral
Just:lxcauon to hold the appomumnl of

appellant as 1llcgal 'Ihe1ef01c

actlon of the Chicf Engincer is tainted - with malafide
mtentlon unlawful “and not opel

. the act and

. R

ative agamst Ithe'v'ested .right:s~'of
appellant, : o

L,

It is. therefmc humbly played th'zl on acccpt'mce of tlns departmental
appeal, the xmpugnec[ order dated 14, 02 '7014 thczeby the § se;vxces of appellant -

r
ot gas 1T

T
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was terminated with immediate cffect, may kindly be set asid

¢ and appellant
mdy graciously be reinstated with all back

benefits,

Yours Sincerely,

Shaukat Al S/ Ghtﬁxm Qadar,
Sub Engineer PHE varsxon Karak

Dated: &_/#/2014
 phadad 59 é/%éaf"@"‘“ "
Wr@ u‘//’/"fp BTl Beunden
YJ\Q/{«%/’Q TOL@L\@;\'IF\G. NMM
D1¢th L@uﬂc— K

~ Nobilako: 6321- %SSTS 553
Ozam‘jo‘f‘ﬁ/o |
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Date of order/ | Ox'lu or other pxoce«.dmﬂs with a]on'llule or Judge/ ‘\,
_pwuulm% ; Magistrate |‘ A
2 i > G i
- ‘ . l“. — ‘)‘7,"

KHYBER PARHTUNKHWA SERVICE TRIBUNAL: "

Sl 66572014, Farhanulhh (Khalid Rahman. Adv)

L2 7232014, S, M. Ahsan Shah (Rustam Khan Kundi)-
£3 77—1”014 Salcem Nawaz. -do-
t40 72372014, Mohsin Ai, ‘ -do-
3. 72672014 Kashif Raza. -do-
6. 727.2014. Syed Muhammad Al Sajjdd -do- !
7o 72872004, Munammad Al Noor., -do- -
8. 72972014, Irshad Elahi, -do- ;
. 9. 750/2014, Murtaza Qureshi, (Isaac Ali Qazi, Adv:) - !
1, 10. 78372014, Syed Ishfag Ahmad, (M. Asit Yousalzai) :
11, 784/2014. Ishfaq Ahmad, , -do- - i
12, 785/2014. Murtaza AlQL . do- |
13, 786/2014, Amir Muqiada Qureshi.  Zdo-
14 7872014, Abdus Samad, -do- - |
15, 7882014, Hussain Zaman. -do- i
16, 78972014, Abdul Shahid. ~do- :
17 790.2014. Wagas AL ~-do- ‘
IS 7912014, NMuhammad- [[iikhar. (Isaac Al Quazi.Adv.)
19, 7922014, Ishtiaq Ahmad, . -do- ;
7937 \)]4 \naul\at*’\ll i// - __-_30:‘) i
- 31.77947201 4. Muhammimad Sajjad.” T dos ,
220 7932014, Tarig Nawaz, - o -do-
230 796:2014. [shl"r(] Ahmad. -do- - .
7972014, Noman Ullah. -do-
S03 2014, Aziz Ullah, (Aslam Khan Adv,)
$10.201- Muslim Shah. (MLASIE Youslzai. Adv) |
S11:2014. Syed Hassan Alj -do- :
S12°2014. Zohaib Khan. _ -do- i
829/2014. Qaiser Khan. ~ -do- i
. §67:2014. Farman Al : -do- :
[ 31,868 2014, Shah Khalid, (Isaac Ali Qazi, Adv) |
N CrSUS . i
Govt ef KPK Province through Secretary. Public Health !
Lnginéering Depariment. Peshawar & Olhus
30.12.2015 JUDGMENT :
PIR BAKVISH SHAH., MEMBER:- Counsels {or
the appellants and Sy Government Pleader (My. Usm’_;m!
Ghani) with Munannmad Siddique Admn. Officer ior thc;

s respondents present.
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through Reaistrar of this Court. In case. he faces any
difficulty in this réeard, those difficulties may also be
! , L brought 1o our notice so that appropriate orders may

1
!
t
]
!
|
| , - be passed. ‘ ’
| | | |
|

~Inthe wake of the said order of the august Supreme Court
fof Pakistan. o joint show cause notice was prepared and |
. B ' “issued to the appellants followed by the impugned

“lermination order.

| . : 4. The  charges  against  these appellants  are
s reproduced as [folow from the show cause notice issued 1o -

i
. cthem:-
|

; : - L1 In light of SEGAD leter No.SOR-I(S&GAD)I- |
' ' ‘ N7/91C dated 12.10.1993 (he appointment of
sub Engineer. Steno 'l'}'[)ixl.’slcnugmp-hcr and-
DATA E/Operator continued 1o be. made through
. ' f recommentiation of Public Service Comnuission. . |
: Whereas _\'o’u have been appointed ‘\\'il]mul the
recommendation of I’Ltblic Service Commission
which s conuary 0 the prevailing rules.
Therelore, vou are - directed lo - provide:

recommendation of Public Service Commission,.

iFany.,

2o Your appointment orders have been made m
contraventon of Govi. laid  down policy vide

circulated  notification NO.SOR-VO/EXAD/ - - I

PO 2005 VoIV dated 15,11 2007

3o The content of vour appoimtment orders reveal
that  you  have  been appointed  weithoul

. : recommendaton ol the Public Sarvice

Comunssion of Khyber Paklnunklhiwa, No NOC

obtamed from the Public Service Comnission tor

.
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:lppoinlmcn[s were |

ULP RTEAITSY

; obscrved

i
H

Fresuly

appellangs Were o

: recommcnded for

HPPOIMIm e, by Dse

Swere aAPPoinie;] by the COmpereny authoril)'. It w

Submineq tha being (he districg ¢

d:d Not 1ull ip the
ed thay H,

- and wy), the Passage of umL, their uoms

Where afpey they: @
as Ilu'[herj

adre pogys. s recruitmcm‘f

!

the dppellangs had wndcrcd_a'

!

/
!
\\uL Protecieq undu the puncxple of”locus poemtenuae It)
: i
;' wWas ajso WQued (hy the r‘espondcnI-CIeparrrmnr have njs. i

compctcm and hay _jurfsdiciion

J"inuH_\ 1wy submuu.d that the

fand appellanis p. ay be

{ bcneﬁ(s.

i 8. These appeals \vepo resistaq by ihe learneg Sr.
_-Gow. I’le;—uie‘ on ihe ghounds 1hy, the Pub!ic Serviee

Commrssxon was the comperun forum lor the Process o
|

| TCCruitmeny, of the Posis oy the appellangg Thar no
fc)rma!i(ics of adv Criisemen,

. consli(u!ionOI‘DS(_‘. Condye

of st/ ntery ey Preparation Lery g el hy been

n those appoimmcms. thcrefbrc. the

Hega). That uppoimmcms Were iy

of politieq) Pressure qpg [mcr!’crencc. hence (he

Stermingieq That iy, FUspondey,

n complian, '
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-1' appellants were 1erminated. Iy was- also contended for

| Supreme Court of Pakistun dated 15.01.2014 terminated
- the appellants theretore. this Tribunal has no jurisdiction 10
creinstate the appellants, Finally it was submitted tha these

Fappeals mayv be dismissed.

9. Order dated 13.1.2014 of the august Supren’_lé

Court ol Pakistan is explicit according 10 which the
__rrespondent department was direcled. to take action lDdlnbl
: the 1llegal appoiniees. Contention ady anced by lhc lear ncd
!

teounsel for the appcllants during the course of arguments

~was that appointments of the appellants were in accordance

s with the prescribed procedure as the posts did not . mn in

the purview of the Public Service Commission. Further that |

i the appellants were not given opportunity of defence s |

I
1
|
I
|
i
|
J

revident from the facts that even prior 10 the lapse of the |

tlerminal date for reply 10 the show cause notice, the

' appellant Farhanullah (Data Entry Operator BPS l”) ti: 11-

Stherelore, instend ol ermination. he should have been
j reverted to his previous position.

i

]

sompetent 1o adjudicate on these uppea]s. the Teamed

' counscl for the appeli:m IS submilted copy of a subscquent i

ordgr dated 28.04.2012 in CP NO. 53] of 2014 J(.(.Uldln”

: ) B
|o which the Service Tribunal shall decide the appeals as |

i
'
i
|
1
I
[
i
'
}
|
t

, - prior to this-post he was a valve-man in the deparument.
lg. On the point as 10 whether the I'ribunal would be

.
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. Registrar of the aucust Supreme Court of Pakistan in

Parties are left 10 bear their own costs. File be consigned to

conunuation ol -

17.2.2014.

vl

the record room.

 ANNOUNCE

50.12.2

respondent

D Qﬁ/////

departiment

v

letter  datwed”

Allthe appeals are disposed ofl accordingly.

 facts of a particulur case.and it leads the authorin-to aceept
i such an appeal, the said decision would require to. be taken

swith full justification and shall have o be intimated to the-
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e wi Y VERNMENT OF KHYBER PAKHTUNKHWA
WPUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/1-90/2013-14.VOI-II
Dated Peshawar the, March 03, 2016

Mr. Shaukat Ali
S/o Ghulam Qadir

- Village Banjakh Banda, P/o Shahsiim,
Tehsil Takht-e-Nasrati, District Karak

‘ Subject: DEPARTMENTAL APPEAL AGAINST CHIEF ENGINEER (SOUTH) PHE
ORDER No.38/E-4/P_HE DATED 14-02-2014.

WHEREAS, you managed to get yourself appointed  as Sub Englneer

(BPS-11) in PHED vide Chief Engineer  PHE Office Order No. 07/E -4/PHE dated
-24-01-2009.

2. AND WHEREAS you were served with a Show Cause Notice by the Chief
‘ Engmeer (South) PHE vide No.32/E-4/PHE dated 02-01- 2014 and subsequently your
services were dispensed with by the said authority vide his Office Order No. 21/E-4/PHE
dated 14-02-2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P No.2026

and 2029/2013 and the same was also intimated/confi rmed to the said august Court vide
letter dated 17-02-2014.

3. AND WHEREAS, you filed a Writ Petition bearing No0.615-P/2014 before the

Peshawar High Court Peshawar against your termination order which was dismissed by
the Hon'ble Court vide its judgment dated 26-02-2014, - being not entertainable.
Subsequently, you challenged the said judgment .before the :Supreme Court of Pakistan
vide C.P No.551 of 2014 and the apex court vide Order dated 28-04-2014 disposed off

the said Civil Petition in terms that in the event of filing the appeal, the Servicé Tribunal
shall decide the appea! as mandated in law.

4. AND WHEREAS, you also filed Service Appeal No. 793/2014 before the

Khyber Pakhtunkhwa Service Tribunal Peshawar which was also dlsposed off vide its

judgment dated 30-12-2015, with the direction to decide the departmental appeals of the
appellants strictly in accordance with law/rules considering each of the appeal on its

merits and fulfilling the requirements of opportunity of personal heéring

5. AND WHEREAS, you were given the opportumty of being heard on

08 02-2016 and material on record perused. It revealed that your appointment as Sub
. . Engineer was effected as a consequence of production of a politically motivated list by
the then Political Secretary to Chief Minister and that too, in sheer violation of the

provusmns ‘contained in the K.p Clvﬂ Servants Act, 1973 and the rules made there-under.,




The then Chief Engineer (South) PHE abused his powers while grabbing the a'lg:ﬁority "
vested in the K.P Public Service Cbmmission_. Even C.E (South) PHE was not competent
to make your appointment on adhoc basis for want of NOC from the K.P Pubtic Service
Commission, advertising the post as per prescribed proceduré, bbsewing merit, zonal

. allocation and mandatory recommendations of the Departmental Selection Committee. As
such, your appointmeht as Sub Engineer PHE stands vofd ab-initio and ultra-vires of the
provisions contained in the law/rules/policy ibid. Hence, your termination order dated 14-
02-2014 by the competent authority is qui‘t'e Iegal, lawful, valid and ddes not require any
review, modification or setting aside whatsoever by the appellate authority.

6. NOW THEREFORE, after having considered the material on record & your
- explanation during peraonal hearing held on 08-02-2016, your facts appealed against the
C.E (South) PHE Office Order dated 14-02-2014 have not been established and in
exercise of the powers as Appellate Authority, conferred under the K.P Civil Servants
(Appeal) Rules, 1986 and all other such powers in this behalf, your departmental appeal

is hereby dismissed for the reasons mentioned in Para-5 supra.

(NIZAM-UD-DIN)  #: 49
~ SECRETARY TO
- GOVERNMENT OF KHYBER
PAKHTUNKHWA PHED

(APPELLATE AUTHORITY)
- ENDST: NO & DATE AS ABOVE: : -

-Copy forwarded to the:-
\_ 1. Regsstrar Khyber Pakhtunkhwa Service Tnbunal Peshawar w/r to his No. 29/ST
dated 05.01.2016 for information.
2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his
No. (SR GP)ERAD/1-5/Lit/Appeal/2013/492-95, dated 06.01.2016.
3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.

SECRETARY TO - i 148,
GOVERNMENT OF KHYBER
PAKHTUNKHWA PHED

(APPELLATE AUTHORITY)
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