3

BEFORE THIEE KITYBER PAKHTUNKIIWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No. 801/2022

BEFORE: MRS, RASHIDA BANO MEMBIER ()

MISS FPAREBHA PALL MEMBILER(E)

Abdus Satam. 5741, l:x-Constable Police 1.ines, Peshawar. R/O Quarter No.
§9-C, Civil Quarters, Kohat Road, Peshawar.

................................................................................ (Appellant)

Versus

. Government of Khyber Pakhtunkhwa through Inspector General of Police,
Police Lines, Peshawar.

2. Revision  Board  through Additional Inspector  General of Police,
Headquarters, Khyber Pakhtunkhwa, Peshawar.

3. Superintendent ol Police, HHeadquarters, Peshawar,

4. Deputy Superintendent of Police, Complaints/Linquiries, Capital City Policc,
Peshawar.

5. Capntal - City  Police  Officer, Peshawar CCPO  Office, Peshawar.
........................................................................... (Respondents)

Mr. Bilal Ahmad Kakaizai,

Advocate ... lorappcllant

Mr. Muhammad Jan, ... For rcspondents

District Attorney

Date ol Insttution.................. .. 11.05.2022
Pate of Hearing. ... e 29.02.2024
Datc ol Dectston...ooo 20.02.2024

JUDGEMENT

FARPEEIIA PAUL, MEMBIR (E): Phe service appeal in hand has been

mstituted under Sccetion 4 ol the Khyber Pakhtunkhwa Scrvice I'ribunal Act,

1074 acainst impugned original order dated 03.02.2021, appellate order dated

09.09.20721 and reviston order dated 13.04.206220 1L has been prayed that on

acceptance of the appeal the impugned orders might be sct aside, being against

the Taw, and the appetiant might be reinstated into service with all back wages
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and benefits, alongwith any other remedy  which the Tribunal  deemed

appropriate.

2. Briel facts ol the case, as given in the memorandum of appeal, are that
the appellant was the employece of the Police Foree. An enquiry was conducted
against him for his a]lcgbd absence from duty w.e.f 30.01.2020 to 11.07.2020.
e appeared in the said proceedings and the Inquiry Oflicer recommended that
he might be awarded minor punishment ol censure and his absence period be
treated as lcave without pay. On 26.11.2020, final show causc notice was
issucd o hin"z in which it was asked from him that why not the proposed
penalty should be imposed upon him. The appellant replied to the said show
causc notice. On 03.02.2021, impugned order of dismissal was passced against
the appellant in which wrong data was quoted by the rcspondcn;s. l'eeling
aggricved, he preferred departmental appeal which was rejected on 09.09.2021.
The appcellant then preferred revision petition before the Appellate Board under
Rule 11-A of the Khyber Pakhtunkhwa Police Rules, 1975 but he was not
allowed to be heard in person. Vide order dated 13.04.2022, his revision

petition was rejected; hence the instant service appeal.

3. Respondents waere put on notice who submitted their jomt parawise
comments on the appeal. We heard the learned counsel for the appellant as
well as learned District Attorney for the respondents and perused the case file

with connccted documents in detail.

4. L.ecarned counscel for the appellant, afier presenting the case in detail,
argued that the respondent department badly failed to reflect the truc and actual

position ol the case. He argued that absence of the appellant was not willlul but
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duc to ailment of his son, duly supported by medical certificates  but the
Enquiry Officers and the competent authority did not bother to take a look at
his requests. Learned counsel further argued that the respondent department
introduced a new mode and reason for intlicting punishment, as belore passing
the appellate order, the competent authority ordered to submit medical report
of being not addicted to any drugs. "The appeliant gave samples of his urine to
the Laboratory i which he was found to be an addict of charas despite the fact
that he never used any addictive drugs, except a pain killer for his bacl-< pain.
He further argued that according (o the impugned order dated 03.02.2021, the
appcetlant had not submitted reply to the show cause notice which could be
verified from the contents of appellate order dated 09.09.2021 which stated
that he  had submitted reply to the show cause notice. e requested that the

appeal might be accepted.

5. Learned District Attorney, while rebutting the arguments of learned
counscl for the appellant, argued that the appellant was proceeded against
departmentally on the charges that he while posted at DAR Peshawar absented

himsell” from his official duty w.ell 30.03.2020 to 11.07.2020 and [rom

13.07.2020 to 05.02.2021, making a total of 12 months, without sanction ol

lcave and prior permission of his seniors. He was issued charge sheet and
statement ol allcgations, and (wo scparate enquirics were conducted against
him. Lcarncd District Attorney stated that he was repeatedly summoned and
was also contacted on his cell phone 1o attend the enquiry proceedings but he
did not turn up and hence ex-parte proceedings were initated against him,
wherein the allegations ol willlul absence were proved against him. Aller
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completion ol the enquiry proceedings, the appellant was issued final show
causc notice by the competent authority to which his reply was lound
unsatisfactory. e further argued that the appellant remained willfully absent
from his lawful duty for a long period and had rightly been dismissed from

service. He requested that the appeal might be dismissed.

6. From the arguments and record presented before us, it transpires that the
appcllant, who was serving as Constable in the provincial police, was
procceded against departmentally on the charge of absence {rom duty and
awarded major penalty of dismissal from service. The plea taken by the learned
counsel for the appellant is that an inquiry was conducted against him by the
Deputy Superintendent ol Police, Complammant/linquiry, CCP Peshanvar, in
which he appearcd belore the Inquiry Officer and presented his casc ol
absence, from 30.01.2020 to 11.07.2020, in the light of charge sheet dated
18.11.2020, who recommended minor punishment of censure and ucating the
abscnce period as without pay. In pursuance of that, a final show cause notice
was served upon him, to which he responded. As the responsc to show cause
notice is not available withy the appeal nor could it be produced by the fearmed
counsel for the appellant during arguments, thercfore we cannot say with

certainty that the appellant responded to it.

7. On the other hand, the respondents arc presenting an altogether different
and conflicting picture in their reply as well as during arguments. According to
the reply, two inquirics were conducted, one by Assistant Superintendent of
Police Fagirabad Peshawar and the other by SDPO Warsak. The one conducted

by ASP Faqirabad was ordered on 14.01.2021 for the period of absence from
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30.01.2020 o ]'] 07.2020 and its report was submitted by the LO on
25.01.2021. The other inquiry conducted by SDPO Warsak was ordered on
28.10.2020, for the period from 13.07.2020 to the date when inquiry was
ordered, 1.¢ 28.10.2020, and its report was submitted by the 1O on 20.01.2021.
Final show causc notice was issued on 25.01.2021 in the light of inquiry
conducted by SDPO Warsak. The impugned order of dismissal {rom service
dated 03.02.2021, was issucd the light of inquirics conducted by ASP
l'agirabad and SDPO Warsak. When confronted about the inquiry conducted
by DSP Complaint/linquiry, CCP, Peshawar, the departmental representative
produced the statement of allegations dated 18.11.2020, vide which the DSP
Coordination and complaints had been appointed as Inquiry Officer for inquiry
of absence from 30.01.2020 to 11.07.2020, alongwith his Inquiry Report dated
26.11.2020. He also ]D.I'OdL-JCCd a copy of final show causc notice dated
26.11.2020, showing the receipt from the appellant that he had received it on

30.11.2020.

8. As regards the point raised by the learned counscel for the appellant that
he was unaware of the two inquirics, conducted by ASP Fagirabad and SDPO
Warsak, based on which he was dismissed {rom service by placing him ex-
parte, the I(;a;'ITC(j District Attorney as well as the departmental representative
were asked to produce any record/evidence whether the charge sheet and
statement of allegations in both the inquiries were served upon the appellant.
No such record/evidence was produced belore us. Morcover, it was noted that
two inquirics ol the same period of absence, 1.c 30.01.2020 to 11.07.2020,

were conducted. one by DSP complaint and the other by ASP Faqirabad.
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Similarly, inquiry by ASP I‘agirabad for the period from 30.01.2020 to
11.07.2020 was ordered at a later date i.c. 14.01.2021 as compared to the onc

ordered on 28.10.2020 for the period from 13.07.2020 to 28.10.2020.

9. In view of the conflicting stance taken by the respondents and not
properly associating the appellant with the two inquires conducted by them, in
pursuance of which major punishment was awarded to him, it would be in the
fitness of the matter that the case be referred back to the respondents for
denovo inquiry. The appeal is partially allowed and the appellant is reinstated
mnto scrvice for the sake of denovo inquiry. Respondents are directed to
conduct Lhc' inquiry by [ully associating the appchiant in the process and
provide him full opportunity to present his case and fulfill all the necessitics of
a fair wrial, under the refevant law and rules. The entire process of denovo
inquiry shall be completed within sixty days of the reccipt of copy of this
judgment. The grant of back bencfits is subject to the outcome of denovo

mquiry.  Cost shall follow the event. Consign.

1. Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal this 297 day of I'ebruary, 2024.

(RASHIDA BANO)
Mémber (19) Member(J)

*foazleSubhan P.S*
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29" Yeb. 2024 01.  Mr. Bilal Ahmad Kakaizai, Advocate for the appellant
present. Mr. Muhammad Jan, District Attorney alongwith Qisro
Khan, Inspector (lL.egal) for the respondents  present.

Arguments heard and record perused.

02, Vide our detailed judgment consisting of 06 pages. the
appeal is partially allowed and the appellant is reinstated into
scrvice for the sake of denovo inquiry. Respondents are
dirccted to conduct the inquiry by fully associating the
appellant in the process and provide him full opportunity to
present his casc and fulfill all the nccessitics of a fair trial,
under the relevant law and rules. The entire process of denovo
mquiry shall be completed within sixty days of the receipt of
copy of this judgment. The grant of back benefits is subject to
the outcome of denovo inquiry. Cost shall follow the event.

Consign.

(3. Pronounced in open court in Peshawar and given under
X e R i1 .
our hands and scal i ke Tribunal on this 297 duy oy

lebruary, 2024.

(FARYATIA PAUL) (RASHIDA BANO)
Mecember (12) Member(])

*Fuzal Subliany PS*
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