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Service Appeal No. 216/2023

CMAIRMAN
ivir‘MBr'R(n)

KAI.IM ARSilAD KHAN 
MISS I-AREI/IIA PAIJI.

bp:I‘Orp::

Zaheej- ud Oin S/O Muham.i-nac! Saeed, SDPX) (M), Khar I^ajaui'. 
.............................................................................................................. (Appeflant)

Versus

1. Government of Khyber Pakhtunkhwa through Secretary It&SE 

Department Peshawar.
2. Government of Khyber Pakhtunkhwa through Secretary Finance 

Department, Peshawar.
3. Director '1/&SE, Khyber Pakhtunkhwa, i^eshawar.
4. Accountant General Khyber Pakhtunkhwa, Peshawar.
5. District Education Ofllcer, riajaur. ..

Mr. Muhammad Ayub Khan Shinwari,
Advocate

(Respondents)

f'or appellant 

For respondentsMr. Asif Masood Ali Shah 
Deputy District .Attorney

19.12.2022
23.02.2024
23.02.2024

D.ateof Institution 
Date ofFtearing... 
Date of Decision..

JUDGliMliNT

l-AR.Id-dIA PAlJl.. M1-:MBF:R (1-): The service appeal in hand has been

instituted under Section 4 of the Khyber Pakhtunkhwa Service 'Fribunal Act, 

1974, with the payer that on acceptance ok the appeal, the impugned order 

dated 19.11.2022 be declared as against the law and ineffective upon the 

rights of the appellant and the act of respondents of withdrawing the benehts 

of BPS- 17 (Personal ) from him be declared as against the law and without

lavv'ful authority and the respondents might llirthcr be directed to grant and 

frx his pay and allowance in BPS- 17 with effect from 05.05.2011 with

arrears and all other back benefits or respondents be. directed to revert the
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appellant back to Teaching Cadre w.c.T 05.05.2011 and be granted same

perks and privileges as his colleagues were gelling who were appointed with 

him as SKT, alongwith any other rclici' which the Tribunal deemed

appropriale.

Brief facts of the case, as given in the memorandum of appeal, are2.

orderthat the appellant was initially appointed as SST (BPS- 16) vide

dated 12.07.1999 in the respondent department. After rendering ten years

continuous regular service as SS’l and AfX) in BPS- 16, he was awarded

.BPS- 17 (Personal) on the recommendation of the Departmental Promotion

Committee vide notillcalion dalcd 25.()5.2t) 10. On the bifurcation of the

Teaching Cadre and Management Cadre in the respondent department, few

posts of ADIT) (M) (BPS- 16) were advertised. The appellant being eligible,

applied for it through proper channel, qualilied the test and interview, and

was appointed against the post of ADIT) (M) vide notification dated

05.05.201 1. At the time of appointment against the post of ADEO (M), the

appellant was drawing his pay and allowances in BPS- 17, which was

awarded to him vide notification dated 25.05.2010. lie, after appointment

against the post of ADIT) (M), was under legitimate expectancy that he

would be gi'antcd pay protection and would be allowed to draw pay and

allowances in BPS- 17, but respondent No. 4 issued revised pay slip and

fixed his pay in BPS- 16 instead of BPS- 17. 'fhe Office of respondent No. 3

had time and again requested the respondent No. 4 to allow the appellant to

get pay and allowances of Bl'S- 17 but to no avail. I'ecling aggrieved, he

approached the respondents by filing the departmental appeal, which was

apse ol' the slaiuiory time for deciding thenot decided. After the
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dcpartmenta] appeal, he lllcd Service Appeal No. 11407/2020 before the

'I'ribunal and vide judgment dated 28.1 0.2021, the case was remitted back to

the respondent IMo. 1 with the directions to take up the case with respondent

No. 2 i.c. I'inance nepartmciK, and ilTcrcalicr decide the departmental

appeal of the appellant. In pui-suancc of the judgment, the respondents

issued the impugned order dated 19.11.2022, received by the appellant on

26.1 1.2022; hence the instant service appeal.

Respondents were put on notice, 'fhey submitted writtena.

We heard the learned counsel for thereply/comincnts on the appeal.

appclianl as well as learned Deputy District Attorney for the respondents

and perused the case lilc with connected documents in detail.

Learned counsel for the appellant, after presenting the case in detail,4.

argued that the appellant had not been treated in accordance with law and

the impugned order was incifective upon his rights. He further argued that

other colleagues of the appellant who were granted BPS- 17 (Personal)

alongvvith the appellant through tfie same notlllcation were getting its

Me further argued that thebcnchts, while he had been discriminated.

treatment meted out to the appellant was against.the spirit of F.R 22 as well

as judgment ol'the 'LribunaL 1 le requested tiiat the appeal might be accepted

as prayed for.

Learned Deputy District Attorney, while rebutting the arguments of5.

learned counsel for the appellant, argued that award of Bi^S- 17 (Personal)

to the appellant vide notiheation dated 25.05.2010, under the upgradation

policy, was against the post of SST in BPS- 16 Teaching Cadre, whereas,

-the appellant had joined the post of ADLO in ITS- 16 Management Cadre

V



05.05.20] 1 and hence, the bcnefils of upgradation in BPS- 17 (Personal)on

withdrawn from him under the rules due to the change of cadre fromwere

SS'f to ADliO by him in the respondent department. Me further argued that 

against the order dated 19.11.2022, no departmental appeal had been filed 

by the appcManl till the dale of hearing and hence the appeal was not 

maintainable. Me requested that the appeal might be dismissed.

The appellant has sought llxation of pay and allowances in BS- 17 

with effect from 05.05.2011 alongwith arrears. Arguments and record shows

6.

that he was llrst appointed as SS T (I^S- 16) in 1999 and in 2010, he was

17, When the teaching andawarded personal upgradation in BS

management cadres were biFurcated in the Idementary and Secondary 

Ifriucation Department, he got selected through the Khyber Pakhtunkhwa

Public Service Commission to the post of .ADIT) (M) BS- 16 in 2011. At

that time he was drawing salary in BS- 17, but when he got selected in BS

1 6, his salary was fixed in BS- 16 while his last drawn pay was protected, as

stated by the learned counsel for the appellant. It is extremely clear that the

appellant was given personal upgradation in BS- 17, while he was serving 

the respondent department in its teaching cadre. Upon bifurcation of cadres, 

he applied for initial appointment against a post of management cadre in 

BS- 16 on his own sweet will. Under the rules, pay of a civil servant is 

protected and the same fact has been admitted by the counsel for the 

appellant that his last drawn pay in BS- 17 (Personal) has been given 

protection. As regards the fixation of pay in BS- 17, the question is how can 

the p^y of a government servant/eivil servant, who gets appointed in BS- 16, 

be fxed in BS- 17? No rule could l)c iderililied by the counsel for the
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17, while hisappellant under which his pay could be llxcd in BS 

appointment was made in BS- 16. i'hcrc is no second opinion that pay of a

government scrvant/civil servant is fixed in the scale in which he is 

appointed, and to the same the learned counsel did not differ but insisted to

allow the same on humanitarian grounds as the colleagues of the appellant,

in teaching cadre, had been promoted to BS- 1 8 and 19. In our opinion, there

is no provision in the rules for such lixation of' pay and the appellant had

been granted the due benefit of pay protection.

in view of the above discussion, the appeal is dismissed being7.

groundless. Cost shall follow the event. Consign.

Pronounced in open court in Peshawar and given under our hands8.

-wv/ dav of Pebruary, 2024.and sea! ofihe Tribunal on this 23

(KALIM ARSHAD KflAN) 
Chairman

(VAKpiWA PAIJIO 
Member (If)

*l-'(rd(;Sul>luin. I’.S*

■s.t ..
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Order

for llieMuhammad Ayub Khan Shinwari, Advocate 

appellant present. Mr. Asil Masood All Shah, Deputy District 

Attorney for the respondents present. Arguments heard and

23'^' Feb. 2024 01.

reeord perused.

Vide our detailed judgment consisting of 05 pages, the 

appeal is dismissed being groundless. Cost shall follow the

02.

event. Consign.

Pronounced in open court in Peshawar and given under

day o f

03.

rci• hands and seal of the 1 rihunal on this 23oui

February, 2024.

ARSHAD KHAN) 
Chairman

(l- ARiaHlA PAHTC
Member (hi)

^razal Suhhan I'S'’’


