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BEFORE THE KHYBER PAKHTUNKHWA SERV[CE TRIBUNAL PESHAWAR

i

Execution Petition l}lo. Z/g/ /2024

ll\[ K!éybcr Ps_n‘kh;ukh:va
R crvice Tribuna
Service Appeal|No. 822 /2020 " ;-
(Decided on|18.07.2023) Diary No L LSS O
Datec!M}Lf
Asghar l “
Sepoy (BPS-07), |
Bajaur _evis, Bajaur Agency Khar !....... e Petitioner

VerLus

l. The Govt. of Khyber Pakhtunkhwa
through Chief Secretary,
Civil Secretariat, Peshawar.

i
2. The Secretary, ':
Covt. of Khyber Pakhtunkhwa ;
Home & Tribal Affairs, ; '
Civil Secretariat, Peshawar. ! .
3. The Deputy Commissioner -

District Khar.

4. District Police Officer, b
District Khar.........ooco b, Respondents

Execution Petition for directing the Restgiondents to implement the Judgment
L i

of this Hon'ble Tribunal dated 18.07.2023 passed in Service Appeal

N0.822/2020.

~

Respectfully Sheweth, I

l. That petitioner had filed Service Appeal No.822/2020 which was allowed
L,
by the Hon'ble Tribunal vide Judgmét:'nt dated 18.07.2023 (Annex:-A).

| ¥
2. That after obtaining attested copy ott" the judgment, petitioner submitted the
same to the Department thr:f)'ugh application (Annex:-B) for

implementation in accordance with law.

Trat similarly, the Registrar of the [[ribunal has also transmitted the copy

(WS

of the Judgment to the Respondents, for compliance of the orders of the
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|
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Tribunal and even at the time of announcement of the Judgment the
. . ! R .

representative of the Respondents was also available, however, till date the

Judgment has not yet been iml_b%lemented, which has constrained the

Petitioner to approach the Tribunal ITor implementation of the Judgment.

It s, therefore, humbly prayed that Execution proceedings may kindly be

initiated' against the Respondents for non-fmplementation of the judgment of the

Honvblé Tribunal. @v#
.

' Muhammad A‘min Ayu,b
&';
Muhammad Gldzanfar Ali
Advocates, High Court
Dated: ¢ J /03/2024 i
|

! ‘ .
1, Asghar, Sepoy (BPS-07), Bajaur Levis, Bajaur Agency Khar, do hereby affirm and

declare on oath that the contents of this Petition. are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Hon’ble Tribunal.

| Gt

Deponent
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Service Appeal No’

\«3‘} BEFORE: ' MRS. RASHIDA BANO
. fg ~ MISSFAREEHAPAUL
e

- B - VERSUS j

| 1. Government of Khyb;r Pakhtunkhwa -

|
l
;:1:« .

IG?IYBB{PAI(}HUM(I-IWA SERWCE TRIBUNAL PESHAWAR

821/2020

' MEMBER ()
MEMBER (E)

i
RS I%ran Sepoy (BPS-07) Bajaur Levns Bajaur Agency, Khar.

t ... (Appellant)

I
4 .
through Chief Secretary, Civil

Secretariat, Khyber Pakhtunkhwa, Pcsha*war

2. Government of Khyber Pakhtunkhwa through Secretary Home & Tribal -

" Affairs Civil Secretariat, Peshawar.
. Deputy Commissioner District Khar.
4. District Police Officer, Khar.

(98]

Mr. Khalid Rehman i .
Advocate | 4« . | ; Forappellant
Mr. Fazal Shah Mohmand SR
Additional Advocate General v , L l?or respondents
g
Date of Institution.............. .:02,12.2020
Date of Hearing.................dveis 18. 07 2023
. Date ofDems&on ..... e 1807.2023 0
JUl‘)GEMEN_l;. .

RASHIDA BANO, MEMBER (3): The ins

 instituted under section 4 of the Khyber P

" Act 1974 with the prayer copied as below:

... (Respondents)

.l"‘: R
Istant service appeal bas begn

akhtunkhwa Service Tribunal,

(ot oy

¢
i

“QOn acceptance of the instant service appé'al, by modifying

the impugned original order dated

14. 06.2016 and sett;mg

YD

ATTR

2. Through this single judgment we inte

" aside the impugned order the lmpugneq final appe‘llate
rder dated 03.11.2020 the appellan‘ts may be reinstate into i’
v service w;th effect from 20.03.2008 with all back benefits. .

” 3
nd to d}ﬁpose ‘of instant service

1

, ki
: %éppeal as well as connected (i) Service Appt al No 822/2020 titled “Asghar

0 -

v
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2 Z/ ‘ o
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‘ : . 1 ‘: i
Vs. Government of Khyber Pakhtunkhwa through Chief Secretary and
' SRS 7 B B A

others” (if) Service Appeal No. 823/2020 titled [“Urqqr Ayub Vs. Qov’ernntent

- of f(hyber Pakhtunkhwa through Chief vSeeretary ';a',hd others”; (w,) Service

| Appea.l No. 824/2020 titled “Ghulam Younas Vs,Goverriment of Khyber

Pakhtunkhwa through Chief Secretary and others”'*(lv) Semce Appcal No.
825/2020 tltled “Noshad Vs. Govemment of I(.'hybe)fr Pakhtunkhwa through'

- Chief Secretary. and others” v) ESeMce Appeal No. ‘826/20?0 tltled

| “Abduliah Vs. Government of Khyber Pakh tunkhwa through Chref Secretary

and others” (vi) Service Appeal No. 827/2020 tltledi“Shams Ur Rehman Vs

N-Goy-ernment of Khyber Pakhtunkh\ya through Chlef Secretary and others”

(vii) Service Appeal No. 828/2020 titled “Imran Ullah Vs. Govemrnent of

Khyber Pakhtunkhwa through Chief Secretary anii others” (vm) .Serv;os

i Jf)-

Appeal No. 829/2020 titled “Faiz Ullailt Vs, Government of Khyber “
Pakhtunkhwa through Chtef Secretary and. others”F(rx) Service Appeal-No.

|
830/2020 trtled “Imran Vs Government of %ybeilpakhtuhkhwa through
I AN 5 i t i ' | )

Chref Secretary and others” (x) Service Appe‘ﬂ Nlo '831/2020 titled “‘Sahed
Ullah Vs. Government of Khyber Pakhtunkhrva thk’hhgh Chref Secretary ‘dnd '

others” (xi) Service Appeal No.- 832/20|20 trtled “Najeeb Ulfah Vs

t

Govermnent of Khyber Pakhtunkhwa through Chlei‘ Secretary and others”

(xn) Service Appeal No. 833/2020 tltled “Mozamln Vs Government of

l

Khyber Pakhtunkhwa through Chlef Secre tary and others’ (xm) Semce

Appeal No. 834/2020 tltled ‘Rooh Ul Amnt Vs Govemmerrt ‘o'f Khyber
Pakhtum(hwa through Chlef Secretary and others’i (xnv) SerytcelApoeal hlo
1417/2020 titled “Syed I-Iablb Jan Vs. Goverltrnent[ J:)fili(hyber Pekhtunkhiwa |
- through Chief Secretary and others” as n 51'1 : these eppehls ‘c:)m;h!on
' I?gf:t’i’?i TSR Y

question of law and facts are involved.
\V, z
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3: . Bref facts of the case, as given in the memorag‘ndum ofl appeal are;ithat the

appellants were appointed in the respondent Depértment Durmg servme they

performed duties upto the entire satisfaction of thelr supernors* Vi;de order dated

20.03.2008, they were awarded major penalty of désmlssa] from semce against

which they filed departmental appeal followed byl service appeal, which were

" ‘disposad of jointly through consolxdated Judgment dated 11.05. 2015 The

respondents, being dissatisfied from the Judgment assalled the same before the

l

Hon’ble Apex Court by way filing of CFLAs which came up for-final' adiudication

on 20.05.2015 and ApexCourt upheld the Judgment 'of Tribunal dated 17.05.2015

by dlrectmg the respondents to hold an mqulry a(s 'per law The- respondents

reinstated the appellants into service vide order dated 08.12.2015. Another order

i
H

© was issued on 11.12.2015 whereby it was held ;tha,}a the reinstatement, iorder of

the appellants is only for the purpose of condp%ting of .indmiry.arldi till ithe

finalization of the inquiry none of them W1ll be e'ntm']ed for any finarncial! benefits.

Then inquiry committee was consututed ‘Wwho' fionducted the 'inquiry " and

submitted its findings, after which appellant alo'ngwith others’ were fémstated

into service vide order dated 14.06.2016 with 1mmerl1ate effect and wete kepl at

the bottom of seniority list. Fe€ling aggrleved the appellént filed departmental

representation on 29. 07.2016 which was not responded Then he ﬁled serv;ce"

* appeal before Federal Service Tribunal which' was dlsposed of with dxrection to

~

G

respondents to pass order on his departmental feprese'ntation Respoﬁdénts

qdoar

falled to comply with the direction of the Fedéral Service Tnbunal hence

IS
{ !

appellams again ﬁled service appeal before Federal%Semce Tnbunal lslamabad

[N

:'-r S A F R IR :a:::l

Durmg pendency ot the appeal, 1espondents cnsmlssed the departmenta]

ty

[ l

T S R L (1

representation of the appellants, resultantly semee appeals of the appellants

|

‘l:'il‘;’u;:

were disposed of vide order dated 20.04. 2017 whlch was again challenged

-3

hrough fresh appeal by the appellant and others but due to 25" Constltuuonal

||r : !"\l *fi"'
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|
Amendment of May 2018, FATA was merged with khyber Pakhtunkhwa gnd Levy

! 1 [

&Khasadar Forces stood provincialzed vxde notlﬁd?ation dated 12. 03 2019 'Vlde

4‘ .
judgment dated 04.12.2019 revision petition was tex‘nénded f)ack’ ‘to"'the

responaents to consider it as departmental appexﬁ' and delemed 1t afrésh after
providing proper opportumty of personal heanngtu Respondent after aﬂfordmg
opportunity to appellant again turned dowmthe}r%quest of gt‘vmg,back beneﬁts

vide impugned order dated 03.11.2020, hence the inistant service appea-l,

|

3. . Respondents were put on notice, i who }submitted written

!
replies/comments on the appeal. We have heard|the learned counsel for the
t' . o : '
appellant as well as the learned Additional Advoc?ate General and perused the

’ [
case file with connected documents in detail, . j
: ‘ ;

o . f,; b il i

4. . Learned counsel for the appellant argued %hat the apPellants weret not
. !

treated in accordance w1th law, rules and pohcy ?nd respondents[ are v101ated

Article 4 of the Constitution of the Islamic chpblig of P_akistz;m, ,«1_149.73,',He
. .!ir' g h HEHE 7

contended that impugned order passed by the n?s!;;’ppd;ertts; is unjust, tinfair and
hence not sustainable in the eyes of law, He. ;furtheq contended ) that the

. appellant’s absence from duty till the date of r-eim%tatement was qeither willful

o

nor deliberate rather appellant was unlawfully shown absent from duty, he,
¥ . PRI SRR

therefore, requested for acceptance of the instant servxce appeal.

|

5. Conversely, learned Additional Advocatei General argued that the

|;,, P ] N

appellants have been treated in accordance with rules and policy. He contended

that the appellant alongwith others being mémbcrs of discipliﬁ‘éd force

S £ > 1 SRR
deliberately absented himself from lawful duty ind to that effect-the then

3 ) N R j | ".
Political Agent issued notices to them for joining rluty but m vain. In! the year

2007-10 the insurgency si;read in the district and t“ie ap;;ellant Ic& thé law and
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order at the mercy of miscreants therefore, they were rightly dismissed from

[ P O N A

l[l
I | f 3 g
L “ ( ' ] | S ti
6. Perusal of record reveals that appellanti ere appomted as.Sepoy in
i At
respondent department and were dismissed fo servwe vxde order dated

l : nll .fzgu.

20.03. 2008 Appellants ﬁled departmental appeal alll then service appe'al before

Federal Service Tribunal which was decxded thrt‘) consoltdated Judgment
| . |

-u"-"""“

B

dated 11.05.2015 by holding that:

==—~—--r

o |
“Consequently upon what has been dzscussed alove, we are. of the

considered view that the zmpugned orders whether verbal or written,
are not sustainable in the eyes of law as they are in violation of the
dzctum laid down by the Hon’ble Supreme Court of Pakistan. The

impugned orders are, therefore. accordmgly set aside and

B S TR I A F

- -resultantly the instant appeals are accepted and appellant.s are
' ordered to be reinstated into service ﬁ*omgthe date of zmpugned |

orders. However, the question of back benef ts shall be de z‘ded by .
e . s
the competent authority in accordance wzth the mstrucnon contamed _

" at Serial No. 155, Vol.II of Civil E.s‘taLIzsh)nenz Code ().%stacode .
2007 Edition), and Ike dictum of law as: latldlfown in judgmf’nr of the
Hon’ble Supreme Court of Pakzstan reported as 201 0 SCMR 1 1 "

i '
Respondents challenged sa1d ‘order in CPI.A before august Supreme Court of

PakJstan which was dccxded on 20.10.2015 by upholdmg Judgment of Federal

[
| G

Servrce Tnbunal Respondents as a result cf" 1t conducted mqmry -and: remstated

appellants in service vide order dated 14.06. 2016 buf with u’m‘ncdtéte effect and

5
o P e ‘(“ oy

demed back benefits to them and kept all of them at the bottom of semorzty list.

'x,‘

- Appellants challenged said order dated 14. 06 2016 in: départmental appeal on

29.07.2016 whtch was not responded. So they ﬁled service appeal o Fedcral

"'.Mi B ] "j l’t|'

o ¥
‘Service Tribunal and durmg pendency of that appeal departmental appeal was

dismissed vide order dated 25.04.2017, which w.as: agéln challenge'd- through

[

, fresh appeal by the appellants but due to 25" Ce'ns 1tutnonal Amemlment of May




. .2018, FATA was merged wnth Khyber Pakhtunlhw? Levy and Khasadar Forces

stood prov1nc1ahsed vide notification dated \2 03 2019, therefore through
1 ' L !

R
judgment dated 04. 12 2019 revision petmon Was remanded back to the
ced

. . 4 i
respondents to cons:der it departmental appetli:and dec:ded it afresh after
3
provxdmg proper opportunity of personal heanni Respondent after affordmg

)
opportumty of hearing to appellants again turned 1own thelr request for gwmg
back benefits etc vide impugned order dated 03 ll iZ)ZO L ”
i

7. Federal Serv:ce Tribunal vide judgment and ordel dated 11.05. 2015 has. held

about the back benefits that it shall be decided by the competent authority in

l

accordance with the instruction contained. at senal No. 155 vpl.ill“ of Civil

» i
*, Establishment Code (Estacode 2007 Edition) and dictum of law as laid down in
i S
judgment of the Hon’ble Supreme Court of Pakiétlefh re'poxt'edi. as 2’610. SCMR 11.
) !,

This order about back benefits was upheld By Supreme Court of Paklstan vnde

order dated 20.10. 2015 The representatlon of the appellants for grant: of Jback
‘benefits filed against order dated 29.04. 2016 was dectded b); the 150115&1 A;ent
Bajaur on 24.02.2017 wherem factum of; .secrei mqu;r)jf enoultj tne farl‘t of
b o
appellant being on gamful business of earmng weé rnen'tltoned If ‘durmg eecret

inquiry it came into the knowledge of Polttlca] Agtmt Bajaur that appellant was

earning money and was on job during intervening pertod, tflen he must put 1t to

N kiR Wi ooyt h
the appellant and provide opportumty to accept or- to rebut 1t So on the basis of
A :

setret inquiry holding that appellant was on gamfu! busmess durmg hlc. dtsmtssal
'\«: o o oW

pernod is not logical and is lI‘l_]LlSthe, against the fau‘ tnal and mqutry Moreover in
S R it

accordance with verdtcts of Superior Court and FRS4; remstatement of an

K

-').'

-l Il . I e ‘, 1
employzee, consequent 'to setting aside his dtsmtssallremoval rrom scrv:ce the
BET R ool
entitlement of employee to have the penod of Tns absence from hlS service
; \;;; ' " R EO ST
treated as on duty is a statutory consequence of his betng remstated on: merits.

ct:r& t, ,tt._ R N

.
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-already been done in year 2016 in the przsent case ‘when all the appellants were

¥ SRR
reinstated into service. ) ' -

Ly
. il 1 .
i ! A | i St RRTEN

8. It is also pertinent to mention here that some colleagues of "théj_:éppgllant

were reinstated with retrospective effect by the rF$p'on:1?nt w&lcf order dated

. 03.07.2013 as a result of judgment of Federal Seir}/li:e Tribuhal IIslaiimb"’ad pa:ssed
: ) A A N R R

Sy

on 01.03.2013. Federal Service Tribunal Islamaba'tl&{alsé passed such like nature

-‘E:ll)’;!‘ st

order in case of appellants vide judgment and orde; dated 11.05.2015 upheld by
Supreme Court of Pakistan on 20 10.2C15. and. ;ubsequent order of Federal
Service Tribunal Islamabad dated 04.102019. Itgrwnll not be out of place to
mention here that 92" ofﬁcxals/scpoys were g1vcn back ' benefits by the
respondent who were dismissed on the same charges, but present appcllant ]
request for back benefits was turned down Wthh 1s 1nJust1ce w1th the appellant

?

and against the principle of justlce. Concent of fglr trial and equality demands

“that when employees having identical and similar fzasefw,,er;e given fba;cl{ ‘berefits
: .

' '.»'1’ : PR :" Y
by the respondent, then present appellants also degerve the same tredtmént; but

respondent did not treat them like other ol‘ﬁc{als, w)hlch is’: dlscri;llmatlon

Respondents are directed. to reinstate the dppellgnis ‘with rb‘trbs’i:e(:ﬁ'\ie éffect
r .

from the date of dismissal and not with immediate Jffect e

i

:.m| 1:='i‘g it
9. Asa sequcl to the above discussion, we a allow thls appeal m accordance

i,
| ifed

. i .
with relevant rules and law. Costs shall follow th]e e\fentI Consign.
. " X 3 ; v T N )‘ '

10.  Pronounced in open court at Peshawar and lg1f‘~v'en= uder ‘our hands and:seal
of the Tribunal on this 18" day of July, 2023. R " 3
t tod i S
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' ;f'.:(RAS 4BANO)| .
Member (J) *Kaleemultah
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IN THE COURT OF KP Ser (44 /s D n«_g ﬁi&/l(( Uy

 ' A%QKA&/

Appellant (sj)/l-;;!ifionw'(v)

/0 (@“%ﬁ/ //// Al ﬁ/@f

VERSUS "~

Respondent(s)

I/We

‘ g,[a,lt'ﬂvey. |

- do hereby appoint

Mr. Khaled Rehman, Advocate, Supreme Court & Mr. Muhammad
_ Ghazanfar Ali, Advocates in the above mentioned case, to do all or any
of the following acts, deeds and thingsfE

11

1

To appear, act and 1)16'1(1 for mc/us in the above mentioned case in
this’ Court/Tribunal in which tl‘e same may be tried or heard and

_any other proceedings ansmg out of or connected therewith.

]

To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and appllcqtlc'ns for compromise or withdrawal
or for submission to arbitraticn of the said case, or any other
documents, as may be dgemed necessary or advisable by them for
the conduct, prosecution 'Ior defence of the said case at all its stages.

' .

To receive payment of, and isste receipts for, all moneys that may
be or become due and payeble to us during the ‘course of
proceedings.

AND hereby agree:-

.
5 ek du s
» Sl

a. That the Advocate(s’ shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof 1/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to

me/us and fully understood by mz/us this

Signature of Executants

/

/ [ ,
g -/ ophe 2oy
Muhammad Ghazahfar All //

Advocate, High Court (A

4-B, Haroon Mansion v
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
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