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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

;
Execution Petition No.-. 22 / /2024

IN
Service Appeal No. 823 /2020  ¥srostesnar
(Decided on 18.07.2023) 0o
'E 3 Diary No._.ﬂ.g__g_.—.
i o Y-03- Y
§ Dated
Umar Ayub ;
Sepoy (BPS-07),
Bajaur Levis, Bajaur Agency Khar .............. e Petitioner
Versus |
l. The Govt. of Khyber Pakhtunkhwa -
through Chief Secretary, '
Civil Secretariat, Peshawar.
2. The Secretary,
Govt. of Khyber Pakhtunkhwa
Home & Tribal Aftairs,
Civil Secretariat, Peshawar.
3. The Deputy Commissioner
District Khar.
4, District Police Officer,
District Khar. ..o Respondents

Execution Petition for dirccting the Respondents to implement the Judgment
of this [Hou'ble Tribunal dated 18.07.2023 passed in Service Appeal
No0.823/2020.

Respectfullv Sheweth,

I That petitioner had filed Service Appeal No.823/2020 which was allowed
by the Hon'ble Tribunal vide Judgment dated 18.07.2023 (Annex:-A).

2. That after obtaining attested copy of the judgment, petitioner submitted the
same to the Department through application (Annex:-B) for

implementation in accordance with law.

(OS]

That similarly, the Registrar ot the Tribunal has also transmitted the copy

of the Judgment to the Respondents for compliance of the orders of the
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Tribunal and even at the time'of ar:fnouncement of the Judgment the
representative of the Respondentsz was also available, however, till date the
JTudgment has not yet been ixﬁplemented which has constrained the
Petiticner to approach the Tribunal for implementation of the Judgment.

[t is, therefore, humbly prayed that Ex%cution proceedings may kindly be

initiated aga'i'nst the Respondents for non-implementation of the judgment of the

Hon'ble Tribunal. - X

Through
Muhammad Amin Ayub
&
}
Muhammad Ghazanfar Ali’
Advocates, High Courl, ’
Dated: 6.2 /03/2024
Affidavit

I, Umar Ayul, Sepoy (BPS-07), Bajaur Levis, Bajaur Agency Khar, do hereby affirm and
declare on oath that the contents of this Petition are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Hon’ble Tribunal.

AL

- Deponent
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) ) KHYBH{PAKHIUNKHWA SHWICE"IR]BUNALPESHAWAR

y Iw:’,;::"\’\*\ ) - Service Appeal No. 821/2020 ' %‘/“?
SR ’3\ 'BEFORE: MRS.RASHIDABANO ... MEMBER )

54 X \m‘k’ | MISSFAREEHAPAUL .. MEMBER ®)

(Appellant)
CVERSUS
1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Khyber Pakhtunkhwa, Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Home &. Tnbal ;

Affairs Civil Secretariat, Peshawar.
3. Deputy Commissioner DistrictKhar.
4. District Police Officer, Khar.

(Respondents)
Mr. Khalid Rehman o o i .
Advocate . ‘4. % ., . Forappellant
Mr. Fazz] Shah Mohmand - SRR
_ Additional Advocate General i*t . For respondents
- li‘M I
Date of InSHEUtiON. ...........vrvr..-;.02112.2020
Date of Hearing.........c..ooovovvnns 18.07.2023

Date of Decision..... 1,,,...‘__.,,..,....'....18‘97 2023 . 0 0

JUDGEMEN’R

T —
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RASHIDA BANO, MEMBER (J): The msuant semce appeal has begn

" instituted under section 4 of the Khyber .Pakhtunkhwa Service Tribunal,

o

Act 1974 with the prayer copied as below: oy e

- “Onp acceptance of the instant service appéal by modifying

- the impugned original order dated 14.06. 2016 and sett:mg

YRTED aside the impugned order the lmpugneq final appellate
rder dated 03.11.2020 the appellants may be reinstate into 1\ ¢

won PR oee with effect from 20.03.2008 with all back benefits. .

Sovhive ) :
~ e A3 P

I

.2, Through this single judgment we intend to d};;poée of instant service

l

. %a;peal as well as connected (i) Service Appeal No.:-;.822/2()20 titled © AS’gh ar

o




Vs Govemmcnt of Khyber Pakhtunkhwa through IChlef Secretary and’
others” (i) Service Appeal No. 823/2020 tltled “Urnafrl Aytlb Vjs Gox;ernment
-of Khyber Pakhtunkhwa through Chief Secretary and others” (iii) Service
| Appeal No. 824/2020 titled “Ghulam Younas Vs.! Goverriment of Khyber
Pakhtunkhwa through Chief Secretary and others” (1v) Semce Appeal No.
825/2020 titled “Noshad Vs. Gavernment of Khybéé ‘Pakhtunkhwd through
Chief Secretary and others” (v) Service Appea;’ No. ‘826/20?0 fitled
. “Abdullah Vs. Government of Khyber Pakhtunkhwa through Chlef Secretary
and others” (vi) Service Appeal No. 827/2020 tntled “Shams Ur Rehman Vs
Government of Khyber Pakhtunkhwa through Chref Secretary and others”

)

~"(vii) Service Appeal No. 828/2020 titled “Imran Ullah Vs. Govérnment of
Khyber Pakhtunkhwa through Chief Secretary anti others” (viii) aServrce
Appeal No. 829/2020 titled “Faiz Ullah Vs. Govemment | of |Khyber “
Pakhtunkhwa through Chref Secretary and others?’r(rx).Serwce ‘Appeal No.
830/2020 titled “Imran Vs Government of I(hybei% ‘Pakhtuhkhwa through
- Chief Secretary and others™ (x) Service Appe‘ﬂ ’\1 . 583 ll/262I0 trtleﬂ “Sabed
Ullah Vs. Government of Khyber Pakhtunkhwa thrbggh Chref Secrctery ﬁnd |
others” () Service Appeal No. 832/2020 ’t'itilgd! “Najeeb Ullah! Vs.
Government of Khyber Pakhtunkhwa througﬁ Chr‘e)"l S‘ecrc}ttairy 'and others”
(xn) Service Appeal No. 833/2020 titled “Mozamm Vs Government of
| Khyber Pakhtunkhwa through Chief Secretary and‘ others”(xm) Semce
Appeal No. 834/2020 tltled “Rooh Ul Amin Vs. Governmetrt of Khybcr
Pakhtunkhwa through Chlef Secretary and others” (xxv) Seryrce Appeal No
L

1417/2020 titled “Syed Habib Jan Vs. Govcrnmcnt of Khybcr Pakhtunkhwa

' "“li gt L R}

b
through Chief Secretary and others” as m all these appeals common
o ?"@;T‘w Lo

‘Q' question of law and facts are mvolved.
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3: . Brief facts of the. case, as given in the memorafdum of appeal are;ithat the

appellants were appointed in the reSpondem Depértmenx Dunng setvnce they

(

performed duties upto the entire satisfaction gf Fhelfj supenorss Vide order dated
20.03.2008, they were awarded major penalty of dlfsmlssa,] from service against
I | Voo : I3 al

which they filed departmental appeal foilov}led b:v'i:ser'vice 'app;eal, which were

3
1

disposed of jointly through consol:dated judgment-date'd 11.05.2015. The

* respondents, being dissatisfied from the Judgment assalled the same before the

l

Hon’ble Apex Court by way filing of CPLAs wlnch came up for- final’ adjudlcatlon

on 20.05.2015 and ApexCourt upheld the Judgmentgof Tnbunal dated 11.05.2015
by dlrectmg the respondents to hold an 1nquny a(s per law The: respondents

reinstated the appellants into service vide order dated 08.12.2015. Another order

i.

i
was issued on 11.12.2015 whereby it was held ;tha,;; the reinstatement iorder of

" the appellants is only for the purpose of condn%ting of .inqmir,y,,' and till.ithe
finalization of the inquiry none of them w1ll be' e’ntm}ed for any financial’benefits.
Then inquiry committee was constituted - who E!onducted the 'inquiry ‘and

‘submitted its findings, after which appellant alongwtth others' were fé‘mstated

iz

into-service vide order dated 14.06.2016 with 1n1med1ate effect and wefe kepl at
the bottom of seniority list. Feeling aggneved the appellant filed departmental
represeﬂtatlon on 29. 07 2016 which was not .responded Then he ﬁled service

appeal before Federal Service Tribunal which' was dxsposed of with dlrectlon to
' A [
" respondents to pass order on his departmental representatlon Respondents

[RTENT S

failed to comply with the direction of the Fedfl:ral Servwe Tnbunal hence

appellanls again ﬁled service appeal before Fiederal Serwce Trlbunal lSlemebad

/Durmg pendency of the appeal, tespondents (;lsntlssed tlllc:-.1 de;;l'tlmental

representatnon of the appellants, resultantl)lrjserv[leeai)peells of ’tllte :;l)pelllz;nts

were disposed of vnde order dated 20.04. 2017 .:vlncih Iwesj agarn Eil;inéﬁged
' il

%hrough fresh appeal by the appellant and others but due to 25‘ Constitutlonal

A




-
Y

4 ¥

B i

Amendment of May 2018, FATA was merged with i(.hyber Pakhtunkhwa 5and Levy

‘& Khasadar Forces stood provincialzed vide notlﬁégatlon dated 12 03 2019 ‘Vnde

%
Judgment dated 04.12.2019 revision petmon V\ias reménded Back‘ ‘to"'the

reSpondents to consider it as departmental appeal*and deJemed it afresh after

"
provudmg proper opportumty of personal he?nng?z'-.Respondent .after: affording

opportunity to appellant again turned down jthe,reique‘st of giving back benefits

- vide impugned order dated 03.11.2020, hence the in;:tant service éppeal.

3.

case file with connected dvocuments in detail,

4,

appellant as well as the learned Additional Advoc%xte General and perused the

Respondents were put on notice, | who . | submitted written
E ! o .

replies/comments on the appeal. We have heard.f.the learned counsel for the

3
1

. i b
i '(11;.'t pab oy oo

Learned counsel for the appellant a.rgued t;hat the appellants were, not
I o4

: treated in accordance w1th law, rules and poh.y and reSpondenl& are, vxolated

Artlcle 4 of the Constitution of the Islamic Repubhc of Pak]stan, 1973 ‘He

1”

contended that impugned order passed by the responden.ts is unjust, Unfair and

hence not sustainable in the eyes of law. He. furthex; contended) that the

appellant’s absence from duty till the date of re1n§tatement was neither willful

-~

nor deliberate rather appeliant was unlawfullv shown absent from duty, he,
1

glt :'fﬂr

" therefore, requested for acceptance of the lnstant servnce appeal

5.

b

Conversely, learned Additional Advocatef General argued that the
. i[& . | .

appellants have been treated in accordance thh ruies and policy. He contended

that the eppellant alongwith others being members of dlsmplined force

T

dehberatel) absented himself from lawful duty 'iand to: thaf effect ihe {hen

I" (

Pohtlcal Agent issued notices to them for Jommg duty but m vam ln the year

2007-10 the insurgency spread in the district and ‘t}he apnellant leﬁ the law and
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order at the mercy of miscreants therefore, they were rightly dismissed from
service. bt e
' A A

6. Perusal of record reveals that appellantsi were appomted as Sepoy in

g § S I T
respondent department and were dismissad form service vide order dated
o i R

20.03.2098. Apﬁellants filed departmental ap‘peal‘ a 1d then service appeal before

Federal Service Tribunal which was decided through consolidated judgment
: E - (o

R 1 . . ,
] }

dated 11.05.2015 by holding that:

“Consequently upon what has been discusseld above, we are, of the
considered view that the impugned orders whether verbal or wrztten,
are not sustainable in the eyes of law as they are in violation of the
dictum laid down by the Hon’ble Supreme Court of Pakistan. The
impugned orders are, therefore, ac;ordmgly set " aside and .,
resultantly the instant appeals are acceﬁtaa’ :and cszp;;‘ellzlmlta :’l;re .
© -t ordered to be reinstated into service from. ithe date of zmpugned |
orders. However, the question of back benef ts shall be deczded by -
the competent aquthority in accordance wzth the mstrucnoﬁ contal;ed
at Serial No. 155, Voll of Civil Esmblzshment Code' dfszacode 2
2067 Edition), and the dictum of law as.laid: cgown in Judgmont of the .|

Hon'’ble Supreme Court_ of Pakistan, re;(rorteid@a.s;‘ %0] O!SCM{C 1"
o , o i
Respondents challenged said order in CPLA before august Supreme Court of

Pakistan which was decided on 20.10.2015 by uglloldmg judgment ol Federal

!'!

Serv:ce Tnbunal Respondents as a result of it conducted inquiry and- remstated

appellants in service vide order dated 14. 06.2016 'buf w1tll nnrnedlate cffect and

YA
- NPT

£
demed back benefits to them and kept all of them at the bottom of seruonty list.

lsl

T

”

' Appellants challenged said order dated 14. 06 201-6 m'départméntal a-ppeal on
29.07.2016 which was not responded. So thcy ﬁled service appeal 6 Federal
Service Trivunal and during pendency of that appoal oepartme;tal a;:ipieal was
dismissed vide order dated 25.04.2017, which 1 as agam challenged through

, fresh appcal by the appellants but due to 25 Constltutlonal Amenclment of May
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2018, FATA was merged w1th Khyber Pakht,mkhwa Levy and Khasadar Forces

stood provmcraltsed vide notification dated 12 03 2019, therefore, through

| |li

o
]udgment dated 04. 12 2019 revision pett jon vras remanded back to the

! AR

respondents to consrder it departmental appealland decrded it afresh after
1 i‘. }

providing proper opportumty of personal } nearmgr Respondent aﬁerT affordmg

) .

opportumty of hearing to appellants again turned down thelr request for gwmg

~ back benefits etc vide impugned order dated 03 ll 2026 S *
-

7. Federal Servrce Tribunal vide judgment and order dated 11.05. 2015 has, held.

P

about the back benefits that it shall be decrded by the competent authorlty in
“accordance wrth the instruction contalned at senal No. 155 vol 11 of Civil
Establishment Code (Estacode 2007 Edttton) and dlctum of law as laid down in
judgment of the Hon’ble Supreme Court of Pakrstasn reported as 2010 SCMR 11.

This order about back benefits was upheld by Supreme Court of Pakrstan vrde
. '1 : :
order dated 20.10. 2015 The representatlon of the appellants for grarrt of Jback
VI B TR R S l
benefits filed agamst order dated 29.04. 2016 was. {iecrded by thc Pohncal Agent

g -
|| ~"-‘-l|:' |1 3""i+

yo

Bajaur on 24.02.2017 wherem factum of. secrg t mqurry about the far*t of
1? :
: 4o ) t oy

appellant betng on gamful business of earnmg war mentloned If durtng secret

inquiry it came into the knowledge of Pohtrcal Agent BaJaur that appellant was

earning money -and was on job dunng tnterve'nng perrod then he must put lt to

l ! T l\ .
the appellant and provrde opportunlty to accept or?to rebut tt So on the basis of
i

secret inquiry holding that appellant was on galnfull“’busmess durmg hri% dlsnnssal
‘period is not logical and is m_|usttce, agamst the t‘arr tn'al {and imcijtnry I\Illoreol;er in
accordance with verdtcts of Superior Court a:ndl‘*‘ FR%4( retnstatement ti:;f an
empioyee consequent 'to setting aside his dtSsntlsial'./renro:raI] lfrorn ;er\ncel !the
entrtlement of employee to have the perlod ot ?hls absenee n'-'olh hlS serv:ce '
treated as on duty is a statutory consequeneel of hi:s |bemcg i.remstaltred [onlrnznts
. The term reinstatement means to place a person t;t'ihtls E)r;vtousi poSItton thatihas
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already been done in year 2016 in the present case when all the appellants were
. ' ‘ : e # s i l N ‘:.n. Coy,

reinstated into service. i ’ S
i ! ‘. : : y j : ' . | ! Yeso oy

8. Itis also pertinent to mention here thzt some colleagues of the f‘appe’llant

were reinstated with retrospective effect by the' ?:eép'ondent vi,del Otéﬁr.dat¢d

| . 03.07.2013 as-a result of judgment of Federal Sery}ee Tnbuhal Islamabad passed

W B ' 1%

!
on 01.03.2013. Federa! Service Tribunal Islamaba’ !also passed such like nature
S I O T

order in case of appellants vide judgment and ordej‘ dated 11.05.2015 upheld by

Supreme Court of Pakistan on 20 10.2015. and: bubsequent order of Federal

Service Tribunal Islamabad dated 04.10.20:9. Itglvvlll not be out of place to

ol
mention here that 92° ofﬁcials/sepoys were given back  benefits by the

respondeat who were dismissed on the same charges, but present appellant’s

request for back benefits was turned down wuch 1s mjustlee w1th the appel!ant
1
and against the principle of justice. Concept of fair trial and equality demands

that when employees having identical and sirilar FaSe"were give:i 'baick ‘benefits

by the respondent, then present appellants also de?brve the same; treatmént but
respondent did not treat them like other 6iﬁe$‘al‘sh V\f:hfch ;is'id;iscr‘in'liha'tion.
Re'SpOdeents are clirected- to reinstate the prellgnt'sfwltﬁ re%trasbeel?fve‘ éffect
from the date of dismissal and not with imme'diat'e" gffect a

.wi:- P la, i

9. Asa scquel to the above discussion, Yve allow thls appeal in accordance

-|I‘|

with relevant rules and law. Costs shall follow the event Con51gn .
: : }- b o

10.  Promounced in open court at Peshawar and Igwen under our hands and'seal

of the Tribunal on this 18" day of July, 2023, - l S S

- Y ?\ PR JER BT
gj !& _

i {(RASHIDABANQ)

. Member (J) "Kalemuullnll
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IN THE COURT OF KP Serviec Ivsbn MJ /-Zis/zd Wl

/ )’,/v;ém /Q f/cu%
J/

- Appellant(s)/Petitioner(s)

VERSUS 7~

o~ | 1 7
’ /&" (1"74’“/ [/d/ //L’/p/( Al 4.7’//“ng Respandent(s)

! . X
/'We . é(w[ ey ’ do hereby appoint
Mr. Khaled Rehman, Advocate, Supreme Cowrt & Mr. Muhammad
‘Ghazanfar Ali, Advocates in the above mentioned case, to do all or any
of thé}foll:owing acts, deeds and things.

To appear, act and plead for me/us ia the above mentioned case in
== X tl‘llS Court/Tribunal in which the same may be tried or heard and
* any other proceedings arising out of or connectcd therewith.

* To sign, verify and file or wﬂhd*‘aw all ploceedm s. petitions,

appeals, affidavits and -applications for compromise or withdrawal
or for submission to arbitration cf the said case, or any other
* documents, as may be deemed necessary or advisable by them for
- the conduct, prosecution or defence of the said case at all its stages.

CR

3.1 To receive payment of, and issue receipts for, all moneys that may
" be or become due and payable to us during the course of
proceedings.

AND hereby agree:-
poe : a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the seid case if the whole or any part
. of the agreed fee remains unpaid.
" In witness whereof 1/We have signed this Wakalat Nama
. hereunder, the contents of which have been read/explained to
 mef/us and fully understood by me/us this _
At

Signature of Executants

& W _Isife S ld
. Muhammad Ghazahfar Ali - /A
Advocate, High Court (A ,

4-B, Haroon Mansion
Khyber Bazar, Peshawar
Off; Tel: 091-2592458



