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; Execution Petition N
N

Service Appeal INiO. 833 /2020
8.07.2023)

t
i
]

(Decided on 1

3

ajaur Levis, Bajaur Agency Khar

0

A SERVICE TRIBUNAL PESHAWAR

6. 2] O 12024

Khv.‘)pr p,q!.
e akhe
Scrv htukhwgy

ice Tribunal

Diary No. ’ ’ §30
Datedw_aaa L(

Petitioner

| : ,
1 | Verst

The Govt. of Khyber Pakhtulnkhw

through Chief Secretary, _ !
Civil Secretariat, Peshawar.

Tlie Secretary,

Govt. of Khyber Pakhtunkhwa;
Home & Tribal Affairs,
Civil Secretariat, Peshawar.

t
1

The Depﬁtv Commissioner
District Khar. '

District Police Officer,
District Khar

.................................

A .,.Reégondentg

K
of this Hon'ble Tribunal dated 18.(
No.833/2020. '

!

xecution Petition for directing the Respbndents to implement the Judgment

7.2023 passed in Service Appeal

Respecttully Sheweth,

I

[\

(O8]

That petitioner had filed Service Ap
by:the Hon'ble Tribunal vide Judgmé
|§ |

~

That after obtaining attested copy of

- samhe  to - the Department thr

implementation in accordance with |

That similarly, the Registrar of the

bugh

of the Judgment to the Respondents

i
|
|
;'
Leal No0.833/2020 which was allowed

ri}t dated 18.07.2023 (Annex:-A).

ithe judgment, petitioner submitted the

application (Annex:-B) for

AW,

Tribunal has also transmitted the copy

for compliance of the orders of the




. | | 2

v/ : |
T:zibunal and even at the time of announcement of the Judgment the
renresentative of the Respondents was also available, however, till date the

Judgment has not yet been implemented which has constrained the

Petitioner to approach the Tribunal for implementation of the Judgment.

Tt!is, therefore, humbly prayed that Execution proceedings may kindly be
initiated :against the Respondents for non-implementation of the judgment of the
i : )

Hon'ble Tribunal. '

-

Th rouggl"i

‘ 7
: Muhammad Amin Ayub

/

Muhammad Ghazanfar Ali
) Advocates, High Cour,
Dated: £4/03/2024

Affidavit
I Mozafnl‘n: Sepoy (BPS-07), Bajaur Levis, Bzjaur Agency Khar, do hereby affirm and

declare on oath that the contents of this Petition are true and correct to the best of my

knowledge ané belief and nothing has been concealed from this Hon’ble Tribunal. Lo

Deponent

72
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KHYBERPAKHIUNKHWASEI CE'IR]BUMLPESHAWAR
,»’-';‘:’.:';"i;'f?:’?*‘t_:\\.« | : Service Appeal N(L 821/2020
2o \\< BEFORE: | MRS. RASHIDA BANO MEMBEI 1))
i X MISSFAREEHAPAUL MEMBER ®)
jaur Agencgl, Khar.

VERSQ. § i

" 1. Government of Khyb;r Pakhtunkh'wal
Secretariat, Khyber Pakhtunkhwa, Peshawar.
2. Government of Khyber Pakhtunkhwa t

Affairs Civil Secretariat, Peshawar.
3. Deputy Commissioner District Khar.
-4, District Police Officer, Khar.

_ f (Respondents)
Mr. Khalid Rehman ' ! . :
Advocate t4.}y ¢ ; Fonappellant
Mr. Fazal Shah Mohmand - : ’f’f‘
Adcitional Advocate General e ‘ L Ifor respondents
— - " ' ii;:l G f
Date of Institution.............. .1-02:12.2020
Date of Hearing........... leeerposaes 18. ()7 2023
Date of Decision........ocooivnafenn, 18'97 2023 . .0 o
JUDGEMENT, = - |
!

. RASHIDA BANO; MEMBER (3): The i
" instituted under section 4 of the‘Khyber ]
Aci 1974 with the prayer copied as below:

“On acceptance of the instant sery

T

.

[T

j
;
!

ice appé’al, by modifying

I N

the impugned original order dated 14.06. 2016 and settmng

2. Through this single Judgment we mtmd to d};;pose of instant service

%a;peal as well as connected (i) Service Appedl No.. 822/2020 titled “Asghar

}
¥

, i

aside the impugned order the unpugneq final appellate
order dated 03.11.2020 the appellants may be reinstate into |-
" service wnth effect from 20.03. 2008 with all; back benefits. .”

5E

i

e

t ... (Appellant)

througlf Chief S.ecretary, Civil

hrough Sé:cretary Home & Tribal

nstant service appeal bas begn

Pakhtunléhwa Service Tribunal,

;

12
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Vs. Government of Khyber Pakhtunkhwa througfr Chief Secretary and ’
SR N
others” (11) Service Appeal No. 82372020 titled I“Umr?rAyub Vs. Govemment
of Khyber Pakhtunkhwa through Chief Secretary ,-qnd others” (iii) Sérvice
. I} !

Appeal No. 824/2020 titled “Ghulam Younas Vs.! éévé:rrim'erit‘- of Khyber

' SEEEL R T I A
Pakhtunkhwa through Chief Secretary and others”_';(i\'zl) Servicc Appeal No.

825/2020 titled “Noshad Vs. Government of ’Iqubé%riakhmﬁkhwé* through

X
Chief Secretary and others” (v) Service Appeal No. ’826/2070 titled

“Abduliah Vs. Government of Khyber Pakhtunkhwa through Chlef Secretary
and others™ (vi) Service Appeal No. 827/2020 tltled “Shams Ur Rehman Vs.
Government of Khyber Pakhtunkhwa through Chlef Secretary and others

(vii) Service Appcal No. 828/2020 titled “Irnran Ullah Vs. Govemment of

Khyber Pakhtunkhwa through Chief Secretary anfﬂ others” (vm) Service

Appeal No. 829/2020 titled “Faiz Ullah 'Vs Govemment rof 1Khyber V
Pakhtunkhwa through Chlef Secretary and others ;!(1){) Servrce Appeal No.
830/2020 titled “Imran Vs Government of Khybef‘Pakhfunkhwa through
Chief Secretary and others” (x) Service Appeh] No ‘831/2020 ntleﬂ “Sated
Ullah Vs. Government of Khyber Pakhtunkhwa thrb?gh Chief Secretéu'y' }in'd '
others™ (rri) Serviée Appeal iIo. 832/2020 Et'it"l;d! z‘Naj'eeb: ﬁifaﬂ;:Vs:.

{ N T B I
Government of Khyber Pakhtunkhwa througﬁ Chief Secretary and others”

" (xii) Service Appeal No. 833/2020 titled “Moziimirr Vs. Govemniem of

Khyber Pakhtunkhwa through Chief Secretary and others”(xm) Servlce

NN
Appca] No. 834/2020 trtled ‘Rooh Ul Amin Vs, Govemment of Khyber

Pakhtunkhwa through Chief Secretary and others” (x:v) Seryice Afapeai No.
' i }, o
1417/2020 titled “Syed Habib Jan Vs. Government of Khyber Pakhtunkhwa

ot 3 li . . 0

[k
through Chief Secretary and others” as in all these appeals common
I ;’ﬁ".a’ S LR SRt
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3. . . Brief facts of the case, as given in the memorandum ofiappeal are;ithat the

appellants were appointed in the respondent Deﬁ%i‘tsment.fDuring;se;ice they
perfqrmed duties upto the entire satisfaction of thelir, superiors. Vide order dated
20.03.2008', they were awarded major pe alt;};r of %s:ﬁi_ssql from servlce against
which they filed departmental appeal follov;"ed by1 sérvice 'appeal which were
disposed of jointly through consolldated judgment dated 11.05.2015. The
respondents, being dissatisfied from the Jﬁdgment assalled the same before the
Hon’ble Apex Court by way filing of CPI.As which came up for final’ ad_)uchcatlon
on 20 05.2015 and ApexCourt upheld the Judgment 'of Tnbunal dated 11.05.2015

by dlrectmg the respondents to hold an. mquny qs per law The- respondents

reinstated the appellants into service vide order dated 08.12.2015. Another order

. | .
was issued on 11.12.2015 whereby it was held ;tha(}z the reinstatement, order of

the appellants is only for the purpose é)f coﬁdé:%;ting of .inquiry. and till.ithe
finalization of the inquiry none of them will be ehtiﬁ(ed for any-ﬁnﬁncial-ibeneﬁté.
'Ihcn mqmry committee was constituted ‘Who- g:onducted the ‘ingliry “‘and
submitted its ﬁndmgs, after which appellant’ alongwith others’ were fé‘mstated

into service vide order ddted 14.06.2016 with 1mmed1ate eﬁ%ct and were keph at
- s

’4 the bo&tom of seniority list. Feeling aggnexe& the appellant filed departmental

representanon on 29.07.2016 which was not restndcd Then be filed service

appeal before Federal Service Tribunal which was diéposed of with dlrectlon to

|”|]

respondents to pass order on his departmental representatlon Respondents

d

failed io comply with the direction of the Fédff:ral Semce Tr1bunal hence

N N . E . l;. . : w1 . A, RS
appellants again filed 'service appeal before Federal' Service Tribunal, Islamabad.
i %I R P TN

. Duriﬁg pendency of the appeal, respondents Jismissed the departmental

TR T T N T
representation of the appellants, resultantly service appeals of the appellants
i gz ] i

were disposed of vide order dated 20.04 2017 Wwhich was agam challcnged

;!m

%hrough fresh appeal by the appellant and others but due to 25l Constltutlonal
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Amendment of May 2018, FATA was merged w1th f(hyber Pakhtunkhwa and Levy

& Khasadar Forces stood provincialzed vide notlﬁqzatxon dated 12 03 2019 ‘\llde

K

¥
judgment dated 04.12.2019 revision petition V\Eas tet‘nanded 5ack' to''the

respondents to consider it as departmental appeaﬁiand detemed 1t atresh after

i

: } i I
providing proper opportumty of persona} h.eanngilukespondent;aften;aﬁfordmg

. : f i ,
opportunity to appellant again turned doﬁwmthe;re;qme’st of giving, back benefits
, | ] . )

3. Respondents were put  on lnotice,

replies/comments on the appeal. We have heard.;

appellant as well as the learned Additional Advoc:

case file with connected d.ocuments in detail.

I i f

4. Learned counsel for the appellant argued

t

- vide impugned order dated 03.11.2020, hence the idatant service appea'l.

who |submitted written

the learned counsel for the

B

ate General and perused the

1 . o
KA. aaly iy b

that the apipeliants were;, not
li P

l

. treated in accordance with law, rules and pollcy and respondents[ are violated

FSE |
1

Arttcle 4 of the Constitution of the Islarmc Republxc of Paklstan, 1973 . He

1)

contended that impugned order passed by the respondents is unjust, unfalr and

hence not sustainable in the “eyes of law, He.
appellant’s absence from duty till the date of rein
therefore, requested for acceptance of the 1nstant s

5. Converscly, learned Additional Advocate

~

furtheq contended that .the

1
Ttatement was. qelth_er willful

©nor delberate rather appe!iant was unlawfully shown absent from duty, he,

.|. ot

erv1ce appeal.

L

thneral argued ,that the

ti [ DT I ¥ 2

appellants have been treated in accordance with rujes and policy. He contended

that the appellant alongwith others being mdmbers of disciplined force

deliberately absented himself from lawful !duty

Political Agent issued notices to them for joining'

A S I SR
'Ea"nd to! t-ha-'t efféct-‘?t'he ihen

duty but m vam ln .the year

2007-'10 the insurgency si;read in the district-and t“ie apﬁellant left the !aw and

~ll.
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order at the mercy of miscreants therefore, theywere rightly dismissed from

service.

~

i

i

O I P ETE 1

t, a{l T S T BT ¢

6. Perusal of record 'revealsj, that 2 pellants were appomted as.Sepoy in

'

i R { I .'1'- b

réspondent department and: werell dismissed fonn service vide order dated

..i

ii‘( ‘,{l

| ,
20. 03 2008. Appellants ﬁ]ed departmental appea] and then servxce appeal before

Federal Servwe_Tnbunal _whxch was dec.xded through consolldated Judgment

. .dated 11.05.2015 by holdi‘ng that:

Vo

I.

ot
5.-"‘. [ ‘
I

.

“Consequently upon what has been discusse‘d above, we are. of the

considered view that the zmpugned order.s- whether verbal or wrztten, .

are not sustainable in the eyes of law as they are in violation of the.

dictum laid down by the Hoiz *ble Supreme pourt of Pakistan. The .

: zmpugned orders are,

therefare accordmgly set aside and .

ol s

-resultantly ‘the. instant appeals are accepted and appellant.s are

©. -t ordered to be reinstated into serv;ce ﬁ'ométhe date of lmpugned

f :
orders However, the questzon of back benef ts shall be deczded by_

the competem authority in accor dance wzth tipe mstruction conta;ned
at Serial No. 155, Vol Il of Civil Es‘taLIzshhzent Code (i‘fstacode, '_-": E
2007 Edition), and the dictum of law as. laid, q%own in Judgmem‘ of the

Hon'’ble Supreme Co'z|

1 of Pakistan, reported as 201 0 SCMR ) 1 "

Respondents challenged said order in C]PLA before august Supreme Court of

“Pakistan which was decided on 20.10.20{5 by upholdmg judgment of Federal

i ”“-:

Service Tnbunal Respondents as a result of 1t conducted mqulry and remstated

-appel]ants in service vide order dated 14 06 2016 buf with nm‘nediate effect and

f

i L lllJ l‘

- denied back beneﬂts to them and kept all of them at the bottom of semornty hst

1 .t{ﬁ,‘-.||

~ Appellants challenged said order dated 14 06 2016 in: departmental appeal on

29.07.2016 which was not responded. So they ﬁled service appeal to Federal

S R i :H..—]

Service Tribunal and during pendency of hat appeal departmental appeal was

dismissed vide order dated 25 04 2017

whxch | w‘ﬁsz agdiri chaﬂe’hge'd« through

, fresh appeal by the appellants but due to 25"’ C‘ons'vitutlonai Amendment of May
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2018, FATA was merged W1th Khyber Pakhtunkhwa Levy and Khasadar Forces

Rt PO TS ey
TEE

stood provmmahsed vide notification dated 12. 03 2019, therefore through

gt
_ ]udgment dated 04.12.2019 revision petmon Was remanded back to the

respondents to consider at departmental appealgand dec:ded it aﬁesh after
) iy
providing proper opportunity of personal heanng Respondent after affordmg

h : .. i
oppor:unity of hearing to appellants again turned '(!iown their request for gwmg

i :
al ! Rt 1
S

‘back benefits etc vide impugned order dated 03 11 i2020 l
] , .
7. Fzderal Servtce Tribunal vide judgment and order dated 11.05.2015 has held

about the back benefits that it shall be decided by the competent authority in

accordance with the instruction contained at ;s%rial No. 155 vpl.ll of Civil

Establishment Code (Estacode 2007 Edition) .end d"iictum of law as laid down in
. |

judgment of the Hon’ble Supreme Court of Pakxéta%h reported 552’610 SCMR 11.

This order about back benefits was upheld :I::y Stz_lé;jretne _:Cou;-t of ;Pétd:jst:anll'yide

order dated 20.10. 2:015 The reptesentationi 'of thé‘:dppe!llant; for ]grant of back
benetxts filed against order dated 29.04. 2016 was delclded by the t’ohtlcal Aéent
Bajaur on 24.02.2017 wherem factum of' .secre}t‘ mqu:r):' eboultl tne far.t of
appellant being on gamful business of earnmg'w‘aé tnent[xoned If ‘dunné secret

inquiry it came into the knowledge of Political Agtmt Bajaur that appellant was

carning money and was on job during intervemng penod tﬁen he must put 1t to

. l ' 1L
the appellant and provide opportumty to accept or’ to rebut it. So on the basis of

secret inquiry holding that appellant was on gamful busmess durmg htle dlsmtssal
period is not logical and is m_]ustlce against the faxr ;t:nlal{and[m(l;p:ry I\IAoreo;;er in
accordance with verd:cts of Superior Court a:ndl FR.IS4! ;'eldsteten:ent c];f an
employee, consequent ‘to setting aside his dlsnrnls;‘a]/remo‘val1 ltrorn s}sc’r\nce,‘the
entitlement of employee to have the penod olti 'hx; absence f‘tlomﬁ}ns sexEv1ce '
treatec as on duty is a statutory consequence of h:s belng rcmst‘aited 1(I;rl”n;e;rlts
. The term reinstatement means to place a person':nthis prdvtods[ ;Qiaéméﬁ tnat] has
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already been done in year 2016 in the present case when all the appellants were
.- T . S

‘ N 4 ‘ Ll ' lI

reinstated into service. : U

i S R S T}

8. Itis also pertingnt to mention here that some colleagues of .thfé'," fép_pellant
were reinstated with retrospective effec: by the eépondent wde order dated

. 03.07.2013 as a result of judgment of Federal Se rﬂbe Tnk;uhal Islamabad passed

i . vid v, e

.on-01.03.2013. Federal Service Tribunal I’slamabatly also passed such like nature

E:lh’:ll it

order in case of appellants vide judgment and ordqr dated 11.05.2015 upheld by
: i

Supreme Court of Pakistan on 20 10.2015. and; subsequent order ot‘ Federal
Service Tribunal Islamabad dated 04.10 2019. Itqmll not. be out of place to

mention here that 92 ofllmals/scpoys were: gwen back benefits by: the
i

' i
respondent who were dlSl’ﬂlSSed on the same chargcs, but present appellant’s

"ifl

request for back benefits was turned down wlnch 1s mjustnce wrth the appellant

and against the principle of justxce. Concept of fa’:r trial and equality .demands
5

that when employees having identical and similar Fase'were given 'back ibenefits
| by the respondent, then present appellants also deébrve the same: treéttmbn't* but
- ,respondent did not treat them like other: o’ﬁi,c%al‘s,; w{hfch ;is”.discr;n'ming'tion.

I NN TADY
Respondents are directed. to reinstate the 'z{ppel;lgnts ;’wfth rg:,‘tro's'‘pect}i_'\iei effect

o 0, e
FRERTIN

from the date of dismissal and not with imlnediéte Jffect
C'.UI [ l-"i, ef;f i

9. Asa sequel to the above discussion, we allow thls appeal m accordance
, ao w PR R

with relevant rules and law. Costs shall follow the eé'ent Consngn

k3] PLE
}: i - S
"l

10.  Pronounced in open court at Peshawar and lgrven under ‘our Kands and'seal
of the Tribunal on this 18" day of July, 202?. ' '

i {(RASHI ABANQ)| .

Member (J) ‘Kalecmullall

1
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¢ L : . : 77 .
s IN THE COURT OF KP _Sepviec” [os Lo\ s parr
!

.M&Z%ﬁ v

L

Appellant(s)/Petitioner(s)

'q\_! / / VERS us
1 74 o
: /&« G(mp (% / /L’ /p/C /Lm’,g'l / /A(,g Respondent(s)

——— P .

h _ ¢ N .
[/We : ' g.fc/{‘f"’("?’ 3 do hereby appoint
Mr. Khaled Rehman, Advocate, Supreme Court & Mr. Muhammad

Ghazanfar Ali, Advocates in the above mentioned case, to do all or any
“of the following acts, deeds and things. |

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which ths same may be tried or heard and
any other proceedings arising outof or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
.~ appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys'that may
be or become due and payable to us during the course of

proceedings.
AND hereby agree:- : 4
a. That the Advocate(s) shall be entitled to withdraw from

the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

. In witness whereof 1/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understoed by me/us this

\\,w.}/'w«

Signaturyof Executants

. /
« J ;

Muhammad Ghazahfar Ali //
Advocate, High Court

(A

4-B, Haroon Mansion
Khyber Bazar, Peshawar L
Off: Tel: 091-2592458 -



