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BEFORE THE KHYBER PAKHTUNKHYV

Sved Habib Jan

1

i

Execution Petition No. }/6 /12024

I

Service Appeal
(Decided on 1

Sepoy (BPS-07),
Bajaur Levis, Bajaur Agency Khar .........

3]

The Govt. of Khyber Pakhtunkhw

through Chief Secretary,
Civil Secretariat, Peshawar.

;,
The Secretary, i
Govt. of Khyber Pakhtunkhwa
Home & Tribal Attairs,
Civil Secretariat, Peshawar.

The Deputy Commissioner
District Khar.

District Police Officer,
District Khar

.................................................

VA SERVICE TRIBUNAL PESHAWAR

¥<hyber Pakhtukhwa
Service Tribumnal

No. 1417 /2020 -9
8.07.2023) piary ne L 1S S2

, o U-oz-29Y

Date

............................ Petitioner

.er.......Respondents

Executicn Petition for directing the Resj

t

):Ondents to implement the Judgment

!
of this Hon'ble Tribunal dated 18.07.2023 passed in Service Appeal

No0.1417/2020.

Respecttully Sheweth,

I

That petitioner had filed Service Ap

i
E
i
I
'
1
1

beal No.1417/2020 which was allowed

by the Hon'ble Tribunal vide Judgment dated 18.07.2023 (Annex:-A).

Trat after obtaining attested copy of‘the judgment, petitioner submitted the

same to the Department through

. . . I
implementation in accordance with law.

That similarly, the Registrar of the
|
of the Judgment to the Resp?nden

1

i

application (Annex:-B) for

Tribunal has also transmitted the copy

§ for compliance of the orders of the



/ ' ]
! &
Tribunal and even at the time of announcement of the Judgment the

re;presentative of the Rcspondcnts was also available, however, till date the
Judgment has not yet been mplemented which has constrained the

Petitioner to approach the Trlbunal for implementation of the Judgment.

It is, therelore, humbly prayed thaté Execution proceedings may kindly‘be

! L . .
Jnitiated against the Respondents for non-iamplementatlon of the judgment of the

Hon'ble Tribunal. ! : :‘L ﬁ ;
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Th rouggh
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{ Advocate,
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Dated:03 /03/2024 i

Affidavit
I, Syed Hzbib Jan, Sepoy (BPS-07), Bajaur Levis, Bajaur Agency Khar, do hereby affirm
and declare on oath that the contents of this Petit.on are true and correct to the best of my

Knowledge ana belief and nothing has been concealzd from this Hon’ble Trlbunal
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KHYBER PAK HIUNKHWA SERVICE'IRIBUNAL PESHAWAR

BEFORE: ‘MRS.RAS}HDABANO A MEMBE( Q)]
MISS FAREE{APAUL ... MEMBER (E)

- o l

X I ran, Sepoy (BPS-07) Bajaur Levis, Bajaur Agency, Khar.

| e (Appellani)
VERSUS " '

i

‘1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
- Secretariat, Khyber Pakhtunkhwa, Peshawar i
2. ‘Government of Khyber Pakhtunkhwa through Secretary Home & Tribal
Affairs Civil Secretariat, Peshawar. ‘ .
3. Deputy Commissioner District Khar. :

4. District Police_ Officer, Khar. i'

‘ o (Respondents)
i
Mr. Khalid Rehman T .
Advocate . gy i Forappellant
Mr. Fazal Shah Mohmand R ‘:?;;21'.
Additional Advocate General i l? -1 Forrespondents
| ok f! b
Date of InSttUtion.................. , ‘...02‘12 2020
Date of Heating............c..c........ 18.07.2023

" Date of Decision............... e 18‘97 2023 .

JUDGEMENT - |
- |

4o HE
i

RASHIDA BANO, MEMBER (J); The instant service appeal has begn
* instituted under section 4 of the.K}'lyber Pakhtunl%hwa Service Tribunal,

Act 1974 with the prayer copied as below:

TR PRI

E i

| “On acceptance of the instant service appe'al by modifying
 the. nmpugned original order dated '14.06. 2016 and setﬁmg RE
ATTHETED aside the impugned order the 1mpugncq final appellate

order dated 03.11.2020 the appellants may be reinstate into !
bt ,“f‘.,‘f..’.‘,, b S service with effect from 20.03.2008 with allnback benefits. .
2. Through this smg]e judgment we mtend to d;;;pose of instant service

nl,'

| %;ppeal as well as connected (i) Serv1ce Appedl No 822/2020 titled “Asghar

e e B e <+

o

Service Appeal No. 821/2020 ' %,/fe



‘Q question of law and facts are involved.

~ / Pl

Vs Government of Khyber Pakhtunkhwa throug‘l Chlef Secretary and ’
I , i i i |

others” (ii) Service Appeal No. 823/2020 tltled I“Umar Ayub Vs Governm ent
f

of Khyber Pakhtunkhwa through Chleerecretary -3nd others” 1 (iii) Service

Appeal No. 824/2020 titled “Ghulam Younas Vs.! Govemment of Khyber
Pakhtunkhwa through Chief Secretary and others” ‘(1v) Servrce Appcal No.
825/2020 titled “Noshad Vs. Government of Khyber Pakhtunkhwi throvgh
Chief Secretary and others” (v) Service AppealJL No. ‘826/20?0 titled
“Abdullah Vs. Government of Khyber Pakhtunkhwa through Chlef Secretary
and ohers” (vi) Service Appeal No. 827/2020 trtled “Shams Ur Rehman Vs

3!
Government of Khyber Pakhtunkhwa through Chref Secretary and others”

(vii) Service Appeal No. 828/2020 titled “Imran lilllah Vs. Govemmerltl of
Khyber Pakhtunkhwa through Chief Secretary anﬂ others” (vm) 4Servroe
Appeal No. 829/2020 titled ‘“Faiz Ullah’ =Vs Government of ;Khyber ”
" 'Pakhtunkhwa through Chref Secretary and others” i(xx) Semce Appeal-No.

830/20"0 titled “Imran Vs Government of Khybeg ’Pakhfuhkhwa through
i I’

~ Chief Secretary and others” (x) Service Appehl No 831/2020 htléli “Sabed

Ullah Vs. Government of Khyber Pakhtunkhwa th%ugh Chi ef Secretéry ‘and '
others” (xi) Service Appeal No. 832/2020 'tltled “Najeeb Ul‘ah Vs
Government of Khyber Pakhtunkhwa throu’gh Chlef Secretary ‘and others”

(xn) Semce Appeal No. 833/2020 ntled “Mozamm Vs Govemment of

\

‘”h

Khyber Pakhtunkhwa through Chief Secretary and others”(xm) Semce
Appeal No. 834/2020 tltled ‘Rooh Ul An:m Vs. Governmcnt of Khyber

Pakhtunkhwa through Chlef Secretary and others” (xrv) Seryrce Appcal No
o (001 to
141 7/2020 titled “Syed Habib Jan Vs. Gover'nment of Khyber Pakhtunkhwa

ulij .|' : :l .q

through Chief Secretary and others” as |m all.these appeals comimon
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3. . . Brief facts of the case, as given in thé memor?dum ofiappeal are;ithat the

appellants were appointed in the responl:;lent De;‘)él't:ment. rDuring:,sel':»"vitze they
| , ! '
. | e | , Lo
performed duties upto the entire satisfaction of theit, superiors: Vide order dated

20.03. 2008, they were awarded major pel-lalty of dﬁlsmlssal from ’semce against
which they filed departmental appeal followed byi' service appeal which were
disposed of jointly through consolldated )udgmgnrdated 11.05.2015. The

respondents, being dissatisfied from the jufdgment: {assailed the same before the
e Y
Hon’ble Apex Court by way filing of CPLAs which came up for final’ adjudication

. on 20.05.2015 and Apex Court upheld the J‘udgment of Tnbunal dated 11.05.2015
by dlrectmg the respondents to hold an méuny a,s 'per law The respondents

reinstated the appellants into service vide ¢rder dated 08.12.2015. Another order

i l
was issued on 11.12.2015 whereby it was held ltha}; the reinstatement, =order of

; ik e
the appellants is only for the purpose of conduq:'ting of .inquiry. and: till ithe

ﬁnallza ion of the inquiry none of them w1ll be ehtm}ed for any financial! benetlts

Then inquiry cominittee was constituted “who' Fonducted lhe ‘inquiry ‘and
submitted its findings, after which appellant' alo‘n-g’wtth others were reinstated
into service vide order da;pd 14.06.2016 with inlm‘eliiate effect and wete kept at
the bottom of seniority list. Feeling aggrie'véc'l thé l%éﬁpéllén’t filed clep'éftméntal
representation on 29.0",/.2016 which was not resf)g]n'dcd."l"lierit hzeliﬁ‘lelz(’l seri/ice,‘
ap;;:al before Federal Service Tribunal which' was éléptl)séd. of with cllirecti(;if:l to

respondcnts to pass order on his departrnental representatlon Respondents

[ 1 : [ RN
failed to comply with the dlrectlon of the Federal Servnce Tribunal, hence

appellants again ﬁled 'service appeal before Federal S.er:wc‘e 1’l‘r;é)unz«ll Islamabad

B Durmg pendency of the appeal, 1espond;mts jlsn‘br)iss:ad tlllcl:de;%ltlrnental

representation of the appellants, resultantl);:sérvllge‘ al;:)plaa;ls of )itllle ai:;;ﬁell;nts

. were disposed of vide order dated 20.04. 201.7 Evhxcjh .w’as aézlm l:!l}liz:nlléﬁ;ged
T

%through fresh appeal by the appellant and others but due to 25“’ Constltutlonal
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Amendment of May 2018, FATA was merged ‘with khyber Pakhtunkhwa ané Levy
& Khasadar Forces stood provincialzed vide notnﬁq‘anon daled 12 03 2619 ‘Vlde
Judgment dated 04.12.2019 revision petxtlon V\Eas i'eménded back’ 'to"the
reSpondems to consider it as departmental appeal'and de!emed 1t atresh after

providing proper opportumty of pcrsonal ht«:armgi Respondent after aﬁfordmg

opportunity to appellant again turned downlthc,retqmest of giving bac,k ben.eﬁts

- vide impugned order dated 03.11.2020, hence the ilitétant service appeal.

o
i
~

3. i{espondents were put on notice, I who isubmitted written
replies/comments on the appeal. We have heardl‘the learned counsel for the

appéilant as well as the learned Additional Advocéte General and perused the

case file with connected documents in detail.

0
i il o

k
{ it .
- Learned counsel for the appellant argued 1ihat the apIpellants were, not

4
§
|
cot
F
T
3

treated in accordance w1th law, rules and pohcy and respondents| are, v1olated
v

I
Article 4 of the Constitution of the Islamic Repubhc of Paklsta{n 1973 ‘He

contended that impugned order passed by the resipondents is unjust unfair and

hence not sustainable in the eyes of law, He. ifu}‘tl}ﬁl; contended, that the

appellant’s absence from duty till the date of rei@%tatement was qeither willful

-

nor deliberate rather appellant was unlawfully shown absent from duty, he,
' 1 [ ot 3

therefore, requested for acceptance of the instant servxce appeal.

Lo

5. Convcrsely, learned Additional Advocatct General argued that the
' l[;i. O | I I

appellants have been treated in accordance with rules and policy. He contended

that the appellant alongwith others béing members of disciplined force

oy r -

deliberately absented himself from lawful duty liand to: that effect’ the then
' i" i { ( K

Political Agent issued notices to them for Jommg duty but in vam ln .the year

2007 10 the insurgency spread in the district and tfie apﬁellant Ic& thé law and
; .v'sl : \
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order at the mercy of miscreants therefore, they}were rightly dismissed from
L, . B T AOTM I
service. : |
: ’ : -.":'u A
6. Perusal of record reveals that appellantsiwere appomted as Sepoy in

' | oo b
respondent department and were drsmrssed form semce vide order dated

4lll A’,"

20. 03 2008 Appellants ﬁled departmental appeal and then service appeal before

Federzl Service Tribunal whlch was decided through consolldated judgment
H i‘ . ;

.
..;, '

)
“Consequently upon what has been dzscussed above, we are. of the

dated 11.05.2015 by holding that:

i
}
H

ﬂ"‘!“.".‘“’-""‘

considered view that the impugned orders whfther verbal or r written,
are not sustainable in the eyes of law as theJ{ are in violation of the
dictum laid down by the Hon’ble Supreme. | E;Cow"t of Pakistan. The
impugned orders are, therefore, accordmgly Es:et I‘as(zidfe and .
-resultantly the instant appeals are accepted and appellant.s are ‘
"+t ordered to be reinstated into service ﬁ'omithe date af 1mpugned
orders. However, the question of back benef ts shall be deczded by '
the competent authority in accordance wzth the mstructzon contamed '
at Serial No. 153, Volll of Civil E.s‘tablzshmant Code (Estacode
2007 Edition), and the dictum of law as: laid, 4own in _]udgmf'nt of the

Hon'ble Supreme Court of Pakistan, reported as 201 0S CMR 11."
\ fl
Respondents challenged said order in CPLA before august Snpreme Court of

Pakistan which was dec:ded on 20.10.20135 by ‘upeholdmg Judgment of Federal

of

Service Tnbunal Respondents as a result of 1t conducted .inquiry; and remstated

appellants in service vide order dated 14 06 2016 tlut w1th nm‘nedlate effect and
1 ‘ ot I

denied back benefits to them and kept all of them gt the bottorn of semonty list.
Appellants challenged said order dated 14, 06 2016 in: départméntal appeal on

29.07.2016 which was not responded. So they ﬁled service appeal o Federal
; E L
Service Tribunal and durmg pendency of that appeal departmental appeal was

~ e

dismissed vide order dated 25.04.2017, which was agam challenged through

, fresh appeal by the appellants but due to 25t Cons ltutlonal Amenclment of May




2018, FATA was merged wrth Khyber PalThtunkhwa Levy and Khasadar Forces

¥

stood provincialised vide notification diated_ 12.03.2019, therefore,‘ through

R . S

- R ST
judgment dated 04.12.2019 revision petition was remanded back to the

-

. I N S S
respondents to consider it departmental appeal"and decided it afresh after

providing proper opportunity of personal heanngt Respondent after affordmg

h
oppor:unity of hearing to appellants again tumed down, thelr request for gwmg

back benefits etc vide impugned order dated 03.1 1.,2020. a
| :

A 3 ,,::r

j

7. Fzderal Service Tribunal vide judgmer:'rt and order dated 11.05.2015 has held

: 1
about the back benefits that it shall be decided by the competent authority in

accordance with the instruction contained, at sriria.l No. 155 vpl.ll of Civil

Establlshment Code (Estacode 2007 Edltlon) and dxctum of law as laid down in

J

Judgment of the Hon’ble Supreme Court of Pakrstan reported as 2010 SCMR 11.

This order about back benefits was upheld by Supreme Court of Pakrstan v1de

order dated 20.10. 2015 The representatron of the appellants for grant of back

Pl B RS

benelits filed against order dated 29.04. 2016 was. decrded t:y the Pohtlcal Agent

;'; Coooat SR

Bajaur on 24.02.2017 wherein factum of secret mqurry about the fact of

" 'l 1 t ',7S

appellant being on gamful business of earnmg was mentxoned If durmg secret

Iy ‘\.l

inquiry it came into the knowledge of Political Agt’mt Bajaur that appellant was

l
earning money and was on job dunng mtervemng perrod tfren he must put 1t to

ey

k [
the appellant and provide opportumty to accept or: to rebut 1t So on the basis of

_secret inquiry holding that appellant was on gamfu! busmess dunng hre drsmrssal

"4'1 ol

period is not logical and is mJustrce against the faxr tnal and i mqurry Moreover in

T
i oo K

. : |
accordance with verdicts of Superior Court and FR54 remstarement of an

p-' <1i.'h,.‘l‘

employee, consequent to setting aside his dlsmrssal/removal from service, the

'I‘Jl \} v t

3

‘entitlement of employee to have the penod of 'fns absence from hrs service

! B
|,q!| . Jl -Ii 1|x~ A‘)

treatec as on duty is a statutory consequenee of his being ; reinstated on:merits.

'r,', cnodby el e

. The term reinstatement means to place a person mUhlS prewous posntron thal has
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already been done in year 2016 in the present case when all the appellants were
IR 1A R A )

reinstated into service. ‘ ; - SERSE
' Y N T N PNt

8. it is also pertinent to mention here that §9me colleagues of thféf fé;l;pel'lant

were remstated with retrospective effect by the reépondent vrde! order dated

. 03.07.2013 as a result of judgment of Federal Senqce Tnbuhal Islarnabgd passed

on 01.03.2013. Federal Service Tribunal Islamaba also passed such like nature
.-E:llulvll 1

"A oxder in case of appellants vide judgment and ordej' dated 11:05.2015 upheld by

r\‘-‘ .

res

' i
Supreme Court of Pakistan on 20 10.2C15. and; bubsequentz order of Federal
Service Tribunal Istamabad dated 04.10.2019. Itgmll not be out of place to

mention here that 92" ofﬁcrals/sepoys were i:glven back® benefits b}'2 the
E
‘respondent who were dismissed on the same charges but present appel]ant ]

request for back benefits was turned down whlch :s mjustllce wnh the appellant
and against the prm(:lple of justice. Concept of fq;lr trial and equality demands
that when employees having identical and similar ga‘sezzw.,ere given -:ba’r;fl'c ‘benefits
by the respondent, then present appellants also deié“brve the same: 't%e&'tﬁr‘érﬁi but
respondent did not treat them like other: ol‘ﬁc%als, v\?hlch lS dxscrrmmatron

Respondents are directed. to reinstate the ppellgnts ‘with retrospechve éffect

~-

l
from the date of dismissal and not with immediate Jffect
g|l| I l{ ol

9. Asa sequel to the above discussion, },ve allow tlns appeal in accordance

l l - AN |. R

. R .
with relevant rules and law. Costs shall follovy‘thle egenti Con,srgn.'
' ) ' %': v L. ' !

10.  Pronounced in open court at Peshawar and lgwen' under our hands and'seal
of the Tribunal on this 18" day of July, 202?. P

S NG N
N \ R
. ; !
] ‘ R . . .
- : §£ i | I ].[ I o4

0 (RASHI&*Q BAN‘))l t-

Member (J) ‘l(nlecuml!nh

«. "‘.,‘u al’
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IN THE COURT OF KP Ge ,n wd(’ /o /,é;,.( MJ ,@$ A i

Appellant(s)/Pelitioner(s)

VERSUS

/0 (’d’“% d / '{/p / Al M/A(g Respondent(s)

- o > |
I/We gfc«[‘f"'“" ' { do hereby appoint
Mr. Khaled Rehman, Advocate, Supﬁeime Court & Mr. Muhammad
Ghazanfar Ali, Advocates in the above mentioned case, to do all or any
of iT.ihe following acts, deeds and things.

— i , :
*'1. To appear, act and plead for me/us in the above mentioned case in
" this Court/Tribunal in which the same may be tried or heard and

. v e | :
any other proceedings arising out of or connected therewith.

"2.. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applicaticns for compromise or withdrawal
or for submission to arbitration|of  the said case, or any other
documents, as may be deemed nt'cessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

~ 3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings. :

AND hereby agree:-
a. - That the Advocate(s): <hall.be entitled to withdraw [rom
the prosecution of the 'said case if the whole or any part
of the agreed fee remains unpaid.
: In witness whereof I/We have signed this qu\a!a' Nama
' hereunder, the contents of wh1 ch have been read/explained to

‘_E- é; = &

Signature of Executants

Adydcate, - /

Supreme Court of Pakj . ‘ | ,
A _Iphes Syl
. / ~ ot

Muhammad Ghazq afar Al
Advocate, High Court p

4-B, HafOOn Mansion
Khyber Bazar, Peshawar:
Off: Tel: 091-2592458




