19.09.2017 " Learned counsel for the appellant present. - Learned
Deputy District Attorney  alongwith Muhammad Siddique,

Admn. Officer for the respondents present. Counsel for the

appellant seeks adjournment. Adjourned. To ‘come up for
arguments on 06.10.2017 before D.B. |
\ ' *

e o
; Men . Member
. (Executive) - (Judicial)-
06.10.2017 ~ Learned counsel for the appellant and. Mr. Muhammad - .

:.Iah: Deputy Dislri<‘:1 Attorney on bchalf of th.‘C official respondents
- present. V ide separate/common | udgmempl’ ioday' of this Tribunal
blaceci on file appeal bearing No. 333/2016 titted Tariq- Nawaz
Versus The Government of Khyber Pakhtunkhwa thro'u'gh Chicf
Secretary, the present appeal and the connected appeals are
dis.missccl‘.. Parties are left to bear their own costs.  File be cqnsigned

to the record room.

ANNOUNCED
6.102017

S
e
hmad Hassan) (Muhammad Hamid Mugh'al)-
Member Member S




11.04.2017 . Coimséi %or the ;ppéllz;nt present. Mr. Muhammad Yasin,
Suvnerintendent alongwith Mr. Muhammad Adeel Butt, Additional AG for
respondents also present. The present appeal was partially heard by D.B
comprising‘ of Chairman and Mr. Muhammad Amin Khan Kundi Learned
Member (Judicial) but today the said D.B is not available. The office is -
directed to put up“'th_e instant appeal before a D.B in which bbth the above

mentioned officers are sitting. To come up for arguments on 08.05.2017

before D.B.
(AHMAD’K—E};AN) - (MUHAMMAD AMIN KHAN KUNDI)
MEMBER . MEMBER
10.  09.08.2017 - Appeal bearing No. 379/2016 was fixed for final hearing

before this D.B for today. Reader of this court produced the file of instant

appeal today- béirig connected one and stated that the file was misblac'ed"' i - l

ea'rlier.- Learned counsel for the appellant present. 'Seeks adjoumment'. --

Adjourned. To come up for arguments alongwith Connecte-d appeal on
18.08.2017 before DB. - |

A

(Muhammad Amin Khan Kundi) , (Mﬁhammad H‘amid Mughal)
Member Member ]
18.08.2017 Counsel for the appellé'nt and Mr. Muhammad Jan’,.DDA

alongwith Mr. Muhammad Siddique, Admn. Officer for the

respondents present. Counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 19.09.2017 before the
D.B. .

Member M ' ]




Mr M. Yaseen, Supdt for respondents present. Rejoinder

submitted. To come up for arguments on 28.03.2017.

(ABDUL LATIF)
MEMBER

-

28.03.2017 ’ Counsel for the appellant, Additional AG and Senior’ Goverhment
Pleader alongwith M/S Aftab Ahmed, AO & Muhammad Yasin,
Superintendent for the respondents present. Arguments partlally heard. To

come up for remaining arguments on 29.03.2017 before this D.B. .

C e~ .

LS

t

29.03.2017 Counsel for appellant, Additional AG & Senipr-ﬁdeemment

Pleader alongwith Mr. Aﬁab Ahmed, A.O & Mr. Muhammad Yasin,
Superintendent for respondents present. Learned Additional AG requested

for adjournment. Adjourned for remaining arguments to 11.04.2017 before

D.B. c : e
: Chat#man

Member

8 - SRR
14.11.2016 Counsel for the appellant and Addl: AG alongwnh N



.

-3.05.2016‘ Counsel for the appellant. Learned ‘counsel for the
o 4“\ ' . : '-a'ppellant argued that identical service appeals including service
@ .appeal No. 330/2016 has already been admitted to regular hearing.

:’1 %» ' In view of the above, this appeal is also admitted to

, "}egular hearing. Subject to deposit of security and process fee

Depositad
NN S

within 10 days, notices be issued to the respondents for written

'ig = reply/comments for 1.6.2016 before S.B.
2.3 \
| <&
| ' ember
- .
. 4
| 01.06.2016 ' Counsel for the ‘appellant, M/S Muhammad

Yascen, Supdt. Muhammad Ali Supdt and Kamran Shahid,
Asstt. alongwith Addl. AG for the respondents present.
Requested for adjournment. To come up for written

reply/comments on 10.08.2016 before S.3.

}?;
Chairfhan

10.08.2016 Clerk to counsel for the appellant and Mr. Muhammad
Yaseen, Supdt alongwith Addl: AG for respondents present.
Written reply submitted on behalf of respondents No.2 and 3. The. .
learried Addl: AG relied on the same on behalf of respondent Nd.l.

The appeal is assigned to D.B for rejoinder and final hearing on o
14.11.2016. o . S,

'y
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Form- A -
- FORM OF ORDER SHEET .

Court of_
Case No. 366/2016__
S.No. | Date of order - Order or other proceedings with signature of judge or Magistrate
Proceedings - g
1 2 3
. 1 05.04.2016
The appeal of Mr. Ishfaq Ahmad resubmltted today by
Mr. Yousaf Khan Advocate may be entered in the Instltutlon
Reglster and put up to the Worthy Chalrman for proper order
please
—_ ' _ﬁ%— .
REGISTRAR
2. ,/ ~0Y1-20 /é '
' This case is entrusted to S. Bench for prellmmary
hearing to be put up thereon _[&- l( /é
CHARMAN
12.04.2016 Agent of counsel for the appellant present. Seekg
a ljomnmcnt Achourncd for preliminary hearing to 26.04. 2016
before S.13.
‘ 4
Chalpmian
26.4.2016 Counsel for the ‘appellai  present.  Seeky
adjournment. Adjourned for pi¢iiminary hearing 1

03.5.2016.

b

]




The appeal of Mr. Ishfag Ahmad son of Tehmeedullah Sub-Engineer PHE Department received to-
day i.e. on 31.03.2016 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Copy of appointment order in respect of appellant mentioned in para—i of the memo of
appeal (Annexure-A) is not attached with the appeal which may be placed on it.

ot /& poe ' \ -

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

%'V . He Q/y(%ﬂr

t o apeitd vide PHED

‘y/w»sz ey Ao /7/5*4'/7#5 W /5;”/“&70/-'0’

60/’/’/ % M(,/ P ‘!/mz‘nqmé/fe;. waéw %&5 “jg
Mfch,é /%W Senvie -ém/a we amnexed é“‘

Amergre- A"




Ve .
T His

)

—

'(.;

- A . . i -
N . . ’ L A R

BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. b6 /2016
7

Ishfag Ahmad- .
S — Appellant
Versus
Government of Khyber Pakhtunkhwa etc
.................. Respondents
INDEX
S.No | Particular Annexure Page No
1 | Memo Appeal | -5
2 | Affidavit ' : 6—+
3| Copy of Uehilc ok Befrich 5 (sz%a ‘A" |l g— o
4 | Copies of the verdict of the Apex.court “B” [/Q—-/Q
dated 15.01.2014
5 |Copy of order dated 14-02-2014 and “c”
departmental ﬁppu{, Ahow Coust, f‘?‘] 13-/
Copy of E&A Department, advice dated 30-|  “D” 52
01-2014°
6 | Copy of writ and order dated 26-02-2014 “E” 23-29
7 | Copy of the order in C.P No. 551/2014 “F” 70
dated 28-04-2014 “
8 | Copy of appeal and order of dated 30-12- “G” ‘
2015 - 31-38
9 | Copy of order No. SO(ESTT)/PHED/1- “H” g 7
90/2013-14,Vol-ll dated 03-03-2016
10 | Other documents “r \hyo-4R |
11 | Wakalat Nama

3 Byt

Appeliant
Through J '
| "

Advocate High Court, Peshawar

by Mo

”

ljaz Arfwar

Advocate, Supreme Court of

Pakistan

Cy¢,

‘(7‘ é}lv;A'm:in
&

Yousaf Khan

—
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BEFORE THE KHYBER RAKHTUNKHWA,.SERVICE _TRIBUNAL, PESHAWAR

Appeal No. _ 366 2016

Ishfag Ahmad S/O Tehmeed Ullah, ‘
(Sub Engineer, Public Health Engineering Department,Charsadda)
R/O Mohalla'h Piran, Utmanzai, Tehsil & District Charsadda

................. Appellant
8.5 P Previasd
Borvics Trib
VERSUS Blary ﬁ‘,} .L / é |
eated 3 2ZF
2. Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar
2. Secretary
Public Health Engineering Department,
Government of Khyber Pakhtunkhwa, Peshawar
3. Chief Engineer (South)
Public Health Engineering Department, _
Government of Khyber Pakhtunkhwa, Peshawar
.................. Respondents

APPLEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

AGAINST THE ORDER DATED 14-02-2014 VIDE WHICH THE SERVICES OF THE

APPELLANT HAVE BEEN TERMINATED.

PRAYER IN APPEAL

ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED ORDER DATED 14-02-2014 OF

- THE RESPONDENTS MAY KINDLY BE DECLARED AS ILLEGAL, UNLAWFUAL,‘

- 3M e ARBITRARY AND VOID AB_INITIO AND THE APPELLANT MAY KINDLY BE
o REINSTATED INTO HIS SERVICE WITH ALL BACK BENEFITS. | \
£9-3Edmitted to-Gag : T Y
ad iled, ' . *:-‘.t

nedl




a Respectfully Sheweth,

The Appel!anf humbly submits as under:-

1. That the appellant, being duly quailﬁed after going through the requ:red
procedure, was appointed as Sub Engineer (B-11) vide appointment order

No. 11/E-4/PHE dated 15-01-2010 on the terms and cond;thns mentloned

.
' has

therein.

(Copy of the Service Book extfacts, educational documents is annexed ‘as

Annexure-A).

2. That the appellant was serving the department tofthe best of his abilities
and to the satisfaction of his superiors when all of Ea sudden he was issued
with a back dated joint show cause notice. The plea raised in the show cause
notlce was that some adhoc emp!oyees approached the August Supreme
Court of Pakistan for the remstatement/ regularlzatlon of their servncms
'Durmg the pendency of the said petition, the counsel for those petrtloners
maintained that his clients were removed from service while others w;re

left, to which the then Chief :‘Engineer had replied that the cases of those

e e e
- -

- appointees are underway. Thé‘.‘Hon’bIe Apex court directed to finalize actibn .
and submit a report to that effect. | '
(Copies of the verdict of thellApex court dated 15.01.2014 is annexed as

" Annexure-B).

3. That in the garb and misleading statement and verdict before the Apiex | g
court, the appellants were issued the alleged back dated show cause not_ilce, .
although the same was never"gtnandated. In reply to show cause notice, t;he
respondent No.3 was fequestfed.to extend time for him to file a reply, but
the respondent No. 3, was détermined with all malafide to terminate ’ghe S
appellant among others unlawfully, terminated the appellant vide or'v::ii:er g

dated 14-02-2014.

(Copy of order dated 14-02-2014 and application for time extension to shuw ; ’

cause is annexed as Annexure:-C}.




By
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4. On arrival of the aforesaid judgment of the Apex couft, the respondents

sought guidance frorﬁ thé E&A depar.t'ment for further course of action vide
letter No. SO (Estt) PHED/1-9/2012‘-13 dated 22-01-2014. In response, the
E&A department vide letter No. SOR-V(E&AD)/15-3/09 dated 30-01-2014
advised that necessary action be initiated against the officers who were
involved in the appointment after conducting prdper inquiry into thé case. It
was binding upon the respondents to act upon the advice of the E&A
department, where they instead of acting upon the advice, terminated the
appellant without fulfillment of legal requirements of inquiry etc to establish
the charges against the appellant which is not only é formality but a
mandatory requirement of law. (Copy of letter No. SOR-V (E&AD)/15-3/09

dated 30-01-2014 is annexed as annexure-D).

. That the appellant submitted his departmental appeal, however, it was not

responded, hence the appellant approached the Hon’ble Peshawar High
Court, Peshawar in a W.P. No. 615-P/2014 who vide its order dated 26-02-
2014 observed that the instant petition relates to the terms and co\nditions
of the service, therefore the appellant should seek his remedy before proper
forum, the W.P. was dismissed accordingly.

(Copy of writ and order dated 26-02-2014 is annexed as Annexure-E).

. That feeling aggrieved, the -appellant moved the August Supreme Court

‘through a civil petition, but the August Supreme Court directed the

appellant to approach this Hon’ble Tribunal which shall decide the appeal as

mandated in law.

(Copy of the order in C.P No. 551/2014dated 28-04-2014 is annexed as

~ Annexure-F).

. That the appellant approached this- Hon’ble tribunal through a service

appe,aI'No. 796/2014 which appeal was remanded through order dated 30-
12-2015 with the observations that the departmental appeal be decided -
within two months.

(Copy of appeal and order dated 30-12-2015 is annexed as Annexure-G).



8. That while dealing with the departmental appeal, all the 31 appellants

_including the present appellant were assembled in a hall and they were told

by the respondent No.2 that all his sympathies lie in favour of the appellants
and he is going to restore them, but despite all stated above, their appeals

were dismissed vide order dated 03-03-2016. It is worth to mention here

‘that the respondent No. 2 disclosed during the interview that there is huge

pressure upon him by the Minister for PHE not to restore the appellants
even if they deserve re-instatement. _
(Copy of order No. SO(Estt)/PHED/1-90/2013-14.Vol-Il dated 03-03-2016 is

annexed as Annexure-H).

. That Appellant feeling aggrieved of the order dated 14-02-2014 and 03-03-

2016 prefers this Appeal, inter alia, on the following:

GROUNDS OF APPEAL

A. That the impugned orders of the respondents are against the law on the

subject, illegal, void ab intio and arbitrary, hence liable to be struck down.

. That the impugned termination(s) is the result of discrimination and against

" the fundamental rights guaranteed under the constitution of the Islamic

Republic of Pakistan, 1973, hence liable to be set aside.

. That the impugned orders of the respondents is the sheer violation of

article, 25 of the Constitution of the Islamic Republic of Pakistan, 1973,

hence liable to be set aside.

. That the impugned orders of the respondents are against the spirits of the

natural justice, hence untenable.

. That there is great malafide on the part of the respondents in terminating

the appellant, hence the same needs setting aside.




)

®

. That the termination of the appellant is based on the misconceived

judgment of the August Supreme Court, of Pakistan and the said judgment
never mandated the termination of the appellants, hence termination of the

appellant is nullity in the eyes of law.

G. That the August Apex court was mislead by the department, hence all the
proceedings against the appellant are in violation of the order of the Apex

court, law of the land and natural justice, hence liable to be set aside.

H. That the appellant has served the department for almost five years with zeal
and dedication and has got vested rights and the termination of services at
~ the one stroke of pen is unjust, unfair, arbitrary, unlawful, hence liable to be

set aside.

I. That the impugned termination order(s) is against the principles'of locus

poenitentiae, hence liable to be struck down.

J. That any other ground not specifically raised herein may be allowed at the

time of arguments

It is therefore, most humbly prayed that on acceptance of this
appeal, the impugned order dated 14-02-2014 of the respondents may kindly be
declared as illegal, unlawful, arbitrary and void ab initio and the appellant may
kindly be reinstated into his service with all back benefits ,

Ao |

, Appell
Through ﬁ
ljaz Anvér

Advocate, Supreme Court of

Pakistan
[

Sajid Amin
&
Yousaf Khan.
Advocate High Court, Peshawar

Datedgi.03.2016
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. __ /2016

: Ishfaq.'Ahmad
................. Appellant
* Versus
Government of Khyber Pakhtunkhwa etc
versresseensnnne RESpONdents
AFFIDAVIT

I,. Ishfag Ahmad S/O Tehmeed Ullah, (Sub Engineer, Public Health Engineefing
Depértment, Charsadda) R/O lVIohaIl_ah Piran, -Utman'zai, “Tehsil & District
Charsadda do solemnly affirm and declare on oath that Athe contents of the
accompanying appeal are t_rué and correct to the best of my knowlgdge and belief

and nothing has been concealed from this Hon’ble Tribunal.

Déponent

\ A&W/w
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

Appeal No. | /2016

Ishfag Ahmad X
................. Appellant
Versus
Government of Khyber Pakhtunkhwa etc
veverseenssasaens Respondents
Addresses of the parties

Addressés of the Appellant

Ishfag Ahmad S/O Tehmeed Ullah, .
(Sub Engineer, Public Health Engineering Department,Charsadda)
R/O Mohallah Piran, Utmanzai, Tehsil & District Charsadda

Addresses of the Respondents

1. Government of Khyber Pakhtunkhwa through Chief Setretary, Civil
Secretariat, Peshawar

2. Secretary
Public Health Engineering Department, ‘
Government of Khyber Pakhtunkhwa, Peshawar

3. Chief Engineer (South)
+  Public Health Engineering Department,
~ Government of Khyber Pakhtunkhwa, Peshawar

Ashf~ oy

t

Through

ljaz Ar%z:r ,
Advocate, Supreme Court of
Pakistan

Sajid Amin
&
Yousaf Khan _
Advocate High Court, Peshawar
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Drplotna of Associate fnql
Year__ 2005

‘Rell No.

13608

TAN)

neer

- -

Certified that Mr. /Miss.____ASHFAQ AHMED . |

(/7 nnual /, qua;n&mxyy

Sou /Daughiterof Mr. TAHMEED ULLAH

- Registration .'Na :GCT/P/C/‘ZM i-50 19

of ‘ éowr COILEGE OF TECHNOLOQY

-PESHAWAR

has passea’ t/ie Csz[oma of Associate Tngineer

1vil o -~

* T ,-T--’A"

Lxamination field by the W. ’VV EP Board of Technica
of ‘May, 2005,

He /She secured Marks out of

1876 - ' 3350

Tducation, Peshawar, in the moneh

rade et

I
}

Tn recognition thercof, {his

Diploma of Associate Fingineer

- 15t 2

and has been placed'in

s awarded y im/Aher at Peshawar on the

—
pr—

ST s v s s e

This certificate / d:p(oma is isstred without an

August, 2006,

:

\

N L

\ e

SECRETARY -

day of

al(el ation or erasure.

(Iiec/irz'o[o;gy
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To

mnjo\m-pu.)!\):w

9.
10.
1.
12.
13.
14,
15.
16.
17.
- 18.
19.
20.

21.
22

23

25.
26.
27.
28.
29,
30.
31
52,
33.

‘*::" - ...-—""'?3 4.

Subject:

Mr. Tarig Nawaz
Mr. Sajjad Khan

Mr. S. Muhammad Ihsan Shah
Mr. S. Muhammad Ali Sajjad

Mr. Abdul Samad -
Mr. Shaukat Ali
Mr. M. Al Noor
Mr. Irshad Elahi
Mr. Hussain Zaman
Mr. Salim Nawaz
Mr. S.Ashfaqg Ahmad
Mr. Munaza Ali
Mr. Sahar Gul

Mr. Ishfaq - .
Mr. Abdu] Shahid
Mr. Kashif Raza
Mr. Waqa$ Ali

Mr. Mushim Shah
Mr. Ishtiaqg Ahmad
Mr. Zukib Khan
Mr. S. Hassan Ali

. Mr. Mohsin Ali

Mr. Mugtada Qureshi
Mr. Isntaq Ahmad’
Mr. M. Qaiser Khan
Mr, Nomanullah
Mr, M. Imran

Mr. M. Jamil

Mr. Iftikhar

Mr. Shah Khalid

Mr. Aziz Ullah

Mr, Farhan Ullah
Mr. Farman Al

Mr. Murtaza Qureshi

SHOW CAUSE NOTICE

e
LT P Frteasa »
OFFICE OF THE CHIEF ENGINEER (SOUTH)
o " PUBLIC HEALTH ENGG: DEPARTMENT
L ' . KHYBER PAKHTUNKHWA, PESHAWAR
No. 3d~ /E-4/PHE

Dated Peshawar, the A! /01/2014

. Sub Engineer,

Sub Engineer, 0 0 G~ SR K Ee3

Sub Engineer, 034 ¢ &04 0

Sub Engineer, :

Sub Engineer, 63 &4 98 Grod2

Sub Engineer, 03¢0 ~ 70 77 9/ - @'3 2. 1)
Sub Engineer, 5315 ?f 434 75_\‘

Sub Engineer, 03 Y4 784 SEEE
Sub Engineer,

Sub Engineer, 6% 4 (7 VBl

Sub Engineer, _

Sub Engineer, .

Sub Engineer, s34 3 - F¢/¢ A3 70 .
Sub Engineer, 0333 723/387 .

Sub Engineer, ¢34 TC2E 20T -

Sub Engineer, 033472347, ég(? -

Sub Engineer,;; 3 &5 S 3 9’7)3? -

Sub Engineer, 02 4 -9 ¢ /E /6 .
Sub Engineer, 3373 7/47¢ £i o
Sub Engineer, O37 - 93 ?Cq ©C29
Sub Engineer,p 333 2§ GoSdp .
Sub Engineer, - )

- Sub Engineer, 034~ 7/ 7712 3

Sub Engineer,084 ¢ 9474856
Sub Engineer, 72 3 % 9383 734,

Senior Scale Stenographer, »7 § (s 7495301,

Steno Typist,
Steno Typist,
Steno Typist, . LTS
Steno Typist, O 33(/,: 7242 L’l?‘; ’
Steno Typist,@3 4~ 1352 -
Steno Typist, '

Data E/Operator,

Data E/Operator, & 34,{- Fo K &( 2D

ke

In compliance of Supreme Court of Pakistan decision dated 15.1.2014

action against all illegal appointee’s are being taken immediately. As such you are hereby

served with this show cause notice regarding your appointmentas under:

I In light of S&GD letter No.SOR»I(S&GAD)/l-l17/91(C) dated 12.10.1993 the
- appointment of Sub Engineer, Steno Typist/Stenographer and Data E/Op‘era’tor

continued to be made through recomumendation of Public Service Commission. -

“Whereas you have been appointed without the rccommendétion of Public Service

Commission which is contrary to the prevailing rules. Therefore you are directed to

provide recommendation of Public Service Commission, if any.

2. Your appointment orders have been made in contravention of Govt led down policy

vide circulated notification No

- SOR-VIEXAD/1-10/2005/Vol-VI dated 15.11.2007.

T r:&:‘g.__.

RLIES g
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: Copy forwarded to:

N
e

Page -2

The content of your appointment orders reveal that you have been appointed without
recommendation of the Public Service Commission, of Khyber Pakhtunkhwa. No
NOC obrtained from the Public Service Commission for recrﬁitfnent, no requisition
submitted to Seéretaxy Works & Se£viceé Department, no sai;ctic)n/approvai was
obtained from Administrative, Secrét-ary, no Departméntél ‘Promotion Selecii‘onv "
Committee constituted by the Secretary Works & Services Department, not
advertised and nor the appointment are modified in terms of para-13 and 14 of
.\'.\\i.E'.P Civil servant (appointment, promotion and transfer rules 1989). Codal

formaliries have not been fulfilled in your appointrhents.

Necessary sanction 10 condonation of the violation of codal. formalities have not

been accorded by the combetent Authority.

Keeping in view the above, you are directed to furnish reply to the show cause notice -
within 15-days positively; otherwise it will be presumed that you have nothing in
your defense. As such ex-party action will be taken against you under the E&D rules

which will entail your termination from service.

Chieﬂéngineer (South) ‘-

. The Secretary to Gévt of Khyber Pakhtunkhwa Public Health Engg: Department

Peshawar.
The Chief Engineer (North) Public Health Engg: Department Peshawar% I
: - 1
All -Superintending Engineers/Executive Engineers in South/North Public Health

Engg: Department. They are directed to serve the show cause noticed to the above
named officials working in your office. : "

-

" Chief Engineer (South)
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, oo OFFICIVOF THE CHIEF ENGINEER (SQuAil
f s, FHTHPUBLIC HEALTH ENGG: DEPARTM ENT

KHYBER PAKHTUNKHWA, PESHAWAR

No. %%  /E.4/pUE.
Dated Peshawar, the ;f 10272014

; !
['o

Mr. Ishfaq Ahmad s/o Tahmeeduilah

Sub Engineer P.H.Engg Division

Charsadda
Subiect: TERMINATION FROM SERVICE

Your recruitment in PHED made vide this office letter No.l1/E-4 /PHE dated
15.01.2010 was illegal and unlawful due to non-fulfillment of codal formalities. A

2. Your appointment as a Sub Engineer has been reviewed on the direction of
Supreme Court of Pakistan Order dated 15.01.2014 in the civil petition N0.2026 and 2029 of 201 3,
Mushtaq Ahmad and Muhammad Nasir Ali and others, T he Supreme Court of Pakistan directed

the undersigned to finalize action against all illegal appointees within one montl. In_this regard -
direction of Establishment & Administration Department vide his No.SOR-V(E&AD)/15-3/2009

dated 30.1.2013 received through Secretary PHE Department Khyber Pakbtunkhwa Peshawar

No.S(_)(Estt)/PHED/]-9()/2012-13.dated 3.2.2014 record of the recruitment of Sub Engineer and

other staff has been checked and found the following irregularities commilted by the appointing

authority in your appointment. : : '

1. Vacancies/posts of Sub Engineers were not advertized through news paper.

2. Initial recruitment of Sub Engineers will continue to he made. through recommendation
~ of the Public Service Commission in light of S&GAD letter No.SOR-] (S&GAD)1-117
- /91(c) dated 12.10.1993. in this case NOC was not obtained from Public Service
Commission before issuance of your appointment order. A requisition for filling up
these posts were not placed with Khyber Pakhtunkhwa Public Service Commission and
you have not qualified test and interview conducted by the Public Service Commission
~during this period. As such your appointment without recommendation of the Public
Service Commission is invalid and unlawful. '

3. Approval from Administrative Secretary was not obtained by the appointing authority
before making your appointment. '

4. Departmental selection committee was not constjtuted by the Administrative Secretarv.

5. You have also failed to reply (o the show cause notice issued vide this office No. 32/E- .

-4 /PHE dated 21.01.2014 in your defense-with in stipulated period.

6. The above mentioned itregularities corimitted by the appointing authority in your
appointiment process prove thal you were illegally appointed and there is ' no
_justification to retain you in the service of PHED. You are therefore terminated {ror
/!

L f

the Post of Sub Engineer with immediate effect. fz /

r. =

Chief Engineer (South)
Copy lorwarded to: : .

I. The Secretary to Govt of Khyber Pakhtunkhwa Public Healtl Engg: Department Peshawar.
2. PS to Minister for Public Health Engg: Department Khyber Pakhtunkhwa Peshawar.

3. The Accountant General Khyber Pakhtunkhwa Peshawar.

4. The Chief Engineer (North) Public Health Engg: Department Peshawar.

5. The Chief Engineer (FATA) Works & Services Department Peshawar. o
6. All Superintending Engineers/Executive Engineers in South/North P.H.Engg: Departiment,
7.

All District Accounts Officer in Khyber Pakhtunkhwa. (

PAET TS Chief Eaginesy (South)
QT‘ PR S Chiel Eagineey (Sonth
I’k . E (TZ
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To

\)%mm

The Secretary,
Government of Khyber Pakhtunkhwa,

Public Health Engineering Department,
Peshawar.

Subject: Departmental appeal under Section 22 of the Khyber

Palkhtunlkhwa Civil Servants Act, 1973 read with Rule
3 of the KP Civil Servants (Appeal) Rules, 1986 against
the impugned order dated 14.02.2014 thereby the
services of appellant was terminated with immediate
effect by the Chief Engineer (South) of the Public
Health Engineering Department, Peshawar.,

Respected Sir,

1..

RS

That appellant being qualified for the post of Sub Engineer so he

- applied for the existed vacancies of Sub Engineers in the Public Health

F,nginccring Department Khyher Pakhtunkhwa Peshawar,  Afler

observing the codal formalities, on the recommehdation' of
Departmental Sclection :Committee he was appointed as Sub
Engineer (BPS-11) on regular basis from his respective date of

appointment issued by the Chief Engineer.

That after completing the requisite formalities including medical

fitness certificate, the appellant joined duties at his respective place of
posting. The respondent department also maintained the service book

of the appellant and necessary entries have been made therein from

© . time to time,

_ That the appellant is regular employee of the respondent department

working against the permanent post since his respective appointment -

having more than five years service at his credit with excellent service

record.

~ That some other employees whose appointments. were made on adhoc

basis so they agitated their regularisation under the prber

4



‘Pakhtunkhwa Employees (Regularization of Services) Act, 2009

Y o

* before this Hon'ble Court through two separate writ petition NOs.271-
P/2013 and 663-P/2013 which were dismissed by common Jjudgment
~ passed on 02.10.2013. '

5. ~ That the impugned judgment was challenged by the same employees
B before Hon'ble Supreme Court of Pakistan through C.P. No.2026 and
2029 of 2013 but same were also dxsmlssed on 15.01.2014. However

during the proceedings, M. Sikandar Khan Chief Engineer, Public
- Health Engineering Department, Khyber Pakhtunkhwa orally
.- brought into the notice of Hon'ble Supreme Court of Pakistan about the
existence of jllegal appointees in the department and accordingly he
Was directed to finalize the actioh against such illegal appointees

within one month.

6. That ¢ a joint show cause notice was issued to appellant alongwith others
vide letter No.32/E-4/PHE dated. 21 01.2014 by Chief Engineer
(South) therein he has unlawf ully and malafi 1dely shown -the
’ appomtmcnts of appellant and others as illegal. Since the copy of show
:cause notice was not received within stipulated time therefore he
“submilted an application bdom the Chief Engineer (South) requesting
for extension in period of reply but before submlttmg the 1equlsltc - . )
‘ '1eply, now which had been submuted ‘the Chief Engineer (South) had - _f EREAP S
-lSSUCd the impugned order dated 14. 02 2014 thereby his services were |

temnnated with immediate effect.

AGrounds.' :
| ' A ‘ That the ;lppninln.wnl o["lprH'nll \\f'1'x"m ade by competent .lulhunl_y o
' o regular basis on the recommendation of Departmcntal Selectson '
:-.A : ‘ Commnttec He was thhm age Iumt having prescribe qua]xﬁcatlons
| thus in such mrcumstances the Chief Engineer (South) was un)ustlﬁed :

to treat the valid appointment of appeliant as illegal. -

ATTEET#

2




That . it is pertinent to mention- that by notiﬁcatibn vide
No.SO(O&N)E&AD/8-16/2000 dated  01.08.2001 the three
departments namely Public Health Eﬁgineering, Physical PIannihg &
Housing and Communication and Works Department were merged irito
Woﬂ;s and Services Department as mentioned in order dated
05.11.2001 ~and meanwhile the Khyber Pakhtunkhwa Local
Government Ordinance, 2001 was also promulgated (now repealed)
and under section 14 thereéf the administrative and financial authority
for fnanageme_nt of the offices of the government specified in Part-A of -
the first schedule was decentralized‘ to -district government. Similarly
lhev posts in BPS-01 to 15 in the Works and Services Department were
also  declared as district cadre‘ posts vide notification -
Nb.SO(Estt:)W&S/]B—I/W dated 22.03.2005 as referred in Jetter dated
08.04.2006 by the Establishment Department to W&S Department.

That. when the posts in BPS-01 to 15 in W&S Departmeﬁt were
declared Dlstrlct Cadre Posts mcludmg the post of appellant then a
letler was wnltcn to Secretary Khyber Pakhtunkhwa Public %tvrcc-
Commission, Peshawar on  02.05.2007 therein requested  for |
witl-ldra\;val theArequisition‘ for filling in the vacant posts of Sub
Engineers (B-11) in the W&S Department and done accordingly. Iﬁ
such circumstances the plea of Chief Engineer (South) reéarding non

fulfilling the requirements of recommendation of Public Service

- Commission, Khyber Pakhtunkhwa in the cases of app_ellant is

unjustified, unreasonable, malafide and without lawful authority and

not sustainable under the law and rules.

That in view of clause 5 of the appointment order of each appellant, his
service was placed on probation for a period of two years extendable
up;b three years which the appelfant has completed  satislactory
bécoming al confirmed -emplo_yee of the office Chief Engineer. At the

time of passing of impugned order the appellant has rendered more
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‘ lhém five years service to the de pal lmem elliciently, sailslactoxy and

: ‘without any complaint. Thelefmé the Chief Engineer has not acted in
accordance with law and rules and unlawfully passed the impugned
order without observing codal formalities as required in the case of a -
confirmed employee Thelefore the impugned order thereby appellant

was terminated has no Iega sanctity being without lawfu] authority.

E. That clause 2 of appointment orders of appellant provides that he W1H
be governed by the Khyber Pakhtunkhwa Civil Servaiuts Act, 1973 and
all the Taws applicable o the Civil Ser vanls and Rules made thereunder
‘and similarly in the 1mpugned show cause notice mentloned that action
would be taken undex the Efficiency and Disciplinary Rules, 2011 but
the Chief Engineer has not followed any law in passing the Impugned

oxdcx which is arbitrary, unjust dnc[ unfair and not warranted, liable to

be set aside.

F. ﬁ‘l]qt in the impugned order, Chief Engineer used the word of
“termination” which neither appllcablc In the case of appellant being
conf rmed employees of the department nor prescribed in the E&D
Ru!«.s 2011 therefore the impugned order is ambiguous, vague and

1cha] not sustainable under the law and rules.

- G.©  That Chief Engineer has malafidely bloughl in thc notice of the A
Hon'ble Supreme Court of Pakistan dm ing the heaung of an other case.
Neither he supplied any list of illegal appomtments to Hon'ble
- Supreme Court of Pakistan at that very moment nor specified such

illegal appointments but in general way he mentioned the existence of
- illegal appointments in the department which now he has exploited the
situation and purposely held the appointments of appellant and others
as illegal and issued the i 1mpug1 ed order of termination without legal

Justification.
o | | | ATVES
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That the impugned order has been passéd at the back of appelléint.

Neither any regular enquiry has been conducted nor a fair opportunity

. was provided to them to defend their cases therefore the impugned

- order is illegal, without lawful authority being violative of principle of

natural justice.

That the appellant was continuously serving the department having

more than five years service at their credit without any complaint

- which acerued vested rights in his favour which could not be taken

away or withdrawn by the authority under the principle of locus

poenitentiae.

That in case of any defect in the appointment of appellant is existed for

-which only the departmental authorily is responsible and not the
appellant therefore the action of the Chief Engineer is not warranted .

under the law and rulés and the impugned order is 1llegal and of no

legal effect.

That the‘appellant is a permaneﬁt and confirmed employee of the

: dgpnlmuﬂ and performing his n,xpc.uhvg duty Llhumtfy since the
date ol his appomlmuu dumu, which he was provided all the benctits
‘and privileges attached with his post including annual increments. Now

the appellant has crossed the upper age limit, supporting a ifam_ily‘ with

his children who are getting education in various schools and colleges
thus in such circumstances, the Chief Engineer has no legal and moral
justification to hold the appointment of appellant as illegal. Thelefore

the act and action of the Chief Engineer is tamted with malaﬁde

intention, unlawful and not operative against the vested ughts of

appellant.

It i is, therefore, humbly prayed that on acceptance of this dcpartmental

appeal, the 1mpugned order dated 14.02.2014 thexeby the services of appellant

;‘ 1& %ix“
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was terminated with immediate effect, may kindly be set aside and appellant

may graciously be reinstated with all back benefits.

Yours Sincerely,

Ay Aot T hneecs 1l
Ishfaq Ahmad S/o Muhammad-Sheaib,
Sub Engineer, PHE Division, Charsadda.

Dated: 27 / 2 /2014

Aot Gllers

.ﬁ7'm/m¢'// ﬁ);m ks £ Ao M?‘manaew
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“and f:rm up their views

Mw'

GOVERNMENT OF KHYBER PAKHTUNKH\NA :
ZSTABLISHMENT & ADMN: DI:PARTIVIENT

(REGULATION WING) -
7l

NO.SOR- V(L&AU)/ '5-3/09

Dated 30 January, 2014

., 4%
N~
i _g:&;f“ \';";:gf €'7N
:(/." . \ \‘ s
R4 g S;
S e
To ‘ .
/ I'he Socretary to Govt of Khyber_Pakhtunkhwa,
PHE Department. - ;
Subject:  APPOINTMENT OF SUB ENGINEERS -
Dear Sir, o '

dated 22 1-2014 on the SUbJeCL

bromotion and transfer f'df

: movernmcnt is quite clear ana the

of Sub Engmuu in the uglll ol i
“for

lll

| am direcled to refer to your fetter No.S0 (ESt)PHED/1-90/2012:13

nored above and to state that the anpointment,
1989 and recruitment policy of the Provincia!
e Department may look/examine the appomtment '

e rules and pol:cy of the Provinciaf Govemment
al decision and take IICCLooa!y action if the

QPJDOInIn"Dnt proved :,'iega: anc apprise the Supréme Court of Pak:’stan accordingly.

Morcover (he Departmen! s hould

who was/were mvo'veo m app

nira/lhern & to the jhat

Y
e
-
- : r; 2
ah
'l.
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l
:I e o
1' »/ — 0\‘
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”Mt ’.
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e e et

also initiate drsc;phnary action against the officers

ointment of Nlegal Sub Engineer and brouaht

C e
e
AN

Yours faithfully
/ _- A,..' ‘ \
flrf\\\'f,¥ o AT
(SHABB/R AHMAD) ~

" SECTION OFFICER (REG v>

ﬂ“ E:'q‘ Pu




10.

11,

12.

14.

o Sub Engineer, Office of -

. Sub Engineer; PHE Division Kohat.

“1Irshad Ela}u S/o Shah Nawaz, _
©~ . 'Sub Engineer, Office of the Chief Englneer
. PHE Peshawa.r

‘Saleem Nawaz,

- Sub Engineer, Office of the Chief Engineer
PHE, Peshawar.

- Kashif Raza S/o Abid Hussain, . ,"'f'!;
~ Sub Engineer, PHE Division, DI Khah'’

_ Wagqas Ali S/o Farzand Alj,
- Sub Engineer, PHE Division, Haripur,

Muslim.Shah S/o Mahmood Shah,

ff\nﬂ 5

e A ’ 'bu' g

‘Tarig Nawaz K_han S/o Ameer Nawaz Khan
Public Health Engmcemng Division, KB.I'E]J\
Muhammad Sajad Khan S/o0 Banat Khan,
Syed Muhammad Thsan Shah S/o

Syed Muhammad Hasan Shah, o
Sub Engineer, PHE Division Hanpur

Sycd Muhammad Ali Sajjad

'S/o Syed Abid Hussain Shah,

Sub Engineer, Office of the Chief Encrmeer
PHE, Peshawar -

Abd-ul-samad S/0 Abd-ul-Muced,
Sub Bngmeer PHE Division, But I(hela

Shaukat Ali S,’o Ghulam Qadar,
Sub Engineer PHE Division, Karak.

Muhammad Ali Noor S/o Syed Noor Muhammad
Sub Engineer, Office of the Chief Engineer

‘PHE, Pcshawar

Sub Enoz.ncer PHE Dmsxon DI Khan

Syed Ishfaq Ahmad S/o Syed Jarnd-ud-Din, -
Sub Engineer, PHE Division, Mingora, Swat

Murtaza Ali S/o Abdul Haq,

Sub Engineer, PHE D;WiSl'Ol’l, Mardan.

FL.TD i) Cf

@




Is.
16.

17.

18. -

19

20.

22.

23,

24.

25,

26,

27.

28.

20,

Zohaib Khan S/o Jahanzeb IKhan,
Sub Engineer, PHE Division, Mansehra,

Syed Hassan Ali S/0 Syed Ajmal Shah,

Sub Engineer, PHE Division, Buner

Mohsin Ali S/0 Muhammad Parvez, |

Sub Engineer, Office of the Chief Engineer

PHE, Peshawar.

Muhammad Qaisar Khan S/o Baby Jan,
Sub Engineer, PHE Division, Upper Dir,

~ Ishtiaq Ahmad S/o Tamheduliah,
* - Sub Engineer, PHE Division, Charsadda.

Hassan Zaman S/o Syed Zaman, -

Sub Engineer, PHE Division, Temargara,

Abd-ul-Shahid S/o Abd-ul-Azeem,

Sub Engineer, PHE Division, Upper Dir.

Sameullah S/o Khuda Bakhash, ‘
Sub Engineer, PHE Division, DI Khan.

Ishfaqg Ahmad S/0 Muhammad Shoaib,

. Sub Engineer, PHE Division, Charsadda.

- Mugtada Qureshi /o Afsar Ali Qureshi,
Sub Engineer, PHE Division, Sawabi. -

- Naumanullah S/o A.manuliah,
Stenographer, Office of the Chief Engineer

PHE, Peshawar.

Shah Khalid S/o Wafadar Khan,

* Stenographer/Stenotypist, Office of the
* - Chief Engineer PHE, Peshawar .

Farman Ali $/o0 Juma Gul,

Data Entry Operator, Office of the
‘Chief Engineer PHE, Peshawa; :

" Muhammad Iftikhar S/o Chinar Gul,

Stenotypist, Office of the Chief Engineer
PHE, Peshawar - '

Murtaza Qureshi, :
Assistant, Office of the Chief Engineer

o PHE, Peshawar._ :

Farhan Ullah S/0 Aziz Ullah,
Stenotypist, Office of the
Executive Engineer

PHE Division, Bar?nu ........

!FDJED TODAY
3 3, \

Deputy R aé;stri
25 FEB 2014

b M



1. Government of Khyber Pakhtun.«hwa
« through Chief Secretary,

Civil Secretariat, Peshawar.

[

Secretary;

- Govt: of Khyber Pakhtunkhwa
G _ - Public Health Engmeenng

! ' Department, Peshawar, *

30 Ch:ef Engmeer (South)
Public Health Engineering Departm ent,
Khyber Pakhtunkhwa Peshawear.

Public Health Engineering Department

|

|

- . | T4, - Chief Engineer {(North)

: - Khyber Pakhtunkhwa, Peshawa: ...Respondents

WRIT PETITION UNDER ARTICLE, 199
OF THE CONSTITUTION OF THE
i ‘ ISLAMIC REPUBLIC OF PAKISTAN, 1973,

N - Respeqiﬁ;lly Sheweth, .

The brief facts giving rise to the present
pétition.are as under:- ‘

. That peﬁtioncré had applied against the vacant posts of Sub Engineers,
' Stenotyplsts and Data Entry Operators in the office of respondent No.3,
‘Iﬂe pentxoners were ' in possess;on of higher qualification in addmon to “
prescribe quahﬁcatlon for their opted poqts After observing the codal |
‘ formalxtles on ‘the recommeqdatxon of Departmental Se!cctmn ‘ _
. ‘-Commxttee they ‘were appomted against their opted posts on reguiar basxs . '~_
) on different dates. Copy of the appomtment ‘orders are attached as - o o
Atznex AJ-A2.I

2. That aﬂer completing the requisite formahues mcludmg medical fitness
ceruﬂcate the . petitioners jOJDt’:O duties at their respective places of A -

- !

postmgs The reqpondent department also maintained the service books of L2 : :

) each petmoner and necessary entries have been made therein from tnme to

nme The extracts of service book are attached as Annex: B,

3 That the petitioners are regular employec'; of the tespondent department i

: working agamst the perrnanent posts since thnn respective appointments

having more than five § years servnce at their credit with excellent se;rvice

%% |
/ m@ﬁﬁ? {J{
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PESHAWAR HIGH COURT PESHAWAR

FORM OF ORDER SHEET

Court of

Serial No of Date of Order

orderor - | o Proceeding
roceeding

- Case No : N o

FOM ((A)

1 NP
26.02.2014|  W.P No615-p/2014
Present:- Mr. Khushdil Khan, Advocate for ol
; petiﬁoners A e

e sk .nf'*k*ae'iuk

MALIK MANZOOR HUSSAINZ J Through lnstant

1. Declare the act df respondent
No.3 against the fundamen tal .

rzghts as guaranteed under

chapter 1 of part II of thze o o

Constztutzon, 1973, _ .

2. Direct the respondent No.3 to
act in accordance wirh_: law
and rules on su;bject'and also
treat the petitiorers- in .
accordance’ with Iaw and '.
rules and thejr appointments
be tr_eated as legal and valid

| for all p&rposes. ‘ _

" 3. Setaside the impugned order
of termination issued on
14.02.2014 being malafide,
uniawful, unju—stzﬁed © and

violative of prmczpze of .

:QTT"%__‘




+——

. convemence

natural justice,

2, ~ Briefly, the facts as per co'nfents' of

instant petiﬁon are that tne petrhoners were

rsx"' !
appomted as sub- Engmeers (BPS -11) m Publ:c
Hea!th E

ngineer Department Govemment of Khyoer

Pukhtunkhwa Peshawar, Whrle

baanng Civil
Petitions No .2016/2013 ang No. 2029/2013, fhe
August Supreme Court of Pakfstan take ro’fxce pf |
llegai appomtments in the pet:tloners Departmem

dlreoted the Ch:ef Engmeer of the Departmem to

fnahze the action agalnst tHegaI appomtees For

it wou}d be appropnate to reproduce
the re!evant para of Judgment dated 15.01 2014 of

Aqgust Apex Court which is ' as under:-

oﬁrer '

in the appomfments '
brought  ¢o our

concerned,

“So far ;as .Same
illegalities
notice  js
in response {0 our

‘earlier order dafed 09.01.2014, Mr.
-Slkandar Khan, chier Engineer,
Public  Heaitn engineering,
Department Kpx is present m‘
Court, he states that a!fhough
- many other 1llega! appointees in
his_ department have peen;’
| removed from serwce, but agams*‘
many others such action is in

- process at various stages and
they are still m,service.
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in view .. of -the  apove

' stafemenf heis dsrected to fmai;ze e
the acz‘aon 29ainst such ﬂlegal
appointees within one month from

- today and submic h«‘ reporf .
through Reglsfmr or thfs Court. In

~ case, he Faces any dﬁfﬂcult/ in this
regard those difficulties may aiso

be broughz‘ to our notice so zhat :

appropriate  orders may ' be “
passed”, ‘

In pursuance thereof show cause notrces were | .

lssued and ulﬂmately through zmpugnea order dated |
18. 02 2014 the servrces of petitioners were

termmated.

3. AN ‘the very outset the learned counse!-'

for the' petlttoners was confronted wnth tha iegal

position with respect to the fact that the petltzoners

- whao cialms themselves to be civil servants under
Civil Servant Act 1973, whether the;r termlnatlon S

orders does not come within ambit of terms and o

condition ' of service, and whether the petition is “
mamtama_ble under barrmglProvision of A,r?.icie_ 212 of
the Constitution, 19737 Thereé was no plaueib_{e
explanation in this regard. The Prevision'of Ar_ticie'
199 of he ConstifutionA through which the remedies
are sought by the petitloners are subject to ‘the

Provision of Article 212(3) of the Constitu’fion ftis
. !,"ﬂ i
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well settied by now that even megai orders or orde:

wrthout Jurrsdlctton regardmg Clvrf Servan't can on!v

be chaHenged in the proper forum established unoer

the law. NS
4. Admnttediy termmahon orders of. the
oetatloners related to terms and condf‘rion or’ their

services, therefore, Consﬂtutronai petrt.on under |
Article 199 Is not maintainable by vrriue of amcle 212

of the Constitution and Sect;on.ci of Servica Tribunai

Act 1973,

in vaew of what has been observed

above, thrs petitioner is dismissed being not

entertamabie however petltxoners are at I;be“ty to
seek . their remedies before proper forum lf_so‘

advased
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MR JUSTICE SH. again
-
... Petitioners
war and oliwrs )
. Respondeats
Fro the Potilionars: Mir
For the Respondents: LR
Dute of Hear . 28.04.2014
. ORDER
TASSADUQ HMUSSAIN JILLANT, CJ.- Pebtioners are civil
servanis ond they chalienged the order ierminating” their scrvices in a
Conmstitution petition which stanuds dismiissed vide (he upuaed vedef
mainly on the sround Sial the zaid petiton wis net mainiainable uL view
of Article 212 of the Coustitution recad “with Seciion 4 ol the Scirviee
" 0 Aot 19730 The only ground being tadc

“Caurt to Lmvoke Arlicic 199 of ire ConsUtution is that the compect

‘0 a judgmesnt of this Court and the

Ynakomay be diffident to decide  the case

e waih law,

apprechension of the petitioners is

the event of filing the appeal, the Senvice Tribunal shall

deside the appeal as ~Cated in law, Disposed of in tcr’mijnolcci above. / f/:
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Order or other proceedings w1th signature of Ju ,34%1‘?,;./-_,133_,?4

CATTEETED

EX AN
Khyber b te
Service T
Peshawar

| proceedings | Magistrate
2 3
| KHYBER PAKHTUNKHWA SERVICE Tr&_, LINAL.
PESHAWAR. N
l.  665/2014, Farhanullah (Khalid Rahman, Adv)
2. 723/2014,S. M. Ahsan Shah (Rustam Khan Kundi)
3. 724/2014, Saleem Nawaz, : -do-
4. 725/2014, Mohsin Ai, -do-
5. 726/2014, Kashif Raza, - -do-
i 6. 727/2014, Syed Muhammad Al SaJJad -do-
7. 728/2014, Muhammad Alj Noor, -do-
} 8. 729/2014, Irshad Elahi, -do-
9. 750/2014, Murtaza Qureshi, (Isaac Ah Qazi, Adv:)
10. 783/2014, Sycd Ishfaq Ahmad, (M. Asif Yousafzai)
11, 784/2014, Ishfag Ahmad, -do-
12. 785/2014, Murtaza Al, -do-
13. 786/2014, Amir Muqtada Qureshi, -do-
| 14. 787/2014, Abdus Samad, ‘ -do-
i 15. 788/2014, Hussain Zaman, -do-
-16. 789/2014, Abdul Shahid, - ~do-
7. 79012014, Wagas Alj, : -do-
18. 79172014, Muhammad Iftikhar. (Isaac /\h Qazi. Adv.)
19.°792/2014, Ishtiaq Ahmad, , -do-
20. 793/7014, Shaukat Alj, ~do-
21. 7942014, Muhammad Sajjad, o -do-
22. 7952014, Tariq Nawaz, -do-
h23. 796/2014, Ishfag Ahmad, : -do-
/ 24. 797/2014, Noman Ullah, -do-

(Aslam Khan Adv.)
(MLASITT Youstzan A dv)

25. 80372014, Aziz Ullah.
26. 810720714, Muslim Shah.,

Versus .
Govt. of KPK Province through Secretary, Public Health
I,ncmceuno Depar tment, Peshawar & Olhcrs ‘

JUDGMENT

T ———— e L

27. 811/2014, Syed Hassan Alj - =do-
28. 812/2014, Zohaib Khan, -do-
29. 829/2014. Qaiser Khan, ' “do-
30. 867/2014, Farman Alj, ~do-
31. 868/2014, Shah Khalid, (Isaac Ali Qazi, Adv) |

I e T

PIR B/\KIISHSIIAII MFMB”R Counsels for i

Gham) wuh Mubammad. Siddique Admn. OIll(.u for IhL

rcspondents pr csent.

! the apcham@ and Sr. Government PIC'IdCJ (Mr. Ummn

J
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2. - The above appellants employees of the PHIM
Departmcnt were terminated f’rom service by way of

impugned order dated 14.02. 2014 and their departmemal

appeal was not demded hence this appeal undex Section 4
of the KPK Service Tribunal Act, 1974. In view of the
common question of facts and law, we propose to disposc

of all the above appeals by this single judgmenf.

Relevanf facts, in brief, as revealed frbm record

W

are tﬁat the Hon’ble Peshawax HIUh Court Peshawar vide
its Judgment dated 02.10. 2013 dlsmlssed Writ Petitions
No. 271-P  and 363 P both of 201: of some of the |
appcllante whlch Judgment came up bcfoxc the august o
Supreme Court of Pakistan in Civil Petitions No. 2026/13
and_2029/13. The august Suprelbne Courtlof Pakistan vide

its order dated 15.01.2014 was pleased to direct . as

N

follow:- ' . | : _ ! -'

- 2. So far ‘as some other illegalitjiee in the
appointments brought to our notice is concerned, in
reéponse to our:earl_i‘er order dated 09.01.2014, Mr.
Sikandar Khan, Chief 'Engineer, Puinc_A Health

———

Engineering Department, KPK is.present in Court, he

states that ézlthough mémy other illegal appomlecs in

——

his department have been removed from ser vice, but .
against many othcrs such action is in process of
various stages and they are still in service.

_ 3. In view of the above statement, he is directed |

to finalize the action against such 1IIe0al appointees,

within one month [rom to-day and submijt hls u.porl

37}1 [ '*’-‘5

&

.
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through Registra; of this Court. I case, he faces ‘any

difﬁcuIty in this regard, those difficulties may also be

brought to our notjce so that appropriate orders may

be passed.”

In the wake of the said order of the august Supreme Court

of Pakistan, a Joint show cause notice was prepared and

|issued to the appellants  followed by the impugned
termination order.

4, The charges against  these appellants  are

reproduced as follow from the show cause qaotice issued to

them:-

1. In light of S&GAD Iletter No.SOR-I(S&GAD)]-
117/91© dated 12.10.1993 the -appointment of |

Sub Engineer, Steno .Typist/Stenographer and
DATA E/Operator continued to be made through

.\

fecommendation of Pub)jc Service Commission.
Whereas you have been appointed without the
fecommendation of Pupjjc Service Commis;ion
~which s contrary to the prevailing' rules.
Therefore, you are directed o provide
-Tecommendation of Public Service Commission,

ifany.

A8 ]

Your appointment orders have been made in
contravénl‘ion of Govt. laid doWn policy vide . ,
circulated  notification  No.SOR-vO/Exapy;. o
- 10/2005/Vol-vy dated 15.11.2007

|
. The content of your appointment orders revea] f '
[
|

that  you have been appointcd without -

TeCommendation  of the Public Service

. Commission of Khybcr Pakhtunkhwa No NOC

obtained from the Public Service Co;ﬁxnission for %—
. — ) i
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| Chief Minister, to appoint appellants in the department of

| PHE, they were accordingly appointed.

7. In support of the appellants, it-was submitted

that the appellants were terminated from servicé without

recruitment, no requisition submitted to Secretary
Works & Services 'Department, no
s’anction/approval. © was  -obtained from
Admihistralivc Secretary, no  Departmental
Plomotlon SGICC'{IOH Commxttee constituted by
: 1he Secmt’uy Works & Scnwccs Department, not
advertised and nor the appointment are modified
in terms of para-13 and 14 of N.W.F.P Civil
Servants (Appomtment Promotion and ’Iransfer)

Rules, 1989. Codal formahtles have not been

- fulfilled in your appointment.

4. Necessary sanction to condonation of the
violation of codal formalitics have not been
accorded by the competent authority.”

The appellants replied to the show cause notice and after
their termination, filed their departmental appeals, copics

of which are available on file.
5. " Arguments heard ad record perused.

6. The record revealed that on ‘receipt of a list

comprising of the appellants from the office of the then
, _ .

observing codal formalitics of the charge sheet, :enquiry;

that no opportunity of defence and personal hearing was
R B B "b

provided to them. It was further submitted that thé)’
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recommended for appomtment by DSC where after they ]
were appomled by the competent authority. It was further
submitted that being the district cadre posts, its recruitmcm‘

Iappellanl's were duly qualified, and they were duly
did not fall in the purview of Public Service Commission.
It was also submltted that the appcllants had rendexcd |
sufﬁment service and with the passage of time, their rights

were protected under the principle of locus poenitentiac. [t

was also argued that the respondent-department have mijs-

conceived and misapplied order of the august Supreme

Court of Pakistan dated 15.01.2014. That this Tribunal is |

competent and has jurisdiction to decide these appeals.

Finally it was submitted that the appeals may be allowed
and appellants may be reinstated in service with all back

benefits.

8. These appéals were resisted by the learned Sr.

Govt. Pleader on the grounds that the Public Service

Commission was the competent forum for [h(. process of |

ATTESTED

recruitment of the posts of the a.ppel!ants. -That no
.formalities of advertisement, constituti.onZ of DSC, cenduct
of test/interview, preparation of merit list clc had been
observed in  those appointments, ﬂznerefore. the ?
appointments were illegal. Tﬁat the appo'intments' were the ﬁ
reselt of political pressure and interfercnhce hence the /

,M,,
appellants were uohty terminated. That the respondent A[h"'&

department in comphance with the order of the august ! @_




ATTESTED

e

- with the preseribed procedurc as the posts did not fall in

* | order dated 28.04. 2014 in CP NO. 551 of 2014 according

Supreme Court of Pakistan dated 15.01.2014 terminated |
the appellants therefore, this Tribunal has no jurisdiction to
reinstate the tppcll.mlx Finally it was submitted (hat these

appeals may be dismissed.

§. Order dated 15.1.2014 of the au;g,ust Supreme
Court of Pakistan is explicit according to which the
respondent department was 'directccl to take action against
the illegal appoirltees. Contention advanced by the learned
counéal for the ap;ﬁellant_s durin_g the course of arguments

was that appointments of the appellants were in accordance

thc purview of the Publxc Service Commission. Further that
the appellants were not given opportumty of defence as
evident from the facts that even prior to the lapse of the
tcnﬁinal date for ‘reply to the show cause noli\;e, the
appellants were terminated. It was also conténdcd for
appellant Farhanullah (Data Entry Operator BPS- 17) that !
prior to ll’]lS post he was a valve-man in lhc dcpaztmcnt /J

1hcrcfore mstead of termmatlon he should have been

‘reverted to his previous position.

' 9 On lhc point as to ‘whether the Trlbunal would be

compctcnt to adJudjcate on these appeals, the lcamcdl

counsel for the appcllanls submlllcd copy of a subscqucnl

to wlncll the Service Tribunal shall decide the appeals as[
|
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mandated in law. Evidently no charge sheet has been

issued to the appellants nor opportunity of persona.l hearing
has .bcen provided to them and instead show &mse notice
was served on them. it is apparent from record that the
impugned order has been passed quite in haﬁe. After the
impugned order, the respondent departmenf vide letter No.
03/G-4-A/HC/PHE dated 17.2.2014 intimated to the
Registrar Supreme Court of Pakistan that in pursuance of
order dated 15.1.2014, a total of 24 Sub Engincers, 6 steno
typist/Stenographers and 2 Data Entry Operators had been
terminated. This being so, we are afraid that duc care and
caution had not'bcen‘exe'rcisc‘:d by sorting out indiyidua!
case of each of the appellants. In the above scenario, while
inp“gmaddi
not interfering with lthordcr dated M.;ZQOM at this stage,
the Tribunal in the interest of justice would remit cases of

the appellants to the appellate authority of the depaxﬁnent

AN

with direction to decide the departmental appeals of the |
appellants  strictly in  accordance  with . law/rules |

' considerihg cach of the appeal on its merits and fulfilling

the requirements of opportunity of personal hearing. This

process of disposal of departmental appeals of the

appellants be completed within a period of 2 months afier

receipt of this judgment. In case the appellate authority

finds that any of the appellant had been unlawfully

terminated or terminated by mis-conceiving order of the

S

august Supreme Court of Pakistan dated 15.1.2014 dnd |




facts of a pamculax case and it leads thc authorlty to accept -~

such an appeal the saxd decmon would requxre to be taken

with full Jusnﬁcatlon and shall have to be mnmated to the

Registrar of the august Supreme Court ‘of Paklstan in

continuation of respondent deparlment letter dated

/

17.2.2014. All the appeals are disposed off accordmgly

Pames are left to bear their own costs. File be cqn51gned to

the record room.

ANNOUNCED - el
30122048, . . — Sok .
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Subject: PART APPEAL

GOVERNMENT OF KHYBER PAKHTUNKHWA
* PUBLIC HEALTH ENGG: DEPARTMENT .

No.SO(Estt)/ PHED/1-90/2013-14.VOI-IX
Dated Peshawar the, March 03, 2016

' - ¢ ,/
To, T :
° Mr. Ishfag Ahmad f'\ Y\n /

S/z') Tehmeedullah . 5 /

R/o Mohallah Piran Utmanzal,
Tehsil & District Charsadda

. NGINEER (SOUTH) PHE
-ORDER No,32/E-A/PHE DATED 14-02-2014,

WHEREAS, you managed te get vourself appolnted as Sub Engingar

‘(BPS-ll) in PHED vide Chief Engineer PHE Office Order No.ll/E-é/PHE dated

15-01-2010.

2. AND WHEREAS, you were served with a Show Cause Notice by the Chief
|

Engineer (South) PHE vide No.32/E-4/PHE dated 02-01-2014, and subsequently your

services were dispensed with by the said authority vide his Office Order No. 21/E-4/PHE

- dated 14- 02 2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P No.2026

and 2029/2013 and the same was also mtlmated/conﬁrmed to the said august Court vide
letter dated 17-02-2014.

' 3. AND WHEREAS, simiiarly placed petitioneré filed a Writ Petition bearing
_No.615:-P/2014 before the Peshawar High Court Peshawar against similar termination

order dated 14.2.2014, which was dismissed by the Hon'ble Court vide its judgment
dated 26-02-2014, being not entertainable. Subsequently, the said judément was
challenged before the Supreme Court of Pakistan vide C.P No.551 of 2014 and the apex
court vide Order dated 28-04-2014 disposed off the said Civil Petition in terms that in the
event of filing the appeal, the Service Tribunal shall decide the appeal as mandated in

law.

4. AND WHEREAS you also filed Service Appeal N0.796/2014 before the
Khyber Pakhtunkhwa Service Tribunal Peshawar which was 'also disposed off vide its

Judgment dated 30-12- 2015, with the direction to decide the departmental appeals of the‘

appellants strictly in accordance with law/rules considering each of the appeal on its

merits and fulfilling the requirements of opportunity of personal hearing.

5. AND WHEREAS, you were given the opportunity of being heard on
08-02-2016 and material on record perused. It revealed that your appointment as Sub
Engineer was effected In sheer violation of t_he provisions contained in the K.P Civil
Servants Act, 1973 and the rules made there-under, The then Chief Engineer (South)
PHE abused his powers while grabbing the authority vested in the K.P Public Service
Commission. Even C.E (South) PHE was not competent to make your appointment on




I{ !

~
" adhoc basis for want of NOC from the K.P Public Service Commission, advertising ;e
post as per prescribed procedure, observing merit, zonai' allocation and mandatoryl
récommendations of the Departmental Selection Committee. As such, your appomtment\
as Sub Engineer PHE stands void ab-initio and ultra-vires of the provisions contained-in
the law/rules/policy ibid. Hence, your termination order dated 14-02-2014 by the.
competent authority is quite legal, lawful, valid and does not require any. review,

modification or setting aside whatsoever by the appellate authorlty P R

6. NOW THEREFORE, after having considered the material on reEBrd '&A':ybu'r |
explanation during personal hearing held on 08-02-2016, your facté appealed against the
C.E (South) PHE Office Order dated 14-02-2014: have not been established and in
exercise of the powers as Appellate Authority, conferred under the K.P Civil Servants
(Appeal) Rules, 1986 and all other such powers in thiis béhalf your departmental appeal

(NIZAM-UD-DIN) 03463
S o SECRETARY TO ‘
h - GuVER\lMt:N “OF KHYBER -
PAKHTUNKHWA PHED
(APPELLATE AUTHORITY)

is hereby dismissed for the reasons mentioned in Para-5 supra.

ENDST; NO & DATE AS ABOVE:
Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkliwa Service Trlbunal Peshawar w/r to his No.29/ST,
dated 05.01.2016 for information.

2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tnbunal Peshawar w/r to his
No.(SR.GP)E&AD/1-5/Lit/Appeal/2013/492-95, dated 06.01.2016.

3. Chiaf Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.

SECRETARY ‘l‘o .

GOVERNMENT OF KHYBER

PAKHTUNKHWA PHED, :
(APPELLATE AUTHORITY) - . .
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GOVERNMENT OF RWFP
WORRE & SERVICES DEPARTMENT

Nated Peshawar . _tha~Novembar-05, 2 oL,

H.R.D_ER
NO.E0(XE )W&S(C&W)13~2/2000rf”Conﬁequant“upon*thﬂ“méxgermof‘dafnnct'
Purlic Wealth Rngineaving, Physical. Planning and FHousing and

Cbmnun“c“"loﬁ &-Worxks-Dapartments- into-Warke 2 Barvices D@parfmanf

rids Notificat -SO{GEM) BRAD/8-16/2000 ‘v~@@a~0ﬁangu300:, the
-Gnvernor NWTP ig clensed to hp*rove\_the-mﬁcrmatlonwmar*lts Two
@5ﬁ4314gpmgqrc—ﬂ"v*-r:iﬁr”ﬁ#ﬂhwayﬁ Authority and Chiaf Engiﬁpe

rd
]
o)
-
o
O
-
!

_‘—ﬂ;_3WUr§3 & Services, and ac;ord;an; *ha»ofﬁrrf¢~of Ph+@%—“ng}naavq_

Rerin and 3nnth oL thf*Twﬂﬂr} and -Chief" ?Wg'
v*m&boliﬁhsdauiinuimmédlatg_etmact.;;

TPHRD stand

. BRIGADTRR—(RETD)
SAFDAR BUSSATNAUAN
" SRCRRTARY

”‘sﬁﬁﬁ?**ﬁb‘numwww»;;:%ﬁ113*\420003at%d=3@sh3337~’1hﬂ'“ov a5, 26013
) Copy Torwardad to the:-
ST 1) RYL) aaind 'ﬂia*1xo“¢aC“eta71@~«Tn—Nwrp Qghamar _
S e Eaeralary, YUED ) Tublic Sarvica Comma_sm n:;, Peshawar.
33 mecretarvy i Governor, NWFP,
£} AQ PMIB /0 HOva ngnnnerq 11 Co,bs“?gghawar,canft
— 5} Agesunient uwﬂﬂral, NWYE, Pashawar. ‘
-8 ALL Lé*it wonal Soeoretari eq/Dapury*Qerniarj@Mwand~% Oq in. -
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P ﬁCO& ln [RIDES S
b ALl heads of Attscled Departmentq in RWrp, . -
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-”*Tphhxegzﬁtr;r, PL stawar High Court, Pashawar.
Ditactor ITnformas flon T WwEpT P@qhqw?r
Managsr, uave“ww1n* Printing Prass, Peshawar.

A1L 7.8s in Provineial Hinisters, TWFP‘ Pashawar.
F.5. to Sac relary W&S. -Degartment. -
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- Works & nn1v199a oepartment as district cadre posmis with in

GOCVERNMERT OF  NWEP o
WORKE & SERVICHZ UnPA““VﬂMW
Dated Pashawar, the March 22,

WOTTbT(hTTON

hn.nnrh}vm:/13-1/?7: The competent authority is,pleasad Lo, ordat.

the declaration of provine

vl At

effact on the fsllowing terms and condi

tiongi—-

1) . Parmanent transfer to,ths districts will ba wade on
domicile -and seniority hasis’ I .

7Y 0 In case the De?
baing  more than the sanctioned strength, ~the
devloymant will Dbe on the basis of se niorvity and

ihe Junior most ovar-flow will ne vogted:
Leawporarily Lo the other districts of the province .

CEi1Y1 such time VACAﬂc*os oceur in the districts of
) 1_1 .

i dowicile.

‘such eubplovees of, the ahove qt rhus wO'w 1ng - in
bul bhelonging <o settled districte AlLl ol

£i1) ‘such time vacancies occur - in  their
1ct “of domicile.’ ’ o

counted under the wedlock policy and such emplovess

wiil bheé -given one time, irreversible choice to opt -

1 cadre posts of BPO-1 *: 7P‘~_i af the -

*_onne} of that pdlticugar district

‘ted as pér. their seniority in the ‘relevant.
1 the over-flow will continue working in

41 . he domicile of " the ‘female .officials will be

for the districts of their spouse or their own, In
cagn of spouse belng a- QOVeIntnL employee . and hi”.‘

+ ryansfer - to _another distrig inter-district

‘transfar of the female official will be allowad .

Aistricet,

.

U5y .uoaequent to the permanent -transier of all BPS-15
sad helow staff ho the districts, further’ trans for“

and’ service- matters including, ap901ntmen:=,_v iv

the. J:huerta, shall 'hé made v Ttha DI X
Guvernment in iight “of the District Government

Rules of Business, noﬂl R . i
! 6). All cases of transfers from one district to another
will be decided and ordared upon by Lne 5ecretar

WAS Department’ as per =ules./ policy. -

71 'nerL0111v for the purpc of promotion to Lthe postg
,nf nrov1nr jal cadre will De maintained at

Sag rQCTHu level, . : T

<1

Tt is furthar f©o -mention here .thaht the district

‘govarnments will danl with the cases of. these omplovees as per
alause G(BT of District Gnvernment Rules. of Busimess. They {the
D1ﬁir’ -t Govi.) will alqo adopt a mecH 1n1§m in such a manney that’

1h91v inter-se-seniority is not affected. i
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No, SO{R)W&S/13-1/77;

‘Copy forwarded to the:-

Accountant General NWFP Peshawar.

Secretary to Chief Minister NWFP, for information.

Chief Engineer, Works & Services Peshawar. , -
A1l District Coordination.Officers in NWFP. . : i
Chief Engingar: (FATA), W&S Peshawar. : '/
All Executive. Districdt Officers. W&S in BWFP. _
PS Lo Secretary, W&3 Départment. = .. - ' :
0/0 File. ' : ‘
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- - No.SOR-V(E&AD)1-368/2005(SE}) .
. - Daled Pesh: the 2 May, 2007.
' .

/The Secretary, .
NWEP Public Service Commission,
Peshawar.

SUBJECT:- REQUISITION FOR FILLING IN THE 20 VACANT POSTS OF SUB-
ENGINEERS (B-11) IN THE WORKS & SERVICES DEPARTMENT.'

Dear Sir, : : , -
| am diracted to refer to the lelter of Works & Services Depil: bearing

Nd".SOIW&Sm-ZSBIZOOS dated 26-09-2005 (copy enclosed) on the above cited subject
and Lo state that fhe requisition made by the Works & Services Depariment for filling in : |
the above ga_p[.i:tﬁ‘eq 20 posts of Sub-Engineers (BS-11) may kindly be considered a5 C

withdrawin._
-——____————-‘__._:
faithfylly,
Encls: (As-above). . R P AT
- o (MUSHARAF KHAN)

SECTION OFFICER (Reg-V).

ol

" Endst: of even No & Date.

' Copy for information is forwarded to:

1. Secretary to Govt. of NWFP Works & Services Department, Peshawar. -
"2 Addl: Secretary (Estl), Establishment Deptt: Government of NWEFP.

C /SECTION' OFFICER (Reg™V). -
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BEFORE THE HON.BLE SERVICE TRIBUNAL
. KHYBER PAKHTUNKHWA PESHAWAR.

Py

: 'Sel;;/icéApp‘eél No. ,% - 366/2016

Mr. Ishfaq Ahmad S/O Tehmeedullsh
Ex-Sub Engineer, PHE Divn: Charsadda : e (Appellant)
Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar.

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

...Respondents

WRITTEN REPLY ON BEHALF OF RESPONDENTSNO 1 TO 3

, Respeqfully stated

1).
2).
3).
4).
6).

7).

| 9).

8).

Para-wise comments of the Respondent 1 to 3 are as under:-

PRELIMINARY OBJECTIONS.

That the appellant has got no cause of action.
That the appellant is éstopped by his own conduct to bring the instant appeal.
That the present appeal is not maintainable in its present form and shap&.
That the appellant has got no locus standi.
That the appellant has not come to the Tribunal with clean hands.
y That the appga‘l is bad for non-joinder and misjoinder of Lmnecessary parties.
| That the appeal is barred by Law & limitation

That this Honourable Service Tribunal has no jurisdiction to entertain the present

appeal.

LAY
agtane



Ll

BRIEF HISTORY
éigwrit petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc,

- for extending benefits of regularization, before the Peshawar High Court order,

Peshawar and the same was declined by the Peshawar High Court, (Copy of the
judgment dated 2.10.2013 is annexed as Annexure-I). The said petitioners then
moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and
directed the department to finalize the action against the illegal appointees within
one month, vide judgment dated 15.1.2014 (Annexure-II) and subsequent
reminder dated 07.02.2014 (Annexure-III). The appellant was appointed from a list
submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa
(Annexure-IV). Upon completion of the legal formalities i.e. issuance of Show Cause
Notice etc, the action was taken against the appellant.

ON THE FACTS.

(1) Incorrect. The appellant was illegally appointed through a list received from
Political Secretary to the then Chief Minister Khyber Pakhtunkhwa without
recommendation of Public Service Commission, test interview and
advertisement. The appointment of Sub Engineer is in purview of Public
service Commission. The Chief Engineer was not in power to appoint the
appellant.

(2) Denied as drafted as one wrong or any number of wrongs cannot be made
base to justify an illegal action. The post of Sub Engineer BPS-11 comes in the
purview of Public Service Commission according to the Public Service
Commission Ordinance, ESTA Code and recruitment policy (Copy of the Public
Service Commission Ordinance and the concerned rules of the ESTA code and
recruitment policy is attached as ANNEXURE V, VI & VII), therefore, the then
Chief Engineer was not competent to appoint the Appellant. Similar case of
Sub Engineer vide Service Appeal No.1331 /2013 was dismissed by
honourable court vide judgment dated 30/05/2016 Annexure-VII.

Upon the direction of the August Supreme Court and on completion of legal
formalities, the appellant was removed from service. It is pertinent to mention
that the department had already initiated proceedings against the then Chief
Engineer and other DSC members (Copy of letters in this respect are attached
as ANNEXURE-IX). ' |



" (3)

(h}

: (4)

(5)

(6)
(7)

(8)

Incorrect. On the direction of apex court order dated 15.1.2014 and
subsequent reminder dated 07.2.2014 proper show cause notice issued to all
illegally appointees including the appellant. The appellant was illegally
appointed contrary to all prevailing rules/procedure i.e. recommendation of
Public Service Commission, test/interview and advertisement, there was no
weight age in his reply of show cause notice hence terminated.

Incorrect. In the advice of the Establishment Department it has clearly been
mentioned that appointment is in the purview of Public Service Commission
(ANNEXURE-X). In light of advice of the Establishment Department, Public
Service Commission Ordinance, ESTA Code, recruitment policy and after
giving opportunity of show cause notice the appellant was terminated being
illegally appointed. Further to above in light of advice of Establishment
Department proceeding against the than Chief Engineer and other DPC
members has been initiated.

Denied as drafted. A show cause notice was issued to the appellant but the
same was never replied in stipulated time, hence the termination order was
validly issued, as the appellant was not come in the category of civil servant.
The appellant was illegally appointed and the department was in the
obligation to take action, on the direction of the August Supreme Court,
against such illegal appointees, in letter and spirit.

Pertain to record hence no comments.

Correct to the extent that the case was remanded by the Service Tribunal to
the department for giving opportunity to the appellant for departmental
appeal and personal hearing which was accordingly given to the appellant in
the stipulated period.

Denied as drafted. The appellant including the other 31-Nos illegally
appointed from the list provided by the Political Secretary to then Chief
Minister, contrary to all prevailing rules without recommendation of Public
Service Commission, test interview and advertisement. There was no
merit/weight age in reply of the appellant, hence the departmental appeal was
rejected by the appellant authority on merit and according to rules.

GROUNDS

(A)

Incorrect. The impugned order has been issued on the direction of Supreme

Court of Pakistan for finalizing action against all such illegal appointees. Fact

is that the appellant was illegally appointed without Advertisement, test,
interview and merit and without recommendation of Public Service
Commission.




' (B)

ay

(€)

(D)
(E)

(F)

|

|

!

!

s

- G)
. (H)

(D

Incorrect. No discriminatory treatment has been meted out with the
appellant. Since promulgation of Public Service Commission Ordinance all the
posts of Sub Engineer have been filled through the recommendation of Public

~ Service Commission. One wrong if made in the past cannot be referred as

precedent for doing another wrong. According to ESTA Code Advertisement
for any vacancy is compulsory, statement of the appellant is totally false and
may be considered as confessional statement of wrong doing in case of his
recruitment.

Incorrect. The appellant was not a regular civil servant appointed through

back door. As such the appellant service cannot be protected.

Incorrect. The appellant was illegally appointed by unlawful authority
contrary to all prevailing rules/procedures and was not come in category of
civil servant. As such the appellant service cannot be protected.

Incorrect. There is no malafide of the respondent. The respondent take action

correctly in the light of direction of the Apex Court against the appellant who
was illegally appointed, contrary to all prevailing rules/procedures. |

Incorrect. The appellant misconceived the judgment of Apex Court. The
appellant was illegally appointed without the recommendation of Public
Service Commission, test/interview and advertisement. In light of direction of
Apex Court dated 15.1.2014 and subsequent reminder dated 7.2.2014 to take
action against illegally appointees the appellant being illegally appointees was
terminated.

As above.

Incorrect. lllegally appointees has create no legal right to retain in service. As
one wrong cannot be justified for another wrong. The appellant was given
opportunity of show cause notice, but the appellant failed to produce legal
documents regarding his legality of his appointment.

Incorrect. The appellant was illegally appointed contrary to rules and
procedures without recommendation of Public Service Commission as the

appointment of Sub Engineer come in purview of Public Service Commission .

Ordinance, ESTA code and recruitment policy. The illegal appointees has no
legal rights to retain in service.




to Govt of Khyber Pakhtunkhwa

The respondent seeks léave -of this Honourable Tribunal to raise additional
grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal
right of opportunity to the citizen of the Khyber Pakhtunkhwa and FATA
having the requisite Qualification zonal allocation formula has been violated.
Appointment of the appellant is without lawful authority and of no legal effect.
It is therefore humbly prayed that in view of the above written reply, the
appeal of the ppellant may kindly be dismissed with cost.

Secretary

Public Health Engg: Department
(Respondent No.1)
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BEFORE THE HON.BLE SERVICE TRIBUNAL

P KHYBER PAKHTUNKHWA PESHAWAR.
Service Appeal No. - 366/2016
‘Mr. Ishfag Ahmad S/O Tehmeedullah
. Ex-Sub Engineer, PHE Divn: Charsadda ... (Appellant)
Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar.

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar. -

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

...Reépondents

AFFIDAVIT

I, Sanobar Khan, Chief Engineer (South) Public Health Engg:
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that
the contents of the accompanying written statements are true and correct to
the best of my knowledge and nothing has n concealed from this

honourable tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

@ ~_.»* InRe: Service Appeal No. 366/2016 © ¢
\“"‘\Lﬁ(‘ s -A PP X .
Ishfaq Ailmad Versus . Government of KPK & 2 Others
INDEX
S:NO. DESCRIPTION OF DOCUMENTS ANNEXURE | PAGE
. - NUMBER
fejeindiy T
1 | Establisient and Administration Department vide letter I
" No. SOR-V(E&AD)/15-3/09 dated 30-1-2014 [o—
.| 2 | Works & Services Department order NO. SO(E) I
B W&S(C&W)13-2/2000 dated 05-11-2001. "
3 | Works & Services Notification No. SO(E)W&S/13-1/77 III
dated 22-03-2005 ' 9/
4 | Establishment Department Notification dated 02-11-2002 v 13
4 | Section 6(b) District Government Rules of Business 2001 A" | Q \ S-.
5 ESTA BLISHMENT DEPARTMENT LETTER DATED VI
02.05.2007 \ G
Works & Services Deptt. Notification dated 30-04-2008 VII : \_:,_
6 | REINSTATEMENT ORDER OF Mr. Muhammad Jamil, Steno VIII :
' (B-12) PHE, Tank vide his Order No. SO(Estt)PHED/1-
90/2013-14/Volume-II dated 09.05.2016 \ 8 _
7 | REINSTATEMENT ORDER OF Suleman Draftsman B-11, IX
vide his Order No. SO(Estt)PHED/1-90/2013-
14/Volume-II dated 10-08-2016 ' ‘Ci

Through

Appellant

Advocates, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR @

AR -q;y

' %a*&s_...%

- r3 In Re: Service Appeal No. 366/2016

Ishfaqg Ahmad
........... Appellant

Versus

Government of Khyber Pakhtunkhwa & 2 Others

......... Respondents »

REJOINDER TO PARAWISE COMMENTS FILED BY RESPONDENTS-1 TO 3

Respectfully Sheweth,

The Appellant humbly submits as under:

Reply to the preliminary Objections:

1. Misconceived, frivolous, thus, denied. The Appellant has got very strohg cause of

action. |
2. Denied. Instead it is the Respondents who have been estopped by their own

conduct as the Appellant has been appointed and kept remained in service for

" more than five years.

3. Denied. Appeal is in proper form, thus, has been admitted for full hearing.
4. Denied for being misconceived. The Appellant locus standi infatal.
5. Frivolous, thus, denied. As the allegations in the Show Cause Notice with all due

respect pointing towards the short comings of the Respondents.

6. Denied. In fact it is the respondents who are dragging the appellant in the courts
of law. _

7. ~ All necessary parties have been arrayed as necéssary party.

8.  The Appeal is in accordance with law and within time, hence, the objéction is not
maintainable.

9. Misconceived, thus, denied. Under the law and the orders of the Hon’ble High

Court and Apex Supreme Court of Pakistan per se suggest that no Court or Forum

other than this Hon’ble Service Tribunal is to entertain this Appeal.
Brief History:

Infact some of the ad hoc employees of Public Health Engineering Department had

challenged their termination vide W:P No. 271/2013 which was dismissed. Their C.Ps

Nos. 2026, 2029 of 2013 against the Hon’ble Peshéawar' High Court were also dismissed.
However, at the time of losing legs before the apex Court, the Petitionérs Counsel tried to
persuade purportedly of discrimination by stating in general terms that there were certain

-other illegal appoihtments made by the department against which no action had been

“taken yet. On which the Supreme Court, obviously, as a matter of principle observed that,

if that be a_ case, then action was ought to be taken by the department against .such

appointments.-
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Bn‘arrival of the aforesaid judgment of the Supre:ﬁé Court, the learned Secretary PHE
Department sought the guidance, for further course of action, from the Secretary

Establishment and Administration Department vide letter No. SO (Estt) PHED/1- |
90/2012~1’3 dated 22-1-2014. In response, the E&A Department vide letter No. SOR-

V(E&AD)/15-3/09 dated 30.01.2014 (Annexure-I)advised that necessary action be taken

and in case the appointments proved illegal the Hon’ble Supreme Court of Pakistan may

be apprised accordingly. Moreover, the Department should also initiate disciplinary

action_against the officers who were involved in the illegal appointments and brought

them to the justice. That instead of acting upon the advice of the E&A Deptt, to take
action against the officers who have allegedly made illegai appointments, if thefe be any,
the Respondents under fear of being proceeded for their misdeed, they out of panic have
with great haste & against the advice of E&A Department issued Show Cause Notice in
back date to the appellant and without any enquiry and issuance of charge sheet /
statement of allegation and mandatory opportunity of hearing the Appellant was

terminated. Here it is worth to add that the said observation of the Apex Court in case of

aforesaid “ad hoc emplovees” have been subsided by the August Supreme Court of
Pakistan dated 28.04.2014 in C.P No. 551/2014 by the Bench headed by the then

Honourable Chief Justice Tassaduq Hussian Jilani where-in it was observed that:

“Tassaduq Hussain Jillani, CJ:-  Petitioner are civil servants and they challenged the order
terminating their service in a Constitution petition which
stands dismissed vide the impugned order mainly on the
ground that the said petition was not maintainable in view
of Article 212 of the Constitution read with Section 4 of the
Service Tribunal Act, 1973. The only ground being taken by
the learned High Court to invoke Article 199 of the
Constitution is that the competent authority in the
department had passed the order of termination of
peiitioners’ service pursuant to a judgment of this Court
and the learned Service Tribunal may be diffident to decide
the case independently and in accordance with law.

2. We are afraid, the apprehemsion of the petitioners is
misconceived. In the event of filing the appeal, the Service
Tribunal shall decide the appeal as mandate in law.
Disposed of in terms noted above”.

To put the record straight, the following fatal irregularities have been committed by the
Respondents which has made the impugned Order void ab initio, without lawful authority
and of no legal effect.
a) It was binding upon the Respondents to act upon the advice of the E&A
Department, where he did not act in accordance with the said advice and for
malafidely reasons to escape or save either themselves or an officer of their

rank and file, terminated the Appellant with undue haste and no pre-requisite




b)

g)

h)

i)

enquiry and other pre-requisites The Appellént was terminated in a very harsh, @

abrupf and unlawful manner.

The Respondent-3 while'terminatiljg the Appellant on 14.02.2014, not even
waited for completion of ;thé -period of 15 daysA for reply which was to be over
by 20.02.2014.

The Respondent-3 without observing légal requirements of conducting proper
enquiry into the case and to establish the charges, if any, against the Appellant
and giving him opportunity of personal hearing etc. to the Appellant terminated
him. ‘ _ | _
In spite of the fact that the Appellant was appointed by the Competent
Authority on recommendation-of the Departmental Selection Committee and
he was having a continuous service of five and a half years at his credit,

terminating his Services in such a slip- shod manner is unjust.

As conducting of inquiry & giving fair and proper opportunity of hearing is not

only a formality but a  mandatory requirement of law as laid down in 2000
SCMR 1743.

In this way the terms and conditions set with the Applicant at the time of his
appointment were utterly disregarded. o

The order of termination was illegal as it was not specified therein that under

what Law/ Rules the Authority could resort to the penalty of ‘termination” as

there is no provision of termination in the disciplinary Laws where the

Appellant could be made to suffer for fault / irregularity, if any, on the part of

the Respondent Department.

As regards the direction of the August Supreme Court of Pakistan, the
Respondent-3 himself made a statement before the August Supreme Court of
Pakistan and then made direction of the August Supreme Court of Pakistan a
pedestal for the impugned action against the Appellant while incorrectly
interpreting & applying the general order of the Apex Court with regard to
illegal appointments in the Respondent Department upon the Appellant.

In this connection a reference is made to the order passed by the Hon’ble
Supreme Court of Pakistan dated 28.04.20 14 in C.P No. 551/2014 where in the
Apex Court itself has clarified / interpreted its direction in the following words

“apprehension of the Petitioners. is misconceived. In the event of filing the

Appeal, the Service Tribunal shall decide the appeal as mandated in law ¢
No action has been taken against the purported, alleged and illegal
appointments if any, as advised_by the Establishment and Administration

Department.

On The Facts: _

Para-1.

Not Correct while para 1 of the appeal is correct. The Appellant was highly
skilled and qualified appointed against the regular vacant post of Sub




Para-2-3.

Engineer by the competent éufhority after fulfillment of all the requisite
formalities of test / Interview etc. The Appellant had no access either to any
politician or to the Chief Minister Secretariat to involve them for his
recruitment. Thérefore, the Appéliant denies his relevancy to the list and
believes that the list is not genuine and has been fabricated by the
departrhent to prove the appointments as politically motivated. The list

therefore, needs to be verified from the concerned authority / office as it is

an unattested Photostat copy, hence, cannot be accepted in its present ‘

shape. Moreover, after abolition of C&W & PHE Departments and their

- merger into a single organization of W&S Department vide W&S

Department order NO.- SO(E) W&S(C&W)13-2/2000 dafed 05-11-
2001(Annexure-IT) and Notification No. SOEW&S/ 13-1/77 dated 22-03-
2005(Ahnexure-III) and Establishment Department Notification dated 02-

11-2002(Annexure-IV) as well as under section 6(b) District Government -

Rules of Business 2001 (Annexure-V), the posts in the department from
BPS-1 to BPS 15 were declared as District Cadre Posts. Hence it remained

" no longer in the preview of Public Service Commission to fill in such post

through them.
Not correct. In fact, the Appellant in his appeal has not pinpointed any
wrongs on the part of officers rather he has simply stated that way and

procedure adopted by the Deptt in the appointment of the others, was

incidentally adopted in appointment of the appellant. Moreover, after -

devolution it remained no more the responsibility of the PSC to make

appointment for District Govts. In this connection reference is made to the

W&S Notification Dated 22.03.2005 attached as (Annexure-IIT above)

whereby the competent authority has declared ‘the provincial cadre post
from BPS-1 to BPS-15 of the Department as district cadre posts. Therefore,
the E&A Deptt, vide letter No. SOR- V (E&AD) 1-368/2005 (SE) Dated
02.05.2007 (Annexure-VI) with drawn the requisition made by the Deptt
for filling in the 20 vacant post of Sub Engineers.

From the aforementioned notification :Dated 22.03.2005 it is clear that the
post of Sub Engineers stenos, DEOs etc of District Government Rules of
Business 2001 were declared as district cadre post and under section 6(b) of
the District Government Rules of Business 2001, DCOs were competent to
appoint and regulate their post, appointment, management and other affairs.
However, by the time when these instructions become operative, the district
/ local Governments have consumed their tenure and fresh elections were
not held. Since, the provincial Govérnment has already devolved the posts
to the District Governments which were not in existence and also the

provincial Govt. has not revoked the above notification dated 22.03.2005.

0,




Para-4.

Moreover, being newly born, the District Governments having no capacity/

strength could not be able to handle the establishment matters entrusted to

them. In the circumstances and being a parent organization, the officers of -

respective Chief Engineers have made the subject appointments, after

authorization by the competent authority vide Notification dated 30.04.2008

‘(Annexure-VII) so as to avoid breakage in their functions as they were

responsible to perform these functions. Moreover, the Secretary PHE
(Respondent No.2), while reihstating two of the terminated employees i.e.
Mr. Muhammad Jamil, Steno (B-12) PHE, Tank and Suleman Draftsman
B-11, vide his Order No. SO(Estt)PHED/l-‘90/2013-14/Volume-II dated
09.05.2016 and even No. dated 10-08-2016 (Annexure-VIII & IX)
respectively has mentioned that they were appointed by the then DCO,
Tank by virtue that he had the powers of appointing authority in respect of
officials in BPS-1 to BPS-15 u/s 6(b) of the District Government Rules of
Business, 2001 from which it appears that the worthy Secretary is

convinced that these. posts belong to District cadre. However, it is strange -

that the Secretary PHE is considering the post of the Appellant i.e. Sub

Engineer as provincial cadre Post. Moreover, the case of the Sub-engineers
Sefvice Appeal No. '1331/2013 dismissed by. this Hon’ble Tribunal vide its
Judgment dated 30.05.2016, being a case of promotion has no relevancy to
the case of the Appellant as the case of the Appellant pertains to
appointment. | ‘ '

As stated in the brief history, the Supreme Court has never directed to
terminate the Appellant. It is also wrong that legal formalities have been
completed in the case of termination of the Appellant. As the termination
affected without fulfillment of the legal formalities of inquiry, issuance of
charge sheet and providing the opportunity of personal hearing etc. Instead

of completion of legal formalities only a Show Cause Notice was issued

and that too in a back date and the Appellant was terminated unlawfully

and unfairly in utter disregard to the instructions of E & A Department to
the PHE Department vide their advice letter dated 30-01-2014 (Annexure-I
above). As regards, the initiation of departmental proceedings against the

officers, it is not correct. As without a simple' letter by the Chief Engineer

Respondent No.3 to the Secretary PHE no further efforts on the part of |

Respondents towards the logical end of the case exist/ available on record.
In fact it was binding upon the department to conduct detail inquiry, to
establish the charges & to take disciplinary action against the culprits, if
any, but all in vain.

Not correct. Advice of E&A Department sought fof earlier in the matter
was conveyed to respondents vide letter dated 30-01-2014 (Annexure-I




Para-S .

Para-6.
Para-7.

. . . ’}:‘ﬁ.

above) which was not acted upon in its letter and spirit. The second advice

- of the E&A Department bearing No. SOR-V(E&AD)15-3/2009 dated

17.03.2014 (Annexure-X) pertains to the case of Sub-Engineers and not to
the post of Sub Engineer posseéééd bﬁ/ the Appellant. Also in the second

advice the E&A Department has not given any direction with regard to the

termination of the Appellant. Rather, in the advice, the department has been
directed to initiate disciplinary action against the responsible officers.
Moreover, the second advice is 'contradictory to the earlier advice issued by
the E&A Department on 30.01.2014(Annexure-I above) to the
Notifications dated 22-03-2005 (Annexure-III above). Besides the second
advice of E&A department, also over rules the section 6(b) of the District
Govt. Rules of Business 2001 which provides that DCOs were the

appointing authorities for the district cadre posts which fact has also been

admitted by the Secretary PHE Respondent No. 2 in his reinstatement -

orders mentioned above. Also no disciplinary proceedings can be initiated

against the responsible officers if any. The Respondent No.3 wrote only a
letter to the secretary of the department to take disciplinary actions against
the officers. The Secretary Office moved a summary to the Minister PHE

proposing therein action against officers through NAB who made

preliminary investigation into the matter with no further action by the NAB

or by the department against the officers which shows that there was no
illegality whatsoever in the process of appointment of the appellant. In the
enquiries conducted by the Anti-Corruption establishment are also silent in
this regard no irregularity/ illegality in the process of the appointment could
be proved, hence filed.

Not correct, hence, denied. The Show Cause Notice was issued in a back
date as on receipt of the notice, the given time for reply was expired even
then the Appellant submitted his Reply to the Show Cause Notice but his

services were terminated on 14.02.2014 in a hurry, harsh and illegal

manner. If the Appellant was not a regular employee then the Act of 2009

was applicable to him. Also no inquiry, whatsoever, could be held by the

department to prove the appointment of the Appellant as illegal, therefore,

it is not justified to say that his appointment was illegal. The apex Court has

not given any direction for termination of the Appellant.

The Respondents have offered no comments.

The Hon’ble Tribunal had remanded the case to the Appellate Authority of
the department (Respondent-2) vide its direction on 30.12.2015 with
direction to decide the departmental appeal of the Appellants strictly in

accordance with law / rules within two months. In case the Appellate .

authority.found that any of the Appellants had been unlawfully terminated




Para-08.

. b

or terminated by mis—ConceiViﬁg order of the August Supreme Court of

| ‘Pakistan- dated 15.01.2014 and facts of particular case and leads the

authority\ to accept such an »appea], the said decision is required to~ be taken

with full justification and shall have to be intimated to the Registrar of

August Supreme Court of Pakistan. The Respondent No.2, therefore, called

for all the 32 terminated employees on 08-02-2016 for personal hearing

just to complete the forrﬁality as it is not possible to hear the :stance of éll

the Appellants at a time by the authority. The Respondent No. 2 thus, just
to fulfill the formality, rejected the Appeals through a non-speaking order.

Misconceived, thus, denied, as stated in the earlier paras, the Appellant has

not approached to any political figure for his appointment. The list shown

to havebeen provided by the then Political Secretary is fake and has been .

fabricated by the department to prove the appointment as politically
motivated whereas after devolution, Public Service Commission has to play
no rule in the appointments against the posts borne on District Cadre. The
Appellant was duly qualified and appointed on merit against the regular
-yacant post of Sub Engineer after completing all the requisite procedure of
test, interview etc. as and when asked by the department. It is not correct
that there was no weightage in reply of the Appellant. Infact no time for

reply was given, therefore, not Vonly the prevailing rules but the natural

justice and fundamental rights protectéd under the Article 25 of the

Constitution were violated.

grgu_ruis_f

(A)

(B)

Not correct. The Supreme Court of Pakistan has never given the direction to
terminate the Appellant as the Appellant duly 'qualiﬁcd and aﬁer necessary test
/ interview etc. he was appointed as Sub Engineer by the competent authority.
There has been conducted no inquiry to pfove the appointment as illegal. After
devolution it remained no more purview of the Public Service Commission to
make recommendations to the Distri'ct‘Govemments for appointments which
fact has been admitted by the Secretary PHE (Respondent No. 2) in the
reinstatement orders of two of the terminated employees.(Annexure- VIII &
IX). '

Not correct. As all such post were borne on the district cadre. This fact has also
been admitted by the Secretary PHE (Respondent No.2) in ﬁis orders of
reinstatement mentioned above. Hence, it there are clear contradictions in

Respondents reinstatement orders and dismissal/ termination orders. Moreover,

~ the Appellant has not pinpointed the wrong doings in the department rather he

has mentioned that, as a matter of practice, the department for the last 15 years




(©

(D)

(E)

' Not correct. As the action of the Respondent No.3 is based on mala fide, as the -

)

~ I
T

are so, has been making appointments through the same procedure as
incidentally has been adopted in the appointment of the Appellant.

The Appellant being duly qualified was appointed against the vacant post of
Sub Engineer on merit lby ‘the competent authority. After completing the
prescribed probation period of two years he became a regular civil servant and
his sefvi‘ces were liable to be protected under the Civil Sei'vant Act, 1973..

Not correct. The Appellant was legally appointed on merit by the competent
authority as he was duly qualified for the post and cleared / gone through all
the formalities of test / interview etc. As pei‘ the terms and conditions of the
appointment letter and successful completion of the probation period of two
years, the Appellant became a regular Civil Servant of the department as per
the prevailing rules, therefore, his services were protected undef the Civil

Servant Act, 1973. Besides, no departmental inquiry could be conducted to

prove the appointment as illegal. Through enquiries conducted by the NAB &

Anti-Corruption establishment, appointments could not be proved as illegal.

mandatory requirements of law, detailed in below were not completed while
terminating, the Appellant:-

No Charge Sheet / Statement of allegations were issued.

(xi) No inquiry was conducted.

(F)

(xii) A Show Cause Notice was issued in the back date meaning thereby that no

time for reply could be provided.

(xiii) Opportunity of personal hearing was not given.

(xiv) Termination order was issued in a hurry, harsh, abrupt ahd unlawful

manner/.

(xv) The remarks of august Court were misconceived.

(xvi) The Respondent No.3 made a complaint to the Supreme Court himéelf and

then made the general remarks of the Court as basis for termination of the
Appellant, thus, acted as a complainant, counsel and judge in the same case

which is an utter violation of the norms, law of the land and natural justice.

(xvii) The Respondents have attached a fake; false and fabricated letter along with

their comments just to show that the letter was received from the then
Political Secretary to Chief Minister Khyber Pakhtunkhwa to prove the

appointments as illegal.

(xviii) The Show Cause Notice and termination orders of about 50% employees
p

issued by the Chief Engineer (South) (Respondent-3) for which he was not
competent as these employees were not working under him but were under
the jurisdiction of Chief Engineer (North).

Not Correct as the Judgment of the august Court has not been misconceived by

the Appellant rather it has been misconceived by the Respondents as cleared by




. . . o

. ‘

(G)
(H)

)

()

Prayer:

+

the August Court in the second ;/érdiCt on 28.04.2016. The Appellant duly
qualified and after going through the requisite requirements of the department
such as test, interview, etc. was appointed on merit against the regular vacant
post of Sub Engineer . After an unblemished and continued service of 512
years, the Appellant was illegaily terminated on 14.04.2014.

No comments have been offered by the Respondents.

‘Needs no rejoinder as explained above except that the Appellant has earned

annual increments, his proper service book, ACR & personal file were

maintained..

Needs no rejoinder as already explained above except that if the appointment

of the Appellant was illegal then necessary aciion against the responsible
officers should have been initiated / taken by the competent authority. Since,
no such action has been taken which shows that appointment was legal. The
Department, through enquiries conducted by the NAB & Anti-Corruption
establishment could not find any irregularity or illegality in the appointment of
the appellant.

Needs no rejoinder.

No violation of the Article 25 of the Constitution is involved in the case as not
only the Appellant but he along with 32 others belonging to different Districts,
Zones and FATA were appointed on merit against the regular vacant posts by

the competent authority after conducting necessary test and interview etc. The

Respondents while terminating the Appellant unheard and without inquiry / ‘

charge sheet etc. have violated Article 10 of the Constitution under which

- fundamental rights of all citizens are protected.

Considering the above submissions, it is, therefore, most respectfully
prayed that by way of acceptance of this Appeal, this Hon’ble
Tribunal may please set aside the ilﬁpugned Order of the
termination and reinstéte the Appellant with all back benefits.

Or any other relief deemed appropriate by this Hon’ble Tribunal

under the circumstances may also be granted.

Through

Advocates, Peshawar
AFFIDAVIT

As per instructions of my client, it is declared on oath that the contents of this Qg.)éﬁ{ware true
and correct to the best of my knowledge and belief and nothing has been concealed from this
Hon’ble Court.
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AL ATy R AR The conpobent authority is pleasod to ordot
tha declaration oF DIOViﬂCiEA.CadEQ sosts of BPG-L1 Lo RPS-18 o the

S Xevks & Services Department ‘as district cedre posts with immediate

1) Parmanent transiern to ths districtsfwill.befMade‘mn
domicile and seniority hasis. BRIV _—

2} Tu case the persoinel of that. particular:. district
“baing . wore han - the  sanctioned - strenath,. the
deploymant will bo ol the hasis’ of seniority and
thne  junlor  nosk over-flow:-, will - hoe - posted
Lawsbrarily o the otiier districts of the provincs .
P11l such-time vacancies occur . in-the districts oF
Cthedy dowmicilao. s S ' L

411 such employees of tha ahove ~status working in
FATA bul baelonging te sebclod districts will Dba

IR
—

o ' adivsted as per. their ceniority din the ‘ralevant

cadre and ihel over—flow will- continue working in
PATA LiL) sucht time vacancies occur in  bhalr

diztricts of domicile.

24y . The domicile “of " the Temale cofficials will, be

counted under the wedlock policy.and such -emplovees
will be given one time;, irreversihleZchoice~toiopt
for the digtricts of their spouse or thell oOwil. In
. casa of Spouse heing a-government:employeehand iz
Ctyansfer - to | another Aistrict,  inter-district
“pransfer of hhe female officials will he allower

b ct to availlabilily of wacancy in the-desired -

Cdistrict.
E V/S)' aubsaguent te the permanent~transfbr'of all RBPS-15
I amd below staff to tha districts, further transfers
l T and’ service.matings incluﬂlgg_gngglggmgpgﬁh;wigbin
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' Guvernmont, in Light of the District Governmant
\ gules ol fusiness, 2001, . .
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WES Ponartmant’ an pey +ules / policy. -

7y senilovity for tha purpose of promotion to the posts
of  provincial o cadve will ~be - maintained at
Secratarial lavel. . . .

i

Lo is further - to - mention heve _that the district

v asal with the cases of. these employess ag .per’

] ause 6{R) of DisLrict Government Rules of Business. They (tho

District Govi.) will also adopt a,mechanism'in such a manner. that

their inter—9e4seniority is notAaIfected.
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District's Rules of Business

- General

1. Short title and commencement. D

(1) These rules may be called the North West Frontier Province District Government Rules of.
Business, 2001, i : '

{2y I shadl come into loree al onee.

2. Definitions.

(1) In these rules unless the context other-wise requires. .
. “body corporate” means a body having perpetual succession and a common seal withs

2. budpel” means an ot licial statciment oLieome med eapemnditine Tora Dancad yeme

. “business” includes all work done by a local governnient: . )
_“component” means the officers mentioned in column 2 of schedule 1 to the Ordinance:

. “convenor” means the convenor of the Council concerned.

_“Federal Government” means the Government of Islamic Republic of Pakistan. ‘
.“*financial year” means the year beginning from the st day of July and ending on the 30th
day of June next following.

8. “Government * means the Government of the North West Frontier Province:

9. “Governor” means the North West Frontier Province:

' 10. “Ordinance” means the North West Frontier Province Local Government

Ordinance,2001(NWFP Ord, XIV of 2001)

11. “Schedule” means a Schedule to these rules:

12. “Seeretariat™ means the Seeretariat of Council: and

13. “Section” means a section of the Ordinance.

(2) Words and expressions used in these rules but not defined shall have the same meanings
assigned to — '

them in the Ordinance the North West Frontier Province Government Rules of Business, 1985 or
any - )

other Provincial law for the time being in force.

3. Composition of Departments and allocation of Business. . .

1. The composition of-the offices and groups of officers shall be the same as provided

i section 14 of the Ordinance read with the First Schedule theveof, and may be varied in
accordance with the provisions of the aforesaid section. ’

2 The business of the offices shall be distributed amongst the Department s in accordance with
Schedule-1: : :

Provided that any particular subject or matter of an office may be transferred from ., or
reallocated to an office, in accordance with the scction 14. '

3. A Zilla Nazim shall be assisted by the District Coordination Officer.

4. Organization of Officers.

1. The Organization of various offices shall be the same as provided in the Ordinance

or, where the Ordinance has not so provided as determined by Government.

2 The Exceutive District Officer shall by means of standing, orders distribute the work

. of the officers subordinate to him.

8, Secrctariat of District Government. '




{. There shail be a sceretariat of the District Government headed by the District
Coordination Officer and comprising of the decentralized departments or groups of
departiments as shown in the First Schedules to the Ordinanee

2. Each decentralized group ol departments shall be headed by an Exceutive District
Officer appoinied or nominated hy Government for the purpose.

3. Each Exceutive Officer shall be respousible to Zitka Nazim through the District
Coordination officer and shal! channelize his correspondence through him.

6. Deputation of civi) servants and power of District Coordination Officers.

_The civil servants posted in the decentralized departments shall continue to be civil
bL‘I\hH]l.\ or all intents and purposes of the relevant civil servants Liws and the rules
framed there under with the modification that.-

(a) all civil servants in BPS-16 to BPS-20 shall be appointed by Government or

the Federal Government as the case may be and posted decentialized

Department from time to time.

(hy the Diztret Coordinating, OFGeer <hall have the powers of the appomnting

authori ity in respect ol the officers/oliciuls in BPS-1TO BIPS-15: :

Provided that no vacancies are to be filled in by way of direct recruitment or transfers and
| ihe officers/ofTicials of the surplus pool are to be absor bed Zdjusted against the vacancies

2. No civil servant shall be transferced from his post in a district L,\L\,pl under the

orders of the Government,
Provided that the Disirict Coordination Officer, or as the case mav be. the Executive District

L OfTicer, may suo maoto or on the initiation of the Nazim inttiate disciplinary pr oceedings

against a civil servant lor his inetlicieney or malpractices and subnut the vutcone of the
procecdmﬂs to competent authority for decision.

3. In disciplinary matters, the Zijla Nazim, in case of officers in BPS-19 and District
Coordination Officer. in the case of officers in BPS-16 to BPS-18. shall refer the -
cases to the competent authority for decision under the North West Frontier Province
Removal from Service (special Powers Ordinance 2000(N.W.F.P Ord.No.V of

2000), through the administrative Secretary concerned.

7. General procedure for disposal of business.

1. The channel for obtaining or transmitting the orders of the Zilla Nazim is the Executive
District Officer or an officer specifically authorizes in this behalf by the District
Coordination Officer.

2.'All orders shall be passed in writing where a verbal order is given .it should be teduced
to writing at the carliest opportunity by the officer receiving it

3. [fany doubt or dispute arises as to the Department to which a case properly pertains.
the matter shall be referred 1o the District Coordination Officer for decision,

4. Detailed instructions for the disposal of business in the District administration shall be
isstied by the District Coordination Officer.

5. [f any order happens to contravene a law, rule or policy, it shall be the duty of the nest
below officer to point out this to the authority passing the order.

6 While submitting a case for the orders of the Zitla Nazim .t shall be the duty ol the
Exceutive District Officer/District: Coordination Officer to suggest a definite line of
aclion.

8. Office administration and record .

The manual of instructions for Provincial Civil Secretariat issued by the Chief Secretary of
Government from time to time shall , mutates mutandis , be applicable to the secretariat ofthe
District Government and the District Coordination Officer shall have the powers to issue
instructions in addition there to and not in derogator of the instructions already issued.

el

l s
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. ™\ No-SOR-V(E&AD)1-368/2005(SE )
,; | {1/ ) Dated Pesi: tne 2 May, 2007,

hne VT

[y

03 MAY 2997
Rio A5 ¢

>/Th~e Secretary,

NWFP Public Service Cormmission,
Peshawar, ‘

OiA

S‘U:BJECT:- REQUISITION FOR FILLING IN THE 20 VACANT POSTS OF SUB-
‘ - ENGINEERS (B-11) IN THE WORKS & SERVICES DEPARTMENT..

Uear Sir,

| am diiecled to refer to the letter of Works -& Services Deptt; bea'rin.gm A
No.SO/W&S/11-268/2005 dated 26-09-2005 (copy enclosed) on the above cited subject
and o state that lhe reouisition made by the Works & Services Department-for filling in

‘Ine above captiongd 20 nosis of Sub-Engineers (BS-11) may kindly be considered as
vithdrawn ) ' T

—————— e
——

m

ne

oy

' (As-above). - : MfToR
' (MUSHARAF KHAN)

SECTION OFFICER (Reg-V). -

Endst: of even No“& Date.

Copy for information is forwarded to:

1. Secretary to Govl. of NWFP.Works & Services Department, Peshawar.
2. Addl: Secretary (Estt), Establishment Deptt: Government of NWFP.

' . / : P
.‘. /_ N

|
s . {00 ECTION OFFICER (Reg-V).
f
|
|
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a S , SOVERNMENT OF KHYBER PAKHTUNKHWA! © 7
5 ' SAVINNE PURLIC HEALTH ENGG: DEPARTMENT -

gy atrd Wesbawan e day O3, 200 /Iﬂ}l‘.i:'[f /3»‘}

-

;

S . . . - A R . - .
, ' NO.SO(EstY/PHER/L-8C/ 2 COOWHEREAS, M, Muhommad Jamn Wiy

i :
l Y - ,
j —p—pn ey p ’ E\ Nt -t - .d. . Ly
| o eppeinied en SWd 5951 ivisicn Tank vice Distlet Ceordination; |
' L othices Terk ¢ 7. ' P
|

G oot withy o Show Cause Helioy By e Th
- Soulh) PRE wide Ne.327E-PHR deted 21-01-2014, and subis
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LNty
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[
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o | S i A s Iy Ly

6 () of the District Governmant Rules of IE*u:aness, 2001, fodo.»«ed.by _‘,ha. iC\JC ‘

procedure Le. agvertisement of the post i the NEWs3DEr, constitution of Disindiy
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i
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' appciclinent arder ot i
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her Pakiiunikhwa Civii-Szrvants (Anpza) RUES, 1940, z:rr;i_;;:::;
peal of Mro Muhammad Jammn &7
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R GOVERNMENT OF KHYBER PAKHTUNKHWA
:‘; 7 3 PUBLIC HEALTH ENGG: DEPARTMENT
N4, - t‘: .

LT Pochieer the, August 10, 2016

*

NG SOESE) /1 HE :_QV/1~-,_Q_/j_j}_‘[.jl_—m/_y_o_tlg WHERTAS, M Suleman Shah  was

eppeinted 45 Draftsman (EPS-11) in PHE Division Tank vide District Coordination Officer
Tank latter No.1851/DCO/Order dated 16-04-2008.
2 ’ AND WHEREAS, he was served witn 2 Show Cause Notice by the then

Chief Engincer (South) PHE vide No.08/E-4/PHE cated 15-07-2014, and subsequently

- his services veere dispensed. with by the seid autherity vide his office ietter' No.07/E-
4/PHE dated 07-08-2014. " '

3. AND WHEREAS, ne filed a Service Appeal N0.17/2015 before the Khyber
Pekhtunkhwa Servicé Tribunal Peshawar against his termination order, which was
disposed off vide its judgment dated 23-06-2016, with the direction that the appellant
be also treated at par with Muhammad Jemil, Steno Typist PHE Division Tank as this

‘case s identical with his case.

District Selection Commii:l;ce, TQ!II"/“’]!f(‘,."\/it.!‘.’-;’l Ul

9. . AND  WHEREAS, he wae aven the opportunily  of buing  heard on
10-08-2010 and moterial on rccord perused. Lt reveaied that his appointment as

‘Oraftsman was neither politically motivated nor deviated from the prascribed manner.,

The then DCO Tank had appointed the abovenamad Draftsman by virtue that He had
the povers of appoihtjng guthority in respect of officials in '8PS-1 to 3PS-15, under
Section & (b) of the District Government Rules of Business, 2001, followed by the lajd
down procedure i.e. Advertisement of the post in the. newspaper, constitution of
M the candidales, minutes of the
DEC % aspontment order erc, '

o

5. - AD WHEREAS, the Deputy Commissicner Tank verified all the documents

involveg in the appointment of the appellant vide his letter N0.4736/G6C dated

25-07-2016.

6. NOwW THEREFORE, after having considercd the material on record &

cxplanation of .the appellant during personal hearing held on 10-08-2016, his

-facts/grounds appealed egainst the Chies Engineer (South) PHE office letter dated

07-08-2014 have been established and in exorcise or the powers as Appeliate Authority,

conferred under the Khyber Pakhtunkhwa Civil Sermvants {(Appeal) Rules, 1986, and all

other such powers in this behall, the departmoental appeal of Mr. Suleman Shaly S/0 Gul- .

Bad Shah (Late) is hereby aceepted Dy reinstating i in service with ali back benefits,
in the public interest.

SECRETAR Y
ENDST: NO & DATE AS ABOVE: '
Copy forvarded for information & Necessary action 1o tho:-
L. Accountant General, Khyber Pakhtunkhwa Peshinwir,

2. Chicf Engineer (South) PHE Peshawar: He is requested to post/adjust the official -
concerned accordingly. o
. 3. Registrar, Khyber Pakhtunkhwa Service Tribuna Pashavear,
7 4. Superintending Engineer PHE Circle D.1%han.
5. Deputy Commissioner Tank. AN
, _6‘.!/ Executive Engineer pHE Division Tenk. A . .
-7 2. District Accounts Officer Tenk., . T T
1y /,'3.'50'1"&_:_0 Order/Personal File, - Mo o :

TN e

SECTICN OFFICER (ESTT)
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