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19.09.2017 Learned counsel for the appellant present. •’ Learned 

Deputy District Attorney alongwiih iVtuhamniad Siddique, 

Adinn. Gfilcer for the respondents present. Counsel for the 

appellant seeks adjournment. Adjourned. To come up for 

arguments on 06.10.2017 before D.B.

i

V

Member
(Judicial)(Executive)

06.10.2017 Learned counsel for the appellant and, Mr. Muhammad

•Jan. Deputy District Attorney on behalf of the official respondents .‘r’

present. Vide separate/common judgment of today of this 'i'ribunal

placed on file appeal bearing No. 333/2016 titled Tariq- Nawaz

Versus The Government of Khyber Pakhtunkhwa through Chief

Secretary, the present appeal and the connected appeals

dismissed. Parlies are left to bear their own costs. Idle be consigned
;

to the record room.

ANNOUNCED rYS>^'6.10<2017

hmad Hassan) 
Member

(Muhammad Hamid Mughal) 
Mcjnber

7 N.,
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11.04.2017 Counsel for the appellant present. Mr. Muhammad Yasin, 

Superintendent alongwith Mr. Muhammad Adeel Butt, Additional AG for 

respondents also present. The present appeal was partially heard by D.B - ■

comprising of Chairman and Mr. Muhammad Amin Khan Kundi Learned 

Member (Judicial) but today the said D.B is not available. The office is

directed to put up the instant appeal before a D.B in which both the above 

mentioned officers are sitting. To come up for arguments on 08.05.2017 

before D.B.

(MUHAMMAD AMIN KHAN KUNDI) ': /,
MEMBER

(AHMAD HASSAN) 
MEMBER

m10. 09.08.2017 Appeal bearing No. 379/2016 was fixed for final hearing 

before this D.B for today. Reader of this court produced the file of instant 

appeal today being connected one and stated that the file was misplaced 

earlier. Learned counsel for the appellant present. Seeks adjournment. 

Adjourned. To come up for arguments alongwith connected appeal on 

18.08.2017 before D.B.
sr
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(Muhammad Amin Khan Kundi) 

Member
(Muhammad Hamid Mughal) 

Member

18.08.2017 Counsel for the appellant and Mr. Muhammad Jan, DDA 

alongwith Mr. Muhammad Siddique, Admn. Officer for the 

respondents present. Counsel for the appellant seeks adjournment. if
■ S'-''''-'■ ■

Adjourned. To come up for arguments on 19.09.2017 before the 

D.B.

^5^
Member

,'vSg.-
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14.11.2016 Counsel for the appellant and Addl: AG alongwith'^^V 

Mr. M. Yaseen, Supdt for respondents present. Rejoinder 

submitted. To come up for arguments on 28.03.2017.

(PIRE CHSH SHAH) 
EMBER

(ABDUL LATIF) 
MEMBER

Counsel for the appellant, Additional AG and Senior Government 

Pleader alongwith M/S Aftab Ahmed, A.O & Muhammad Yasin, 

Superintendent for the respondents present. Arguments partially heard. To 

come up for remaining arguments on 29.03.2017 before this D.B. ,

28.03.2017

Member

29.03.2017 Counsel for appellant, Additional AG & Senior Government 

Pleader alongwith Mr. Aftab Ahmed, A.O & Mr. Muhammad Yasin, 

Superintendent for respondents present. Learned Additional AG requested 

for adjournment. Adjourned for remaining arguments to 11.04.2017 before 

D.B. .
'•*
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Chai;Member lan
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Counsel for the appellant. Learned counsel for the 

appellant argued that identical service appeals including service 

appeal No. 330/2016 has already been admitted to regular hea:ring. 

In view of the above, this appeal is also admitted to
>
regular hearing. Subject to deposit of security and process fee 

within 10 days, notices be issued to the respondents for written 

reply/comments for 1.6.2016 before S.B.

3.05.2016

-•

/
• •

\

Counsel for the 'appellant, M/S Muhammad 

Yaseen, Supdl. Muhammad Ali Supdi and Kamran Shahid, 

Asslt. alongwith Addl. AG for the respondents present. 

Requested for adjournment. '\'o come up lor written 

reply/comments on 10.08.2016 before S.B.

0,1.06.2016

Chairman

I

1

10.08.2016 Clerk to counsel for the appellant and Mr. Muhammad 

Yaseen, Supdt alongwith Addl: AG for respondents present. 

Written reply submitted on behalf of respondents No.2 and 3. The 

learned Addl: AG relied on the same on behalf of respondent No.l. 

The appeal is assigned to D.B for rejoinder and final hearing on 

14.11.2016.
i.'
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FORM OF ORDER SHEET: :

Court ofi, i
5

i :^66/2016Case No.,>
r

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.>■ i-

321
I-

■- ?

05.04.2016
1 The appeal of Mr. Ishfaq Ahmad resubmitted today by 

Mr. Yousaf Khan Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for proper order 

please.
<

REGISTRAR
*

2i .
■ i This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon
. -i

r*

•A*

ACH' !

• ^

; : A.gent of counsel for the appellant present. Seek? 

a ijoLirnment. Adjourned for preliminary hearing to 26.04.20U 

b::foreS.B.

12.04.2016

i
1

;•>

✓
Cha nan

Counsel for the appellant present. Seeks 

adjournment. Adjourned for pa^hminary hearing to 

03.5.2016.

26.4.2016
(~1.

!

I
1

f;.‘
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The appeal of Mr. Ishfaq Ahmad son of Tehmeedullah Sub-Engineer PHE Department received to

day i.e. on 31.03.2016 is incomplete on the following score which is returned to the counsel for the 

appellant for completion and resubmission within 15 days.

1- Copy of appointment order in respect of appellant mentioned in para-l of the memo of 
appeal (Annexure-A) is not attached with the appeal which may be placed on it.

S /S.T.No.

\Dt. ^ 7 ^ /2016
£2^

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Pesh.Mr. liaz Anwar A
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Before THE Khyber Pakhtunkhwa, Service Tribunal PeshawarIiy

/2016Appeal No.
/

Ishfaq Ahmad
Appellant

Versus

Government of Khyber Pakhtunkhwa etc
Respondents

INDEX

ParticularS.No Annexure Page No
Memo Appeal1

6-?Affidavit2
Copy of

Copies of the verdict of the Apex court 
dated 15.01.2014

"A"3 8- to
"B"4

Copy of order dated 14-02-2014 and 

departmental
Copy of E&A Department, advice dated ^0

5
I3'5/

22-01-2014
Copy of writ and order dated 26-02-20146
Copy of the order in C.P No. 551/2014 

dated 28-04-2014
7 3o

Copy of appeal and order of dated 30-12-8 "G"/ '
3/-3y2015

Copy of order No. SO(ESTT)/PHED/l- 

90/2013-14,Vol-ll dated 03-03-2016
9 "H" 37
10 other documents ttmI

Wakaiat Nama11

Appellant
Through

Ijaz Arfwar
Advocate, Supreme Court of 

Pakistan

U 1

&

Yousaf Khan
Advocate High Court, Peshawar
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Before the Khyber Pakhtunkhwa,.Service Tribunal, Peshawar¥ T -t,c

/2016Appeal No.

Ishfaq Ahmad S/0 Tehmeed Ullah,
(Sub Engineer, Public Health Engineering Department,Charsadda) 

R/0 Mohallah Piran, Utmanzai, Tehsil & District Charsadda
Appellant

Ssrvio© TflbM®
3/VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar

2.

Secretary
Public Health Engineering Department, 
Government of Khyber Pakhtunkhwa, Peshawar

2.

Chief Engineer (South)
Public Health Engineering Department, 
Government of Khyber Pakhtunkhwa, Peshawar

3.

Respondents

APPLEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974

AGAINST THE ORDER DATED 14-02-2014 VIDE WHICH THE SERVICES OF THE

APPELLANT HAVE BEEN TERMINATED.

PRAYER IN APPEAL

ON ACCEPTANCE OF THIS APPEAL THE IMPUGNED ORDER DATED 14-02-2014 OF

THE RESPONDENTS MAY KINDLY BE DECLARED AS ILLEGAL UNLAWFUL

ARBITRARY AND VOID AB INITIO AND THE APPELLANT MAY KINDLY BE

REINSTATED INTO HIS SERVICE WITH ALL BACK BENEFITS.

sr f/ IC
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Respectfully Sheweth,0
. ! I

The Appellant humbly submits as under:- V

1. That the appellant, being duly:qualified, after going through the required
\ ' •

procedure, was appointed as Sub Engineer (B-11) vide appointment order 

No. 11/E-4/PHE dated 15-01-25l0 on the terms and conditions mentioned 

therein.

(Copy of the Service Book extracts, educational documents is annexed as 

Annexure-A).

i:.

1
;!•
I

2. That the appellant was serving the department to the best of his abilities 

and to the satisfaction of his superiors when all of a sudden he was issued 

with a back dated joint show cause notice. The plea raised in the show cause

notice was that some adhoc employees approached the August Supreme
♦

Court of Pakistan for the reinstatement/ regularization of their services. 

During the pendency of the said petition, the counsel for those petitioners 

maintained that his clients were removed from service while others were 

left, to which the then Chief Engineer had replied that the cases of those 

appointees are underway. The.Hon'bie Apex court directed to finalize action 

and submit a report to that effect.

(Copies of the verdict of the Apex court dated 15.01.2014 is annexed as 

Annexure-B).

;•

i ,
f.--

1

3. That in the garb and misleading statement and verdict before the Apex 

court, the appellants were issued the alleged back dated show cause notice, 

although the same was never mandated. In reply to show cause notice, the 

respondent No.3 was requested .to extend time for him to file a reply, but 

the respondent No. 3, was determined with all malafide to terminate the ^ 

appellant among others unlawfully, terminated the appellant vide order 

dated 14-02-2014.

(Copy of order dated 14-02-2014 and application for time extension to show 

cause is annexed as AnnexurerC).

j

f
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4. On arrival of the aforesaid judgment of the Apex court, the respondents 

sought guidance from the E & A department for further course of action vide 

letter No. SO (Estt) PHED/1-9/2012-13 dated 22-01-2014. In response, the 

E&A department vide letter No. SOR-V(E&AD)/15-3/09 dated 30-01-2014 

advised that necessary action be initiated against the officers who were 

involved in the appointment after conducting proper inquiry into the case. It 

was binding upon the respondents to act upon the advice of the E&A 

department, where they instead of acting upon the advice, terminated the 

appellant without fulfillment of legal requirements of Inquiry etc to establish 

the charges against the appellant which is not only a formality but a 

mandatory requirement of law. (Copy of letter No. SOR-V (E&AD)/15-3/09 

dated 30-01-2014 is annexed as annexure-D).

5. That the appellant submitted his departmental appeal, however, it was not 

responded, hence the appellant approached the Hon'ble Peshawar High 

Court, Peshawar in a W.P. No. 615-P/2014 who vide its order dated 26-02- 

2014 observed that the instant petition relates to the terms and conditions 

of the service, therefore the appellant should seek his remedy before proper 

forum, the W.P. was dismissed accordingly.

(Copy of writ and order dated 26-02-2014 is annexed as Annexure-E).

6. That feeling aggrieved, the appellant moved the August Supreme Court 

through a civil petition, but the August Supreme Court directed the 

appellant to approach this Hon'ble Tribunal which shall decide the appeal as 

mandated in law.

(Copy of the order in C.P No. 551/2014dated 28-04-2014 is annexed as 

Annexure-F).

7. That the appellant approached this Hon'ble tribunal through a service 

appeal No, 796/2014 which appeal was remanded through order dated 30- 

12-2015 with the observations that the departmental appeal be decided 

within two months.

(Copy of appeal and order dated 30-12-2015 is annexed as Annexure-G).



8. That while dealing with the departmental appeal, all the 31 appellants 

. including the present appellant were assembled in a hall and they were told 

by the respondent No.2 that all his sympathies lie in favour of the appellants 

and he is going to restore them, but despite all stated above, their appeals 

were dismissed vide order dated 03-03-2016. It is worth to mention here 

that the respondent No. 2 disclosed during the interview that there is huge 

pressure upon him by the Minister for PHE not to restore the appellants 

even if they deserve re-instatement.

(Copy of order No. SO{Estt)/PHED/l-90/2013-14.Vol-ll dated 03-03-2016 is 

annexed as Annexure-H).

9. That Appellant feeling aggrieved of the order dated 14-02-2014 and 03-03- 

2016 prefers this Appeal, inter alia, on the following:

GROUNDS OF APPEAL

A. That the impugned orders of the respondents ^are against the law on the 

subject, illegal, void ab intio and arbitrary, hence liable to be struck down.

B. That the impugned termination(s) is the result of discrimination and against 

the fundamental rights guaranteed under the constitution of the Islamic 

Republic of Pakistan, 1973, hence liable to be set aside.

C. That the impugned orders of the respondents is the sheer violation of 

article, 25 of the Constitution of the Islamic Republic of Pakistan, 1973, 

hence liable to be set aside.

D. That the impugned orders of the respondents are against the spirits of the 

natural justice, hence untenable.

E. That there is great malafide on the part of the respondents in terminating . * 

the appellant, hence the same needs setting aside.



F. That the termination of the appellant is based on the misconceived 

judgment of the August Supreme Court, of Pakistan and the said Judgment 

never mandated the termination of the appellants, hence termination of the 

appellant is nullity in the eyes of law.

A' /

G. That the August Apex court was mislead by the department, hence all the 

proceedings against the appellant are in violation of the order of the Apex 

court, law of the land and natural justice, hence liable to be set aside.

H. That the appellant has served the department for almost five years with zeal 

and dedication and has got vested rights and the termination of services at 

the one stroke of pen is unjust, unfair, arbitrary, unlawful, hence liable to be 

set aside.

I. That the impugned termination order(s) is against the principles of locus 

poenitentiae, hence liable to be struck down.

J. That any other ground not specifically raised herein may be allowed at the 

time of arguments

It is therefore, most humbly prayed that on acceptance of this 

appeal, the impugned order dated 14-02-2014 of the respondents may kindly be 

declared as illegal, unlawful, arbitrary and void ab initio and the appellant may 

kindly be reinstated into his service with all back benefits

Appellant
Through

Ijaz AnWar
Advocate, Supreme Court of 

Pakistan ■5

Saftid Amin
&

Yousaf Khan
Advocate High Court, Peshawar

%Dated .03.2016



] Before the Khyber Pakhtunkhwa, Service Tribunal, Peshawar

72016Appeal No.

Ishfaq Ahmad
Appellant

Versus

Government of Khyber Pakhtunkhwa etc
Respondents

AFFIDAVIT

\, Ishfaq Ahmad $/0 Tehmeed Ullaht (Sub Engineer, Public Health Engineering

Department, Charsadda) R/0 Mohallah Piran, Utmanzai, Tehsii & District

Charsadda do solemnly affirm and declare on oath that the contents of the

accompanying appeal are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon'ble Tribunal.

Deponent

f:



Before THE Khyber Pakhtunkhwa, Service Tribunal Peshawar11
/2016Appeal No.

Ishfaq Ahmad
Appellant

‘ Versus

Government of Khyber Pakhtunkhwa etc
Respondents

Addresses of the parties

Addresses of the Appellant

Ishfaq Ahmad $/Q Tehmeed Ullah,
(Sub Engineer, Public Health Engineering Department,Charsadda) 

R/0 Mohallah Piran, Utmanzai, Tehsil & District Charsadda

Addresses of the Respondents

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar

1.

2. Secretary
Public Health Engineering Department, 
Government of Khyber Pakhtunkhwa, Peshawar

Chief Engineer (South)
Public Health Engineering Department, 
Government of Khyber Pakhtunkhwa, Peshawar

3.

AppeeLlant
Through

Ijaz Ad^^r

Advocate, Supreme Court of 
Pakistan

Sajid Amin
&

Yousaf Khan
Advocate High Court, Peshawar

Yi
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PESHAWAR (PAKISTAN)

‘DipCoiiid of J^ssocicite f/idtneer 
'Year 200 5

i

f i; ;
(Anniiaf/.^sfpjakmzi^xy^

i 'V '

i
2

Cen{fiedtfiat:Mr. /Miss.

Sou/<Daiigfit:crofMr.__

^Registration Mo._______

ASHFAQ AHMED
5

TAHMEEO ULLAH

GCT/P/e/2 00 1. 9 019 I

GOVT, COLLEGE OF T.ECHNOLOG'MPESHAWAR

fias passed tfie (DipComa of Associate

^.dnation deU By the CBokni of redmical Fadawor
^jr 'Mays 200 5. j .

TS71S

0/
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In recognition thereof, t-kis
i

(Dipfoinu oj'Associate Engineer
aidedt^iim/ fipr at Peshawar on theIS aw Augiast, 200(S.day of ̂ 1

rV
y'S \

\ •;>
assistant SECRETARY SECRETA^

\

This certijicale / diploma is.issued wiihouf aufaUeration or erasure. .
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OFFICE OF THE CHIEF ENGINEER (SOUTH) 
PUBLIC HEALTH ENGG: DEPARTMENT 

. Km^ER P.4KHTUNKHWA, PESHAWAR

No. 3;?- /E-4/PHE 

Dated Peshawar, the / /01/2014

■i'

To

]. .Mr. Tariq Nawaz 
2. Mr. Sajjad KJian

• Sub Engineer,' . .
Sub Engineer, 03> ,

3. Mr. S. Muhammad Ihsan Shah Sub Engineer, 03h f ^^}^o60
4. Mr. S. Muhammad Ali Sajjad Sub Engineer, „
5. Mr. Abdul Samad • Sub Engineer,

Sub Engineer, 03<^^ "■■ 9^930 - -^.l-j
Sub Engineer, 0
Sub Engineer, 03 h6 33 6^ & ,
Sub Engineer,
SubEngineer,
Sub Engineer,
Sub Engineer,
Sub Engineer, 63 ^ I - ^^{op-3-'3'C> ■
Sub Engineer, c?3'3T '733''3<^7 •
Sub Engineer, 6'3^/3 '
Sub Engineer,
Sub Engineer,/) 3 3 4 7
Sub Engineer, C>3 'Vi '^30 /^ /d .
Sub Engineer, o333 
Sub Engineer, d7'3 ^
Sub Engineer,^? 233 0^ o ■
Sub Engineer,
SubEnsineer. .
Sub Engineer,? V W)
Sub Engineer,dS ^ 3*'*? 73
Senior Scale Stenographer, /;3 <’ 7 •
Steno Typist, ' '
Steno Typist,

Steno Typist,d’3 ^3*/!) -
Steno Typist,
Data E/Operator,
Data E/Operator, 3o SSS^L 2

6. Mr. Shaukat Ali
7. Mr. M. .A.li N'oor 
S. .Mr. Irshad Elahi
9. Mr. Hussain Zaman
10. Mr. Salim N‘a^s■az
11. -Mr. S.Ashfaq Ahmad
12. Mr. Munaza .Ali
13. Mr. Sahar Gu!
14. Mr. Ishfaq •
15. Mr. Abdul Shahid
16. Mr. KashifRaza
17. Mr. Waqat Ali 

■ 18. Mr. Muslim Shah
19. Mr. Ishtiaq Ahmad
20. Mr. Zuhib Khan
21. Mr. S. Hassan Ali
22. Mr. Mohsin Ali
23. Mr. Muqtada Qureshi
24. Mr. Ishfaq Ahmad
25. Mr. M. Qaiser Khan
26. Mr. Nomanullah
27. Mr. M. Imran
28. Mr. M. Jamil
29. Mr. Iftikliar
30. Mr. Shah Khalid 
3 ]. Mr. Aziz Ullah
32. Mr.-Farhan Uliah
33. Mr. Fannan Ali 

--------r-34. Mr. Murtaza Qureshi

>

\

-.r

Subject: SHOW CAUSE NOTICE

In compli^ice of Supreme Court of Pakistan decision dated 15.1.2014 

action against all illegal appointee’s are being taken immediately. As such you are hereby 

- c: V ed \\ irh this show cause notice regarding your appointment as under:

1. In light of S&GD letter No.SORT(S&GAD)/l-117/91(C) dated 12.10.1993 the 

appointment ol Sub Engineer, Steno Typist/Stenographer and Data E/Operator 

continued to be made through J'econimendation of Public Service Commission. 

Whereas you have been appointed without the recommendation of Public Service 

Commission which is contraiy to. the prevailing rules. Therefore you are directed to 

pro\'ide recommendation of Public Service Commission, if any.

!

!

3 h our appointment orders have been made in contravention of Govt led down policy 

vide circulated notification No. SOR-VI/EXAD/M 0/2005/Vol-VI dated 15.11.2007.
*'***^A':* - 'y »>»*»<.'1.11" /• II ^ I n II >«m i«3—1\
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3. The comeni of vour appoimment orders reveal that you have been appointed without 

recommendation of the Public Service Commission, of Kliyber Pakhtunkhwa. No 

NOC obtained from the Public Service Commission for recruitment, no requisition 

submitted to Secretary Works & Services Department, no sanction/approval was 

obtained from Administrative Secretary, no Departmental Promotion Selection 

Committee constituted by the Secretary Works & Services Department, not 
advertised and nor the appointment are modified in terms of para-13 and 14- ot 

N.W.F'.P Ch'il servant (appointment, promotion and transfer rules 19S9). Codal

formalities have not been fulfilled in your appointments.

4. Necessary sanction to condonation of the violation of codal- formalities have not 

been accorded by the competent Authority.

Keeping in view the above, you are directed to furnish reply to the show cause notice 

within 15-days positively; otherwise it will be presumed that you have nothing in 

your defense. As such ex-party action will be taken against you under the E&D rules 

which will entail your termination from service.

f

i

!
1

Chief^Engineer (South)
Copy forwarded to; .

The Secretary to Govt of Khyber Pakhtunkhwa Public Health Ehgg: Depaitment 
Peshawar.

2. The Chief Engineer (North) Public Health Engg: Department Peshawan^^^^,

1.

3. All Superintending Engineers/Executive Engineers in South/North Public Health
the show cause noticed to the aboveEngg: Department. They are directed to serve 

named officials working in your office. iA\

Chief Engineer (South)

i

1
]

«.
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CHIEF F^INEE"R(ka^)

' ' PUBLIC HEALTH ENGG; DEPARTMENT 
KHYBER PAKHTUNKHWA, PESHAM'^AR

/E-47PHE,
Dated Peshawar, the jf^ /02/20.i4

\'2?' \

3’3>No.

To

Mr. Ishfaq Ahmad s/o Tahmeeduliah 
Sub Engineer P.H.Engg Division 
Charsadda

Subject: TERMINATION FROM SERVrf-E

isni oom made vide this office letter No.Il/E-4 /PHE dated
^^.U1.20!0 was illegal and unlawful due to non-fulfillment of codal formalities.

, ^^PPOnitnient as a Sub Engineer has been reviewed on the direction of
. ipieme Court oi Pakistan Order dated 15.01.2014 in the civil petition No.2026 and 9029 of 2012 
Mushtaq Ahmad and Muhammad Nash Ali and others. The Supreme Court of Pakistan directed 

nceisigned o finalize action against all illegal appointees within one month. In this regard 
^ Administration Department vide his No.S0R-V(E&AD')/1 5-3/91^09 

k7 received through Secretary PHE Department ■[Chyber Paklitunkhwa PeshawarNo.SO Estt /PHED/l-90/2012-13.dated 3.2.2014 record of the recruitment of Sub Enginet Z 

other staff has been checked and found the following irregularities committed-by the ^ 
authority in your appointment.

2.

appointing

1. Vacancies/posts of Sub Engineers

2. Initial recruitme

not advertized through news paper.were

Engineer win continue to be made, through |■ecommenda^ion
Of the I Liblic Service Commission in IigJit of S&GAD letter No.SOR-I (S&GAD)M 17 

. /9J(c) dated 12.10.1993. in this case NOG. . . not obtained from Public Service
Commission before issuance of your appointment order. A requisition for filling up 
these posts were not placed with Khyber Paklitunkhwa Public Service Commission and 
you have not qualified test and interview conducted by the Public Service Commission 
duriiig this period. As such your appointment without recommendation of the 
Service Commission is invalid and unlawful.

Public

3. Approval from Administrative Secretary 
before making your appbmlmeiit.

Departmental selection committee was not constituted by the Administrative Secreta

5. You have also lailed to reply to the show cause notice issued vide this office No. 32/E- 
4 /PHE dated 21.01.2014 in your defense-with in stipulated period.

not obtained by the appointing authoritywas

4. rv.

6. The above mentioned irregularities committed by the appointing authority in your 
appointment process prove that you were illegally appointed and there is ' no 
justification to retain you in the service of PHED. You are therefore terminated roip 
the Post of Sub Engineer with immediate effect. y /

■d

Chief Engineer (South)
Copy forwarded to:

1. 'fhe Secretary to Govt of Khyber Paklitunkhwa Public Health Engg: Department Peshawar. 
2; PS to Minister for Public Health Engg: Department KJiyber Paklitunkhwa Peshawar.
3. The Accouiitaiit General Khyber Pakhtunkhwa Peshawar.
4. The Chief Engineer (North) Public Health Engg: Department I’eshawar.
5. The Chief Engineer (FATA) Works & Services Department Peshawar.
6. Ail Superintending Engiiieers/E.xecutive Engineers in Soulh/Norlh P.H.Engg: Department.
7. All District Accounts Officer in Khyber Pokhtunklivva. f

Chief Eiigiace.!' (Snirtb)



To

The Secretary,
Government of Khyber Pakhtunkhwa, 
Public Health Engineering Department, 
Peshawar.

Subject: Departmental appeal under Section 22 of the Khyber 

3 of th^KP Civd's'

efftet byfhe Cr f r immediate

Peshawar.
Respected Sir,

I.. That appellant being qualified for the 

applied for the existed 

Engineering Department 

obsei-ving the coda!

post of Sub Engineer so he 

vacancies of Sub Engineers in the Public Health 

Khyber Pakhlunkhwa Peshawar. After

recommendation of 

. was appointed as Sub 

respective date of

formalities, on the
;Committcc heDepartmental Selection

Engineer (BPS-11) 

appointment i
on regular basis from his

ssLied by the Chief Engineer.

2. That after completing the requisite formalities including medical 
.tness certificate, the appellant joined duties at his respective place of • 

posting. The respondent department also maintained the service book ^
of the appellant and necessary entries have been made therein from
time to time.

o
That the appellant is 

working against the - 

having more than five 

record.

regular employee of the respondent department . 

permanent post since his respective appointment ■ 

years service at his credit with excellent service

4. That some other employees whose 

basis
appointments were made on adhoc 

under the Khyberso they agitated their regularisation

. vtTi



k-
t?Y Paklitunidiwa Employees (Regularization of Services) Act, 2009 

before this Hon'ble Court through two separate writ petition NOs.271- 

P/2013 and 663-P/2013 which dismissed by common judgmentwere
passed on 02.10.20J3.

5. TJiat the impugjied judgment was challenged by the 

before Hon’ble Supreme Court of Pakistan through 

2029 of 2013 but

same employees 

CP. No.2026 and
same were also dismissed on 15,01.2014. However

during the proceedings, Mr. Sikandar Khan Chief Engineer, Public
Health Engineering Department, Khyber Pakhtunldiwa orally 
brought into the notice of Hon'ble Supreme Court of Pakistan about the 

existence of illegal appointees in

6

the department and accordingly he 
was directed to finalize the action against such illegal appointees 

within one month.

6. That a joint show cause notice issued to appellant aiongwith otherswas

vide letter No.32/E-4/PHE dated 

(South) therein he has
21.01.2014 by Chief Engineer

unlawhilly and malafidely shown 
appointments of appellant and others as illegal. Since the copy of show 

cause notice was not received within stipulated 

submiued an

the

:i

time therefore he 

(SoLitli) requesting 

requisite
the Chief Engineer (South) had 

issued the impugned order dated 14.02.2014 thereby his services were 

terminated with immediate effect.

application before the Cfiicl' Engiinecr
for extension in period of reply but before submitting the 

ieply, now which had been submitted
;•
!■

ii Grounds:
!'

A. 'hbal (he appoinlinenl ulhippuflanl 

regular basis 

Committee. He 

thus in

atle by coinpelent aiilhurily

on the recommendation of Departmental
\v;i,s nu

(Ml
. j

Selection
was within age limit, having prescribe qualifications 

such circumstances the Chief Engineer (South) was unjustified

to treat the valid appointment of appellant as illegal.



>

Y .

B. That it is pertinent to mention - that by notification vide 

No.SO(0&N)E&AD/8-16/2000 dated 01.08.2001 the three
departments namely Public Health Engineering, Physical Planning & 

Housing and Communication and Works Department were merged into

Works and Services Department as mentioned in order dated

05.11.2001 and meanwhile the Khyber Pakhtunkhwa Local 

Govermnent Ordinance, 2001 was also promulgated (now repealed) 

and under section 14 thereof the administrative and financial authority

for management of the offices of the government specified in Pait-A of

the first schedule was decentralized to district government. Similarly 

the posts in BPS-01 to 15 in the Works and Services Department 

also declared as district cadre
were

posts vide notification 

No.SO(Estt:)W&S/13-1/77 dated 22.03.2005 as referred in letter dated

08.04.2006 by the Establishment Department to W&S Department.

C. That, when the posts in BPS-01 to 15 in W&S Department 

declared District Cadre Posts including the post of appellant tlien a
were

letter was written to Secretary Khyber Pakhtunkhwa Public Service 

Commission, Peshawar on 02.05.2007 therein requested For 

withdrawal the requisition for . filling in the vacant posts of Sub

Engineers (B-11) in the W&S Department and done accordingly. In 

such circumstances the plea of Chief Engineer (South) regarding 

fulfilling the requirements of recommendation of Public Service 

Commission, Khyber Pakhtunkhwa in the cases of appellant is 

unjustified, unreasonable, malafide and without lawful authority and 

not sustainable under the law and rules.

non

D. That in view of clause 5 of the appointment order of each appellant, his 

service was placed on probation for a period of two years extendable 

uplo three years which the appellant has compiclccl satisfactory 

becoming a confirmed employee of the office Chief Engineer. At the 

lime of passing of impugned order the appellant has rendered more

■ :



I than live years service/ aie depanmeiiL efficiently, satistactory and 
-without any complaint, therefore'the Chief Engineer, has not acted, in 

accordance with law and rules and unlawfully passed 

order without observing codal formalities 

confirmed employee. Therefore the impugned order thereby appellant 

legal sanctity being without lawful authority.

That clause 2 of appointment orders of appellant provides that he 

be governed by the Khyber Pakhtunkhvva Civil Servants Act. 1971 and 

all the laws applicable to the C.vtl Servants and Rules nrade therettnder 

and similarly in the impugned show cause notice mentioned that action 

would be taken under the Efficiency and Disciplinary Rules, 2011 but 

the Chief Engineer has not followed any law in passing the impugned 

order which is arbitrary, unjust and unfair and 

be set aside.

to

the impugned 

as required in the case of a

was terminated has no

E.
will

not warranted, liable to

F. That iin the impugned order. Chief Engineer

which neither applicable in the case of appellant being 

confirmed employees of the department

Rules, 2011 therefore (he impugned order [ 

illegal not sustainable under the law and rules.

used the word of
“termination”

nor prescribed in the E&D’ 

is ambiguous, vague and

G. That Chief Engineer has raalalldely brought

Hon'ble Supreme Court of Pakistan during the hearing of an other 

Neither he supplied any list of illegal appointments 

Supreme Court of Pakistan at that very moment 

illegal appointments but in general way he mentioned the 

illegal appointments in the department which

in the notice of the

case.

to Hon’ble 

nor specified such 

existence of

he has'exploited the 
situation and purposely held the appointments of appellant and others

now

as illegal and issued the impugned order of termination without legal 

justification.



H. That the impugned order , has been passed at the back of appellant. 

Neither any regular enquiry has been conducted nor a fair opportunity 

was provided to them to defend their cases therefore the impugned 

order is illegal, without lawful authority being violative of principle of 

natural justice.

I. That the appellant was continuously serving the department having 

more than five years service at their credit without any complaint
which accrued vested rights in his hivour which could not be taken

away or withdrawn by the authority under the principle of locus 

poenitentiae.

J. That in case of any defect in the appointment of appellant is existed for 

-which only the departmental authority is responsible and not the 

appellant therefore the action of the Chief Engineer is not warranted 

under the law and rules and the impugned order is illegal and of no 

legal effect.

K. That the appellant is a permanent and, confirmed employee of the 

tiepnrimcnl and pcrrorming his re.speclivc duly emcicnliy since Ihe 

date ol ins appointment during which he was provided all the bene.IiLs 

and privileges attached with his post including annual increments. Now 

the appellant has crossed the upper age limit, supporting a family with 

his children who are getting education in various schools and colleges 

thus in such circumstances,-the Chief Engineer has no legal and moral 

justification to hold the appointment of appellant as illegal. Therefore 

the act and action of the Chief Engineer is tainted with malafide 

intention, unlawful and not operative against the vested rights of 

appellant.

It is, therefore, humbly prayed that on acceptance of this departmental 

appeal, the impugned order dated 14.02.2014 thereby the services of appellant



was terminated with immediate effect, may kindly be set aside and appellant

may graciously be reinstated with all back benefits.

Yours Sincerely,

Ishfaq Ahmad S/o ]Vkd«imfna4-Sheatb, 
Sub Engineer, PHE Division, Charsadda.

/a/^ytAeej:/ CJ-^/

Dated: ^7 / X /2014

a4{/^
cJi'yyt,
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N(\^ °'' k^^yber pakhtunkhwa
i-STABLISHMENT & ADMN: DEPARTMENT ’ 

(REGULATION WING)
Nu.uoK-v(hi;.AU)/ri3-3/oy
Datf'd 30‘^- January. 2014

a

y. \

To

rc
Khyber Pakhtunkhwa 

A_PP01NTMENT of sub ENGINFFRt; .Subjecl; 

Dear Sir,

diiecteci to refer to your letter No.SO (Estt)PHED/1-90/2012-13 

on the subject noted above

am
dated 22-1-2014

and to state that the appointment, 

recruitment policy of the Provincial
promotion and transfer rules 

■ Government is
•iV-ffii ■ 1989 and

quite clear and the Department 

'H llie iiyht of the rules
may.look/examine the appointment ’■

^ ‘'''® Pi'ovincial Government
up thmr views for final doeision' ahd

of Bub Engincci
' nnd firm

lake necessary action if the 
®llhi^Supr_en2e Court of Pakistan accordingly.

- also inmate disciplinary action^against the officers

Engineer and brought '

appointment proved illegal and ,
Moieover the

who was/were involved in'
appointment of illegal. Sub

dim/thern to the justice
!

/ 1 Yours faithfully,

{^HABQIR AHMAD) ' 
section officer (REG-V)

.-i-r-.
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IN THE PESHAWAR HIGH COURT PESHAWAR

}\}Rt <AX-
WRIT PETITION No./^/C^ \vV

“ ♦ N• 1:0 \ ,
V-M - ■'W ■''''■3:

I ^
-:-^ 1 <'- : •> : •

.>, r^\h

\ •' -- i

1. Tariq Nawaz Khan S/o Ameer Nawaz Khan, 
Sub Engineer, Office of ■
Public Health Engineering Dwision, Karah.

Muhammad Sajad Khan S/o Banal Khan, 
Sub Engineer; PHE Division Kohat.

Syed Muhammad Ihsan Shah S/o 
Syed Muhammad Hasan Shah,
Sub Engineer, PHE Division Haripur.

Syed Muhammad Ali Sajjad 
S/o Syed Abid Hussain Shah,
Sub Engineer, Office of the Chief Engineer 
PHE, Peshawar

2.

3.

4.

5. Abd-ul-samad S/o Abd-ui-Mueed,
Sub Engineer PHE Division, But IChela.

Shaukat Ali S/o Ghulam Qadax,
Sub Engineer PHE Division, Karak.

Muhammad AU Noor S/o Syed Moor Muhammad, 
Sub Engineer, Office of the Chief Engineer 

; PHE, Peshawar,

6.

7.

8 Irshad Eiahi S/o Shah Nawaz,
Sub Engineer, Office of the Chief Engineer 

. PHE, Peshawar

9. Saleem Nawaz,
Sub Engineer, PHE Division, DI Khan.

Syed Ishfaq Ahmad S/o Syed Jamil-ud-Din, • 
Sub Engineer, PHE Division, Mingora, Swat

11. Murtaza Ali S/o Abdul Haq,
. Sub Engineer, Office of the Chief Engineer 

PHE, Peshawar.

10.

12. Kashif Raza S/o Abid Hussain,
Sub Engineer, PHE Division, DI Kiian;

13. Waqas Ali S/o Farzand Ali,
Sub Engineer, PHE Division, Haripur.

Muslim Shah S/o Mahmood Shah,
Sub Engineer, PHE Division, Mardan.

14. 1 ..

J•!
FILED TOL).'Df

U r*

\
Dcpidv Rdei -'---ar !

cr-'’
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15. Zohaib Khan S/o Jahanzeb Khan.

Sub Engineer, PHE Division, Miisehia.

Syed Hassan Ali S/o Syed AjmaJ Shah 
Sub Engineer, PHE Division, Buner.'

Mohsin Ali S/o Muhammad Parvez ' 
S^Epgineer, Office of the Chief Engineer 
rhLb, Peshav/ar.

18.- M^^mad Qaisar Khan S/o Babu Jan 
Sub Engineer, PHE Division, Upper Dir.

*»
Jshtiaq Ahmad S/o Tamhedullah,
Sub Engineer. PHE Division, Charsadda.

Hassan Zaman S/o Syed Zaman,
Sub Engineer, PHE Division, Temargara,

Abd-uhShahid S/o Abd-ul-Azeem,
Sub Engineer, PHE Division, Upper Dir.

Sameullah S/o Khuda Bakhash,
Sub Engineer, PHE Division, DI Khan!

Ishfaq Ahmad S/o Muhammad Shoaib,
Sub Engineer, PHE Division, Charsadda.

24. Muqtada Qureshi S/o Afsar Aii Qureshi,
Sub Engineer, PHE Division, Sawabi. ’

■ Naumanullah S/o Amanullah,
Stenographer. Office of the Ciiief Engineer 
PHE, Peshawar.

Shah Khaiid S/o Wafadar Khan,
■ Stenographer/Stenotypist, Offce of the 

• Chief Engineer PHE, Peshawar

Farman Ali S/o Juma Gui, '
Data Entry Operator, Offce of the 
Chief Engineer PHE, Peshawar

Muhammad Ifcikhar S/o Chinar Gul,
S tenotypist. Office of the Chief Engl 
PHE, Peshawar

Murtaza Qureshi.
Assistant, Offce of the Chief Engineer 
PHE, Peshawar.

30. Faihan Ullah S/o Aziz Uliah',
Stenotypist, Offce of the 
Executive Engineer 
PHE Division, Barinu...........

j

FILED TQb/VY
I

Deputy
2 5 FFB 20f4

16.

17.

19.

20.

21.

22.

23. ■

25.

26.

27.

28,
neer

29.

ASTE/STED ■Petitioners

jyHiph r • •.Versus ' ns
\

f^AR .Z0t^.e

i
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1. Government of Khyber Pakhtiinkhwa 
• through Chief Secretary,
Civil Secretariat, Peshawar.

Secretary,
Govt; of Khybei-Pakhtunld 

.Phblic Health Engineering 
Department, Peshawar. '■

Chief Engineer (South)
Public Health Engineering Department, 
KhyberPakhtunkhwa, Peshawar.

Chief Engineer (North)
Public Health Engineering Department,

• Khyber Pakhtunidiwa, Peshawar

; 2.

iwa.

3.

■ 4.

•Respondents

WRIT petition UNliER ARTICLE:
OF THE CONSTITUTION OF THE 

ISLAMIC REPUBLIC OF PAKISTAN, 1973.

199

. Respectfully Sheweth, .

The brief facts giving rise to the present 
petition.are as under;-

1. That petitioners had applied against the vacant posts of Sub Engineers, 
Stenotypists anti Data Entry Operators in the office of respondent No.L 

.."the petitioners were'in possession of higher qualification in addition to 
prescribe qualification for their opted posts. After observing the 

■ formalities, on the recommendation of Departmental Selection
codal

Committee they were appointed agkinsl their opted posts on regular basis 

on different dales. Copy , of the appointment orders 

Annepc: A2-A2L •
are attached as ■

That afier completing the requisite formaliues including medical fitness 

. certificate.,- the-petitioners joined duties at their respective places of 
postings. The respondent department also maintained tl;ie service .booJes of 

■ each petitioner and necessary entries have been made therein from time to
time. The extracts of sefvice'book are attached (7j/(/znex.-R.

2.

3. That the petitioners are regular employees of the respondent department 

their respective appointments 
having more than five years service at their credit with excellent service
working against the permanent posts since
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PESHAWAR HIGH COURT. 
Form

. form of order sheet.
PESHAWAR

Court of 
Case No

order or 
- proceedir^p

li
O.

or Proceeding

1
2

26,02.2014 ^!)CE_No.615-P/7nt/| 

■Presenf-- Khushdii Khan 
potitioners. Advocate for

MALIK MAN:?nnf:? 

petition, the

HUSSAll^J^ f

petitioners are i 

Jurisdiction of this Cogrt and prays

Through instant 

invoking. Constitutional 

3s foliows:-

Declare the act of respondent 
No.3 against the fundamental 
rights as guaranteed under 
chapter 1 of part is of the
Constitutionj 1973. 

2. Direct the respondent No.3 to 

act in accordance with law

and rules on subject and also 
treat the petitioners in 

accordance with law and
rules and their appointments 

be treated as legal and valid 

for all purposes.

Set aside the impugned order 

of termination issued 

14.02.2014 being malafide, 

unlawful unjustified ■ and 

violative of principle of

<3 3.

on
i/BD'I

'NER 
igh Court,AM

2flU1

I
"Ts.;
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^OLtural justice.

2. Briefly, th0
2s per contents of

instant petition 

appointed'
that the

as sub-Engineers
petitioners

pCv
(BPS-11) in Public ■

Government of Khyber

While

were

Health Engineer Department 

Pukhtunkhwa,

Petitions

Peshawar. 

No.2016/2013 

August Supreme Court

^saring Civii

and No.2029/2013 

Pakistan take 

'o the petitioners

the

notice of 

Department,
Engineer of the Department

'•^egal appointments i 

directed the Chief 

finaiize the
to

action against illegal appointees.. For 

reproduce
para of Judgment dated 15,01.2014 

August Apex Court, which is as unden-

convenience, it would be
appropriate to

the relevant
of

'^So far
legalities in j/j© 

brought to

as some other

appointments 

noticeour Is
concerned, in 

earlier
response to our

order dated 09.01.2014, Mr. 
Sikandar Khan, chief Engineer, 

Public Health engineering,' 
Department, KPK is present m 

Court, he states that although 
many other illegal appointees inc5
his department have been
removed from service, but against 

many others such action' is in

process at various stages 

they are stil! in service.
and

ER^ >.AM \6h Court. MT£& ■UU

.■•V
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view of the Shove
statement, he is. directed to finalize '■

^he action against such lUega!
appointees withint

one month from - 
submit- HM'-today and

report

'oart. in
case, he faces my difficulty in this
regard, those difficuitles may alsoIf '

be brought to our notice so that 

ordersappropriate

passed".
may be

fn pursuance thereof show

issued and ultimately through i 

18.02.2014 the

cause notices ' were

impugned order dated 

of petitioners ' wereservices

terminated.

3. At the very outset the learned counsel
was confronted with the legal 

respect Jo the fact that the petitioners,

for the petitioners

position with

who claims themselves to be civil servants under 

whether their terminationCivil Servant Act 1973

orders does not come within ambit .of terms and 

condition of service, and' whether the petition is

maintainable under barring Provision of Article 212 of

the Constitution, 1973? There was no plausible 

explanation in this regard. The Provision of Article

199 of the Constitution through which the:remedies

are sought by the petitioners are subject to the 

Provision of Article 212(3) of the Constitution.
ER
Cp' I

It is
A . t/»a :

■

k
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Well settled by now that 

without jurisdiction, 

be challenged in the 

the law.

©ven illegal orders

regarding Civil S
or order 

ervant, can only 

proper forum established under

4. Admittedly termination 

to terms and 

Constitutional

orders of, the 

condition of their

petition under 
not maintainable by virtue of article 212

and Section.4 of Service Trib

petitioners, related

seryices, therefore, 

Article 199 is 

of the Constitution 

Act 1973.
unal

In view^ of what has been observed 

is dismissed being
above, this petitioner i 

entertainabie, however
not

\Vr -■
. ■ r?

o I
.petitioners 

remedies before
are at liberty to 

proper forum if so
seek . their

advised.
/ \Announcer?

26.02.2014
\/
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L:VPPRLLATK AUHISDiCTiOa^

.!.
PRr^SKN'T: ' -
N:H. JUSTICE TASSAEUO H'USSAi^ JILLAM • HCJ 
ME. JUSTICE Sli. AE^:A■:• SAEED

g.Iig-L-PB:nTrrjr; no. sgi or ro 14
■ L-r. 'Jir fla!'(; n

0 • •• •

: .'trir. Uriv.-,-,;.: c ir;i

... PcfiJoncrs
VERSUS

o; .\?K throuj^h Chief SccrcL.M-y. PcGhav-.va- and oLhers
... i^cspond'cats

Ma' li'iC Feli'Joner^; Mir /'.'virapcrc;:, .■'•.SC

I’or il'c Kcrjpo.ndcnLG; 

, Dc;lc of Hcciri:'.:;;

•A.R.

•. 25.CM.20i4

OR-DER

.'I'ASSADUQ HUSS.AIU J^[LLA^U, CJ.- FcviJ-ioaci':; ai'c civil
r’Crv.'a:;n a-cl ;;;5cy cj-.uiicngcd die order icrminadng'ti'icir

ii.-.liUUit.n i>'.;tilion V.’hich iiLaa.ir dic;nii;;icd-vide
■'icrvicc:; in a

CM
Ihc iinpupaod urdcf

i"air.ty on ih.c rround dial the ;-..aid 
of Arliclc 212

pciiiioii wn:; not in-ainiaii-icible iu view 
of the Co-.-stiiution read -.vith Section 4 cT t'l'ic Scn'icc

Iir73. The only lyounci bcini^ uuren by the learned High 
A-OKc Ai-hcic 199 of the ConsLitution that the competent 

. antnority in ;l:c department had passed the order of 
petitioners' serriec.s

.’i'.'-ibLir.ai .-''..el. 
Court to

4

termination of 
pui-oum-.t 10 a judgment of this Court and the

learned

i.’KicpendeiUiy mid in accordance ■.■.■•hh law.

Sendee Tribunal be diffident to decide the-may ease

•> 'it'c

rnisconccivcci. i:t titc cv: 
ciecicc tne, appeal as .mandated in

aj‘C afredd, tr.e apprehension of the petitioncra is 
of luing i.ac appcaJ, the Sendee Tribunal shall ; ^ 

!mv. Disposed of in tcrm^noLcd above. /
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il\0.
I No. Date of order/7 Order or other

_ proceedings iMagistrate -------a
i ') m ■.■■■

•Kt
KHYBER PAKHTUNKHWA SERVICE TlMyNAE 

PESHAWAR ■
• . WA■•••■.•.

1. 665/2014, Parhanullah (Khalid Rahman, Adv) 
2. 723/2014, S. M. Ahsan Shah (Rustam Khan Kundi)

724/2014, Saleem Nawaz,.
4. 725/2014, Mohsin Ai,
5. 726/2014, KashifRaza,
6. 727/2014, Syed Muhammad Ali Sajjad,

728/2014, Muhammad Ali Noor,
729/2014, Irshad Elahi,

9. 750/2014, Murtaza Qureshi, (Isaac Ali Qazi, Adv:)
10. 783/2014, Syed Ishlaq Ahmad, (M. Asif Yousafzai)
11. 784/2014, Ishfaq Ahmad,
12. 785/2014, Muitaza Ali,
13. 786/2014, Amir Muqtada Qureshi,
14. 787/2014, Abdus Samad,
15. 788/2014, Mussain Zaman,
16. 789/2014, Abdul Shahid,
7. 790/2014, Waqas Ali,

18. 791/2014, Muhammad Iflikliar, (Isaac Ali Oa/.i.Adv.)
19. 792/2014, Ishtiaq Ahmad,
20. 793/2014, Shaukat Ali,
21. 794/2014. Muhammad Sajjad,
22. 795/2014, Tariq Nawaz,

. i,. 23. 796/2014, Ishfaq Ahmad,
/ 24. 797/2014, Noman Ullah,

. ^ ' 25. 803/20.14, Aziz Ullah.

j. -do-
-do-
-do-
“do-
-do-
-do-

7.
8.

-clo- 
-do- 
-do- 
-do- 
-do- 
-do- 

. -do-
1

-do- 
-do- 
-do- 
-do- 
-do- 
-do-

(Aslam Khan Adv.) 
(M.A.sif Vousrzai..Ad\'} 

-do- 
-do- 
-do-
-do- j

(Isaac Ali Qazi. Adv) '

ATTES'rBD
!

KJiybcr . ■...■■a

Service 'i'; ;'. hyay 
Peshawar

26. 810/20I-E Muslim Siiali.
~7. 811/2014, Syed l lassan All
28. 812/2014, Zohaib Khan,
29. 829/2014, QaiserKhan,
30. 867/2014, f'arman Ali,
31. 868/2014, Shah Khalid,

Versus .
Govt, of KPK Province through Secrctaiy, Public Health 
'-ngineering Department. Peshawar & Others.li

130.12.2015 • judgment

^21KMKHSl±mAl-i member:- counsels for 

the appellants and Sr. Government Pleader {Mr. Usman

Ghani) with Muhammad Siddique Admn. Omccr for the
i

respondents present.

f f.
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2. The above appellants^ employees of the 

^ were tenninated from service by way of 

impugn-ed. order dated 14.02.2014 and their departmental 

appeal was not decided, hence this appeal under Section 4 

of the, KJ’K Service Tribunal Act, 

common question of facts and law, 

of all the above appeals by this single judgment.

PHE

Department

1974. In view of the

propose to disposewe

Relevant facts, in brief, as revealed from record

that the Hon’ble Peshawar High Court Peshawar vide 

its judgment dated 02.10.2013 dismissed 

No. 271-P

are

Writ Petitions

and 363-P both of 2013 of some of the

came up before the august 

Supieme Court of Pakistan in Civil Petitions No. 2026/13 

and 2029/13.

appellants which ■ judgment

The august Supreme Court of Pakistan vide 

was pleased to direct, asits order dated 15.01.2014

follow:-

^ttbsteo “2. So far as some other illegalities- in the 

appointments brought to our notice is concerned, inrO

response to our earlier order dated 09.01.2014, Mr. 
Sikandar Khan, Chief 'Engineer,

^lyb

Public. Health 

Engineering Department, KPK is.present in Court, he

states that although many other illegal appointees in 

his department haye been removed from service, but
against many others such action is in process of

t

various stages and they are still in service.

In view of the above statement, he is directed 

finalize the action against such illeoal 

one month Ifom to-day and submit his

0.

to
appointees

TOwithin report

■9
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through Registrar of this

difficulty in this regard, those diffi 

brought to

any
-JcuJties may also be 

appropriate ordersour notice so that
maybe passed.”

In the wake of the said order 

of Pakistan, a joint show cause notice was 

‘ssued to the appellants followed by 

I tormination order.

of the august Supreme Coun 

prepared and 

Ibe impugned

4. The charges

reproduced as follow from the show 

them:-

against these appellants 

cause notice issued to
are

1- In light of S&GAD letter No.SOR-I(S&GAD)I- 

the appointment of
Sub Engineer. Steno Typist/Stenographer 

data E/Operator continued to i 

recommendation of Public Service 

Whereas you have been

recommendation of Public Service 

■which j- 

'f'Jicicforc,

/
I17/9J© dated 12.10.1993

and
be made through

Commission, 
appointed without the 

Commission
attested

IS contrary to the 

you
prevailing rides, 

direcicd to provide
ofService

ifany.

. )fC.XA.;v'0'V';iT 
Kiiyticr rnriG-.; 
_S^-yico 'ir;:;:;..

Pi.tUkiw.ir

aj’c■ri-

2. Your appointment orders have been
made in 

down policy vide
No.SOR-VO/EXAD/1-'

contravention of Govt, laid 

circulated notification '
10/2005/Vol-VJ dated 15.li .2007.

3. 'fhe content of your 

ycu have been 

of the

appointment orders reveal 

appointed 

Public
Commission of Khyber Pakhtunkhwa. No 

obtamed from the Public Service

that
without • 

Service 

NOC 

Commission for '

recomm end ati on
t.*.kO



recruitment, no requisition submitted to Secretary
& Services Department,

obtained from 

Departmental 

Promotion Selection Committee constituted by 

the Secretary Works & Services Dcparlmciit. not 

advertised and nor the appointment are modified 

in terms of para-13 and 14. of N.W.F.P Civil 
Servants (Appointment, Promotion and Transfer) 

Rules, 1989. Codal formalities have not been

noWorks
sanction/approval ' was

Administrative Secretary, no

fulfilled in your appointment.

1 4. Necessary sanction to condonation of the 

violation of codal formalities have not been 

accorded by the competent authority.”

i \

I3

notice and afterThe appellants replied to the show cause 

their termination, filed their departmental appeals, copies1

of which are available on file.1

[ Arguments heard ad record perused.5.

, ATTESTED
The record revealed that on receipt of a list 

comprising of the appellants^ from the office of the then | 

Chief Minister, to appoint appellants in the department ol | 

PliE, they were accordingly appointed.

6.

Kh EXAIVHNCR 
Khybcr PakJricnkiiwa 
—Set-^icc-T-iriTnEi; 

Pesha .var

.‘i

In support of the appellants, it'was submitted 

that the appellants were terminated from service without 

observing codal formalities of the charge .sheet, enquiry; 

that no opportunity of defence and personal hearing was 

provided to them. It was further submitted that thd

•7.

A

r—

1
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appellants were duly qualified, 

recommended for

and they were duly
:]

appointment by DSC where after they 

appointed by the competent authority. It was furthcr 

submitted that being the district cadre posts, its recruitment 

did not fall in the puiwiew of Public Service Commission. 

It was also submitted that the

sufficient service and with the passage of time 

were

were

appellants had rendered

, their rights

protected under the principle of locus poenitentiae. It 

was also argued that the respondent-department have mis-

conceived and misapplied order of the august Supreme

Court of Pakistan dated 15.01.2014. That this Tribunal 

competent and has jurisdiction to decide these 

Finally it was submitted that the appeals

and appellants may be reinstated in service with all back

is !

appeals.

may be allowed

I
j

bcncHis.

ATTESTED
8. Ihese appeals were resisted by the learned Sr. 

on the grounds that the PublicGovt. PleaderEXA.Mm¥.R ■
Kiiybcr P;'.'.t';.-vc; ■ 

Scrs’icc ’ll r 
Pcsliiisv'ii;

Service
Conunission was (he compcieni forum for the process oi' 

recruitment of the posts of the appellants. That no
formalities of advertisement, constitution of DSC, conduct 

of test/interview, preparation of merit list etc.' had been 

appointments

appointments were illegal. That the 

result of political

appellants were rightly terminated.

observed in those therefore, the

appointments were the

pressure and interference, hence the 

That the respondent

department in compliance with the order of the
august

'3_____
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Supreme Court of Pakistan dated/ 15.01.2014 tenniiiatcd
the appellants therefore, this Tribunal has no jurisdiction 

reinslale the appcllanl.s. finally ii was subniiucd that these

to

appeals rnay be dismissed.

r
9. Order dated 15.1.2014 of the august Supreme 

Court of Pakistan is explicit according
A to which the

respondent department was directed to take action against

the illegal appointees. Contention advanced by the learned 

counsel for the appellants during the course of arguments

was that appointments of the appellants 

with the prescribed procedure
were m accordance 

as the posts did not fall in 

the purview of the Public Service Commission. Further that 

the appellants

evident from the facts that

were not given opportunity of defence as

attested even prior to the lapse of the

terminal date for reply to the' show cause notice, the
■ \,

examiner^yucr 
hervjcc 

Ec^Ixivv:;c

appellants were terminated. It was also contended for 

appellant Farhanullah (Data Entry Operator BPS-12), that I

prior to this post he was a valve-man in the dcparlrnem, 

therefore, instead of termination, he should have been

reverted to hi.s previoii.s position.

9. On the point as to whether the Tribunal would be

competent to adjudicate on these appeals, the learned I 

counsel for the appellants submitted 

■ .order dated 28.04.2014 i ' 

which the Service Tribunal

copy of a subsequent 

in CP NO. 551 of 2014 according 

shall decide the appeals as
to
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\
mandated in law. Evidently no charge sheet has been

t: A issued to the appellants nor oppoitunity of personal hearingy

has been provided to them and instead show cause notice.4

f M was served on them. It is apparent from record that the
/y

impugned order has been passed quite in haste. After the

impugned order, the respondent department vide letter No.

03/G-4-A/I'IC/PHE dated 17.2.2014 intimated to the

Registrar Supreme Court of Pakistan that in pursuance of

order dated 15.1.2014, a total ol'24 Sub IZngineers, 6 sleno

typist/Stenographers and 2 Data Entry Operators had been

terminated. This being so, we are afraid that due care and
4
t

caution had not been exercised by sorting out individual

ease of each of the appellants. In the above scenario, while 

not interfering with (he order dalcd 14.2.2014 at .stage.

the Tribunal in the interest of justice would remit cases of

atttsted the appellants to the appellate authority of the department
\

with direction to decide the departmental appeals of the

Khybcr ba-
TTjcTvTcc”

appellants strictly in accordance with , law/rules;b;V.'a

considering each of the appeal on its merits and fulfilling 

the requirements of opportunity of personal hearing. This 

process of disposal of departmental appeals of the 

appellants be completed within a period of 2 months after 

receipt of this judgment. In case the appellate authority 

finds that any of the appellant had been unlawfully 

terminated or terminated by mis-conceiving order of the 

august Supreme Court of Pakistan dated 15.1.2014 aW ’

■.isr.;;

;

j
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fr?i 8!

ff ;
1 facts of a. particular case and it leads the authority to accept 

such an appeal, the said decision would require to be taken 

with full justification and shall haye to be intimated to the 

Registrar of the august Supreme Court' of Pakistan in 

continuation of respondent department letter dated

disposed off accordingly, 

own costs. File be consigned to

i<
i

0 ;
:a

Jv] 3
3

/;■

17.2.2014. All the appeals; are

Parties are left to bear their
t

the record room. i
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/l-90/2013-14.V01-n
Dated Peshawar the, March 03,2016

A/in:To
Mr. Ishfaq Ahmad 
S/o Tehmeedullah 
R/o Mohailah Piran Utmanzal 
TehsH & District Charsadda

DEPARTMENTAL APPEAL AGAINST CHTEF gNGINEER (SOUTH) PHE
ORDER NQ.33/E-4/PKg DATED 14-0.?-?,014.

Subject:

yey manspd te yourseif m Inglneir
(BPS-ll) in PHED vide Chief Engineer PHE Office Order No.ll/E-4/PHE dated 

15-01-2010.

AND WHEREAS, you were served with a Show Cause Notice by the Chief 

Engineer (South) PHE vide No.32/E-4/PHE dated 02-01-2014, and subsequently your 

services were dispensed with by the said authorib/ vide his Office Order No.21/E-4/PHE 

■ dated 14-02-2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P No.2026 

and 2029/2013 and the same was also intimated/confirmed to the said august Court vide 

letter dated 17-02-2014.

2.

AND WHEREAS, similarly placed petitioners filed a Writ Petition bearing 

NO.615-P/2014 before the Peshawar High Court Peshawar against similar termination 

order dated 14.2.2014, which was dismissed by the Hon'bie Court vide its judgment 

dated 26-02-2014, being not entertainable. Subsequently, the said judgment was 

challenged before the Supreme Court of Pakistan vide C.P No.551 of 2014 and the apex 

court vide Order dated 28-04-2014 disposed off the said Civil Petition in terms that in the 

event of filing the appeal, the Service Tribunal shall decide the appeal as mandated in

3.

law.

AND WHEREAS, you also filed Service Appeal No.796/2014 before the

Khyber Pakhtunkhwa Service Tribunal Peshawar which was'also disposed off vide its 
' •

judgment dated 30-12-2015, with the direction to decide the departmental appeals of the 

appellants strictly in accordance with law/rules considering each of the appeal on its 

merits and fulfilling the requirements of opportunity of personal hearing.

4.

AND WHEREAS, you were given the opportunity of being heard on 

08-02-2016 and material on record perused. It revealed that your appointment as Sub 

Engineer was effected in sheer violation of the provisions’ contained In the K.P Civil 

Servants Act, 1973 and the rules made there-under. The then Chief Engineer (South) 
PHE abused his powers while grabbing the authority vested in the K.P Public Service 

Commission. Even C.E (South) PHE was not competent to make your appointment on

5.

)



/
\

■ adhoc basis for want of NOC from the K.P Public Service Commission, advertising the 

post as per prescribed procedure, observing merit, zonal allocation and mandatory 

recommendations of the Departmentai Seiection Committee. As such, your appointment, 

as Sub Engineer PHE stands void ab-initio and ultra-vires of the provisions contained in 

the iaw/ruies/poiicy ibid. Hence, your termination order dated 14-02-2014 by the- 
competent authority is quite legal, iawfui, vaiid and does not require any review,, 

modification or setting aside whatsoever by the appeilate authority.

NOW THEREFORE, after having considered the materiai on record & your 
expianation during personal hearing held on 08-02-2016, your facts appealed against the 

C.E .(South) PHE Office Order dated 14-02-2014 have not been established and in 

exercise of the powers as Appellate Authority, conferred under the K.P Civil Servants
I

(Appeal) Rules, 1986 and all other such powers in this behalf, your departmental appeal 

is hereby dismissed for the reasons mentioned in Para-5 supra.

6.

i 0

i

(NIZAM-UD-DIN) 
SECRETARY-TO 

GOVEt^NMENT-QP KHY3ER 
PAKHTUNKHV\/A FHED 

(APPELLATE AUTHORITY)
ENDST; NO & DATE AS ABOVE;

Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his No.29/ST,
dated 05.0r.2016 for information. l

2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his 
No.(SR.GP)E&AD/l-5/Lit/Appeal/2013/492-95, dated 06.01.2016.

3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.

u

1/
SiCWAf^YTD 

GOVERNMENT OF KHYBER 
PAKHTUNKHWA PHED. 

(APPELLATE AUTHORITY)

V-

- I 4

<•' - .
■il

,.4^'
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GOVKRMMKKT OF NW? 
WORKS SKRVICKR DRPARTMKHT

natfid "Pe'5?lvsX(WY,_Jlh?^'JovRTnbAr“-05, ^noi.

]10^mnWzmmM=imoo^- com^qu^ut^npotr-in^-inar^^-of dsfunrt.
Public Health Hr.gineerlrjg, Physical. Planning and Fpusjhg 
Co-Tmunxca'ci-on .«■ Works- ■P-spartTaent^-' into-Wn'rfc&^^^c 
Vida Kotific

and
-Services Department

ration ?:o .^0(0,^^] F,'iAD/fi-16/:?OOn;'hla‘&^m;.4ia-4OT
--Governor mvFP is pisasQ.d to Approva^^tha-i^om-vation...

ostclb 1 iShfr^iVits —0-!r"‘ljVt:.,r 
_^^ark3 & ^s-rvic.-as.

North ■ =^nd South
---- ^03J.iih«tI..-^/dtli^ii4<m3(3rdr:G--effect.

the
t.VJO

tiTor-Fl-gtr^yF?- Authority and ohiaf Rnglnnor 

and accordingly the-^oftlrr^fr-nf-ch-i^rf-i^ngineors 
iCW. nci>"-rtmont)- and-^hief-'-f^ngi ■""•PRKD Stand

/
/’f ;jr

- .BPT:-GAnTKP‘*'('PFTn) 
SATOAR miSSAIK-AWAN 
' SFCKirrARY

■■^FDST-r-'FO-.- S0-wr4* ~——lXi3~Sv^;2<KK)Tiat«wJ_g^^^^craTr'
Copy vorward.-^d to the:-

i-hfi-NovOrj, 2001.

.. t Acco;g^t

All TjCOs in ?-TT-y'u-'.
t\ Attached Departments In rwp
it --it Autotio«ou«-|^
i9i Tii...j«yiE,_r; r, Pfcrihswar High Court,
11) nxTRi-.^cr .Pfni-.Ti3-; ion-m'fyH7-"Peai:awh
12) hanagor, i.Pov«rrTTin,..irt printing Press 
i-3) AT, t- Ks 1,0 P-.OV inciaT Hini.stara, '

to SacrtvLai-y WSrS-Dsoartnient

SrSion',
€Lalxa?aiar'.

Pea-Uawar.. 3

CaTTtt:

7)

©=sJ.n'-NWFP.
Peshawar.

PesJiawar. 
NWITP, Pfishassrar".P.r>.

\l K)
/b

1:4
( syKD''HTn^7Ai''^'.«JrAN'']

iH^-BinrsHMirNT) .
i'f-:
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■(?OVERNMSKT OF KWF?

WORKr; & SERVICES DEPAETME'MTf*
■

r r / • Datef?. Posliawar, the March 22, 200i>f
NOTJFICATTO'H

..I:t.. ■
.#■■ -

_Nn . !-’.0( K :l-3-l7 77: The competent authority is, plaasocl to, orClor.

tii0 i:lecl-ar'?t.iov\ of p?jovinciaX caxlrfi posts- of 3Pr.:-i to of the ■
-Wfjrk-s & f.;ervlcoc Pepatas district icadre pos-tc v,'ith irii.oerliato

kl-h

effect on the f o.ixovjing terms and. cohciitions ; --
1.) . Permanent transfer to.the districts wi.ll.ba iiiade on 

doinici-le and seniority basis.- ''t •-.

2) - In case the personnel of that particu?^or district -
beina more th.an the sanctioned strength, ' tho 
deploymant \n.ll bo on the basis of seniority and 
the junior most over-flow will be .posted- 
teiiipbraA'ily to the other districts of the province . 
till such time vacancies occur'in the districvts of 
thsi]; Ooif'-lcilB. ' ■ ...

i- -

.Ml-such employees of, the above status working • in. 
FATA but belonging to settled districts will be 
adjusted a.s per. their senigrity in the -relevant, 
cadre and. the over-flov.’ will continue 'working in . 
FATA till such' time vacancies occur ‘ in their 
dj.strict.s of domicile. . •

■ 3)
- r,.

55
I”” *• ft '

domicile of''the 'female - of ficials will be-4) . T]!.o ... .
counted under the wedlock policy and such employee!? 
wi >] be given 'one time, irreversib.le choice to.opt- 

' for the districts of their spou.se or their ovm. In. , 
of spouse being a government .femployeie and his

.inter-districtca.se
to another district.trans.far . .

■ tj'.'-in.sfe?: of the ff’male officials v/ill be allov/ed • 
;ru.d.--jGct to .ovailability of vacancy in the de,sirGd . - 

• district. ' '
■ -n siihsequ-ent to the permanent transfer of all '.. 

.and below staff to the di.stricts, further trans'fpr;;? 

.and' .service'- matters includimi.,appointme'njs, - wi-thin • 
fhfi. dT s'tricts, shalT be made l^y, t]ie bisi.rict 
Government in light of the District Government 
Rule.? of Busines.s, 2001.

All cases (><" transfers • from one di^Jtrict to another 
v/iLl. be. decided and ordered upon by the Secretary 
VJ.AS' Pep.'drtmenf as per rules. / policy.

5} ‘
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' senior.i tv for the purpc.ss of promotion to the posts
' will be maintained at •7)

n r o Vin cia1 . c adr e
5
^ • the districthere • thatto • mentionfurtherIt .13

' '■■gJvnrnmp-nts will deal with the cases of. these employees as per
Rules, of, "Busine..ss . Tluey (the..S'

i clan.se Ci(B)' o.f Dist-ric-l Government 
Di.strict Govt. ) will also adopt a mechanism in such a manner that'n I

s

I 1-heir inter-se-seniority is not affected.i
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ITo . BO{K W^<S/13-l/77 : mi>>.•Dateci S:

Copy forwarded to the;-

7\ccountant General, I'WF? Peshawar. '1)
Secretary to Chief. Minister- NWFP, for information. 
Chief Kng.ineer, Work.s & Services .Pe.shawar.
All Di.strict Coordination .Offleers in NWI'P.
Chief Engineer- (FATA), W&S Peshawar.

6) ■ All'Executive. Distridt Officers. W&S inKV/l'P.

2)
3)

• 4)
5)

PS to Secretary,W&.S Department.7),
oyo File, ,syt
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' r^wS- ■ No.SOR-V(E&AD)1-368;2005(St) . 
. Dated Pesh: the 2''-^May, 2007.

1:

mipigit-::pife

0 3 MAY 2307

-----

To ••

v^The Secretary, .
NWFP' Public Service Commission 
Peshav/ar.

SUBJECT*- REQUISITION FOR FILLING IN THE 20 VACANT POSTS OF SUB- 
ENGINEERS (B-i1^ IN THE WORKS & SERVICES DEPARTMENT.

OiARYKO.

Wi
tall

Dear Sir,
, am diiected to refer to the letter of Works & Services Deptt; bearing 

No SO/W&S/11-268/2005 dated 26-09-2005 (copy enclosed) on the above cited sub|ect 
and to state that (he requisition rnade^byjhe Works & Services tOepartmenno^mg 
■^-kli^iidned 20 posts oTSub-Engineers (BS-11) niayj<indW_bec^^

wnrofawnT" ' ■ . .pSP 

feC"-

mto?
■ it-

«5

faithfully,Yo

■

(MUSHARAF KHAN) 
SECTION OFFICER (Reg-V).

Fncis: (As-abovel

Fndst: of even No & Date.
■v

Copy for Information is fon^/arded to:

Secretary to Govt, of NWFP Works & Services Department P«nawar. 
Addh Secretary (Estt), Establishment Depth Government of NWFP.1.

.2.
i

^ECTION OFFICER (Reg-V).
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BEFORE THE HON.BLE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR.•v;

• r''

366/2016Service Appeal No.

Mr. Ishfaq Ahmad S/0 Tehmeedullah 

Ex-Sub Engineer, PHE Divn: Charsadda (Appellant)

Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar.

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

...Respondents

WRITTEN REPLY ON BEHALF OF RESPONDENTS NO 1 TO 3

Respectfully stated
Para-wise comments of the Respondent 1 to 3 are as under:-

PRELIMINARY OBTECTIQNS.

1). That the appellant has got no cause of action.

2). That the appellant is estopped by his own conduct to bring the instant appeal.

3). That the present appeal is not maintainable in its present form and shap^.

4). That the appellant has got no locus standi.

6). That the appellant has not come to the Tribunal with clean hands.

7). ) That the appeal is bad for non-joinder and misjoinder of unnecessary parties.

8). That the appeal is barred by Law & limitation

9). That this Honourable Service Tribunal has no jurisdiction to entertain the present

appeal.

/

-i.



BRIEF HISTORY

^i'Writ petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc, 
for extending benefits of regularization, before the Peshawar High Court order, 
Peshawar and the same was declined by the Peshawar High Court, (Copy of the 

judgment dated 2.10.2013 is annexed as Annexure-I]. The said petitioners then 

moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court 
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and 

directed the department to finalize the action against the illegal appointees within 

one month, vide judgment dated 15.1.2014 [Annexure-II] and subsequent 

reminder dated 07.02.2014 [Annexure-III]. The appellant was appointed from a list 
submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa 

(Annexure-IV). Upon completion of the legal formalities i.e. issuance of Show Cause 

Notice etc, the action was taken against the appellant.

ON THE FACTS.

(1) Incorrect. The appellant was illegally appointed through a list received from 

Political Secretary to the then Chief Minister Khyber Pakhtunkhwa without 

recommendation of Public Service Commission, test interview and 

advertisement. The appointment of Sub Engineer is in purview of Public 

service Commission. The Chief Engineer was not in power to appoint the 

appellant.

(2) Denied as drafted as one wrong or any number of wrongs cannot be made 

base to justify an illegal action. The post of Sub Engineer BPS-11 comes in the 

purview of Public Service Commission according to the Public Service 

Commission Ordinance, ESTA Code and recruitment policy (Copy of the Public 

Service Commission Ordinance and the concerned rules of the ESTA code and 

recruitment policy is attached as ANNEXURE V, VI & VII], therefore, the then 

Chief Engineer was not competent to appoint the Appellant. Similar case of 

Sub Engineer vide Service Appeal No.1331/2013 was dismissed by 

honourable court vide judgment dated 30/05/2016 Annexure-VIII.

Upon the direction of the August Supreme Court and on completion of legal 
formalities, the appellant was removed from service. It is pertinent to mention 

that the department had already initiated proceedings against the then Chief 

Engineer and other DSC members (Copy of letters in this respect are attached 

asANNEXURE-IX].



(3) Incorrect On the direction of apex court order dated 15.1.2014 and 

subsequent reminder dated 07.2.2014 proper show cause notice issued to all 
illegally appointees including the appellant The appellant was illegally 

appointed contrary to all prevailing rules/procedure i.e. recommendation of 

Public Service Commission, test/interview and advertisement, there was no 

weight age in his reply of show cause notice hence terminated.

(4) Incorrect In the advice of the Establishment Department it has clearly been 

mentioned that appointment is in the purview of Public Service Commission 

[ANNEXURE-X]. In light of advice of the Establishment Department, Public 

Service Commission Ordinance, ESTA Code, recruitment policy and after 

giving opportunity of show cause notice the appellant was terminated being 

illegally appointed. Further to above in light of advice of Establishment 

Department proceeding against the than Chief Engineer and other DPC 

members has been initiated.

(5) Denied as drafted. A show cause notice was issued to the appellant but the 

same was never replied in stipulated time, hence the termination order was 

validly issued, as the appellant was not come in the category of civil servant. 
The appellant was illegally appointed and the department was in the 

obligation to take action, on the direction of the August Supreme Court, 
against such illegal appointees, in letter and spirit.

(6) Pertain to record hence no comments.

[7) Correct to the extent that the case was remanded by the Service Tribunal to 

the department for giving opportunity to the appellant for departmental 

appeal and personal hearing which was accordingly given to the appellant in 

the stipulated period.

[8] Denied as drafted. The appellant including the other 31-Nos illegally 

appointed from the list provided by the Political Secretary to then Chief 

Minister, contrary to all prevailing rules without recommendation of Public 

Service Commission, test interview and advertisement. There was no 

merit/weight age in reply of the appellant, hence the departmental appeal was 

rejected by the appellant authority on merit and according to rules.

GROUNDS

[A) Incorrect The impugned order has been issued on the direction of Supreme 

Court of Pakistan for finalizing action against all such illegal appointees. Fact 
is that the appellant was illegally appointed without Advertisement, test, 
interview and merit and without recommendation of Public Service 

Commission.

■J'L



Incorrect No discriminatory treatment has been meted out with the 

appellant Since promulgation of Public Service Commission Ordinance all the 

posts of Sub Engineer have been filled through the recommendation of Public 

Service Commission. One wrong if made in the past cannot be referred as 

precedent for doing another wrong. According to ESTA Code Advertisement 

for any vacancy is compulsory, statement of the appellant is totally false and 

may be considered as confessional statement of wrong doing in case of his 

recruitment

[B)

[C) Incorrect The appellant was not a regular civil servant appointed through 

back door. As such the appellant service cannot be protected.

[D) Incorrect The appellant was illegally appointed by unlawful authority 

contrary to all prevailing rules/procedures and was not come in category of 

civil servant As such the appellant service cannot be protected.

[E] Incorrect There is no malafide of the respondent The respondent take action 

correctly in the light of direction of the Apex Court against the appellant who 

was illegally appointed, contrary to all prevailing rules/procedures.

[F] Incorrect The appellant misconceived the judgment of Apex Court The 

appellant was illegally appointed without the recommendation of Public 

Service Commission, test/interview and advertisement In light of direction of 

Apex Court dated 15.1.2014 and subsequent reminder dated 7.2.2014 to take 

action against illegally appointees the appellant being illegally appointees was 

terminated.

[G) As above.

(H) Incorrect Illegally appointees has create no legal right to retain in service. As 

one wrong cannot be justified for another wrong. The appellant was given 

opportunity of show cause notice, but the appellant failed to produce legal 
documents regarding his legality of his appointment

[1} Incorrect The appellant was illegally appointed contrary to rules and 

procedures without recommendation of Public Service Commission as the 

appointment of Sub Engineer come in purview of Public Service Commission 

Ordinance, ESTA code and recruitment policy. The illegal appointees has no 

legal rights to retain in service.



- • t

(J) The respondent seeks leave of this Honourable Tribunal to raise additional 

grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal 

right of opportunity to the citizen of the Khyber Pakhtunkhwa and FATA 

having the requisite Qualification zonal allocation formula has been violated. 
Appointment of the appellant is without lawful authority and of no legal effect. 
It is therefore humbly prayed that in view of the above written reply, the 

appeal of the appellant may kindly be dismissed with cost.

AM
Secretary

to Govt of Khyber Pakhtunkhwa 
Public Health Engg: Department 

[Respondent No.l)

r^ffii^Enfgineer [South] 
Public Healm Engg: Department 

[Respondent No.2)

li-

i



BEFORE THE HON.BLE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR.a
366/2016Service Appeal No.

Mr. Ishfaq Ahmad S/0 Tehmeedullah 

Ex-Sub Engineer; PHE Divn: Charsadda (Appellant)

Versus

1. Chief Secretary to Govt: of Khyber Pakhtunkhwa Civil Sectt: Peshawar.

2. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

3. Chief Engineer Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

...Respondents

AFFIDAVIT

I; Sanobar Khan, Chief Engineer [South] Public Health Engg: 
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that 

the contents of the accompanying written statements are true and correct to
concealed from thisthe best of my knowledge and nothing has ^een 

honourable tribunal. t

EPONENT

*m



Before the Khyber Pakhtunkhwa Service Tribunal Peshawar
In Re: Service Appeal No. 366/2016

Government of KPK & 2 OthersIshfaq Ahmad Versus

INDEX

Page
NUMBER

AnnexureDescription OF documentsS.NO.

.Establishment and Administration Department vide letter 

No. SOR-V(E&AD)/l5-3/09 dated 30-1-2014
I1

to
Works & Services Department order NO. SO(E) 

W&S(C&W) 13-2/2000 dated 05-11-2001,
II2

II
Works & Services Notification No. SO(E)W&S/13-l/77 

dated 22-03-2005
III3

Establishment Department Notification dated 02-11-2002 IV, 4 13
VSection 6(b) District Government Rules of Business 20014 iM-lV
VIEstablishment Department letter dated 

02.05.2007 .
5

VIIWorks & Services Deptt. Notification dated 30-04-2008
\Jl

VIIIreinstatement ORDER OF Mr. Muhammad Jamil, Steno 

(B-12) PHE, Tank vide his Order No. SO(Estt)PHED/l- 

90/2013-14/Volume-II dated 09.05.2016

6

IXreinstatement order of Suleman Draftsman B-11, 
vide his Order No. SO(Estt)PHED/l-90/2013- 

14/Volume-II dated 10-08-2016

7

l3
Appellant

Through

Advocates, Peshawar

t
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Before the Khyber Pakhtunkhwa Service Tribunal Peshawar /

In Re: Service Appeal No. 366/2016#.

Ishfaq Ahmad
Appellant

Versus

Government of Khyber Pakhtunkhwa & 2 Others
Respondents

REJOINDER TO PARAWISE COMMENTS FILED BY RESPONDENTS-1 TO 3

Respectfully Sheweth,

The Appellant humbly submits as under:
Reply to the preliminary Objections:
1. Misconceived, frivolous, thus, denied. The Appellant has got very strong cause of

action.

Denied. Instead it is the Respondents who have been estopped by their own 

conduct as the Appellant has been appointed and kept remained in service for 

more than five years.

2.

Denied. Appeal is in proper form, thus, has been admitted for full hearing.

Denied for being misconceived. The Appellant locus standi infatal.

Frivolous, thus, denied. As the allegations in the Show Cause Notice with all due 

respect pointing towards the short comings of the Respondents.

Denied. In fact it is the respondents who are dragging the appellant in the courts 

of law.

All necessary parties have been arrayed as necessary party.

The Appeal is in accordance with law and within time, hence, the objection is not 

maintainable.
Misconceived, thus, denied. Under the law and the orders of the Hon’ble High 

Court and Apex Supreme Court of Pakistan per se suggest that no Court or Forum 

other than this Hon’ble Service Tribunal is to entertain this Appeal.

Brief History:

3.

4.

5.

6.

7.

8.

9.

I

Infact some of the ad hoc employees of Public Health Engineering Department had 

challenged their termination vide W.P No. 271/2013 which was dismissed. Their C.Ps 

Nos. 2026, 2029 of 2013 against the Hon’ble Peshawar High Court were also dismissed. 

However, at the time of losing legs before the apex Court, the Petitioners Counsel tried to 

persuade purportedly of discrimination by stating in general terms that there were certain 

other illegal appointments made by the department against which no action had been 

taken yet. On which the Supreme Court, obviously, as a matter of principle observed that, 

if that be a case, then action was ought to be taken by the department against such 

appointments.

■X

I
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* . Qn'arrival of the aforesaid judgment of the Supreme Court, the learned Secretary PHE 

Department sought the guidance, for further course of action, from the Secretary 

Establishment and Administration Department vide letter No. SO (Estt) PHED/1- 

90/2012-13 dated 22-1-2014. In response, the E&A Department vide letter No. SOR- 

V(E&AD)/15-3/09 dated 30.01.2014 (Annexure-I)advised that necessary action be taken 

and in case the appointments proved illegal the Hon’ble Supreme Court of Pakistan may 

be apprised accordingly. Moreover, the Department shotdd also initiate disciplinary 

action asainst the officers who were involved in the illegal appointments and brousht

them to the justice. That instead of acting upon the advice of the E&A Deptt, to take 

action against the officers who have allegedly made illegal appointments, if there be any, 

the Respondents under fear of being proceeded for their misdeed, they out of panic have 

with great haste & against the advice of E&A Department issued Show Cause Notice in 

back date to the appellant and without any enquiry and issuance of charge sheet / 

statement of allegation and mandatory opportunity of hearing the Appellant was 

terminated. Here it is worth to add that the said observation of the Apex Court in case of 

aforesaid ‘W hoc employees” have been subsided by the August Supreme Court of

Pakistan dated 28.04.2014 in C.P No. 551/2014 by the Bench headed by the then

Honourable Chief Justice Tassaduq Russian Jilani where-in it was observed that:

Petitioner are civil servants and they challenged the order 
terminating their service in a Constitution petition which 
stands dismissed vide the impugned order mainly on the 
ground that the said petition was not maintainable in view 
of Article 212 of the Constitution read with Section 4 of the 
Service Tribunal Act, 1973. The only ground being taken by 
the learned High Court to invoke Article 199 of the 
Constitution is that the competent authority in the 
department had passed the order of termination of 
petitioners’ service pursuant to a judgment of this Court 
and the learned Service Tribunal may be diffident to decide 
the case independently and in accordance with law.
We are afraid, the apprehension of the petitioners is 
misconceived. In the event of filing the appeal, the Service 
Tribunal shall decide the appeal as mandate in law. 
Disposed of in terms noted above ”.

To put the record straight, the following fatal irregularities have been committed by the 

Respondents which has made the impugned Order void ab initio, without lawful authority 

and of no legal effect.
It was binding upon the Respondents to act upon the advice of the E&A 

Department, where he did not act in accordance with the said advice and for 

malafidely reasons to escape or save either themselves or an officer of their 

rank and file, terminated the Appellant with undue haste and no pre-requisite

“Tassaduq Hussain Jillani. CJ:-

2.

a)



enquiry and other pre-requisites The Appellant was terminated in a very harsh, 

abrupt and unlawful manner.

The Respondent-3 while terminating the Appellant on 14.02.2014, not even 

waited for completion of the period of 15 days for reply which was to be over 

by 20.02.2014.

The Respondent-3 without observing legal requirements of conducting proper 

enquiry into the case and to establish the charges, if any, against the Appellant 

and giving him opportunity of personal hearing etc. to the Appellant terminated 

him.

' ^
b)

c)

In spite of the fact that the Appellant was appointed by the Competent 

Authority on recommendation of the Departmental Selection Committee and 

he was having a continuous service of five and a half years at his credit.

d)

terminating his Services in such a slip- shod manner is unjust.

As conducting of inquiry & giving fair and proper opportunity of hearing is not

mandatory requirement of law as laid down in 2000
e)

only a formality but a 

SCMR 1743.
In this way the terms and conditions set with the Applicant at the time of his 

appointment were utterly disregarded.

The order of termination was illegal as it was not specified therein that under 

what Law/ Rules the Authority could resort to the penalty of ‘termination’ as 

there is no provision of termination in the disciplinary Laws where the

Appellant could be made to suffer for fault / irre2ularitv, if any, on the part of

the Respondent Department.

As regards the direction of the August Supreme Court of Pakistan, the 

Respondent-3 himself made a statement before the August Supreme Court of 

Pakistan and then made direction of the August Supreme Court of Pakistan a 

pedestal for the impugned action against the Appellant while incorrectly 

interpreting & applying the general order of the Apex Court with regard to 

illegal appointments in the Respondent Department upon the Appellant.

In this connection a reference is made to the order passed by the Hon’ble 

Supreme Court of Pakistan dated 28.04.2014 in C.P No. 551/2014 where in the 

Apex Court itself has clarified / interpreted its direction in the following words 

“apprehension of the Petitioners is misconceived. In the event of filins the 

Appeal the Service Tribunal shall decide the appeal as mandated in law ”.

No action has been taken against the purported, alleged and illegal 

appointments if any, as advised by the Establishment and Administration 

Department.

f)

g)

h)

i)

j)

On The Facts:
Not Correct while para 1 of the appeal is correct. The Appellant was highly 

skilled and qualified appointed against the regular vacant post of Sub
Para-1.
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Engineer by the competent authority after fulfillment of all the requisite 

formalities of test / Interview etc. The Appellant had no access either to any 

politician or to the Chief Minister Secretariat to involve them for his 

recruitment. Therefore, the Appellant denies his relevancy to the list and 

believes that the list is not genuine and has been fabricated by the 

department to prove the appointments as politically motivated. The list 

therefore, needs to be verified from the concerned authority / office as it is 

unattested Photostat copy, hence, cannot be accepted in its present 

shape. Moreover, after abolition of C&W & PHE Departments and their 

merger into a single organization of W&S Department vide W&S 

Department order NO. SO(E) W&S(C&W) 13-2/2000 dated 05-11- 

2001(Annexure-II) and Notification No. SOEW&S/13-1/77 dated 22-03- 

2005(Annexure-III) and Establishment Department Notification dated 02- 

ll-2002(Annexure-IV) as well as under section 6(b) District Government 

Rules of Business 2001 (Annexure-V), the posts in the department from 

BPS-1 to BPS 15 were declared as District Cadre Posts. Hence it remained 

longer in the preview of Public Service Commission to fill in such post 

through them.
Not correct. In fact, the Appellant in his appeal has not pinpointed any 

wrongs on the part of officers rather he has simply stated that way and 

procedure adopted by the Deptt in the appointment of the others, was 

incidentally adopted in appointment of the appellant. Moreover, after 

devolution it remdned no more the responsibility of the PSC to make 

appointment for District Govts. In this connection reference is made to the 

W&S Notification Dated 22.03.2005 attached as (Annexure-III above) 

whereby the competent authority has declared the provincial cadre post 

from BPS-1 to BPS-15 of the Department as district cadre posts. Therefore, 

the E&A Deptt, vide letter No. SOR- V (E&AD) 1-368/2005 (SE) Dated 

02.05.2007 (Annexure-VI) with drawn the requisition made by the Deptt 

for filling in the 20 vacant post of Sub Engineers.
From the aforementioned notification Dated 22.03.2005 it is clear that the 

post of Sub Engineers stenos, DEOs etc of District Government Rules of 

Business 2001 were declared as district cadre post and under section 6(b) of 

the District Government Rules of Business 2001, DCOs were competent to 

appoint and regulate their post, appointment, management and other affairs. 

However, by the time when these instructions become operative, the district 

/ local Governments have consumed their tenure and fresh elections were 

not held. Since, the provincial Government has already devolved the posts 

to the District Governments which were not in existence and also the 

provincial Govt, has not revoked the above notification dated 22.03.2005.

an

no

Para-2-3.



Moreover, being newly bom, the District Governments having no capacity/ 5 

strength could not be able to handle the establishment matters entrusted to 

them. In the circumstances and being a parent organization, the officers of 

respective Chief Engineers have made the subject appointments, after 

authorization by the competent authority vide Notification dated 30.04.2008 

(Annexure-VII) so as to avoid breakage in their functions as they were 

responsible to perform these functions. Moreover, the Secretary PHE 

(Respondent No.2), while reinstating two of the terminated employees i.e.

Mr. Muhammad Jamil, Steno (B-12) PHE, Tank and Suleman Draftsman 

B-11, vide his Order No. SO(Estt)PHED/l-90/2013-14/Volume-II dated 

09.05.2016 and even No. dated 10-08-2016 (Annexure-VIII & IX) 

respectively has mentioned that they were appointed by the then DCO,

Tank by virtue that he had the powers of appointing authority in respect of 

officials in BPS-1 to BPS-15 u/s 6(b) of the District Government Rules of 

Business, 2001 from which it appears that the worthy Secretary is 

convinced that these posts belong to District cadre. However, it is strange 

that the Secretary PHE is considering the post of the Appellant i.e. Sub 

Engineer as provincial cadre Post. Moreover, the case of the Sub-engineers 

Service Appeal No. 1331/2013 dismissed by this Hon’ble Tribunal vide its 

Judgment dated 30.05.2016, being a case of promotion has no relevancy to 

the case of the Appellant as the case of the Appellant pertains to 

appointment.
As stated in the brief history, the Supreme Court has never directed to 

terminate the Appellant. It is also wrong that legal formalities have been 

completed in the case of. termination of the Appellant. As the termination 

affected without fulfillment of the legal formalities of inquiry, issuance of 

charge sheet and providing the opportunity of personal hearing etc. Instead 

of completion of legal formalities only a Show Cause Notice was issued 

and that too in a back date and the Appellant was terminated unlawfully 

and unfairly in utter disregard to the instructions of E & A Department to 

the PHE Department vide their advice letter dated 30-01-2014 (Annexure-I 

above). As regards, the initiation of departmental proceedings against the 

officers, it is not correct. As without a simple letter by the Chief Engineer 

Respondent No.3 to the Secretary PPIE no further efforts on the part of 

Respondents towards the logical end of the case exist/ available on record.

In fact it was binding upon the department to conduct detail inquiry, to 

establish the charges & to take disciplinary action against the culprits, if 

any, but all in vain.
Not correct. Advice of E&A Department sought for earlier in the matter 

conveyed to respondents vide letter dated 30-01-2014 (Annexure-I
Para-4.

was



above) which was not acted upon in its letter and spirit. The second advice 

of the E&A Department bearing No. SOR-V(E&AD)15-3/2009 dated 

17.03.2014 (Annexure-X) pertains to the case of Sub-Engineers and not to 

the post of Sub Engineer possessed by the Appellant. Also in the second 

advice the E&A Department has not given any direction with regard to the 

termination of the Appellant. Rather, in the advice, the department has been 

directed to initiate disciplinary action against the responsible officers. 

Moreover, the second advice is contradictory to the earlier advice issued by 

the E&A Department on 30.01.2014(Annexure-I above) to the 

Notifications dated 22-03-2005 (Annexure-III above). Besides the second 

advice of E&A department, also over rules the section 6(b) of the District

which provides that DCOs were theGovt. Rules of Business 2001 

appointing authorities for the district cadre posts which fact has also been 

admitted by the Secretary PHE Respondent No. 2 in his reinstatement 

orders mentioned above. Also no disciplinary proceedings can be initiated

against the responsible officers if any. The Respondent No.3 wrote only a 

letter to the secretary of the department to take disciplinary actions against 

the officers. The Secretary Office moved a summary to the Minister PHE 

proposing therein action against officers through NAB who made 

preliminary investigation into the matter with no further action by the NAB 

or by the department against the officers which shows that there was no 

illegality whatsoever in the process of appointment of the appellant. In the 

enquiries conducted by the Anti-Corruption establishment are also silent in 

this regard no irregularity/ illegality in the process of the appointment could 

be proved, hence filed.
Not correct, hence, denied. The Show Cause Notice was issued in a back 

date as on receipt of the notice, the given time for reply was expired even 

then the Appellant submitted his Reply to the Show Cause Notice but his 

terminated on 14.02.2014 in a hurry, h^sh and illegal 

If the Appellant was not a regular employee then the Act of 2009 

applicable to him. Also no inquiry, whatsoever, could be held by the 

department to prove the appointment of the Appellant as illegal, therefore, 

it is not justified to say that his appointment was illegal. The apex Court has 

not given any direction for termination of the Appellant.

The Respondents have offered no comments.
The Hon’ble Tribunal had remanded the case to the Appellate Authority of 

the department (Respondent-2) vide its direction on 30.12.2015 with 

direction to decide the departmental appeal of the Appellants strictly in 

accordance with law / rules within two months. In case the Appellate 

thority. found that any of the Appellants had been unlawfully terminated

Para-5.

services were

manner.

was

Para-6.

Para-7.

au



/ernor terminated by mis-conceiving order of the August Supreme Court of 

Pakistan dated 15.01.2014 and facts of particular case and leads the 

authority to accept such an appeal, the said decision is required to be taken 

with full justification and shall have to be intimated to the Registrar of 

August Supreme Court of Pakistan. The Respondent No.2, therefore, called 

for all the 32 terminated employees on 08-02-2016 for personal hearing 

just to complete the formality as it is not possible to hear the stance of all 

the Appellants at a time by the authority. The Respondent No. 2 thus, just 

to fulfill the formality, rejected the Appeals through a non-speaking order. 

Misconceived, thus, denied, as stated in the earlier paras, the Appellant has 

not approached to any political figure for his appointment. The list shown 

to have been provided by the then Political Secretary is fake and has been 

fabricated by the department to prove the appointment as politically 

motivated whereas after devolution. Public Service Commission has to play 

no rule in the appointments against the posts borne on District Cadre. The 

Appellant was duly qualified and appointed on merit against the regular 

vacant post of Sub Engineer after completing all the requisite procedure of 

test, interview etc. as and when asked by the department. It is not correct 

that there was no weightage in reply of the Appellant. Infact no time for 

reply was given, therefore, not only the prevailing rules but the natural 

justice and fundamental rights protected under the Article 25 of the 

Constitution were violated.

Para-08.

Grounds:

(A) Not correct. The Supreme Court of Pakistan has never given the direction to 

terminate the Appellant as the Appellant duly qualified and after necessary test 

/ interview etc. he was appointed as Sub Engineer by the competent authority. 

There has been conducted no inquiry to prove the appointment as illegal. After 

devolution it remained no more purview of the Public Service Commission to 

make recommendations to the District Governments for appointments which 

fact has been admitted by the Secretary PHE (Respondent No. 2) in the 

reinstatement orders of two of the terminated employees.(Annexure- VIII & 

IX).
(B) Not correct. As all such post were borne on the district cadre. This fact has also 

been admitted by the Secretary PHE (Respondent No.2) in his orders of 

reinstatement mentioned above. Hence, it there are clear contradictions in 

Respondents reinstatement orders and dismissal/ termination orders. Moreover, 

the Appellant has not pinpointed the wrong doings in the department rather he 

has mentioned that, as a matter of practice, the department for the last 15 years



are so, has been making appointments through the same procedure as 

' incidentally has been adopted in the appointment of the Appellant.
A
' (C) The Appellant being duly qualified was appointed against the vacant post of

Sub Engineer on merit by the competent authority. After completing the 

prescribed probation period of two years he became a regular civil servant and 

his services were liable to be protected under the Civil Servant Act, 1973.
(D) Not correct. The Appellant was legally appointed on merit by the competent 

authority as he was duly qualified for the post and cleared / gone through all 
the formalities of test / interview etc. As per the terms and conditions of the 

appointment letter and successful completion of the probation period of two 

years, the Appellant became a regular Civil Servant of the department as per 

the prevailing rules, therefore, his services were protected under the Civil 
Servant Act, 1973. Besides, no departmental inquiry could be conducted to 

prove the appointment as illegal. Through enquiries conducted by the NAB & 

Anti-Corruption establishment, appointments could not be proved as illegal.
(E) Not correct. As the action of the Respondent No.3 is based on mala fide, as the 

mandatory requirements of law, detailed in below were not completed while 

terminating, the Appellant:-
No Charge Sheet / Statement of allegations were issued.

(xi) No inquiry was conducted.
(xii) A Show Cause Notice was issued in the back date meaning thereby that no 

time for reply could be provided.
(xiii) Opportunity of personal hearing was not given.
(xiv) Termination order was issued in a hurry, harsh, abrupt and unlawful 

manner/.
(xv) The remarks of august Court were misconceived.
(xvi) The Respondent No.3 made a complaint to the Supreme Court himself and 

then made the general remarks of the Court as basis for termination of the
N

Appellant, thus, acted as a complainant, counsel and judge in the same case 

which is an utter violation of the norms, law of the land and natural justice, 
(xvii) The Respondents have attached a fake, false and fabricated letter along with 

their comments just to show that the letter was received from the then 

Political Secretary to Chief Minister Khyber Pakhtunkhwa to prove the 

appointments as illegal.
(xviii) The Show Cause Notice and termination orders of about 50% employees 

issued by the Chief Engineer (South) (Respondent-3) for which he was not 
competent as these employees were not working under him but were under 

the jurisdiction of Chief Engineer (North).
Not Correct as the Judgment of the august Court has not been misconceived by 

the Appellant rather it has been misconceived by the Respondents as cleared by

(X)

(F)



the August Court in the second verdict on 28.04.2016. The Appellant duly

qualified and after going through the requisite requirements of the department

such as test, interview, etc. was appointed on merit against the regular vacant
1/2post of Sub Engineer . After an unblemished and continued service of 5 

years, the Appellant was illegally terminated on 14.04.2014.

No comments have been offered by the Respondents.

Needs no rejoinder as explained above except that the Appellant has earned 

annual increments, his proper service book, ACR & personal file were 

maintained..
Needs no rejoinder as already explained above except that if the appointment 

of the Appellant was illegal then necessary action against the responsible 

officers should have been initiated / taken by the competent authority. Since, 

no such action has been taken which shows that appointment was legal. The 

Department, through enquiries conducted by the NAB & Anti-Corruption 

establishment could not find any irregularity or illegality in the appointment of 

the appellant.

Needs no rejoinder.

A

(G)

(H)

(I)

(J)

No violation of the Article 25 of the Constitution is involved in the case as not 

only the Appellant but he along with 32 others belonging to different Districts, 

Zones and FATA were appointed on merit against the regular vacant posts by 

the competent authority after conducting necessary test and interview etc. The 

Respondents while terminating the Appellant unheard and without inquiry / 

charge sheet etc. have violated Article 10 of the Constitution under which 

fundamental rights of all citizens are protected.

Prayer: Considering the above submissions, it is, therefore, most respectfully 

prayed that by way of acceptance of this Appeal, this Hon’ble 

Tribunal may please set aside the impugned Order of the 

termination and reinstate the Appellant with all back benefits.

Or any other relief deemed appropriate by this Hon’ble Tribunal 

under the circumstances may also be granted.

Appellant
Through

Ijaz An
8ii

YousatWT^ 

Advocates, Peshawar
AFFIDAVIT

As per instructions of my client, it is declared on oath that the contents of this true
and correct to the best of my knowledge and belief and nothing has been concealed from this 
Hon’ble Court.

A
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A
• / District's Rules of Business

Ccncnil

1. Short title and commencement. , '

(1) These rules may be called Ihc North West Frontier Province Oistricl Government Rules of.
Business. 2001. , ^
(2) It sliall Clinic inlii Imci; al niicc.

2. Dermilions.

(1) In these rules unless the context Other-wise requires^
1. “body corporate” means a body having perpetual succession and a common seal with;

. power to sue and be sued:
2. ‘1)iulj.'Cl" mean:; an n
3. “business” includes all work done by a local government;
4. “component” means the officers mentioned in column 2 of schedule 1 to the Ordinance:
5. “convenor” means the convenor oflhe Council concerned.
6. “Federal Government” means the Government of Islamic Republic of Pakistan.
7. “financial year” means the year beginning from the 1st day of July and ending on the 30th 
day of June next following.
8. “Government “ means the Government of the North West Frontier Piovince.
9. “Governor” means the North West Frontier Province;

' 10. “Ordinance” means the North West Frontier Province Local Government 
Ordinance,2001(NWFP Ord, XIV of 2001)

1 1. “Schedule” means a Schedule to these rules:
12. “Sccrclariaf' means ihe Secretarial of Council: and
13. “Section” means a section of the Ordinance.
(2) Words anti expressions used in these rules bul not doliiicd shall ha\’C ihe same meanings 
assigned to
(hem in the Ordinance the North West Frontier Province Government Rules of Business, 1985 or

•
11 Ilia I .'.laUaiieiil n I'.iiu.'oiue a in I iwpein lilui c Ini' a 1 iiiaiu'ial year:

any •
other Provincial law for llte time being in force.
3. Composition of Departments and alloeation of Business.
1. The composition ofthe offices and groups of officers shall be the same as provided

14 ofthe Ordinance read with the Fir.st Schedule thereof, and may be varied inin section
accordance with the provisions of the aforesaid section.
2. The business oflhe offices shall be distributed amongst the Department s in accordance with
Schedule-1:
Provided that any particular subject or matter of an office may be transferred from . or 
reallocated to an oliicc, in accordance with the section 14.
3. A Zilla Nazim shall be assisted by tlic District Coordination Officer.
4. Organization of OITiccrs.
1. The Organization of various offices shall be the same as provided in the Ordinance 
or, where ihc Ordinance has not so provided as determined by Government.
2. The executive District Officer shall by means of standing orders distribute the work 

. of the ofticers subordinate to him.
5. Secretarial of Dislriel Covcrnmenl.



1. There shall be a secretariat oftlic District Government headed by the Ittistrict 
Coordination OlTicer and comprising oflhc decenlrtili/.cd dcnarnncnis or groups of 
dcpartmenls as shown in ilu; I'irsl Scliediiles iri the (trdinance .
2. Eaclt decentralized group ol'depariineiits shall be headed by an l:\eeutivc District 
Onicer apisoinied or noininiilcd by Governmeni for the purpose.
3. bach li.xeeulive Ol'lieer siiall be responsible to Zilhi Nazim ihroiigh the District 
Coordination officer and shall channelize his correspondence through him.
6. Deputation of eivi) servants and power of District Coordination Officers.
1. The civil servants posted in the decentralized departments shall continue to be civil 
servants for ail intents and purpo.scs oTihe relevant civil servants laws and the rules 
framed there under with the modification that.-
(a) all civil .servants in BPS-16 to BPS-20 shall be appointed by Government or 
the I'cdcriil Govcriunenl as the ease may be ;ind ]-)osie(i dceenlrali/cci 
Department from lime to time, 

i (I)) lli(- I )i;:l nrl ('oDi'dinal iii)’, ( h I iCrr 'ihall h 
authority in respect ofthe olTicers/olTieials in l.il’S-l 'I'O BI’S-l.s;
Provided that no vacancies are to be filed in by way of direct recruitment or transfers and 

Jhe oflieei.s/olfeiajs oi'lhe surplus pool are In he absorbed /adiusled against the vacancies.
2, No civil servant shall be transferred iVom his post in a district e.secpl .under the

• i1h‘ powers ot the appointini,':iv(

orders of the Government.
Provided that the District Coordination Off ceiy or as the case may be. the Executive District

the inifalion oflhc Nazim iniliale diseiplinai v proeeeilings 
or malpraeliees ami submit llie ouleoine olTbe

. Offeer. may siio inujo or on 
against a civil servant foi- his inelliciency 
proceedings to competent authority for decision.
3. In disciplinary matters, the Zilla Nazim, in case of officers in BPS-19 and District 
Coordination Officer, in the case of officers in BPS-16 to BPS-18- shall refer the ■ 

to the competent authority for decision under the North West Frontier Province 
Removal from Service {special Powers Ordinance 20U0(N.W.!'.P Ord.No.V oi 
2000), through the administrative Secretary concerned.
7. General procedure for disposal of business.
1. The channel for obtaining or transmitting the orders ofthe Zilla Nazim is the Executive 
District Officer or an officer specifically authorizes in this behalf by the District

cases

Coordination Officer.
2. All orders shall be passed in writing where a verbal order is given .it should be reduced 
to writing at the earliest opportunity by the ollicer receiving it,
3. If any doubt or dispute arises as to the. Depaitment to which a case properly pertains, 
the matter shall be referred to the Distriei Goordinaliou Officer for decision.
4. Detailed instructions for the disposal of business in the District administration shall be 
issued by the District Coordintilioii (.)llieer.
5. If any order happens to contravene a law, rule or policy, it shall be the duly olThe nest 
below officer to point our this to the authority passing the order.
6 While submitting a case fur the orders ofthe Zilla Nazim .it slitill be the duly of llie 
Executive Di.siricl Ofllccr/Disirict Coordination Officer to suggest a definite line of
action.
8. Office administration and record .
The manual of instructions for Provincial Civil Secretarial issued by the Chief Secretary of 
Government from lime to time shall, mutates mutandis . be applicable to the secretariat ofthe 
District Government and the District Coordination Officer shall have the powers to issue 

addition there to and not in dcrogator oflhc inslruclions already issued.instructions in
9. Olficial language.
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No.SOR-V(b2.AD)l-368/2005(SE) 
Dated Pesh: ihe 2'^^ May, 2007,

II Ahn: Vt
■ To

0 3 MAYimi
wmmSAi T.he Secretary,

N'A'rP'Public Service Commission 
Peshavyar.

■vV'
!•

[

SUBJECT:- _REQUfSITION FOR FILLING IN THE 20 .VACANT POSTS OF 
ENGINEERS (B-11) IN THE WORKS & SERVICES DEPARTMPMT

SUB-

' •• 'Dear Sir

teii
*if-

M o^.MonM O'Wor^^s ■& Services Depll: bearing'
26-09-2005 (copy enclosed) on !he above cited subject 

Services Department for filling in'^Y^rm/m ^^Jb-Engineers (BS-11) may kindiTb^^^i^^jdETiO as
^11'

faithfully,;. fHiSiigt*.
list-■I'

Ends: (As-abovel J ■
(MUSHARAFKHAN)

SECTION OFFICER (Reg-V).

Endsi: of even NoJT Dale,

Copy for information is.forwarded to:MAO',

Secretary to Govt, of NWFP.,Works & Services Department, Peshawar. 
Add!: Secretary (Estt), Establishment Deptt: Government of NWFP

V. ^ '
A gvA

2,WV

/CfT
^ECTION OFFICER (Reg-V).

V
■M
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OF KHYBER PAKHTUNKMWAi’ A;' 'If 
PUBLIC HEALTH ENGG: DEPARTMENT ■'

i/'iL'll Pf-rLLl'-'/.U il'L I^i-l/U-.<, .LLi.i

L>k‘r IS-• -C;A' ni{ }
[//HIL5)i 1%:■

O R 0 R I'L

' ' '
WHlRtAS, Mr, MuhoniiTsd Jarn;
DivTicn Tank viTo District CcordlnatMnl '

TCLCintcn an Stcno Typist (5P5-l£i in 
■; Qiricc'■Tc.''k Orncr no.>I6“S/g5 dated ]-j-on;T.o;j7, ••

TnE

• 11
i.,

'.'.■'iti! ,--i FLij'.v L.nuS0 fiOliC 1.:

;St^5-'-Mphr uuted k]-01-20lR und suhsouLLCii 

■ ': .rc-ithoniy vide 'nis Orfio;: O.tMa

••;
: ; MlCV'vf Cncine

s'iiS L'TUiC'.U '.’.'LI 
.-!/■[

“ (jl'.ipdncr;) v.'ith by d‘'e ■(

■liB'i■i'sl
■ J

ADO y'HFRE^b, he fled s Scr.Aic Annetv No.Gi E/YOin bufciv; ;..v Ktr-V:- • 
D.T. KHon nyrunbL his UirnTr^vUun orclf=c wu.O v

c!iiiV-uon :n U'C’

n
, 1.1 o

Service
ciSpcSLC' eft vieJ-e Its ju'Jn.'i'iijiA Uvlua' i
cep-'ir::7iL'iical appcvl of Ihe 'jOpMlant C;

mLl)v/:ll; tilo
Hon'ble Tnburrd JucJn''“TC dPtFri illr

[ *■

T,fa30-i2-G0iS
or bv'i.r.; K .

'.,:i Uir 0!>porlU">'tv
D Ldv^juled Lhot His .pp[)ointnn-ivt Slviv;'.

; he
AMI'; \VMhivL.'>S. iv,-.: WOL

2l-nz.2<Jlb and ....... d-on. U-e praaenbed n^an^n^.
"Vi^'^LLy Alf atov.n'Inn.id bl.ano hy vnu:e chat h,Maaa U,,;:
men L,^CO ra.i-< ndJ k.rPo n,-L in RPv' to LhOer ueciion
pov,.ers Of appointing bbthor^_^ ,,, , p
6 (n) of the District Gover^yy yly. y ,byb;yAo3oer, constitution of DisinatnS i^ri 

SSil, iSlul^TSt/ihte^iew of Hic candidates, minutes of the DSC u.

aj^jLCil l'.'ACAb Gf'dCL ClC

n.

I A
ITI
IM

t

thp nenulv Co'iimissionLT'Tank veriTitd ati iS . , i
'If tllppcIiantMidemis letter No,2dOV'BC nViteJand WHEREAS/

Udo jppMntnrni:
5
in'/ol'-'cx'i ii'i 
< \ .n.ii.nrit p v\ •

i[JOW THEP.EFORE, ansr .. ^
non--,on of not^tipmyiy dnyy^^ytynyy-hniKr ^

faH,f./9rounds-dp;;v..A“'C i.go:n.T i po'.ver:. aii App^iMic AiimouW,
lo-02-2ni4 have toon eitsca.sned ui;o li --y igy.^^ crd_af ,
confcoCG iindCi- oy iyyjy yjy:|y'y;:yTyi.,t,A,,,pf;al of mo mclum-imacj Jr^ii sy
otnor such booers m ''^7' ; h'pi in service with af back benefits ariJ

heroby accepted by loaioLa.ipu o.nij,, .u ^
Pit PMS UiVlSiOI'i iEiiAx Jd- \o,v.u.i. ,

fioiViii'J uw ,-w ■>:m-o;3'20ic(•'. 'A
1

lin
■■;

p

AcWiiTi 'Kh.yn L •ii
T. I A PCl- I

vi
:. %[•/ub'I'C il'fiiJPL'C. ;

IVtSECRETARY' i

H;t

i-rjoFT: NT A ■
I'or// roAvarded for inroivncAj.

i-tr-npriil. Khvo-.- Piikhr.onkhAv: Pcshr;V/,3r,

f'i:
or, ?:. rircccTjurv actlc-n to the:- , 1 1

Li, n

-.r-i

U, \ tJVJv- I, nf. I \ ill',;-. I- ™ ■ ../<*• 
Xnudi (-.ri^i..-w. v,'- I •w■: ry.ni.<rcr, iwyocr RWhatrkljYC SorW. TubtinM D,i, ^n.^

■A c,jp--i:r.c:r.cinc) Engineer PHE Cifd'. Dx. r-ron
'•■ Depiiiv CornrnifjSion'ir IctK,'

' ' ••'■-- TFiik,

k.

1I i?

illji

SECTtW-rSlyiCER (

iJflii0, l',-:rrut:'.'Aj -fvjipnor rUU
7. District AccoiinLs OiTcor lonk 

OffiCr.’LjrdnryFersonal i-iiv.
■Im
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government of khyber pakhtunkhwa
PUBLIC HEALTH ENGG: DEPARTMENT

10, 201G

0 R p E R

cippomi-eci qi Draftsman fEPS-11 ■ - I-""'-'' nukjnidM siiah ,
lank letter No.lS51/DCO/Orde'r PatcPlG-Gmaons'""" Coordination Offi

Chief EnginePl^l^thrP^lnde « by the then

Pakhtunkhwa''sTrv!c^ No.17/2015 before the Khyber

disposed off videmtsludXf deter PeloP P .f "'"h was
,be also treated at par with Muhammad Jam 1 StVim T 1st PHF'n" r"

. case is idenlicai with his case. ' '' ^ Division Tank as this

was
cer

2.

2V

‘i,10-08-2010 r!)rrnarrrn rcrrrpemrd T'’'’;’",'"'’"'' '>‘ii”9 - heard
Draftsman i-.'as neither politically motivaMpTn'r ri- appointment as

. The then DCO Tank had aonoTiUeri , hn ' ^ae prescribed manner.
!he powers of 300010^9 rth^Pr bV-Vi-tue that he had
Section 6 (b) of the District GovernmentTules of Busmen 20^^° '
cown proced.ire I.e. Advertisement ot the do='^ ir ^
Distna Selechon Ccmmiitre TeM/fni-rXii^v , " ot
ObC A ciDpointment order etc " " ' ' minutes ot the

ifon is
t; •

5.involved in ^rpirnrrrofrherrtito^'^bfied all the documents 
25-07-2016. ^ appellant v,de ms letter No.^(736/rJC dated

6.explanation, r^the^ppeto^durn the material on record &
facts./grounds appealed against thArhl 7 r„ on 10-08-2016,

.^-M-OOld have been estrisAdrcT' t-r M 
conferred under the Khyber Pakhtunkhwa ad 7e - t

rht, A thit'A r behalf, the dcpamncnh ’ 
rhr i bb-^bled by reins.ating

his •
letter dated 

Appcjllrito Authority 
(Appeal) Ruk- 1980, and all 

■ ip/V-Ml i)f Mr. Siilein.in Aiiah S/o Gui- 
hNi-i in service with all back benefits,

powers as

in

SECRcTARYR-DAT^- flF ^Pnj/=.

Copy foP.vardcd for information A ncccssaiy action m m-- 
Accountant General, Khyber Pakhtunkh 
Chief engineer (South) 
concerned accordingly.

3. ^t^Oistrar, Khyber Pakhtunkhv.'a Semce Tnbuni p-Ht

■1.
wa Peril,ivv.ic.

PHE Peshawar: He IS requested to post/adjust the official

\ ■/, • ank.
/ • Accounts Ofneer Tank.

• ON'er/Pcrsonal File, - y

Q\ \r^ .' \\m-- «
SECTION OFFICER (ESTT)•7

/

a >
i

<. •V

i. T-.';


