IR R

. 12.07.2017 Coun;glhff‘e;thehappellant and Mr. Muhammad Jan, Deputy
District  Attorney alongwith Mr. Muhammad Saddique,
Administrative Officer for present. Arguments heard. To come up
for order on 24.07.2017 before D.B.

| | | 7

(Muhammad Hamid Mughal)

P Member
(Ahniad Hassan)
Member
12, 24.07.2017 Learned counsel for the appellant present

Learned Deputy Dlstrlct attorney on behalf of respondents
present Vide ‘our separate judgment of today placed on flle

bearing appeal No. 289/2016 titled Amir Mugtada Qureshi

Ex-Sub Engineer Versus The Secretary, Public Health

Engineering Department Government of  Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar and others, the
present appeal is dismissed. Parties are left to ‘bear their own

costs. File be co'ﬁ'signed to the record room. -

ANNOUNCED
24.07.2017

A

(Muhammad Hamid Mughal)

Ahmad Hassan)'

Memiber - o i Member




11042017

§.05.2017

24.05.2017

Counsel for the appellant present, Mr. Muhammad Yasm,
Supermtendent alongw1th Mr. Muhammagd Adeel Butt Additional AG for
respondents also present The present appeal was pamally heard by D.B
comprlslng of Chairman and Mr Muhammad Amin Khan Kundi Learned
Member (Judlclal) but today the sald D, B is not avallablc The ofﬁce Is
dlrected to put up the 1nstant appeal before a D Bi in which both the above
mentloned ofﬁcers are 51tt1ng To come up for arguments on 08 05 2017
before D B, ' L E

(AHMjHA?AN) (MUHAMMAQ AMIN KHAN l}Z_L_INDI)

MEMBER ' MEMBER

......

Chairman

Counsel for the appellant Mr. Muhammad Siddique, Admin
Officer alongwith Mr. Muhammad Adeel Butt, Additional AG for
the respondent present. Counsel for the appellant requested for

adjournment. Adjourned. To come up for arguments on 12.07.2017

before D.B.

(Muhamma_d Amin Khan Kundi)
- Member

(Gul Z£b Khan)
Mgmber




© 14112016 - Counsel for the appellant and Addl: AG alongwith
SR " Mr. M. Yaseen, Supdt for respondents present. Rejoinder

. s_ubmitt‘ed.. To come up for arguments on 28.03.2017.

(ABDUL LATIF)
MEMBER

28.03.2017 ‘ Counsel for the appellant, Additional AG and Sen:i.or decfnment
Pleader alongwith M/S Aftab Ahmed, A.O & Muhammad Yasin,
Superintendent for the res?ééndents present. Arguments pal-‘tially' heard. To

come up for remaining arguments on 29.03.2017 before this D.B.

Za pur
Member Chgrfman

v!- . - 29032017 Counsel for appellant, Additional AG & Senior Government

Pleader alongwith Mr. Aftab Ahmed, A.0 & Mr. Muhammad Yasin,
Superintendent for respondents present. Learned Additionél AG requested

for adjournment. Adjourned for remaining argumenté to 11.04.2017 before

N _
ﬁﬁ ) 4 | c;yémén

.
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| Counsel for the appellant present: Learned counsel for
the appellant argued that Iélentical appeals No. 290, 291, 292 of |
2016 have already been admitted to regulaf hearing and
. requested  that this appeal may also be admitted to regular

hearing.

Points urged need consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices be
issued to the respondents for written - reply/comments for

01.06.2016 before S.B.

/ 42"
o / Chawman
a. =~ . /__;_;«)#

N

01.06.2016 Counsel for the appellant; M/S Muhammad

Yaseen, Supdt. Muhammad Ali Supdt and Kamran Shahid,
AsstL. alongwifh Addl. AG for the respondenls present.
‘ Requested for adjournment. To come up for written

reply/comments on 10:08.2016 before S.13 .-

Ch abrm an

10.08.2016 Clerk to counsel for the a}ﬁpellant and Mr. Muhammadb
' Yaseen, Supdt al{)ngwjth Addl: AG for_ respondents present.

Written reply submitted on behalf of respondents No.2 and 3. The

learned Addl: AG relied on the same on behalf of reépbndent No.1.

The appeal is assigned to D.B for rejoinder and final hearing on
14.11.2016. |




Form- A

FORM OF ORDER SHEET

Court of__
Case No. 321/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
© .| "Proceedings
dﬁ/‘ g
- 31.03.2016 ~ , : ANy
" The appeal of Mr. Murtaza Ali presented toﬁﬁy;by_ ‘Mr.
Muhammad Asif Yousafzai Advocate may be kenté'red in the
Institution Register and put up to the Worthy Chairman for
proper order please. - ' ‘ |
\m__s;—ﬁ-e/
P REGISTRAR =

| ol-04-2o8

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /) 2-pb-20f &

CHAM




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL

PESHAWAR.
Appeal No.__ D A /2016
Murtaza Ali V/S PHE Department, KPK.
INDEX _
S.No. | Documents Annexure | Page No.
1. [MemoofAppeal | - 01-05
o 2. | Copy of Appointment Order -A- 06
3. | Copy of Medical Fitness -B- 07
Certificate.
4. | Copy of Arrival Report -C- 08
5. | Copy of Service Book -D - 09-14
6. | Copy of Judgment -E - 15-16
7. | Copy of Show Cause Notice - F - 17-18
8. | Copy of Reply -G- 19-20
9. | Copy of Termination order H 21
10.| Copy of Appeal I 22
11.| Copy of High Court ] 23 26
12.| Copy of Supreme Court K - 27
Judgment
14 | Copy of Tribunal ]udgment L 28-35
dated
15 | Copy of order dated: M 36-37
3.3.2016
16 |Vakalat Nama --- 38 .
APPELLANT
THROUGH: A @
(M. ASIF SAFZAI),

(TAIMUR ALI KHAN),

oG

(SYED NOMAN ALI BUKHARI)
ADVOCATES, PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Appeal No. 33( l /2016
: ANF Pravingd
Mr. Murtaza Ali, Ex-Sub-Engineer,  Bervics ’vibl;ﬂg}..
Public Health Engineering Division, | Stary lﬁgﬁj:pw;b i
Malakand. _ | %M@w 22
APPELLANT
VERSUS

1.  The Secretary, Public Health Engineering Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

2. The Chief Engineer (South), Public Health Engineering,
Khyber Pakhtunkhwa, Peshawar. '

3.  The Executive Engineer, Public Health Englneenng Division
Malakand.

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974
AGAINST THE ORDER DATED 3.3.2016 RECEIVED
BY APPELLANT ON 10.03.2016 PASSED BY
RESPONDENT DEPARTMENT IN PURSUANT TO THE
DIRECTION OF THIS AUGUST TRIBUNAL DATED.
30.12.2015 WHICH WAS PASSED IN APPEAL NO.
785/2014.

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 3.3.2016 MAY BE SET ASIDE AND
THE APPELLANT MAY BE REINSTATED WITH ALL
BACK AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY, WHICH THIS TRIBUNAL DEEMS
FIT AND APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF APPELLANT.




| —

3.

4.

5.

RESPECTFULLY SHEWETH:

That the appellant was appointed .as Sub Engineer on the
recommendation of Departmental Selection Committee by
the competent authority vide order dated 11.01.2010. The
appellant got his medical fitness certificate and reported his
arrival on 10.02.2010. (Copy of Appointment Order,
Medical Fitness Certificate and Arrival Report are
attached as Annexure-A, B and C).

That it is also worth to mention here that the proper service
book of the appellant was also maintained by the respondent
department in which all relevant entries are record. (Copy of
Service Bok is attached as Annexure-D).

That in other cases of a different nature, the Supreme Court

passed an order on 15.1.2014, wherein the Chief Engineer
Mr. Sikandar Khan gave statement that although many other
illegal appointees in the department have been removed
from service but again many other such action is in progress
at various stages and they are still in service. Therefore, the
Honorable Supreme Court directed the Chief Engineer to
complete the process within one month against the illegal
pending cases against the illegal appointees. (Copy of
Judgment is attached as Annexure-E).

That the Chief Engineer to save his skin issued as Omni bus
show-cause notice and adopted a slipshod manner for
removing the appellant from service. (Copy of the Show
cause notice is attached as Annexure-F).

That the appellant submitted a reply to the show cause notice
in which the appellant has explained the details and rebutted
the objections/allegations leveled against him with full
reasons and justification which were not taken in
consideration at all. (Copy of Reply and Show Cause
Notice are attached as Annexure-G).




- o .

6. That on 14.2.2014 the appellant was terminated from service
without following proper procedures and codal formalities.
The appellant also filed an appeal against the termination
order on 27.2.2014 and waited for statutory period but no
reply has been received. (Copy of Order and Appeal are
attached as Annexure-H and I).

7. That the appellant and other colleagues also went a Writ
© Petition before the Peshawar High Court Peshawar in Writ
Petition No.615-P/2014 which was decided on 26.2.2014 and
the Writ Petition of the petitioner was dismissed for having
no jurisdiction as they were civil servants. Then the appellant
went an appeal before the august Supreme Court of
Pakistan, which was heard on 28.4.2014 and while dismissing
the appeal of the petitioner, the Honorable Supreme Court
observed that the Service Tribunal shall decide the appeal as
mandatory in law. (Copy of High Court and Supreme
Court Judgment are attached as Annexure-J and K).

8.. That the appellant filed an Appeal bearing No.785/2014
’ against termination from service. That the said appeal was
’ finally heard by the Honorable Tribunal on 30.12.2015 and
| the Honorable Tribunal was kind enough to accept the appeal
and remitted the case to respondent department to proceed
against the appellant strictly in accordance with law after
giving him opportunity of personal hearing and gave direction
to the appellate authority to decide the departmental appeals
of the appellant strictly accordance with law rules/rules and
considering each of the appeal on its merit. (Copy of
judgment is attached as Annexure-L).

9. That after the judgment of the august tribunal, the appellate
authority rejected the departmental appeal in summary
manner by violating the directions of the Tribunal given in its
judgemnt and passed the impugned order dated: 3.3.2016
which was recived by appellant opn 16.03.2016 (Copy of
the order is attached as Annexure-M).

10. That now, the appellant comes to this august Honorable
Tribunal on the following grounds amongst the others:




GROUNDS:

A)

B)

)

D)

E)

F)

G)

- H)

That the impugned order dated 3.3.2016 is against the Iaw,‘
facts, norms of justice and principle of fair play and material
on record. ‘

That the impugned order and attitude of respondent
department is in sheer violation of Article 4, 25 and 38 of the
constitution.

That the respondents not deal the appellant as per law and
rules and not considering the appeal on its merit and rejected
the departmental appeal of the appellant for no good grounds
which is clearly violation of the judgment of Hon’ble Tribunal.

That the appellant has been condemned unheard and treated
according to law and rules because being a civil servant of the
province, the appellant has not been dealt with E&D Rules
2011 and removed from service in a slipshod manner.

That neither the appellant was served with charge sheet and
statement of allegation nor regular enquiry was conducted in
the matter so much so the respondents also violated the
rules-5 (1) (a) of E&D Rules 2011. Whereby it was mandatory
under the law to pass the speaking order for dispensing with

the enquiry. Thus, the lacking such procedure the impugned =

order is liable to be set aside.

That even the termination order has not in existence because
there is no word “Termination” is provided in the relevant law
and rules. '

That according to the Government Notification dated 8.4.2006
all posts from BPS-1 to BPS-15 in PHE department were
declared as Distt: Cadre post which was not within purview of
Public Service Commission that is why the allegations of being
non recommendee of the PSC is not a good ground.

That the appellant possesses the prescribed qualification and
got his appointment as per law and rules.




1)

)

K)

That as far as the NOC from the PSC is concerned that is also
not correct keeping in view the Department Notification dated
30.4.2008 wherein the Chief Engineer were authorized for
making appointment form BPS-1 to BPS-15 through
Departmental Selection Committee.

That the appellant cannot be held responsible for the
lapse/irregularities committed by the department and in such
cases the Hon'ble Supreme Court of Pakistan has held the
department responsible and reinstated the poor employees.

That the appellant seeks permission to advance others
grounds and proofs at the time of hearing.

It is, theréfore, most humbly prayed that the
appeal of the appellant maybe accepted as prayed for.

| S

APPELLANT
Murtaza Ali

THROUGH:
\7%‘* '
(M. ASIF %FZAIL

(TAIMUR'ALI KHAN),

. &
0

(SYED NOMAN ALI BUKHARI)
ADVOCATES, PESHAWAR.
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OFFICE OF THE CHIEF ENGINEER
PUBLIC HEALTH ENGG:DEPARTMENT ,
NWEP, PESHAWAR. #

No 2> /E -4 /PHE

Dated Pesh: the \__s012010

O FFICE ORDER,

On the recommendation of the Department Sclection Committee_as_per its

m cting held on 02/12/2009. the competent uuth&"?t._\'-’ is pleased 1o offer a post of S'ub‘aE-i1éi;1eer

LF2S:11),10 Mr. Murtaza Ali S/0 Abdul Haq R/O Village & P.0O_Totakan District Malakand on

- N AT T e —.
th follewinyg terms and conditions =

1; He will a2t pay at the minimum of BPS-11 (Rs.4115 - 275 - 12365) including usual
allowances as admissible under the rule. He will also be entitled to annual increment as
- per existing policy.

2) He shall be governed by the NWTEP Civi] Servants Act 1973 and all the laws applicable to
the Civil Servants and'RTI& made there undar

3) He shall. for all intents and purposes. be Civil Servant except for purpose of pension or
gratuity. Iiv lieh of pension and gratuity, he shall be entitled to ‘receive such amount
contributed by him towards Contributory  Provident Funds (C.P.F) alongwith the
contrtbutions made by  svernrient to his account in the said fund, in  the  prescribed
manuner. :

4) His employment in the PHE Department is purely temporary and his services are liable to
be terminated without assigning any reason at fourteen (14) days notice or on the
payment of 14 days salary in lieu of the notice. In case he wishes to resign at any time, 14
days notice will be necessary or in lieu thereof 14 days pay will be forfeited.

5) Fle shall, initially. be on probation for a period of twe. years extendable upto 3 years,
- =t L T T e e —— TN g T .
16) e shali produce a medical certificate of fiiness from Medical Superintcndent, Malakand

before reporting himself for duty to the Deputy District Officer Water Supply & Sanitation
Malakand. as required under the rules.

7) He has to join duty at his own expenses.
3) If he accepts the post of these conditions, he: should report for duty to the Deputy District

Officer Water Supply & Sanitation Malakand within one month of the receipt of this
offer and produce original certificates in coanection with his qualifications, domicile and

@‘ Lgtige.

£ 7

N oyl ED
o0 Al s —p'k CHIEF ENGINEER
< .
e )@} Copy te the :-

ﬁ? Superintending Engineer PHE Circle Swat,

2}, Deputy District Officer WS&S Malakand,

3y /7 District Accounts Officer Malakand,

4) «  Mr. Murtaza Ali S0 Abdul Haq R/O Village & P.O Totakan District Malakand.

A /z‘uﬁoﬁ \w—r-\\-\-\ L
"

/ CHIEF ENGINEER

. o INEER.
5 o - DIVIS

4 - -

e\ TiCHELS
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' . NLEP. e Nod MEDICAL CERTIFICATE b N
> Name of Official » Mr..Murtaza Ali | | ‘ ?/ _
> 'Fat11e1', s Name. Abdul Haq
> Caste or race. Muslim / Pakistani o *“
> Residence. . Totakan Distt: Malakand
- > Date of birth. 20.10.1986 According to NIC

> Exact height by measurement §-37
> Personal mark identification. fple _pn At fo Seol " ate

/
, {
> Signature of the official *W .

> Signature of head of office.

CEcdT Y
SUBR B office .

MALLIA ML g

. I do hereby certify that I have examine Murtaza Ali_ for employment in the office
of the Public Health and cannot discover that he, she had any disease communicable or
other donstitutional affection or bodily infirmity e ccept. L2

1 do not consider this as disqualification fer employment in the office of
Publid Health _Her/his age accordir~ to her/his »wn statement_2-3 Years, and by

appearance/ general development is apout ___ 24 years,
Impressions .
Small Fig: Ring Fig: Middle Fig: Index Fig: Thumb.

s

Date:{10.02.2010
12:14 PM

i
sne 7

P.H.E 8UB DIVISION
BATKHELA.
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The Executive Engineer,
P.H.E Division Malakand.

SUBJECT:- ARRIVAL REPORT.
R/Sir, '

On my appointment as Sub Enginéer Vide Chief Engineer,
'P.H,’E Debartment NWFP Peshawar letter No.23/E-4/PHE date&
‘11/0;”2()10, I hereby submit my arrival report for duty .today on
10/0272~)10'aftemoon please. o : |

YOURS Obediently

‘Datdd 40-02/2010

WA )
Murtaza Ali
W, Sub Engineer
/:" /‘ S :
ot
'PH.E 8UB DIvIsisH
BATKHELA.

Y % o EER
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(For use in Police Department only)

Vi;riﬁcatiun Roll No.

dated

reccived back

Left Thumb Irﬁpression

Date

Qualification Qualification Date
)
English First Arts
Pushto B.L. Or B.A.
Urdu Pleadership examiantion
Plan~<drawing

Training School Final examiantion

Finger Print

Other qualification:—

e
Prill Instructing ~
{/\7—‘:
WY .
r\. . -
o e
*ourt Duties T .
i "‘p '-;.l' )}-;‘.:""'ﬂ
-~

N.D_ Line to be drawn nnder

the qualification possessed.

,...,-..—‘-.-“.__.._-q.—-.—u-v.a TR s




! - Note:_ Thic ent ries’in this page should be rencwed or re-atiested at least every Gve years amd the sageature s Tamrs
' : 9 snd 12 should be dated.
1. Namc;m“: LT M e _
' CoLG
2. Rdce: ('\‘ SRS
11 T
’ Yiptiyews W% b , <
; - 3. Residencez\ T X
. &, . Fdthe r's name and residence: 21
' ‘ - s L = I
5. Dhte of birth by Christian era as
néarly as can be ascertained: " J T
2 NS -
6. FEkact height by measurement: |
- &
3 7. Plrsonal marks for identification:
5 _ai
i —
_ 8. 1left hand thumb and finger impression
of (N on-Gazetted) officer:
ot
llittie Finger Ring Finger
Widdle Finger 780 Fore Finger
Thumb
s QL
9. 'Signature of Government Servant: ';<
X /N
NS
10. !Signature and designation of the ' .
Head of the Office, or other “}?W "ENGINEER
flicer. - DIVIS
. . / A H
SE® 7
, . PHE sUB Bi¥ision
' _ BATKHELA.
e e S ——————— - —_ . X '- .'l i
L
A e e nm e '
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FRX ND. eo1s210223 RRALCH:

IN THE SUPREME cou

: OF p
M“‘" AKISTA .
[APPELLATE JUR

I°DJCT!ON)

PRESENT: - '

MR. JUSTICE ANWAR 7AHEER JAMAU
MR, JUSJ!CE cJAZ AFZAL KHAN

and 9092 ﬂl e _ N
{On appsc*l against the gudgmeﬁf o ‘ ‘
di. 2102012 EGssed by the
Pearqwq High Court, Peshawar in:

M. Ps.No, 271. p and £43. POf?OISJ

- Mushteq Ahmed and another.

.

T (in Cp, 2025713}
Muhammod Nasir Ali and others, 4 (in CP, 2029/13)
s ..Pelitioners
. - ‘Versys -
Government of KpK + it aroug.“. Chief Secretory
~.._Peshawar and ot

ers, T {in both \..cses)
: S -.Respondanis

" Me. Ghulam Nabj Khan, ASC.
Syed Sofdc. Hussom ACR.

-+ For the petitionsrs:

For the refpondenff Sn andar Khar- Cb ef Engineer, PHEK, KPK.
{on court nofice) )

Dofe of hearing: 15.01 .2514_.

-ORDER

NW’AR ZAHEEFR JAMAU A

» Afler hearing the arguments
of the lecmed ASC ¢

or fhe petitioners cnd ccreiul perusel of tha case .

r@ccfc pc.ucutc.,y Me recso. S css;med in the impugned vucgmcnf

we are satisiied mof no case for grcm. of lecve to cppeol 1s made oy,

mclucu

ag ihe ple of discnmmanor félsed by the pefitoners, as one
N_\

wrong or any numoc. of'wrongs, car,

nof be rnude basis to justity an . -
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.. OFFICE OF THE CIUEF ENGINEER (SOUTH) F
) ® PUBLIC HEALTH ENGG: DEPARTMENT —_
KHYBER PAKHTUNKIIWA, PESIHTAWAR
. ! No. 3J~ /E-4/PHE
_ Dated Peshawar, the &1 /0172014
To ' o \ (/-\/
1. Mr. Tarig Nawaz Sub Engincer,
) 2. Mr. Sajjad Khan Sub Engineer,
3. Mr. S. Muhammad thsan Shah  Sub Engincer,
' 4. Mr. S. Muhammad Ali Sajjad  Sub Engincer,
/ 5. Mr. Abdul Samad Sub Engineer,
6. Mr. Shaukat Al Sub Cngincer,
e 4 7. Mr. M. Ali Noor Sub Engincer, -
- 8. Mr. Irshad Elahi Sub Engineer,
9. Mr. Hussain Zaman _Sub Engineer,
10. Mr. Salim Nawaz Sub Engincer,
11, Mr. S.Ashfaq Ahmad Sub Engincer,
s./ 2. Mr. Murtaza Al Sub Engincer,
/3. Mr. Sahar Gui Sub Engincer,
7 14. Mr.ishfaq Sub Engincer, N
15. Mr. Abdul Shahid Sub Engineer, .
16. Mr. Kashif Raza Sub Engineer,
17. Mr. Waqag Ali © Sub Engincer,
18. Mr. Muslim Shah Sub Engineer,
19. Mr. Tshtiaqg Ahmad Sub Engincer,
20. Mr. Zuhib Khan Sub Engineer,
21. Mr. S. Hassan Ali Sub Engineer,
22. Mr. Mohsin Ali Sub Engineer,
23. Mr. Mugqtada Qureshi Sub Engineer.
24. Mr. Ishfaq Ahmad Sub Engineer,
25. Mr. M. Qaiser Khan Sub Engineer,
26. Mr. Nomanuliah Senior Scale Stenographer,
27. Mr. M. Imran Steno Typist,
28. Mr. M. Jamil Steno Tvpist,
29. Mr. lftikhar Steno Tvpist,
30. Mr. Shah Khalid Steno Typist,
31. Mr. Aziz Ullah Stena Typist, "
32. Mr. Farhan Ullah Steno Typist,
33. Mr. Farman Ali Data E/Operator,
34, Mr. Murtaza Qureshi Data E/Operator,
Subject; SHOW CAUSE. NOTICT.

In compliance of Supreme Court of Pakistan decision dated 15.1.2014
. - . . . . . o i i
aftion against all illegal appointce’s are being iaken immediately. As such vou are hereby

sgrved with this show cause notice regarding vour appointment as under:

. .

; L In light of S&:GD letter No.SOR-I{(S&GAD)/1-117/91(C) datcwthc
I 7_;'/} f\/appoimmcnt of Sub Engincer, Stci)o Typist/Stenographer and‘DaIa E/Operator
03 Gk ¢,  continued to be made through recommendation: of Public Service Commission.
5_2_' Whereas you have been appointed without the recommendation of Public Service
: Commission which is contrary to the prevailing rules. Therefore vou are directed to

provide rccommendation of Public Service Commission, if any. .

2. Your appointment orders have bren made in contravention of Govut led down policy

vide circulated notification No. SOR-VEENADA-10/2005\ -V dated 15.11.2007.

e & TS E,E@
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3. [The ontem of your appointment orders reveal that you have been appointed without

oco amendation of the Public Service Commission, of Khyber Pakhtunkhwa. No

NO¢ obtained from the Public Service Commission for recruitment, no requisition
sub: ritted to Secretary Works & Services Department, no sanction/approval was
obt: ned from Administrative Secretary, no Departmental Promotion Sclccuon-
Co: .mittee constituted by the W not
ads -rtised and nor the appointment are mocnﬁcd in terms of para-13 and 14 of

'_p__.____‘___”_,_.-—-’-—"-
N.AE.P Civil servant (appointment, promolzon and transfer rules 1989). Codal

for: valitics have not been fulfilled in your appointments.

4] N essary sanction to condonation of the violation of codal formalities have not |

" be naccorded by the competent Authority.
e —

K. cping in view the above, you are directed 1o furnish reply to the show cause notice

‘hin 15-days positively; otherwise it will be presumed that you have nothing in

-

W

yi ir defense. As such ex-party action will be taken against you under the E&D rules

w sich will entail your termination from service.

Chief Enginecer (Sou.th_)

~ :

py forwarded to:
) 7 ae Secretary to Govt of Khyber Pakhtunkhwa Public Health Engg: Depantment
I :shawar. ) : .

b " e Chief Engineer (North) Public Health Engg: Department Peshawar. caTh e

3. buoermtendmg Engineers/Executive Engineers in Soum/\onh}Pubhc Health
i ngg: Department. They are directed to serve the show cause noticed to the above

. vned officials working in your office. 2 M

Chief Engincer (South)

TGac or Unit

N ATL Sec.';(canm. Pes) wa\




lre ( nief Engineer (South).
u

blir Health Engineering Department,
Aesh war.
| I

Subject: - SHON CAUSE NOTICE.
Ref: - Your 10.32/E-4/PHE dated 21.01.2014 received by me on 04/02/2014 which
shows that th: same has un-lawfully and malafidely been issued by you in the back date.

It is « ibmitted that | am working in PHE Division Malakand as Sub Engineer and is only
under the contrdling authority of the worthy Chief Engineer (North) PHED as compelent authority.
Therefore, the Show ( ause Notice issued (o me under your signature on that reason too as un-authorized
and un-lawful. Hojvev: r, Para wise explanation is submitted as under: -

1. s this connection your attention is invited to E.AD letter No.SOS-Pool{(E&AD)/1-10/2002

d%atec 08/04/2006 declaring the posts in B-1 to B-15 in W&S Department {i.e C&W and
RHE) as District Cadre posts and outside the purviewr of P.S.C. Therefore W&S
depa ‘ment as directed neither to place any such requisition before the P.S.C nor the
R.S.C was required to advertise such posts (Annexure-l). The E&A Department. vide letter

0.8 '‘R-V(E&AD)/1-368/2005/(SE) dated 02/05/2007 addressed to P.S.C and copy there

en- orsed to Secretary W&S Depariment, further stated that the requisition made by the

&S Department, for the filling in the vacant posts may be considered as withdrawn®’
(finnc cure-Il). In the circumstances, the recommendation of P.S.C for appointment against
such osts, were uncalled for.

2. My a: pointment against the post was made by the Competent Authority as | having the
esc .bed qualifications for the same. Hence there involve no contravention to Govt: *
olic,

3. "As ey Jlained in the above Para’s, it was not be purviews of P.S.C to make recommendalion

again 1 their Posts. therefore there vas no need of N.O C etc: from them. From the above
I¢tter: it reveals that requisition for the vacant posts was made, but the same was
withd: awn by the E&A Depariment. Therefore. the Secretary W&S Department vide his
ofific ation  No.E&A/W&S/11-23/2001 ™ dated 7730.04.2008"_assigned “assigned all the
~Hstat shment matters of officials from BPS-1 to BPS-15 to the respective Chiéf Engineer”
of th- C&W"and“PHE Wings of W&S. Department- (Annexure:Ill). Therefore, his
:@pprc “alfsanction for appointment against such posts was not required. Moreover my
appoi tment was made by the competent authority through DSC. v
4. - Asa andidate and junior employee of the Department. | do no know about any violation of
cbdal formalities in the process of appoiniment. However, if there is some lapse in
oce lure, that is supposed to be tackled by the concerned hands with the competent
forun- for rectification/regularization, rather to proceed against me without any fault of mine
af thic befated stage/time where | have spent the useful part of my life of about years and
have ince crossed/near to cross the upper age limit of 30 year and have been overaged.

~ifis @ Ided that | am not parly in the case of kiashtag 4hmad & Other C.P No.2026/13 &
r\liuha nmad Nisar Ali & other CP N0.2029/13, therefore the decision of the Honourable
Suprc ne Court of Pakistan daled15.01.2014 is not applicable upon me,

5. ovt of Khyber Pakhtunkhwa Finance Depariment (Reguiation Wing ) vide Notification
r\}?.sf SR-IIFD/12-1/2005 dated 27/02/2013 that the under said act all civil servants
appo. ted o a service on or after 15t july 2001 shall be deemed {0 have been appointed on
régul. - basis and will be efigible for pension (ANNEX-1Y).

In vievs of above explanation. it is veiy humbly prayed thal the charges may be
ropy. :d.

Q.

b ' ﬁ Yours Obediently,
5

-~

N B
4 k’% ] . N
Dated | 18 02/2014. " k/’_(— Mng i-L\‘-

Sub Engineer
PHE Division Malakand




PRI |

\

(/__, Copyt@tre:-

\

+11 R gistrar, Supreme Court of Pakistan Istamabad with reference to C.Ps N0.2026 & 2029 of
3 2013, . _
72} R gistrar Peshawar High Court Peshawar wir to W.Ps No.271-P & 663-P of 2013 wir to above.

Tl ey are requested to direct the Chief Engineer (South) PHE Peshawar to avied from taking

{1 st:ch drastic & one side action i.e without proper equiry & approtunity of hearing elc: as

§ re juired under the law/ natural justice. '

31 F 3 to Secretary PHE Department Peshawar,

B Nk
\Dated  18/02/2014. MURT l

A

Sub Engineer
PHE Division Malakand
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OFFICE OF THE CHIEF ENGINEER (SOUTH) H
PUBLIC HEALTH ENGG: BEPARTMENT =
KHYBER PAKHTUNKHWA, PESHAWAR

0. ] /E-4/PHE,

Dated Peshawar, the “} /0272014

To

Ar. Murtaza Al s/'c Abdul Hae
sub Engineer P.H.Engg | .)m:mn
Jalakand at Baikhela

Subject: |~ TERMINATION FROM SERVICE
!

ide this office letter No.23/E-4 /PHE dated

Your recruitment in PHED made vi
fillment of codal formalities,

11.01.2019 we . illegal and unlawtul due to non-fulfi

2. Your appoiniment as a Sub }.mr has been reviewed on the direction of
Supreme ou: of Pakistan Order dated 15.01.2014 in the civil petition No.2026 and 2029 of 2013,
. Mushtagq "\hu :d and Muhammad Nasir Ali and others. The Supreme Court of Pakistan direct ed
" the un derglgn 1 to finalize action against all illegal appointees within one month. In this regard

direction §f I ‘ablishment & Administration Deparim ent vide his No.SOR-\ A(E&AD)5-3/2009
dated 30.1.2(- 3 received through Secretary PHE: Deoanment Khyber Pakhtunkhwa Peshavsar
No.SO(Fch)" IED/1-90/2012-13 dated 3.2.20i4 record of the recruitment of Sub, Engineer and
other staff ha: been checked and found the following g irregularities committed by the appointing
authority {n v. T appointment.

11 Vi ancies/posts of Sub Engineers fvere not adventized through‘-ncu®
. riren s

Ny

In: .al recruitment of Sub Engineers wili continue 10 he made througf% recommendation
of ~e Public Service Commissicn in light of S& GAD letter No.SOR-] (S&GAD)1-1.7
7. ¢y dated 12.10.1993. in this case NOC was not obtained from Public Service
C. nmission before issuance of your appointment order. A requisition for filling tp
th. .z posts were not piuc "u' with Khyber Pakhtunkhwa Public Service Commission ard
yo have not qualificd test and intervievs conducted by the Public Service Commissicn
di. ing this period. As s ch vour appdintment without recommendation of the Publ ¢

Se vice Commisston i1s invalid and unlawiul,

ginens (Northll

7 Aicroval from Administrative Secretary wus ot obtained oy ihe wppotniing authority
b re making vour appointment.

=

4D cartmental selection commiitee was not constituted by the Administrative Secretary,

. have aiso faiied 10 repiv 10 the show ceuse nolce issued vide this office No, 32/k-
4 HE dated 23.01.2004 in vour defense with i stipulated periad.

. T! : above mentionvd irregularitics ¢ by th a,"')soin:ina autherity in vour |
ar wintment process g i appointed uand there is 1 |
iu o fication to retain vou In the are therefore te r.mmtcd {rom
th Postof Sub Engineer with immedinie 2ifec S

v

e e

Cliief Engineer (South,
Chyn srwarced o

The » cretary 1o Gove of Kivner Punhiiniiag
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The Secretary, . | ) ,

Sovt of Khyber Pakhtunkhwa,
.°HE Department Peshawar,
. {

S

i

!
o |
{ i

'

: : ] e : o » .
Subject- - APPEAL AGAINST THE TERMINATION ORDER NO. I%/E-4/PHE DATED
L 1114/02/2014. | ;
RISI, O %’

Most reépectfu!ly i beg to Isay that the éhief Engineer (South) has issued termination order

vide letter under subject for which my subfiission s as under -

1.+ ‘Twas appointed by the Chief Engineer vide office order No Q3 E-Y4[PueDaled _l_L[g\LJ_o(o
- with the condition No.1 to 8 my appointment was made on the' recommencdation of DPC |
‘dated 02/12/2009 as mentioned

1.in the said office order as per Para-5 of the. said office

Jorder | successfully completed upto 3 years probation period my appointment made on .
§regulat basis and not adhoc nor Contract, therefore my status is not equal to that case for
‘which APPEX court given decision. A

2. Before issuing any Govt: letter/order the competent authority satisfied himself that this
fqrder/letter will be prove in the Court of Law, hence this was responsibility of the

lﬁéQmpetent authority to before issuing of any order he is resposible for issuing my unlawful

-order not me.-. :

1 already have given reply of my show cause notice within stipulated time.

‘Obtaining of N.O.C form P.S.C is the [eSponsibi!ity of PHE Department not by me.

1 vt: of Khber Pakhtunkhwa Finance Department

g w

L is further pointed out that the Go

{Regulation wing ) No.SOR-III/FD/12-1/2005 dated 27/02/2013 the Provincial Assembly
passed.the act, all civil servants appointed to a service are post on or after 1st july 2001

sall be deemed to have been appointed on regular basis and will be eligible for pension/
“aduction of G.P fund. _

6. Furthermore the Chief Engineer (South) has given full statement APPEX Court and not
base on fact. |
1 !

fni’;n'ght of above it is requested that my appeal may please be admitied andthe

Cheif Engineer ‘f%outh) be directed to withdrawn my ftermination order otherwise i will be knocking -
thle door of law

RN |
il
va L
viw

e

T
[

Yours Obediently,

S\Bu&;r_&;
Sub Engineer

PHE Division Myala\te.§

Copy to the: -

Chief Engineer (South) PHE Department Peshawar
Cheif Engineer (North) PHE Department Peshawar
Registrar Supreme Court Peshawar '

Registrar Peshawar High Court Peshawar ' /fA“"

QBN -

Registrar Service Tribunal Peshawar

. :.\i\g_ﬁs ?ﬁWAO»!

Sub Engiifeer
PHE Division ~alota.




. .

- Ay

v o A
< I

N
[/

e d et e
e dltet oy o
-y

}'ESHAWAR HIGH COURT, PESHAWAR .

FORM “A”

= -—i‘:? 5 9’
FORM OF ORDER SHEET/> \g 5 N\

C/

L)
et

zl' or

eeding

_of Proceedmv

Order or other proceedings wWith ng\nat.u_rt_e»of;udg/ .or:Mdgistrate
and that of parties or counse?kbgnwessary L ,///

R / oo -

1 Court 01‘ 0\ ’ . 5

1 4 r - '

[ Caqe No ‘ - AT

B \ K . i ¢ "M‘

¥ t ) ’ ]
'gal No of 'E{ate of Order

rhe oLl - ~, ﬂ
. 3. "~;"L /
—

1

2

3 T

————

———

R P

26.02.2014

W.P No.615-P/2014.

Present:-

MALIK MANZOOR HUSSAIN, J:- Through instant

-Mr. Khushdil Khan, Advocate for
petitioners.

3 35 ok ok ok ok ok %ok ok

petition, the petitioners are invoking Constitutional

jurisdiction of this Court and prays as follows:-

. Declare the act of respondent

No.3 against the fundamental
rights as guaranteed under
chapter 1 of part II of the
Constitution, 1973.

. Direct the respondent No.3 to

act in accordance with law
and rules on subject and also
treat the . petitioners in
accordance with law and
rules and their appointments
be treated as legal and valid

for all purposes.

. Set aside the impugned order

of .termination issued on
14.02.2014 being malafide,
unjustified and
of principle of

unlawful,

violative
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natural justice,

2. Briefly, the facts as per contents of

l instant  petition are that the petitioners were

appointed as sub-Engineers (BPS-11) in Public

Health Engineer Department, Government of Khyber

Pukhtunkhwa, Peshawar.  While hearing Civil

Petitions N0.2016/2013 and No.-2029/2013, the

August Supreme Court of Pakistan take notice of

illegal appointments in the petitioners Department,

directed the Chief Engineer of the Department to

finalize the action against illegal appointees. For

convenience, it would be appropriate to reproduce
; , _

¥ . the relevant para of Judgment dated 15.01.2014 of
§ B

———

August Apex Court, which is as under:-

“So far gas some other
illegalities

in the appointments
| brought to our
i

notice s

concerned, ‘in response to our

earlier order dated 09.01.2014, mr.
: | _ Sikandar Khan, chief Engineer,
Public Health engineering,
Department, KPK is present in
Court, he states that although
many other jllegal appointees in
his  department have

Py

 tamerty

been
removed from service, byt against

many others such action is in
process at various stages and
they are still in service.
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n  view of the abov

Statement, he is directeq to finalize
the action against such

illega,
appointees within ope month from

today ang submit pjs report
through Registrar of this Court, In
case, he faces an Y difficulty in thﬁ
regard, those difficulties may also

] be brought to our notice so
/‘ @Ppropriate  orgeys
r

that

may  pe
passed”, -
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well settled by now that even illegal orders, or order
without jurisdiction, regarding Civil Servant, can only
be challenged in the proper forum established under
the law. |

4, Admittedly termination orders of the

petitioners related to terms and condition of their

services, therefore. Constitutional petition under

Article 199 is not maintainable by virtue of article 212

of the Constitution aﬁd Section 4 of Service Tribuna!

Act 1973,

In view of what has been observed
above, thijs petltnoner is dismissed being not

entertainable, however petitioners are at liberty to

seek thelr remedies before proper forum

if so|
advised.
. I Y ./
Announced. AN )
26.02.2014
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. Peshawar and others
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or the Pelitionsrs: Mir Aurangzed, ASC

r Respondcenis: N.R.
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; Daic of Hearing 25.0+.2014 : -
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ORDER

FTASSADUQ ITUSSAIN JILLANI, CJ.- DPeutioners are civil

TRIPREE e
]

servasis and they chadienped the order terminating thcir scivices in a
Constitution pulition which siands dismizsed vidé the impupgned vrder
mainly on the cround that the suid pelition wits not maintainable in view

A

of Article 212 of the Censutution read with Scetien 4 of the - Scivice

e S et A L e,

Jriounal Act, 19730 The oni;.' round bcing taken by the iearned High

Court to inveke Articic 199 of the Constitution is that the compectent

e

autnority in the department had passed the orcer of termination of

!

pelitioncrs’ servicgs pursuant o a judgment of this Court and the
1 b 13

ol P . . N )
icarncd  Sciviee Trivunad may be  diffident  to decide  the case

s
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KHYBER PA K HTUNKHWA SERV| CE TRIBUNAT..
: ’  PESHAWAR. ‘

665/2014, Farhanu/lah

[

] (Khalid Rahman, Ady)

2. 723/2014, S. M, Ahsan Shah (Rustam Khan Kundi)
13, 72472014, Saleem Nawag, -do-

45 7252014, Mohsin Aj, -do-

5. 726/20 14, Kashif Raza, ~do-

6.0 72712014, Syed Muhammad Al; Sajjad, -do-

7. 7282014, Muhammag Ali Noor, ~do-

8. 729/2014, Irshad Elahi, ~ -do-

. 75072014, Murtaza Qureshi, (Isaac AJ; Qazi, Adv:)
. 78372014, Syed IShfa_q Ahmad, (M. AsifYousafzai)

. 784/2014, Ishfaq Ahmad, X ~do-
. 785/2014, Murtaza Alj, -do-
. 786/2014, Amir Muqtada Qureshi, - -do-
787/2014, Abdus Samad, . -do-
© 788/2014, Hussain Zaman, -do-
. 78972014, Abdul Shahid, -do-
- 79072014, Waqas Alj, -do- |
- 791/2014, Muhammad Htikhar, (Isaac Al Qazi,Adv.)
.. 792/2014, Ishtiaq Ahmad, -do-
20.. 793/2014, Shaukat Ali, -do-
-+ 79472014, Muhammad Sajjad, -do-
795/2014, Tariq Nawaz, ~do-
. 796/2014, Ishfaqg Ahmad, -do-
-~ 797/2014, Noman Ullah, -do-

803/2014, Aziz Ullah,
810/2014, Muslim Shalh,

(Aslam Khan Adv,)
(M.Asif Yousl‘zai,Adv)

| Govt. of KPK Province through Secretary, Public Health

: Engixlleering Department, Peshawar & Others.

«'~"-"';. , 5 PIR BAKHS)H SHAH., MEMBER.-. Counsels for
.:L) : - ' -

“lhe appellants  and Sy, Government Pleader (Mr. Usman

5Ghunf) with Muhammad Siddique Admn, Officer for the

respondents present.

ANl ey BN

811/2014, Syed Hassan Ali -do-
812/2014, Zohaib Khan, ~do-
. 829/2014, Qaiser Khan, ' ~do-
30. '867/2014, Farman Alj, -do-
| 31. 868/2014, Shah Khalid, (Isaac Alj Qazi, Adv) |
: ' Versus " '

~
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2. The i“ above appel]

Departmrén't

lmpuoned order d

. L3
appeal was not decided, hence this aj
b e 2
of the, I\I?I\ Scr\-«'lco Fribunal Act,
, t .
common qucstlon oI facts and law, we

s . Propose 1o disposc
i ) :

of all lhc abovc appeals by this single judgment,

A

were terminated from service by way of

>peal under Section 4

3. Relevant facts, in brief, as revealed from record

are that the Hon’ble Peshawar High Court 'Pésha\.var vide

its judgment dared 02.10.2013 dismissed Writ Petitions

No. 271-p and 363-P both of 7013 of some of the

appellants which Judgment came up bciore the august

Supreme Court of Pakistan in Cjvi] Petitions No. 2026/13

and 2029/13, The august Supreme Court of Pal\man vide

its order dated 15 OI 7014 was pleased 10 direct ag

follow:-

'

2. So far as.-some other Ulegalities in (he

appointments brought 10 our notice is concerned,

fesponse to our earlier order dated 09.01.2014. My

Sikandar Khan, Chlcf Enginecr, Public Flealth |

nt, KPK is present in Couxt he
states that dlthouth many other illegal

Engineering Departme

appointees in

his department have been removed from service, ‘but

against many others such action is in process of

various stages and they are stil] ip service.

3. In view ofthe above statement, :he s direcied

to finalize' the action against such illegal appoiniees

within one month from to-day and submjp his report

_-—“_-%h_.ﬁ__“‘ﬁ-—“._

T e

ants) cmployecs of the PI[I"

i
!

evrnm o

ated 14.02.2014 and their -departmental;E f

1974, In view of ihc.




»

I

AR through Registrar of this Court. In case, he faces any
. - .| difficulty.in this regard, those difficulties may also be ’

brought| to our notice so that appropriate orders may

a‘\

/ - be passed.”
i;. . .

In.the wake of the said order of the august Supreme Court

of Pakistan, a join/t show cause notice was prepared and
issued to, the appellants followed by the impugned

! P

|
|
| ; :
| | termination order. - -
|
|

|-

4i The «charges against these appellants are

reproduced as follow from the show cause notice issued 1o

them:-

I. In light of S&GAD letter No.SOR-I(S&GAD)1-
117/91© dated 12.10.1993 the appointment of

- .

o * Sub Engineer, Steno Typist/Stenographer and
DATA E/Operator continued to be made through
recommendation of Public Service Comrzission.
| : Whereas you have been appointed without the
recommendation of Public Scrvice Commission
which is contrary to the prevailing rules.
Therefore, you are directed to provide

recommendation of Public Service Commission,

[ ———

if any.

. ) . 9
Your appointment orders have been made In

2.
contravention of Govt. laid down policy vide
-circulated notification  No.SOR-VO/EXAD/1-
_10/2005/Vol-VI dated 15.11.2007. '
: 3. The content of your appointment orders reveal

that you. have been appointed  without
recommendation of the  Public  Service

Commission of Khyber Pakhtunkhwa. No NOC

obtained from the Public Service Commission for




recruitment, no reQuisiiion submitted to Secretary
Works & Serviées Department, "o
| 'sanction/approva:’lt;‘ " was obtained from
Administrative Secretary, no Departmental
Promotion Selection Committee constituted by
the Secretary Works & Services Department, not
1 advertised and n?r: the appointment are modified

in terms of paf’a-;lf‘) and 14 of NW.F.P Civil

Servants (Appoint;ﬁlem, Promotion and Transfer)

Rules, 1989. Codal formalities have not been

tulfifled in yoﬁr appointment.

4. Necessary sanction to condonation of the
violation of codal formalities' have not been

accorded by the competent authority.”

+
H

The appellants replied to the show causc notice and afier
pp

—

their termination, filed their departmental appeals, copies

of which are available on file.

Arguments heard ad record perused.
! o .

]
| . , A
6. The record revealed that on receipt of a list
; |

' P - ' . -
comprising of the appellants from the office of the then

Chief Minister) to appoint appellants in the department of

that no opportunity of defence and personal

provided to them. It was further submitted that

PHE, they were accordingly appointed.

7. [n support of the appellants, it was submitied

that the appellants were terminated from service without,
observing codal formalities of the charge sheet. enquiry:

hearing was

ihe

AT ——




&
i

: , N
appellants  were ciuly qualified, and they were duly‘

ucommcndud for apoomtmcm by DSC wherg

were appointed by the Competent ayt

after they (
hority. 1t was further

submitted that bemo the district cadre posts 1Is recruitment |

did not falf in the purview of Public Service Commissjon.

It was also submitted that (he appellants had rendered
sutficient seryice and wzth the pussage of time, their rights

were protccted Ldel the principle of locus poenitentiae, [y
was also argued that the respondent-deparimen have mis-
S

conceived and misapplied order

of the august Supreme

Court of Pakistan dated 15.0] 2014, That this Trxbunai Is

competent and has Jurzsdnctmn 1o decide these ‘appeals.
. ;I"maIIy it was:submltted that the appeals may be allowed
and appcllants m

b

benefits.

ay be reinstaled In service with all back i

These appeals were o

r'
/
!
rff
sisted by the Iea.rn.cd Sr.'f

Govt PIcader on the crxounds that the Public Service

xccuutment of the POsts  of the

appellahts. Thay no

formalities of advemsement constitution of DSC, conduct

of" test/interview, preparation of me

rit list ere. had been

observed  ip those appointments, therefore,  )ye

appointments were ilegal: Thay the

appointments veere the

result of political . pressure and

e —

intcrfcrencc, hence ihe

appe”%mts were

rightly tezmumtcd That e respondent
- department comphancevwith the order of the augusi

————

|
|
|
|

T e———— T e




Supreme Court of Pakistan dated 15.01.2014 terminated |
the appellants therefore, this Tribunal has no Jurisdiction to
reinstate the appellants. Finally it was submitted that these

appeals may be dismissed.

’

/
7

,‘l
9. Order daled. 15.1.2014 of the august Suprcmeo
Court of Pakistan is explicit according ‘1o which the
respondent depa-r-tmcm was dircctcd. to take action aguinst
the illegal appointces. Contention advanced 1.3_\"1}10 learned
counsel fdr the appellants during the course of arouments |
vx;as that appointments of the appellants were in accordance
with the prescribedlprocedurc as the posts did not fall in
the purview of the Pu}.;‘lic Service Commission. Further that
the éppellahts were ﬁ@t given opportunity of defence as
;Vident from thé faét? that even prior 1o the lapse of the
terminal date for reply to the show cause notice, the
appellants.were terminated. It was also contended for
appellant inlrhanu'llah (Data Entry Operator BPS-i2), that
prior to this postihe was a valve-man in the depariment,
therefore, instead of termination, he Sho'uld have been
reverted to his previous position.
H

9. Op the point as to whether the Tribunal would be

competent to adjudicate on these appeals, the lcarned
r

: I
counsel for the appellants submitted copy of a sub.cquent |

order dated*28.04.2014 in CP NO. 551 of 2014 according

to which the Service Tribunal shull decide the apypals as




mandated in law,

Evidently no charge sheet has becn

issued to the appellants nor oppor

tunity of person

al hearing

has been provided- 1o the

. [X+]
m and instead show cause notice

was scerved on them

s “pparent from recopd that the

impugned order has bten passed quite in haste, »\Ile; the

1mpu0ned order the Tespondent departmen; vide letter No.

03/G-4- A/IIC/PIIE dated

17.2.2014

INtimated o the

Reglstrar Supreme Court of Pakistan that ip pursuance of

order dated 15.1.2014, 4 total

\'\

O

of 24 Sub Enginéers, 6 siep ;
! !

l'ypist/St’enographcrs ¢ Opcmlms had been

and 2 Data Entry

terminated. Thxs bemo SO, we are afrcnd that due care and

caution had not bc.en exercised by

: Co |
SOrung out individyia]
| case of each of the appellants In the above scenario, while S
' ' mp-3

i
eJorc cr dated 14.2.2014 g4 this stage,

not interfering with th

| ) .
the Tribunal] in the interest of justice woul( remit cases of

the appellants 1o the appellate authouw of the departmeny

w1tI

NP i Sty Tyt e

ER TR L
AT

1 duccuon to decide the departmenta] appcals of the

appe“ants sl‘rictly

i considering uleh of the appeal on its merig and fufhllmu
; !

1n accordance with lave/rules

'thc reqmrements of OPportunity of persong] hearing. This
process of dlsposal of departmenta] appeals of the
appellants be completed within a peripd of 2 months aﬁcr

receipt of thig Judgment.

e WIS E

In case the appellae authority

fipds that any of the appcellant had been unlawfully
terminated or [erminated by mis-concciving order of the

august Supreme Court of Pakistan dateqd 15.1.201- S

’ Rh-—-‘&- ‘

4 and |

it

—h___H.B~._._‘J
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L o “ . THacts of a particular case and it leads the authority to accept
| ' such an appeal, the said decision would require to be taken
L ‘ with full justification and shall have to be intimated to the
: | Registrar of the august Supreme Court of Pakistan in
continuation of/ respondent  department levter  dated
! : i
: ) ' 17.2.2014. All the appeals are disposed olf accordingly. }
: Parties are left to bear their own costs. File be consigned 1o |.
" the record robm /
l : // 9% 4/\/‘
L , — (1P 1 L
| ANNOUNCED ¢ / /) )Y ks /
1 o 2.2 /W m/ﬁ%//
| L, 30.12.2045 .
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: : ' GOVERNMENT OF KHYBER PAKHTUNKHWA *~ -~
- PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/ PHED/1-90/2013-14.VOI-II
' Dated Peshawar the, March 03, 2016

Mr. Murtaza Ali

S/o0 Abdul Haqg

Village & P/o Totakan
District Malakand Agency

.Subje(:t: DEPARTMENTAL APPEAL AGAINST CHIEF ENGINEER (SOUTH) PHE
" . - ORDER No. 17/E-4/PHE DATED 14-02-;9.1.'4;_._ :

WHEREAS, you managed to get yourself appointed as Sub Engineer
(BPS-ll) in PHED ~vide Chief Engineer PHE Office Order No. 23/E-4/PHE dated
11- Ql 2010.

L2 ~ AND WHEREAS, you were served with a Show Cause Notice by the Chief

:Engineer (South) PHE vide No.32/E-4/PHE dated 02-01-2014, and subsequently your

-services were dispensed with by the said authority vide his Office Order No.21/E-4/PHE

dated 14-02-2014 as a sequél to the apex Court Order dated 15-01-2014 in C.P No.2026

| and 2029/2013 and the same was also intimated/confirmed to the said august Court vide
!etter dated 17-02-2014.

3. AND WHEREAS, you filed a Writ Petition bearing No.615-P/2014 before the
Pesnawar High Court Peshawar against your termination order which was dismissed by
‘the Hon'ble Court vide its judgment dated 26-02-2014, being not entertainable.
"Subsequently, you challenged the said judgment before the Supreme Court of Pakistan
vide C.P No.551 of 2014 and the apex court vide Order dated 28- 04-2014 disposed off
- the said Civil Petition in terms that in the event of fi iling the appeal, the Servuce Tribunal
shall decide the appeal as mandated in law.

4, AND WHEREAS, you also filed Service Appeal No.78572014 befdre the
Khyber Pakhtunighwd Service Tribunal Peshawar which was also disposed off vide its
judgment dated 30-12-2015, with the dii’éctioh to decide the departmental appeals of the
appellants strictly in accordance with law/rules considering each of the appeal on its
merits and fulfilling the requirements of opportunity of personal hearing.

5. AND WHEREAS, you were given the opportunity of being heard on
/Tﬁ/lip 08-02-2016 and material on record perused. It revealed that your appointment as Sub
: P\ Engineer was effected as a consequence of production of a politically motivated list by

the then Political Secretary to Chief Minister and that too, in sheer violation of the
provisions contained in the K.P Civil Servants Act, 1973 and the rules made there-under. -
The then Chief Engineer (South) PHE abused his powers while grabbing the authority

A rr————r = G — -




' vested in the K.P Public Service Commission. Even C.E (South) PHE was not competent

A\

_to make your appointment on adhoc basis for want of NOC from the K.P Public Servrc\
- Commission, advertrsmg the post as per prescribed procedure, observing merit, zonal
' a!iocatron and mandatory recommendatrons of the Departmental Selection Committee. As
such _ your appomtment as Sub Engineer PHE stands void ab-initio and ultra-vires of the
‘:provralons contained in the Iaw/rules/polrcy ibid. Hence, your termination order dated 14-
| -.02 2014 by the competent authority is quite Iegal lawful, valld and does not require any _
revrew modification or settmg asrde whatsoever by the appeltate authonty

6. - , NOW TL&EREFORE," after- havir g consrdered the material on record & your

‘ _expianatron during personal hearing held on 08-02-2016, your facts appea!ed against the
. C.E (South) PHE Office Order dated 14-02-2014 have not been established and in
exercise of the powers aé.AppeHate Authority, conferred under the K.P Civil Servants

~ (Appeal) Rules, 1986 and all other such powers in this behalf, your departmental appeal

is hereby dismissed for the reasons mentioned in Para-5 supra.

(NIZAM-UD-DIN) 3
SECRETARY TO 03{“
GOVERNMENT OF KHYBER
PAKHTUNKHWA PHED
(APPELLATE AUTHORITY)

~ ENDST: NO & DATE AS ABOVE:
Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his No. 29/ST
dated 05.01.2016 for information.
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VAKA LAT NAMA

NO. /20

.IN-THE-‘CQUR.T‘lOF-: kﬂ/c @w/;o?- /xf&f\ﬂ /Zg/(ﬁw"

IWe _ | 7\9&#—4)« A

Do hereby appoint and: constitute' M.Asif Yousafzai, Advocate, Peshawar,

"M. ASIF YOUSAFZAI

-.7\7(1‘/7%7,& | %\ ' o~ (Appellant)
. 9 | s (Petitioner)
‘ - (Plaintiff)
CVERSUS o
P H f 0@47151' N (Respondent)

~ (Defendant)

to appear, plead, act, compromise, withdraw or refer to arbitration for me/us

-as my/our Counsel/Advocate in the above noted matter, without any liability

_for his default and with the authonty to engage/appomt any other Advocate/
Counsel on my/our costs.

Twe authorize the said Advocate to deposit, withdraw and receive on my/our
‘behalf all sums and amounts payable or deposited on my/our account in the -

above noted matter. The Advocate/Counsel is also at liberty to leave my/our

.case at any stage of the proceedlngs if hlS any fee - left unpatd or- is
. outstandmg against me/us

A% - ‘

~ (CLIENT)

Dated : /20

ACCEPTED :
M. ASIF YOUSAFZAI
~ Advocate

R
XVJUom@ ~ */?b-é/fsz’.

Advocate High Court,
Peshawar.

orrrce | ,—/7//;74//( //K///V.
Room No.1; Upper Floor, - . - '
Islaria Club Building, . ' A M/@M
Khyber Bazar Peshawar. ' -

Ph:091-2211391-
0333-9103240



@ .-~ BEFORE THE HON.BLE SERVICE TRIBUNAL

ERC N

KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No ' _ 321/2016

Mr. Murtaza Ali S/O Abdul Hag
Ex-Sub Engineer PHE Divn, Malakand. ... (Appellant)

1).
2).
3).
a),
6).
7).
8).

9).

Versus

1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

g

2. Chief Engineer (South) Public Health Engg: Department Khyber Pakhtunkhwa
Peshawar.

3. Deputy District Officer Water Supply and Sanitation, Malakand.
...Respondents

WRITTEN REPLY ON BEHALF OF RESPONDENTS NO 1 TO 3

Respectfully stated

Para-wise comments of the Respondent 1 to 3 are as under:-

PRELIMINARY OBJECTIONS.

That the appellant has got no cause of action.

That the appellant is estopped by his own conduct to bring the instant appeal.
That the present appeal is not maintainable in its present form and shap@.
That the appellant has got no locus standi.

That the appellant has not come to the Tribunal with clean hands.

That the appeal is bad for non-joinder and misjoinder of unnecessary parties.
That the appeal is barred by Law & limitation

That this Honourable Service Tribunal has no jurisdiction to entertain the present

appeal.




| Q"/ BRIEF HISTORY
A writ petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc,
for extending benefits of regularization, before the Peshawar High Court order,
Peshawar and the same was declined by the Peshawar High Court, (Copy of the
judgment dated 2.10.2013 is annexed as (Annexure-I). The said petitioners then
moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and-
directed the department to finalize the action against the illegal appointees within
one month, vide judgment dated 15.1.2014 {Annexure-II) and subsequent

L reminder dated 07.02.2014 (Annexure-III}. The appellant was appointed from a list

| submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa

o '(Annexure-1V). Upon completion of the legal formalities i.e. issuance of Show Cause |

' Notice etc, the action was taken against the appellant. |

B ON THE FACTS.

1-5). Denied as drafted as one wrong or any number of wrongs cannot be made
bases to justify an illegal action. The post of Sub Engineer BPS-11 comes in the
purview of Public Service Commission according to the Public Service
Commission Ordinance and ESTA Code, (Copy of the Public Service
Commission Ordinance and the concerned rules of the ESTA code is attached
as (Annexure V & VI), therefore, the then Chief Engineer was not competent
to appoint the Appellant. This was the reason that the name of the appellant
was never included in the Seniority list of Sub Engineers and the same was
never chalienged by the appellant. (Copy of the Seniority list are annexed as
(Annexure-VII). Similar case of Sub Engineer vide Service Appeal
No0.1331/2013 was dismissed by honourable court vide judgement dated
30/05/2016 (Annexure-VIII).

Upon the direction of the August Supreme Court and on completion of legal
formalities, the appellant was removed ffom service. [t is pertinent to mention
that the department had already initiated proceedings against the then Chief
Engineer and other DSC members (Copy of letters in this respect are attached

as (Annexure-IX).

6). Incorrect. The appellant failed to produce recommendation letter issue by
Public Service Commission regarding his selection for the post of Sub
Engineer and also failed to produce sanction accorded by the competent
authority regarding condonation of violation of codal formalities in his

appointment. Therefore his reply was not considered.




o™

7)

8).

9).

10).

Incorrect. The Apex court directed for finalizing action against all such illegal

appointees on 15.1.2014. As the appellant was illegally appointed therefore he

~ was terminated from service. There was no weight-age in his appeal.

Pertains to court record, hence needs no comments.
Correct.

Incorrect. The appellant was given an opportunity to submit departmental
appeal and personal hearing. Accordingly the appellant has submitted
departmental appeal and heard personally by appellanf authority. The

appellant was illegally appointed contrary to all relevant rules without

fulfillment of codal formalities i.e. without recommendation of Public Service
Commission and advertisement, test and interview. Hence there was no
weight-age in his department appeal and therefore the appellant authority

dismissed his departmental appeal.

GROUNDS

A).

B).

C).

Incorrect. The appellant was illegally appointed without fulfillment of
requisite codal formalities. There was no weight-age in his departmental

appeal. Hence his departmental was liable to dismiss.

Incorrect. The appellant was treated accordingly to law. In light of judgment
of Service Tribunal dated 30.12.2015 the appellant was given opportunity of
department appeal and personal hearing. The appellant failed to produce any
legal documents in his defense, as he was appointed illegally without
recommendation of Public Service Commission, advertisement contrary to
Public Service Commission ordinance, ESTA Code and recruitment policy.
Thus his name was not included in the seniority list of Sub Engineers and does
not fall in the category of civil servant. Therefore E&D rules are not applicable
in this case, being illegally has no legal right and one wrong cannot be justified

through another wrong.

Incorrect. The appellant was given full opportunity according to judgment of
service tribunal dated 30.12.2015 but the appellant failed to produce
documentary proof regarding the legality of his appointment. As the appellant
was illegal appointed violating all codal formalities, hence his department

appeal was rejected by the appellant authority having no weight-age.




s (D)

(E)

(F)

(G)

(H)

Incorrect. The appellant was given full opportunity of Departmental appeal
and personal hearing in the light of Service Tribunal Judgment dated

30.12.2015. The appellant failed to produce any legal documents in his '
defense. As the appellant was not appointed on the recommendation of the
Public Service Commission and all requisite codal formalities has been -
violated in his appointment. Therefore his name was not included in the
seniority list of Sub Engineer and does not fall in the category of civil servant.

Therefore E&D rules are not applicable in this case of illegal appointment.

Incorrect. The case illegal appointment of Sub Engineers and others was
submitted to Establishment Department for advice. The Establishment
Department extended advice and declared these appointments as illegal. The
appellant appointed violating of codal formalities i.e. Public Service
Commission ordinance, ESTA Code and recruitment policy. The action against
illegal appointees was required to finalize within one month period as per
direction of Apex Court Judgment 15.1.2014 and subsequent reminder dated
7.02.2014. The E&D rules are not applicable in this case of illegal

appointment.

Incorrect. The appellant was appointed without fulfillment of requisite codal
formalities and without recommendation of Public Service Commission.
Therefore the appellant was terminated in order to appoint nominee of Public

Service Commission according to rules.

Incorrect. The posts in BPS-1 to 15 were declared as district cadre posts, the
then Chief Engineer, the provincial head of Public Health Engg: Department
had wrongly exercised his powers to make recruitment of appellant against
District cadre posts. Recruitment of District cadre posts fall in the pur\}iew of
District Coordination Officer. According to ESTA Code and Public Service
Commission Ordinance the post of Sub Engineer shall be filled on the

recommendation of Public Service Commission.

Incorrect. Nomination of Public Service Commission is prerequisite for
appointment as Sub Engineer in Public Health Engg: Department. The
appellant was appointed without recommendation of Public Service

Commission which is against standing recruitment policy of Khyber
Pakhtunkhwa., |




w,(I)

)

Incorrect. The Notification issued by Secretary Works & Service Department
‘dated 30.4.2008 as referred by the appellant is related only for
posting/transfer of officials from BPS-1 to 16 and not for recruitment

(Annexure-X).

Incorrect. The appellant is responsible for not appearing in test and

interview conducted by Public Service Commission for the post of Sub

Engineers in 2011 and 2012, advertised on 7.4.2011 (Annexure-XI).
Therefore judgment of Apex Court pertained to petty employees like
Chowkidar, Naib Qasid and ]unidr Clerk. This judgment is not applicable on
the posts to be filled through the recommendation of Public Service

Commission.

The termination Order of the appellant is consistent with the Judgment of
Supreme Court of Pakistan dated 17.3.2014 in constitution petition No 6 of
2011 CMA 5216 of 2012 Syed Mubashir Raza ]affairi versus EOBL

(K) The respondent seeks leave of this Honourable Tribunal to raise additional

grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal
Aright of opportunity to the citizen-of the Khyber Pakhtunkhwa and FATA
having the requisite Qualification zonal allocation formula has been violated.
Appointment of the appellant is without lawful authority and of no legal effect.
It is therefore humbly prayed that in view of the above written reply, the

appeél of fhe appellants may kindly be dismissed with cost.

o
' ON——

Secretary
to Govt of Khyber Pakhtunkhwa f Engineer (South)
Public Health Engg: Department alth Engg: Department
(Respondent No.1) (Respondent No.2)




o i BEFORE THE HON.BLE SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No 321/2016

Mr. Murtaza Ali S/O Abdul Haq
Ex-Sub Engineer PHE Divn, Malakand. weeee.. (Appellant)
Versus

1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar.

2. Chief Engineer (South) Public Health Engg: Department Khyber Pakhtunkhwa
Peshawar.

3. Executive Engineer PHE Division, Malakand. @~ ............... Respondent

AFFIDAVIT

I, Sanobar Khan, Chief Engineer (South) Public Health Engg:
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that
the contents of the accompanying written statements are true and correct to
the best of my knowledge and nothing has been concealed from this

honourable tribunal.

DEPONENT

[
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BEFORE THE KPK%SERVICE TRIBUNAL, PESHAWAR,

Service Appeal No. 321/2016

Murtaza Ali VS " PHE Deptt:

-------------

RESPECTFULLY SHEWETH:

Prelimingjv Objections:

(1-9)

FACTS:

1-5)

6).

All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
objection due to their own conduct.

incorrect. The appellant was appointed as Sub Engineer on
the recommendation of Departmental Selection Committee
by the competent authority after fulfilling all codal formalities
vide order dated 11.1.2010, got his medical fitness
certificate and his submitted his arrival report and proper
service book of the appellant was also maintained by the
respondents, however the Chief Engineer Mr. Sikandar Khan
gave statement in the Supreme Court in other cases of a-
different nature that although many other illegal appointees
in the department have been removed from service but
again many other such action is in progress at various
stages and they are still in service. Therefore, the Honorable

Supreme Court directed the Chief Engineer to complete the

process within one month against the illegal pending cases
against the illegal appointees and on the basis of which in
order to save his skin the Chief Engineer issued show-cause
notice and adopted a slipshod manner for removing the
appellant from service which was duly replied by the
appellant in which explained the details and rebutted the

"objections/allegations leveled against him with full reasons

and justification which were not taken in consideration at all.

Incorrect. The appellant was appointed as Sub Engineer on
the recommendation of Departmental Selection Committee

by the competent authority after fulfilling all codal formalities

vide order dated 11.1.2010, who was terminated from




.

7).

service without following proper procedures and codal

formalities. Therefore appellant filed an appeal against the
- termination order and waited for statutory period but was
- not responded. Moreover under the Superior Courts
judgment it is necessary that the department should

responded to the departmental appeal.

Incorrect. The appellant was appointed after the proper

recommendation of Departmental Selection Committee by .
the competent authority after fulfilling all codal formalities ' *

vide order dated 11.1.2010 and the appellant was made a
scapegoat by his high ups in order to save his skin by
terminating the appellant from his service.

8). Admitted"correct by the respondents as all the relevant record

9).

10).

of the appellant is present with the department.
Admitted correct. Hence no comments.

Not replied according to para 10 of the appeal. Moreover
‘para 10 of the appeal is correct.

GROUNDS:

A.

‘Incorrect. The appellant was appointed after the proper
recommendation of Departmental Selection Committee by

" the competent authority after fulfilling all codal formalities
" vide order dated 11.1.2010, as the appellant has good

cause of action therefore he filed departmental appeal
against order dated 11.1.2010 which was also rejected
on3.3.2016 for no good ground. Therefore the order dated
3.3.2016 is not according to the law, rules, facts, norms of

- justice and material on record therefore liable to be set

‘aside.
Incorrect. While para B of the appeal is correct.

Incorrect. The appellant was not given opportunity of

- defence according the judgment of august Service Tribunal

dated 30.12.2015 as the appointment of the appellant was
legal as he was appointed after the proper recommendation
of Departmental Selection Committee by the competent
authority after fulfilling all codal formalities vide order dated

111.1.2010.

'Iri'\cdrrect. While para D of the appeal is correct.




Incorrect. The appellant was appointed after the proper
recommendation of Departmental Selection Committee by
“the competent authority after fulfilling all codal formalities,
got his medical fitness certificate and his submitted his
arrival report and proper service book was also maintained
by the respondent department and the department also
paid regularly salaries to the appellant which means that
“the appellant was a civil servant in all aspects and there is a
proper procedure for taking any action against a civil
servant but in the case of the appellant the department did
not adopt proper procedure and the high ups terminated
the appellant in slipshod manner in order to save his skin
which is not permissible under the law and rules.

| Not replied according to pa:ra F of the appeal. Moreover
para F of the appeal is correct.

Incorrect. While para G of thle appeal is correct.

Incorrect. As per notification 30.4.2008 herein the Chief o

Engineer were authorized for making appointment from
BPS-1 to BPS-15 through DPC and as the appellant possess
the prescribed qualification therefore he got appointment as
per law and rules.

Incorrect. While para I of the appeal is correct.
Incorrect. While para I of the appeal is correct.
Legal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.

APPEL T

Through: -@4“ ,f’
( M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT,
& .
( TAIMUR ALI KHAN )
ADVOCATE HIGH COURT.



AFFIDAVIT

S

- Itis affirmed and declared that the contents of rejoinder & - = B
afrewﬁare' true and correct to the best of my knowledge and belief. R

%.

DEPONENT

Distt; CouM Peshawar
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