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JUDGMENT

- MUHAMMAD AAMIR NAZIR, MEMBER: The ai)pellant, Sanaullah resident of Kot

'

Azam, Tehsil and District Tank,. through the instant appeal under Section-4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974 has impugned the order dated 29.09.2008 passed.by -

respondent No. 1 vide which the éppointment order of the appellant as Road In'spedtor was

cancelled. Against the impughed order fh_‘c-: appellant filed departmental éppeal but the same




was also dismissed vide order dated 17.11.2015. Feeling aggrieved from the impugned orders
referred aone, the app;:llant filed the instant af;peal.

2. Brief facts of the case giving rise to the instaﬁt. appeal are that on 02.04.2003 the
appellant was appointed as Road Inspéctor (BPS-06) after observing all legal and codal
formalilies.v After appointment;the appellant assumed the charge of the post and starting
performing his duties, however vide impugned order dated 29.09.2008 the respondent No.1
cancelled the appointment order of the appellant alongwith two others. Feeling aggrieved from
the impugned order the appellant initially filed a Civil Suit No. 74/01 of 2011. The Civil Suit
was proceeded and ailter recording pro & contra évidenoe, the case of the appellant was
decreed in his févoﬁr. The learned Trial Court held that since plaintiff was appointed on
contract and purely on temporary basis therefore, as per Section-2 of the Civil éervants Act,
1973, he was not a civil servant, therefore, the Civil Court has got jurisd_iction to entertain the
matter. It was further held by the learned Trial court that District Co-Ordination Officer being a
competent authority under Rule-6 (b) of NWFP Local Government Ordinance, 2001 and was
authorized to make appointments of the appellant. The réspondent-department feeling
aggricvea from the judgment/decree of the learned Trial Court, filed an appeal before the
learned Disti‘ict Judge, Tank. The learned appellate court set aside the impugneci judgment and
decree of the Trial Court by holding that after promulgation of Khyber Pakhtunkhwa Civil
Servant (Amendment) Act, 2005 followed by the rules and regulations for the administration 01%
recruitment of regular posts, now all appointments on regular posts are made on contract baéis
but status of Civil Ser\;ant has been given except for the purpose of pension. Hence, the Civil
Court has got no jurisdiction to adjudicate on the matter. A Civil Revision was subsequently
filed before the Hon’able Peshawar High Court, D.LKhan Bench by the appellant but the same
was also dismissed on the ground that the appellant is a civil servant, hence the Civil Court has
got no jurisdiction in the service matter. There-after the appellant filed a departmental appeal
but of no avail, henceJ the appellant filed Appeal i\lo. 1616/2013 before this Tribunal and

Tribunal while déciding the appeal of the appellant vide order dated 14.05.2015 held that since

‘the departmental appeal of the appellant has not been decided so the case was referred to the




appellate authority to look. into-the matter strictly in accordance with law and rules and to -

_decide the same. After remand of the case, the appellate authority vide order dated 13.11.2016

rejected the appeal of the appellant. Feeling aggrieved, appellant filed the instant appeal.

3. We have heard targuments of learned counsel for the appellant and learned Government

Pleader for the respondents and have gone through the record available on file

4. Perusal of the case file reveals that admittedly the appellant was appointed as Road
Inspector in'BPS-06 on contract basis vide order dated 02.04.2008 by District Co-Ordination
Officer, Tank. The appellant joined the service and after a few months, his appointment was
cancelled with immediate effect vide order dated 29.09.2008 withéut following the codal
formalities. Feeling aggrieved from the impugned order the appellant initially approach Civil
Court and filed a Civil Suit which was contested by the reépondents and aft-er recording pro &
contra evidence the case of the appellant was decreed in his févour, wherein inter-alia it was
held that since the appointment of the appellant was on contfact and temporary basis, therefore,
as per Secion-2 of the Civil Servant Act, 1973 the appellant was not a civil servant, hence, the
Civil Court -has got th:e jurisdiction to adjudicate the matter. The learned Triai Court further
held -that the appointment of the appellant was rightly made by the District Co-Ordination
Officer, Tank as per que-6(b) of the NWFP Local Government Ordinance,2001 which
empowers the District Co-Ordination Officer to maké appointments in BPS-11 to BPS-15.

Iecling aggrieved, the respondents filed appeal before the Learned District Judge Tank who

after hearing both the parties at length, set aside the impugned judgment and decree of the

. learned Trial Court by declaring that after promulgation of Khyber Pakhtunkhwa Civil Servant

(Amendment) Act, QOQS all the appointments on the regular post are made on contract basis,

yet. employees are given the status of a civil servant with the exception that such the

' appointees shall not be entitled to the benefit of pension. The angust Peshawar High Court, D.I

Khan Bench dismissed the Civil Revision filed against the judgment of learned District Judge,
Tank. The august Peshawar High Court, D.I Khan Bench vide judgment dated 19.08.2013
clarified that the appointment order of the petitioner.was made on regular basis after édopting

all the formalities by the Departmental-Selection Committee-and on the recommendation of the

ity w“‘_-,’l



committee, the Competent Authority appointed-the appellant. It was further held that on the
promulgation of the Khyber Pakhtunkhwa (Amendment) Act, 2005 and Rules framed there
under, all the appointments on regular posts are made on contract basis but status of civil

servant has been given except for the purpose of pension.

5. After exhausting mammoth round of litigation, the appellant filed the depaftmental
appeal to the appellate’authority but of not avail, therefore, appellant filed service appeal No.
1616/2013 before this Tribunal, however, vide Qrde; dated 14.05.2015 the appeéi was
remanded back to the appellate authority to decide the departmental appeal of ﬂthe appellant by
considering the case of the appellant strictly in accordance with law and rules. The
departmental appeal of-the appel-lant was considered by the appellate authority who vide o'rder
dated 13.11.2015 held that the appointment of the appellant was irregular, hence, his
departmental appeal stand rejected. The appellant once again approached to this Tribunal forA
redressal of his grievances.

6. Admittedly, appellant was appointed as Road Inspector (BPS-06) vide order dated
02.04.2008, however, his appointment order was cancelled vide order dated 29.09.2008
without adoplting the prescribed procedure as laid down under the law. The record available on
file transpires that the appointment of the appellant was made by a Competent
Authority/District Co-Ordination Officer undér Rule-6(b) of NWFP Local Government
Ordinance, 2001 which authorize the District Co-Ordination Officer to make appointments 6f
the official in Basic Scale 11 to 15 in respect of devolving departments. A Departmental
Selection Cémmittee was constituted and on the recommendation of the éommittee the
Compelénl Authority had made the appointment of the appellant on contract basis, Similarly,
as per Khyber Pakhtunkhwa Civil Servant (Amendment) .Act, 2005 and Rules frame there
under all the appointments for regular post should be made on contract basis, however, the
employees so appointe;i have been given the status of civil servant except for the purpose of
pension. Hence, the appellant was appointed against 'thé vacant post on the récommendatio_n,of

the Departmental Selection Committee. After appointment, the appellant assumed the charge
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and started performing his duties. So far as the contention of the respondents that appointment
of the appellant was irregular, thereforq he was terminated is concerned, the authority having
itself appointed a civii servant on temporary basis could not be allowed to take benefit of its ‘
lapses in order to terminate services of civil servant merely because it had itself committed

iregularity in violating procedure governing appointment. Reliance in this respect was placed

1996 SCMR 1350, Similarly, the appellant was qualified and his appointment Wés made by the
covmpetent authority after observance of due process-of law. Likewise no proper inquiry,‘such
as issuing of charge sheet, statement of allegation and show cause notice had been issued to the.
appellant while tex'miﬁating his services. Any irregularity v;/hatsoever, if committed by the
abpointing department: itself, the aﬁpointee could not be harmed, damaged or condemnedb
subsequently when it occurred to the departrﬁent that it had itself committed some irregularities

(ua any appointment. Reliance in this respect was placed on 2009 SCMR 663. Hence in the

above said circumstances, we are inclined to accept the instant appeal and set aside the
' .

impugned order dated 29.09.2008 and 17.11.2015 with the direction to reinstate the appellant

in service with all back benefits. Parties are, however, left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
10.05.2016

/ (MUHAMMAD AAMIR NAZIR)
MEMBER

—

(PIR BAKHSH SHAH)
MEMBER
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10.05.2016 - Counsel for the appellant and Mr. Shoaib, Assistant

Bl e gttt
Evga sl W T

" alongwith Mr. Muhammad Jan, GP for respondents present.

Vide our detailed judgrﬁent of to-day consists of five pages
placed on file, we-are inclined to accept the instant appeal and set
a}side the impugned order dated 29.09.2008 and 17.11.2015 with
the direction to reinstate the appellant in service with all back A
benefits. Parties are left to bear their own costs. File be consigned

to the record.

Announced
10.05.2016

MEMBER

MEMBER




Appeltant Na osited

Securiiy

11.12.2015

cess Fee >

o

23.02.2016

-

Coqnsel for the appellant present. Learned counsel for the
appellant argued that the appellant was serving as Road Inspector
(BPS-'G) and during service terminated from service by cancelling his-
appointment order vide érder dated 29.9.2008 leaving the appellant
with no option but to knock the doors of the Court and finally, after a
tong chain of litigations, apb_roached this forum and vide order dated
14.5.2015 this Court directéd»that the departmental appeal of the
appellant be decided which was not decided .constraining the
appg!lant to again approach this Tribunal through service appeal on
7.12.2015. |

In view of the above, the appeal is admitted to regular hearing.

* Subject to deposit of security and ‘process fee within 10 days, notices

be issued to the respondents for written reply/comments for

.

23:2.2016 before S.B. <
Chet n

Appellant . with cbunsel and Mr. Shoaib Kha.:r'\,' Assistant
alongwith Addl: A.G for respondents‘ pr;esent. Written reply by
respondents No. 1 to 5 submitted. The learned Addl: AG informed
the Tribunal that the post of DCO i.e respondent No. 6 has been
abolished. Learned counsel for the appellant does not want to file

rejoinder. The appeal is assighed to D.B for Afinal hearing for

Cha'!man'

10.5.2016.

|

R N L
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Court of
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1366/2015

Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate
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07.12.2015
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The appeal of Mr. Sannaullah Khan presehﬁt.ed_ today by
Mr. Rizwanullah Advocate may be entered in the Institution

register and put up to the Worthy Chairman for proper order.

. REGISTRAR ~
- This case is entrusted to S. Bench for preliminary

hearing to be put up thereon _f/_— | Y — ot

CHA:RMAN
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APPEAL UNDER SECTION 4 OF THE

"KHYBER __ PAKHTUNKHWA __ SERVICE
_&F@w ‘TRIBUNAL ACT, 1974 AGAINST _THE
IMPUGNED _ORDER _No. SOE-I/W&SD/
2-6/2008 DATED 29-9-2008 PASSED BY THE
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APPOINTMENT __ORDER __OF __THE
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CANCELLED __AGAINST _ WHICH _A
DEPARTMENTAL APPEAL WAS FILED
BUT THE SAME WAS DISMISSED ON

17-11-2015.
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Prayer in Appeal

i
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By accepting this appeal, the impﬁgned orders dated
29-9-2008 and 17-11-2015 may graciously be set aside and
the appellant may kindly be reinstated in service with full

back wages and benefits.

Any other relief deemed appropriate in the circumstances
of the case, not specifically asked for, may also be granted to
the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

That the appellant was appointed as Road Inspector (BPS-6) on
2-4-2008 after observing all legal and codal formalities. He assumed

the charge of post accordingly.

(Copy of appointment order is

appended as Annex-A).

That the appellant was pérforming his duty with great zeal, zest and
devotion but strangely, his appointment order was cancelled by
“Incompetent Authority” i.e(Chief Secretary Khyber Pakhtunkhwa) in
utter violation of law as neither a charge sheet alongwith statement of
allegations was served on him nor a regular inquiry was conducted to
substantiate his guilt if any against him. Similarly, neither any
show cause notice was served on the appellant nor he was provided
any opportunity of personal hearing before passing the impugned
order. |
A

(Copy of impugned order is

appended as Annex-B).
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That the appellant felt aggrieved by the said order, filed a civil suit

praying therein for setting aside the impugned order. The learned
civil judge —I1I Tank was pleased to decree the said suit in favour of

appellant against the respondents vide order dated 7-1-2012.

(Copy of order of learned civil

judge is appended as Annex-C).

‘That the respondents department preferred appeal before the learned

District Judge, Tank raising therein a preliminary objection with
regard to maintainability of civil suit and stated that as-the appellant
employee was a Givil servant, therefore, the civil court had got no
jurisdiction to entertain and adjudicate the instant matter. The learned
District Judge was pleased to accept the appeal of Government and
set aside the impugned decree and held the employee as civil servant
vide judgment dated 23-2-2013. |

(Copy of  judgment of
District Judge is appended as
Annex-D).

That the present appellant dissatisfied by the said order, approached
the Hon’ble Peshawar High Court, Circuit Bench D.I.Khan by filing
as Civii Revision No.31-D of 2013 requesting therein to reverse the
order of appellate court and maintain the decision of trial court. But
the Hon’ble High Court vide judgment dated 19-8-2013 dismissed the
revision petition and upheld the decision passed by the learned

appellate court.

(Copy of  judgment of
High Court is appended as
Annex-E).

That the appellant after exhausting departmental remedy invoked the
jurisdiction of this Hon’ble Tribunal by way of filing service appeal
No. 1616/2013 which was disposed of with the following

observations vide judgment dated 14-5-2015:-
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@ “It is crystal clear from the above
-situation that 6t one hand the
appellant has been ejected from
service not in accordance with the
prescribed procedure. While on the
other hand that the appointment was
made on recommendation of the
Selection Committee. Since
departmental appeal of the
appellant has not yet been decided so
it’s the considered opinion of this
Tribunal to refer the matter to the
appellate authority to look into the
matter strictly in accordance with
law and rules and to decide the same.
The appeal is dispose of accordingly.
File be consigned to the record”.

(Copy of departmental appeal its
receipt and judgment  of this
tribunal is appended as Annex-F
to H).

7. That the Appellant Authority was under statutory obligation to have
honoured the order/judgment of this Hon’ble Tribunal in letter and
spirit by deciding the departmental appeal with reasons within
reasonable time. But he paid no heed to the lawful order/judgment of
this Hon’ble Tribunal. Therefore, the appellant was constrained to file
execution petition No.98/2015 requesting therein that appropriate
proceedings rhay graciously  be initiated against the
Appellate Authority for disobedience of the order/judgment of this
Hon’ble Tribunal and he may also be awarded exemplary punishment

in accordance with law.

(Copy of execution petition is

appended as Annex-I)

8. That during the course of said litigation, the Appellate Authority
rejected the departmental appeal on 17-11-2015 and copy thereof was
produced before this Hon’ble Tribunal. Consequently, the execution .

petition was disposed of vide order dated 27-11-2015.
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(Copies of rejection order of

departmental appeal and order
of this tribunal is appended as
Annex-J & K).

That the appellant is jobless since the impugned order.

That the appellant now files this appeal before this Hon’ble Tribunal

inter-alia on the following grounds:-

GROUNDS OF APPEAL

That respondents have not treated appellant in accordance with law,
rules and policy on the subject and acted in violation of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973.

Therefore, impugned order is not sustainable in the eye of law.

That the post of appellant was duly advertised and thereafter, he was
selected by a legally constituted Committee and then his appointment
order was issued by the District Co-ordination Officer Tank. He duly
assumed the-charge of post and Waé pérforming his duty with great
zeal and devotion but strangely, his appointment order was cancelled
by “Incompetent Authority” ie (Chief Secretary Khyber
Pakhtunkhwa). This Authority had no power under the law to pass

the impugned order as neither he was “Appointing Authority” nor

“Appellate Authority” of appellant and as such acted in utter

violation of Section 21 of the General Clauses Act (X of 1897) as

well as law laid down by superior courts in various judgments.
Therefore, the impugned order is against the spirit of administration

of justice.

That neither a charge sheet alongwith statement of allegation was

served on the appellant nor a regular inquiry was conducted to
substantiate his guilt if any against him. Similarly, he was also not
served with a show cause notice and as such the respondent No,1 has

blatantly violated the law laid down by august Supreme Court of

7
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said judgmehi’ is }éprodugéd herein for facility of reference:-

Constitution of Pakistan (1973)---

Art.212(3)Termination/withdrawal

of appointment of civil servant---
Civil servants, in the present case,
were  qualified and  their
appointments were made by the
competent authority - after
observance of due process of law---
No proper inquiry, such as issuing of
charge-sheet/statement of
allegations, show-cause notice, had
been issued- to the civil servants
while terminating/withdrawing their
services---Judgment of the Service
Tribunal was based on valid and

sound reasons and was entirely in -

consonance with the settled law---
Neither there was misreading, nor
misconstruction of facts and law was
found in the said judgment of
Service Tribunal---Any irregularity,
whatsoever, if committed by the
appointing department itself, the
appointee could not be harmed,
damaged or condemned
subsequently when it occurred to the
department that it had itself
committed some irregularities qua
any appointment---Petition for leave
to appeal by the department was

dismissed by the Supreme Court, in

circumstances.

The relevant citations of the judgments are as under:-

Pakistan reported in 2009-SCMR-663. The relevant citation of the

Thus, the impugned order is liable to be set aside on this score alone.

That the appellant was also not provided any opportunity of
personal hearing before passing the impugned order being the
mandatory requirement of law as laid down by august Supreme Court

of Pakistan reported in 2008 PLD-SC-412 and 2009-PLC-CS-161.
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(a) Administration of justice---

----Natural justice, principles of---
Opportunity of hearing---Scope---
Order adverse to interest of a
person cannot be passed without
providing him an opportunity of
hearing---Departure from such
rule may render such order illegal.

(b) Maxim---

----Audi alteram partem---
Applicability---Limitations---Right
of personal hearing to a person
against whom an adverse order is to
be made is to be equated with
fundamental right and an adverse
order made without affording him
an opportunity of personal hearing
is to be treated as a void order.

Therefore, the impugned order is bad in law.

That Javed Ahmad Shah and Gohar Zaman were also
appointed as Road Inspector in Works and Service office, Tank by -
District Co-ordination Officer vide order No. 2333-36 dated
13-6-2005 and order No. 6201 dated 24-2-2005 respectively. Thus,
the appellant has been discriminated and treated unfairly qua his
above collogues, similarly placed appointees. This is a disparity and
anomaly and is also violation of Article 25 of the Constitution of
Islamic Republic of Pakistan, 1973 which has unequivocally laid
down that all citizens placed in similar circumstances are entitled to
equal treatment and protection of law. The Hon’ble Supreme Court
of Pakistan through various judgments has maintained that equal
treatment is the fundamental right of every citizen. Reliance can be
placed on the judgments of august Supreme Court of Pakistan
reported in 2002-SCMR-82 & 2004-PLC(CS)-82. The relevant

citations are reproduced herein for facility of reference:-

(a) Constitution of Pakistan (1973)---

---—-Art.25---Equality---before----

law-----Employer could not mete out
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different treatment to two groups of -

its employees,w ;s dictates of law,
justice and equity required exercise
of power by all concerned to advance
the cause of justice and not to thwart

it.

2004 PL C(C.S.) 82
[Supreme Court of Pakistan|]

Citation (c)

--—-S. 10(2)---Service Tribunals Act
(LXX of 1973), S.4---Constitution of

- Pakistan (1973), Art.25---
Termination of service---Authority
terminated respondents from
service, but allowed to continue in
service other employees, who were
similarly appointed---Service
Tribunal set aside such order being
discriminatory---Validity--Tribunal
had rightly interfered with
termination order of respondent in
view of Art. 25 of the Constitution---
Supreme Court dismissed petition
and refused leave to appeal.

It is well settled law that the decision of August Supreme Court of
Pakistan is binding on each and every organ of the State by virtue of
Article 189 and 190 of the Constitution of Islamic Republic of
Pakistan, 1973. Reliance can be placed on the judgment reported in
1996-SCMR-Page-284. The relevant citation is as under:-

{¢) Constitution of Pakistan (1973)

Arts. 189 & 190--- Decision of Supreme
Court—Binding, effect of---- Extent—
Law declared by Supreme Court would
bind all Courts, Tribunals and
bureaucratic set-up in Pakistan.

(Copy of appointment orders are -

appended as Annex-L & M)
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That the Competent Authority has passed the impugned order in
mechanical manner and the same is perfunctory as well as
non-speaking and also against the basic principle of administration

of justice. Therefore, the impugned order is not tenable under the law.

That the impugned order is based on conjectures and surmises.

Hence, the same is against the legal norms of justice

That the order in question is suffering from legal infirmities and as
such it has caused grave injustice to the appellant. Thus, the

impugned order has no sanctity under the law.

That the impugned order is based on conjectures and surmises.

Hence, the same is against the legal norms of justice.

That the appelIant would like to seek the permission of this Hon’ble
Tribunal to advance -some more grounds at the time of

arguments.

In view of the above narrated facts and grounds, it is,

therefore, humbly prayed that the impugned orders dated 29-9-2008 and 17-11-2015

may graciously be set aside and the appellant may kindly be reinstated in service

with full back wages and benefits.

Any other relief deemed proper and just in the circumstances

of the case, may also be granted.

Appellar%{

Through

Dated: 7-12-2015 R'izwanullah

M.A.LLB -
Advocate High Court, Peshawar




® BEFORE THE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2015

-1. Sanaullah S/O Ghulam Mohammad R/O Kot Azam, Tehsil and Diétriét Tank.

APPELLANT

- VERSUS

1. The Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar and others.

RESPONDENTS

AFFIDAVIT

I, Sanaullah S/O Ghulam Mohammad R/O Kot Azam, Tehsil
and District Tank do hereby solemnly affirm and declare that the contents of
the accompanied Service Appeal are true and correct to the best of my

knowledge and belief and that nothing has been concealed from this Hon’ble

Tribunal.

U

DEPONENT
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ST OFFICE OF THE,

DISTRICT COORUINAII(W\. OFFJ.CER
TANK.

No,nhég%f '

/ e
DATED __ o0 /¢ 2008

Mr SANAULLAH KHAN, ‘
S/0 Ghulam Muhammad, K

\ '\\J/q
Villzge Kot Azam Tehsil & Distr ict: 1 arm

Subject; - APFOINTMENT AS ROAD INSPECTOR — “io

As vyecommended by the Deparq om Selection. Promotion. and appointment

om m:ttee you "2 hereby offered the PO‘“L ofi E‘ocld inspector BPS-6 (Cui’anCL Bascs\ @ Rs.

as admissible under the rules
I repL the post on the fol!owmg (‘OﬂdltIOW you shouid
office of the E“ruiy Director rf\/om; & Servxc 5 I“r.

"2850.1 210 P1with Plus usual allowances e

report arrival for duty in

LI)\.

Q) Your anpointment is purely on (e -npm Y basis & can be e u'mm.ud at i ciu'/;‘.
(Fourte :n. Da/d) nolice at any time wit! 10! i dsslun ng any reason |r.a-'zpr3rt|vv of the
tha Lycrmay be holding a past offor than the one to which you . were Griginally
appogmed or on the pavmenf of 15 days p‘-'-"v to lien noucc

(i) In case /ou wish to resign at any time 14 ddy@ "UUC Jhaia be n ecessary onnrwn e

15 days pay shall be forfeited. o IR

(iii) _You will join duly at you own CXPeNses.

{iv)  You will have (o produce Medical Fitness Certificate on reporting for duty.

: ] 1
Dnvtucf Ceo

\ —-—“'—'—_“'7 n
) {

flmatlon Ofﬂcel,
- Tank.

I
. 1
Copy to the: - _ !\
1) - Executive District Officer Fmanc\ & Planning Trmf/

2) Deputy Cirector Works & Services Tank.

/
!
i

3) District 2 Accounts Officer Tank for informatidgj & necessary action.
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Distric Loordinatlon Officer,
Tank, ¥ ‘ '
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ILLEGAL APPOlN1MENT OF- SUB
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i

order the cancellatlon
1 offcuafs mmedrately

M R4

-Rlzwan

CWN—

’? the

.\ lmmedfatcly

above mentioned

i-:Ed

s( No & Date even

PS lo Chlef Se.c:c! ,y.
PS to Sccrotmy Iz
Lxccut:ve Dlslur(
. the: pos mon
. pointed &yt by (he lnqu

Deputy Director WS

‘Rehmatullah Sub Engmeer /A
‘ S’maullah Road lnspector" -

I 1m thercforc duccte'i Io canoel the

ﬂfﬁcmls tumlcr
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stablishment, Dopar lmcnt
‘Officer: ‘WS&S Tanlk:

.of ‘Coolids lllogally nppomlod by E

1 . i s :
...,“_.,‘. . '; L “.'j."i‘v~ o7 -

to refeu to lhe subject noted above and t5 statei

“2that the Competent Authonty (Chlef Secretary NWFP) has been plecn,ed to
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IN THE COURT QF MUHAMMAD ASGHAR ALI - ’ :
- CIVIL JUDGE-111; DISTRICT TANK. ‘

Civil Suit No..oooooo 74/01 of 2011
Original date of Instltutlon ................... 05.11.2008
Date of Transfer to this Court............... 22-11-2011
: Date of Deusnon........._...., ................... 07.01.2012

\Rehmat Ulah and two others.
....................... (Plaintiffs)

Versus

. Govt: of NWFP through Chief §ecret;lry NWEP and nine others

........................ {Defendants)’
JUDGMENT
07.01.2012
The Plajrxtiffs L‘-H"r'ough instant suit seek decree for
) declaration to the cffect th'y'.;“fappomtmc‘nt of Plamtxffs No.1 & 2 as s

Sub-Engineer and that of Plamllff No. 3 as Road Inspector by the

P District Co- Ordmatlon thcm (DCO), Tank is valid, proper, after
\\ .

A

W, .\(\'égiguptmg all legal for mdlmes ‘on merit and by competent authority,
,\ l’

0’* 4\‘}
Wi
G\l

t‘, and they were entitled for appointment on said posts.

They further seek declaration to the effect. that
secret inquiry conducted agz-.linst them and cancellation of their

appointment order No.SOE—I/W&SD‘/’2—6/2008 dat‘ed 29-09-2008,

issued on-the basis of said inquiry might be declared as iile gal, be

.(.J




cancelled and the samc is. ineffeclive upon the rights of tie

YAt ol Lt

-

Plaintiffs,. . -
* The Plaintiffs also prayed for grant of perpe‘tual * | g
mjunctlon restra‘mng the defendants .from cancellation of ‘rhﬂr |
appomtment and appomtmtn't of other candidates on said posts. -
The Defendants  on  being summoned puL- ,
appearance and contested thc suit by filing Written Slatemen o : .
ransmg therein various legal and factual objectlons From Lhc

divergent pleadings of the partms, following issues were n'amr*d by

the then learned Scnior Civil Judge, Tank.

Whether the Plaintiffs have got any cause of ').CthIlP-

Whether the court has gotJurlsdlctlon?

3. - ~ Whether the_ appointments of the Plaintiffs were ho‘f
made accouimg to law? o .
4, V Whether the inquiry against the PLamhffs were not
conducted according to law?.
5, Whether the letter No. SOE-1/W&SD/2-6/2008

dated 29—09—2008 issued by Defendant No. 6 for

. cancellatlon of the Plaintiff appomtment “order is

A

hablc to can(‘cllai fon and ineffective upon the rights.
of the Plamui!;,?

Whether the E:amtlffs are cnutled to decree as

.

praye d'for? _:
7. Relief? -~ -

The Plaintiffs in support of their claim produced
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St

Réhrn;'at Uliah f(h‘an, Reader to- .DCO' Tank
appeared as PW-1 and produccd record relating to appointments of
the Plaintiffs including their appointment orders, ad?crtiscment ;’n.
newspaper regarding‘ttc st/interview of the candidates S, their.results,
minutes of the meetings etc as Ex PWn/ 1 to Ex PW- 1/16

Fateh ‘Ullah, Sub Engineer, C&W Tank é.pp_earcd
as PW-2 and produced letter (Ex PW-QQ/ 1) t‘l{.}rough- which the
AInquiry Officer reqﬁisiti_oned record: éf tf}e appointments, arrival
reports of the Plaintiffs as Ex PW-2/2 to Ex PW-2/4, |

The Plaintiffs appegréd as PW-3 to 5 respectively

and almost narrated the same facts as are g1ven in the plaint.

Abdul Majeed Khan Ex District Naib Nazim

appeared as PW-6 and supported the claim of the Plaint:iffs by
saying that theif'a})pointments were made as per trules whll(, the
subscquent orders for canu:]latlon of the appomtments were
politically motivated.

- The Dcfcndams were once p]awd mpcut Cand
the suit decreed exparte on 04.09, 2010, however duri'ng the course
of Appeal, learned District Judgé Tank was pleased to Set aside the
gxpgge judgment and remax *d the case back to the trial court

!., 5 el .
: through her ~1udgnm3nt da’rpd 10.02.2011. After remand, the

proceedings were m1t1ated 'md the Defendants were asked to

' produce‘ their evidence, bi‘i"t"thcy failed and their right to produce
evidence was struck off oﬁ~"'-:"23.07.2011 by learned Senior Civil

Judge,'fank and the suit wqi{,decreed. Again appeal was j)rcferred,'

L

. which was accepted by lcarncd District Jlidge, Tanl through her

Judgment dated 16.11.201 | and this court was directec

2d to provide




i

ast opportun'iry to the De'f(-?_nd'*']t“ for pz'oduclzion of evidence end
then 'decide the case op merits, Onp w(,emt of case file the

proceedings were I‘CglthI(‘d and gn 22 11.201, the
werg Provided jqgq CPportunity, as per. direction of leamed
Appellate Cdurt, to adduce their cvidence, but théy (ailed, On
07.12.‘2011, in the micrmt of justice another oppm‘t;u.nity was
extendeq to the Defcndama for leg ading evidence along with noﬁce
under Order XVII ryle 3 of :h(- Code or C‘ivil éI‘OCCdui;C, but again
they coulg not avail lh(* oppmtum'y Rcsullantly, this coyrt. vide
order dateq 12.12. 2011 :>chk off the nghL of the the Dcfend”mts
for Production of evidence.

Finally arrumcnts were heard and recorq gone
through Iosue wise findings of this cor

At are g5 under:

_ Issyc No.2
Thig issue Pertaing ¢ umsdicl.fon ol this court,
N
As

per appointmcnt orders ' (Fx PW-1/1 1o py PW-1 /a4

<hoof the
they were appointed

On - conirae

acl  ang purely op
Lef*ﬁpmazy basis, and thys Aas per s'cctionQ of the Cjy ll Servantg
Act, 1973, they

are not civj, Servants’ g Since they are not ¢ivy!
Servants, lhr:rcforc - APproach Scrvice Tribyung under
. i

section 4 o‘f:Sr.:rvice '!‘r:’buna! Act, for udrcs sal of |
This court tjn this

their g' t(,\’mc 5,
S siluation ha

S.got juusdmhon in Lhc matter. jsgye
ve, '

e

=

]
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Defendants,, :
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According to amendment in rule-3 of

it has ‘been establisheq that posts of

Issue No.3 RN
M e '_.v

The basx objectzon of the dcfendants is that

District Co- Ordination Ofﬁcer {DCO) Was not authorized and

tompetent to appoint fhc, Plamtlffs as ub Engineer and Road

inspector, and the vacancies were required to be filled through
Pubhc Service Commission, Ex pw. 1/6 is a notification dated 02-
11-2002, issued. by C:ovcrmne_nt of ' NWFpP, Establishment and

Administration Lepartmer’i which s regarding amendments in

NWFP Pubhc Service Commission Ozdmancc 1978, and clarifies

the posts required to he filled through Publie Service Commission.

the Ordinance, recruitment in

BPS-i1 to 15 in Services and Worls Department and others

{specified therein Ex pw. 1/16; are to be made 1‘hrough Public
Service Commission, exceept the District ‘Cadre Posts. S, only
those posts in PBS-11 to. 15 were required to e filled L’hrou'gh

Public Service-C‘ommission which were not District Cadre posts

The posts of Sub Engineer BPb Il and Roac Inspector BS-06 were

infact Dlstnct cadre posts and not the provincial, therefore, not (o

.b ﬁ]l by Public Serwcc Commission. There is available on main
€ Yy ¢

N "er at page 120, g lcticr No 1/ Budget-9-a dated 23.-99- -2006,

issued from the office of Chlct Engineer, Works and Services
Department, NWFP, P(‘:shawar, which contains g reference of
notification of Secretary wa,g' Department bearing No.SO(E)

W&S/13-‘1/77 da_te(l _22-03»2005, wherein all the pl*oi'iiléia,l cadre

posts upto BPS-15 were declared as District Cadre Posts and thus

Sub Engineer and Road

'4?2'553-5”




,r‘ef;

- .

nspector were DlSlllCl CddlC posts md there existed no question

t.'

of recruitment upon the poshs lhiou{,h Public Service Commission.

'u‘"

. ' . It would not be out of place to mention here that
there i§'availablc on mam,_:._‘ﬁ%e at page 118 though not exhibited
¢ however no{’disputedzi{ and Hl.;alps thig court in arrivin‘g at a proper
4, . _ conclusion. As per this notification No. SbS.POOL(E&.Ap)l-
e & 10/2002 dated 26.08.2006, it was suggested to Secretary, to
" Government of NWFP', Works and Secrvices, Department that posts
) of Sub Engincers (BPS-11) do not come with in the purview of
NWFP Public Service Commission, and requisition from Public

Service Commission might?. be withdrawn, which requisition was

.. o later on v.'it};dra\.vﬁ through letter  No. SOR-V(E&AD) L-
| 368/2005(SE) dated 02.05.2007. (Copy available at page 119sof

., the main file). These letters further shows that the posts of Sub

s

' ) Engineers were not to be filled through Public Service Commission.
L4

1_0\" comes the qlrrslmn whether tlr*lDisi'ri(::L?-7
————— T r———— e
Co :Ordination™ Officer, (DCO) was compu(,nt.mld' authorized o
et e
I\ ) ma.kr"appomlm(.nts on these: POsLs? The answers L(")*tliig_qucqf;iii‘
\ \ \"—' ,\-.' ot e a mm— ——— e
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(b)  “the District Co-Ordination Officer shall

have the powcrs of the dppointing authority in respect of
officials in basic scales 11 to 15 in the respective-devolvéd
‘départments’and the concerned Offices of the District Co-
Or‘dinatioﬁ Officer and the District Revenue Officer.”

The DCO was competent to make appointments

Mol Gl B e

of the Plaintiffs - but another issue arises, whether he made

appointments as per legal procedurc? During the course of

arguments, learned defensc counsel ‘produced copy of disputed

Lh R e B R W,

. R Jinquiry {placed on file), wherein the Inquiry Officer suggested. that

sl

constitution of Departmental Se lection (,ommxttee, (DSC) was not in
accordance with notification Ne.SOR-VC(E&AD)2-7 /2003 dated
' 17-11-2005, therefore, the appointments of the Plaintiffs were
| made in violation of t.hc prescribed rules, According to him the -
DSC should (Z()n'Sl'Sth of the following: -~ |

e

‘District Co-Ordination Officer _ Chairman
EDO concerned Member
One member to be nominated by the
Administrative Department concerned Member

one member to be nominated by the

the appointing authority. Member

As agamst the abovc Selection Commlttcc thc

Committee constltuted ﬁqo District Co Ordination Ofﬁcc1 consmtcd

followmg.
T graw
I kL) 1304 ‘ .
FR T DU 1. District Co- Ordmatmn Officer B Chairman
s gelty _
i o T t=5~ - 2 Exccutlvv stm“__;,tamccr Tinance, tani Mcember
DI e Rleny, o - ' o
S s Ty g, 3. Deputy Director \)\/()ncs & Scrvices Iam Member

a éF?ﬁg Z«‘"&? D




Except  this  objection, '‘no illegality’ in
appointment could. be -lt)roi:ght on record.

advertised in newspaper, tests and interviews were also conducted,

also available on file as Ex PW-1/8 and Ex PW-1/11, so in this
scenario, the lacuna in.

Committee, in view of thls court, is a mere uregularxty because,

there is a difference of onl ",'one member to be nominated by the
appointing authority, the! TE‘JCO In the light of above discussion, it
has been established that. the DCO was competent to appoint the

Plaintiffs, and he did so,r,th_ough in a bit irregular manner. Issue
decided in negative. ..

-,

Issue No.4 & 5 -

Both the issucs being interlinked are
taken jointly for discussion.

The Plaintiffs have impugned herein the present
suit, the inquiry conducted against them and notification (Ex PW -
1/13) vide which the Chiel Sceretary NWEFP cancelled their

appointments.

.} 54‘».1' - A 3 £
QIR VR

The DCO had appointed the Plaintifls through
appointment orders Ex PW-]/'I. to Ex PW-1/3. As per terms and
conditions of the Service, before terminating the services of the

Rf‘éimiffs a fourtccn days pnor notice was ncccssny, but the'

P

.,'
:

record is totally silent about giving any such notice to the Pla,mtiffs

before termination of their services.

The inquiry report is silent about giving any
show cause notice to the Plaintiffs. Similarly, vthez‘e is nothing oh

record to suggest that the Chief Secretary, before termmatmg the

serwccs of the Piamn[fs h

ad ever given them the opportunity to

Rk "ﬂf‘wfftiﬁ‘éﬂi**fﬁ%‘ﬂ?w'@ﬁﬂ LRSI
o I T Ly gy 1

bRy
e

: : : 5&3? e
T | ED

v e e

o~

‘The posts were duly

marks obtained by the candidates appeared for test/interview are

the constltutlon of the Selection

m
it

Capaner
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defend them or a‘sknd abou.t the alle Jai_iéxis againét them, ‘L«H":i\(:h
omissi.ons are é total xrié,)lziti{;n- of rules and procedque.' ’fhél
apr}ointment of the Plaintiffs was cancelled without serving them
the fourtcén days mandatory noticc and all the procc—:éciings were
conducfed behind their back and they were condemned unheard.

So, the orders issued for cancellation of the appointments of the

"Plaintiffs were totally illegal and ineffective upon therein rights.

Issue No. 4 is decided accordingly while issue NMo. 5 in affirmative

#

in favour of the Plaﬁntiﬂs. ;;:

Issue No.1
The sepvices of the Plaintiffs were terminated
with out giving them any notice as agreed in their terms and

conditions of service, which fact created a genuine cause of action

in favour of the Plaintiffs. Issuc is decided in alfirmative.

o1y
. .. 7'comcerned,

[

Issue No. 6

As per findings of this court on above issﬁes; the
Plaintiffs have estdablished their case to the extent of relief of
tion 1%

declaration, however, so for as rclicl of permancit injunc
in view of this courl that cannot be granted because
the service of the Plaintiffs is temporary wnd they cannaot be kept in
service forever. Issue decided accordingly.

RELIEF

The outcome of the above findings of this court is that

-the Plaintiffs have successfully proved their case. Hence the. suit to

the extent of relief of declaration is decreed with costs, while to the

extent of relief of perpetual injunction it is dismissed. Impugned

ATTESTED
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notification No.. N’)I‘J/W anD/() ()/2008 dated 29-09- 200 is
declared as unlawful and ineffective upon the rights -of the
Plaintiffs. However, this Judgment shall not operate as bar for the
Defendants to cure Lhen irregularitics. File be consigned to le"ord.

room after completion

PRONOUNCED AT DISTRICT TANK IN OPEN COURT AND
GIVEN UNDER MY HAND AND SEAL OF THE COURT ON
THIS 07t DAY OF JANUARY, 2012

\ \-

(Muhay 1%}%% . harAh

Civil Judge-IIf, Tank
CERTIFICATE -

Certified thatthis judgment consists of Ten (10) pages.

Each page of which has bem dictated and signed by me'afte,r

making necessary cmrecuon therem

o\
;o (Mubhammad Asghar Ali) . -
(21, 2P A% EER I Civil Judge-111, Tank

ATTESTED




IN THE COURT OF MOHAMMAD YAQOOR KHATTAI,

..,.z.._,:'lm~ PV UROART S heiwi] ¢ catpuli e+ fngnand

e

T wasy
L .

/(:Q.‘:
%I’/» N
ETRICT JIUBRGE
TARK

DISTRICT JUDGE, TANK

RCA# 16/130f2012
Date ol InStitution: «=«-eweemmeeeecdeeia 23.01.2012

Date of Decision: «--eeveemmeeeo 23.02.2013

Executive Engincer,
Tank.

C&W Department Tehsil & District

(Appellant)
Versus

Rehmat- U‘iah son of Missal I{lmn Rwdvnt of City 1 anI\ and
Eleven (11) other respondents.

('Ie:spon'(lents)
JUDGMENT

I, This heoen cfurred

C&W  Department,

appeal  has pr by

Tank,

Execcutive

Engineer,

District against,

interlocutory order dated 12.12.2011, vide which right of
appeliant to produce evidence was strucked off under
Corder- XVII rule 3 CPC and Judgmient, order and decree
dated 07.01.2012, vide which suit of respondents No.01 to
03 was accepted with the request that interlocutory order
'dz_zted 12.12.2011, and judgment, order and decree dated -
07.01.2012, be set aside and the suit of respondents No 01

| to 03 be dismissed.
I Facts in briefl are that v:de orders No.1657, No. 1658

dated 02.04.2008 and o_rgl;;;r No.1659 dated 02.04.2008,

- ,':!‘-f.‘.“”' ' .
Rehmat-Ullah, Rizwan “Khan and Sana-Ullah  were
appointed by District Co-ordinaiion Officer, Tank on
‘recommendation of Dis’t'r'ict Selection Committee, Tan

inconsequence of their ivU'liil_n‘ss:J‘.t'

they assume their

duty, however, vide Governmen: NWED Works aud

ATTESTED L
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Services Dé;)azl't;11elxi,. NO.SQE-‘1/\'V&SD/Z%S/Z{}OB, dated
29.09.20008, the abpointnient of the respondents No.01
to 03 were declared illegal and the District Co-ordination
Officer, Tank was directed to cance) their appointment .
orders. This action was questioned by respondent No.01
to 03 in the Civil Court by instituting suit for declaration
etc. |
Vide written statement defeidants except defendant
No.01 contested the suit of Rehmat-Uliah etc and the
pleadings of the parties were suhnnarizeci under the
following issues:- |
a. Whether the plaintiffs have got cause of
action?
b. Whether this Court has gnt Jurisdiction?
¢. Whether the appointments of the plaintiffs
were not made acco rding to Law?
d. Whether the inquiries against the pl::n'nt.:i{'fs
were not co-nductcd according to Law?
e. Whéther the Letter NO.SOE“]./\IA\;&SD/;Z“
6/2008 dated 29.09.2008, issued - by
defendant No.06 for cancellation of the
plaintiff appointments orders is liable to
cancellation and ineffective 'ui:on'the rights
of the plaintilf?
f. Whether the plaintiffs are entitled to
decree as prayed for? |
g Relief? S
The parties werc'theu put on the track of evidence.

Evidence as adduced hy"’Rr’hm at-Ullah ete were recorded

but right of defendants to prod-'u evidence was strucked

off under XVII rule 3,;9[’(.’, thc learned lower Court lélftef

"\
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VL.

VII.

VIII

IX.

-the jurisdiction of Civil Cour

3

¢
U

-After admitting the appeal for full hearing, respondents
were summoned. Respendent No, 01 to 03 attended the

court whereas the rest of the respondents despite of

proper serv:ce did not, ther efore they were proceeded

against ex-parte, Ar gum.ents twice as advanCDd at the bar

heard and record gone

Mlc 5! E

nrough.’

Before entermg into dxscussmn on other merits, in my

opinion the matenal lssue in the instant case to be

decided first is the questlon of jurisdiction of Civil Courts ,

regarding subject matter of the suit.

Issue No.02 has. been framed by the lower Court in

this regard, the learned lower court while deciding tlus

issue held in the impugned judgment that since as per

Section 2 of C1v11 Servant Act,1973, Plamtlffs./respmldents

No0.01 to 03 are not Civil Servant, therefore the matter in

issue does not fall w:thm the Jmlsdwtlon of Services

Tribunal and the sznl (,omt has jurisdiction to dd;Udttdlm

upon the issue and Jlspute between the parties 1'1aving
- general jurisdiction under Sectton") CPC.
Under Sectlon 9 CPC Civil Courts had gene eral and

overall jurisdiction to tr v all suits of civil nature except it

cognizance is expressly or 1mphcdly barred by any special

law. .

Section 4 of Services Tribunal Act, expressly oust

ts in the matter related to the
terms and condition of Civil Servant,

In view of the above referred provision of law, it is

to be seen whether responden*s No.01 to 02 are Civil:
Servants or not, if they are Cjvil Servants the
matt

N since the
er is related to the terms - and conditions of their

services as such under section 4 of Services Tribunal Act, -

Civil Court would have got no jurisdiction.
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In this view of the matter, the foremost questlon is
 that whether respondents No.01 to 03 are Civil Servants
or not.

Learned counsel for respondents No.01 to 03 when
were asked during course of arguments they while
hesitating stated at the bar that respondents No.01 to 03
are contract employaes but his contentlon on behaif of

respondents No.01. to 03 does not appear to be fair and

correct. Ex: PW- l/l.uto Ex: PW-1/3 are tljze copies of

appointment orde,.-._vbl‘ respondents No.0l to 03

Inconsequence of thése appointment orders, the three

respondents then submit their arrival reports, assumed -

their duty/charge and since then up till now they are

working on respective posts. ,
Perusal of Ex:PW-1/1 to Ex:PW-1/3 show that 1
where iU has . been mcntigned that the service of
respondents No.01 to 03 were op contract basis as
defined in Section 2 of Civil Servant Act, 1973, there is no

explanation with regard to the nature of their service

except that they were; appomted in BPS-11 and BPS- 06 on

temporary basis subject to (.Oll(llll()l] mentioned in the
orders. It will be undisputed that appointments on

contract basis is always for specific and definite period,

_the respective ordexs as well as the recommendations of

District Selectlon Committee, Tank are completely silent’

that appointments of respondents No.01 to 03 were on

contract basis. 1t is also settled principle that all initia] -

appointments are either temporary or on probation, The
respective appointment orders suggest that the same
were on temporary basis. No evidence has been brought

by the respondents No.01 to 03 to show even prima

J

facially that their appomLment was on contract basis. "@g"’“@% W"f ,

ATT&STEEB

& ,»m:ﬁe""




.E n~y

% 3T

w3 mi'«n -
W3

TANE

Arlie

XV,

XVI.

Otherwise too, after promulgation of the North-
West  Frontier Province (now KPK) Civil Servant

(Amendment) Act, 2005, followed by 'rules and

regulations for the administration "of recruitment of
regular posts, now all appointments on xegular posts are
made on’contract basis but status of Civil Servant has
been given except for the purpose of pension. In other
words, under the present law and rules the appomtments
are bemg made on all regulax posts on contract basis and
they are given the st.atus of Civil Servant with the

exception that such appOmtee shall not.be entitled to the

B
¥

benefit of pension, othe hwise he is Civil Servant,

There  are  .two * categorics  of  regular

posts/vacancies. Fo’i’,,’ one ategon of * regular

posts/vacancies Pubhc Service Commission is the.

competent authority and for the other category of

posts/vacancies, District Selection Committee is the

competent authority, In the instant cage the éppoiﬁfm‘ént |
of respondents No.01 to 03 havn been lecommcnded by
District Selection Committee, Tank, thc posts on which
respondents No.Ol to 03 have been appoinl‘ed are
undisputedly fegular ;5osts/vacancies. It is the claim of
respondents No.01 to 03 that the posts on which they
have been appointed fall within the category of District
cadre and that-thé District Selection Committee was the
competent forum, this aspect of the case on beha'lf_ of

respondents No.01 to 03 is undisputed.

It is evident from the record that posts wereg "’

accordingly  advertised, - application  were invited,

respondents were called upon by the respondents for -
interview etc, and they were then found suitable for the
posts and were recommended to be appointec‘.;appzn‘onb{ j"f‘,

proper procedure has been followed and adopted, -
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DATED:

posts are regular' in - nature, charge has aIready been
assumed by the respondents since the date of assuming
charge till the lmpugned order rather up " till now
respondents No.01 to 03 are performing duty, The rules
and the pohcy for the time being is that al] regular
appointment has to be made on contract basis, however,
they got the status of Civil Selvcmt and in view of these
facts, I am ofthc view and hold that respondents No. 01 to
03 are Civil Servant the subject matter of the lis is related
to the terms and condition of the service of ClVll Servants,
therefore, under Section 4 of the Serwces Tribunal Act,
Civil Court has got no jurisdiction.

As such [ whole holding that Civi] Courts has got no '
jurisdiction, hereby ac;ept the appeal, set aside the
impugned judgment, o;der and decree of the e earned
lower Court being w1thotit Jurisdiction. Since to me the
Mmatter does not fall wzthm in the jurisdiction of civii |
Courts, therefore, all othu issues are left 1 upon to be
dec1ded by the competent forum. Parties shal] bear t‘)eir
own costs Record be returned to the learned lower court
with the direction to return the plaint alongwith il's
enclosure to respondents No.01 to 03 Zl(.(‘Oldlnt»‘ly
presenting the same before broper forum if desire so and
consigned the record to record room accordingly. File of

this court be consigned to Record Room,

{

\
/i

\ (MOHAMAMH YAQOOB KHATTAK)

23.02.2013 ‘ DISTRICI‘JUDGE TANK

Each page has been slgncd by me after necess
required

Certified that my this judgment consists of 06pages. .
ary corrections, if

\
(MOHA MAI\\IU Y‘f\Qoon KHATT
DISTRICT JUDGE, TANK
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A JUDGMENT SHEET ~ ~ °
IN THE PESHAWAR HIGH COURT, D.IL.KHAN BENCH A
(Judicial Dn,J.Jffmm() : :
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Date of hearing — B~ el

Appeliant- pelmor’er R,,i\wu pLt ) )W }‘ty Rt \itean

- C‘Ah-eh“xw

-\K}rw.:_p -*. AA’J o e _;-:"-. [

Respondent g.zwl,ﬁ,j ,m@u g s 2Byt s “ ,.) L"j

Pt Goran llals Shave n—-ﬂ«g’

ABDUL LATIF KHAN, J.- Through this si_ngsé udgment, |
propose to  dispose - of -C.I.Q.No:31/20.13 and
C.R.N0.39/2013 as b_o.%‘h.lhe revisions are the ou_icome of
one and the séme judgs'nerﬁ_dal'ed.‘23.02.2013 paésed b\/
learned Dlstnrt Judge, Tank vide which the appe: ' file d'
by Executive Eﬁginee;. C‘&V\’ Depertment, Tank was

N

accepted, judgment and decree daled 07.01.2C1 of
learned Civil Judge-Hil, “ank was sel-aside and suit of {h(

petitioners was dismissed.

2. Facts leading to the instant re.\./isio'n petition
are ihat the peliticnars/plaintiffs filed a suit for declaralion
to the effect that their .appovinimem is valid, proper, after
observing Ieg‘ai "s’ors":ja!iiies, on metils and by the
Compéteht authoﬁty. ;fhe\,l' éought furt'her‘d:eclaralian to
the effect that can u:ihl‘on of their dpposn{mom orders on

the basis of secret inquiz' bmnq |I|e<1ai is mofl 2clive upon
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their rights and liable ic cancellation. They further sought
perpetual  injunclion reslraining the respondents/

defendants from canceling their appointment orders.

3. The suit Was cgntes‘ted by the respondents/
defendants by filing their wrillen statement. The learmned
trial Court framed issues arising out of the pleadings of
the parties. The petitioners/plaintifis produced - their
evidence “whereas ‘c-iefence of the respr_;ndez‘ité}‘
defendants was siri_,rék Q{f After hearing the a.:'gumeni's,
the learned trial Court partially decreed the suit of té:x,e
pefitionersfpla&ntiffs' vide judgmeni. and decree dated

07.01.2012.

4. Aggrieved of the judgment and decree dated

107.01.2012, the Execulive Engineer, C&W L‘)epartmem, '

Tank preferred an appeal which was accepted, judgment
and decree dated 07.01.2012 of learned Civii Judge-Iil,
Tank was set-aside and suil of the pelitioners was

dismissed, hence the inslant revision petition.

5. - Learned Couﬁsei for the i;ﬂ;.%'.i‘lioners Cémended
that "the status of the- pelitioners ié; that of Co‘ntraci
employees until and un!essﬁ'i?'zc@is"sgzr\/ices' are regulated
through an express arder by the &tﬁﬁp@i@!’li authority. He

argued that cancellation of orders amounts to exarcise of

powers not vestad in the raspordents. He contended that




being conlract employees, . the remedy againsl ihe

impugned order lies with civil Court and the learned

| 3 | - appellate  Courl has wrongly observed about the
jurisdiction of civil Court. He argued thal the Executive
Engine‘er .was not compelent lo file the appeal without
prior and 'formal permission from the department. He
* contended that the findings of appellate Court are without
3 lawful authority and amounts 1o non-.exefcise of

jurisdiction vested in it.

6. The- leamed "D.AG argued thal being
employees of Government-department, the pelitioners
‘arescivil servants _a‘nci their remedy lies with ih'e éervice
Tribunal™and ‘the civif Court has .got no jurisdiction. He
o .
:sy‘pgg{led;-th.e; judgmentioiithe ap;;\.eiiai'e.Co:rt.;;
7. | have given my anxious consideration to the’

arguments of learned counsel for the parties and perused

mrgﬁgﬁﬁe the record with their vajuable assistance.

8. Perusal of the appointment reveals that
petitioners Rehhalullal1 and Rizwan were appointed as
Sub  Engineer whereas pelitioner Sanaullah was
appointed as Road Inspector by the D.C.O, Tank on the

recommendation of Deparlmental Seleclion Commillee in

rules on conlract basis. The appointment was purely on

! BPS-11 with usual ailowances as admissible under the
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-temporary -baséé, iﬁ a(;cord;mce with  the procedure
adopted for appomtm'ent 6' civil servants which was !c’u@r
.on Cancelied as illegal 'xppomlmem and after obbervmg
all codal fonnaiatreo the petltloners were removed ﬁom
_service, against which a civi suit was ﬁ!ed by the
petitioners for declaration, duectlo:;ing the o;der of their

LU RS

removal from service. The issue with regard to the

~ Jurisdiction of civil.Courl was frame_d which was decided

in.‘affirmative by the_learned civil Couut and the suit of th

petitioners was dorroeo to 'he oxlenl of dec iar’uhon
however the relief - nf perpetual injunclion was refused. .
The appeﬂate Court r_eversed the findings of the trial
Court on the ‘ground of lack of jurisdiction and set asidg"
the judgment of trial Court being without jurisydiciior*..
None of the other issues were considered by the
appellate Court on the ground of lack of lelSd!(,tiOH

however,-the plaint was relurned with the direction _to- be

represented before the proper forum,.

9. Section 9 C.P.Ci is reproduced below for ready

reference:-

“Courts to Adry all Civil Suits unless
barred... The Courts shall {subject to the
provisions heéerein conlained) have jutisdiction
to try all suits of a civil nature excepting suits
of which their cognizance js either expr essly or
impliedly barred.”




Civil Court has gol ample power to try all suils of civil

nature unless expressly or impliedly barred.

10. Arlicle 212 of the Conslitution of Islamic
Republic of Pakistan, 1973 read with section 4 of the
Service Tribunal Act expressly bar tl.we jurisdiction of any
Court including civil Courl regarding the matter relating lo

the terms and conditions of service.

11. Section 2(1)(p) of Civil Servants Act, 1973 has
defined the term civil servant which inclides a person
who is (i) a member of All Pakistan services or (ii) is a
civil servant of the Federation or (iii) holds a civil post in
connection with the alfairs of the Federation including any
ﬁ‘f:ﬁr» 3@ such post connecied with defence but does nol include
the persons mentioned in sub-clauses (i) and (ii) to the
above clause (b) whereas section 5 of Civil Servants Act,
1973 provides that the appointment o the above three

categories of the persons shall be made in the prescribed

méﬁner by the President or by a person autherized by the
Pré;ident in that.behaif. The appointment orders of the
pefitioners were made bn regular basis after adoptir;g ail
.,Iheiformahﬁes by the Departmental Selection Committée“
andfazdn->ﬁ:ihé recommendation of the _corhmitté@ the
ngpetent authority has appointed them. On the

-promulgation of Khybér Pakhtunkhwa Amendment Act,

2005 and Rules framed thereunder, all the appointments H
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fﬁjﬂ' TeQuiarpasts are inade on conlracl basiz but siains ol
o - - 2 - - -

SV servant iTEl:’.S___i,H.-?_E-)i‘! giver «:sxcé;')t for l?'l(_‘.vlel';!)U};iCE ot
pénsiqn le. those appointments made on reguiar posts
_on the basis of conlract are given lhé stalus ol ‘civil
servants with the exceplion of henefit of pension but for

all.practical purposes, they are civit servants empicyed-in

government  department against  vacant posls,

récommenced by the Dapartmenial Selection Commiiilee -

-\

and appainted by the DC.O, Hudispulodly against reguiar
postsT The adverlisement was made and alter interview.
they-were found suitable for ihe posis and recommented

il

Loregular manner and lhereatfler they assumead ihe

2
-
[gs )
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rcharge and perlormed the dulies and any subseguent act

including the cancellation comes in terms and conditions
ol civil .servants and jurisdiction of civil Court  heing
expressly  barred,  cannol  be .invoked i such

-

circumstances. The appellale Court has rightly obsorved

ahout fack of jurisdiclion of civit Courl..

12. For the reasons mentioned above, both the
revision pelitions being berefl of any meril are hereby
dismissed.

Annoync_e_d_, ‘ » Lo |
Ql‘.‘7g.8.2 3 ’ JL"QGE .

“
1J.
—_—— T N
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Respected Sir,

-

GROUNDS:- p

Chiel Enginecer, C-87W Depavtment Govls ol Khyber
Pakhtunkhwi Peosfvesog

DEPARTMENTAL APPEAL.

That the Applicant wos appottnicd on contract basis by
the D.C.O apanst vacanl post Road Inspector BRPS-Q6,
in the office of worlks and SOPVIees, Tank vide oifice
order Mo ldjé (evtedd 270 J20080 0 alter adoptine it
the legal formmabiiics on mneot, Thot Iiter on 1ro O 'x,’iz;h\
office order Mo, DR/ ACE Toanls dated 067 11/ 20081/ w
office order Noo SO 1T/W s 81)/2-06/2008  dated
29/09/2008  issved by orespoudent Nooo 7, the

appotntment ovder of Anplicant was olleeedly concolled

on the prefext ofaltegal appointment by conduciing.ane =7

sided secret enquiry which was void, abinitio, Tl o
- .- e

tdateral bosed o the then politiond Wb e s

neither as covopne bw ) show cotse netice nos chargn
sheel was served upon the Applicant nor o vegoisite

defence opportunity swas provided  to o Appliconi (o
defend his position before enquivy officer, nor s
statement wns rocorded. That Inally the suin ol the
Applicant was decreed by the learned trint Court vide
Judgment dated G7/01/720102, in favour ol petitioner,
That the - l.)c:p:nfim:?l‘lt, challenged the  aforesaid
Judgment decree in appeal before the learned District
Judge Tank, which was necepled vide impugned  order
decree dated 2370272013, The applicnnd approaches -

—~ g -~

.Honourable High Court against J & D through Civil

Revision but sarr;(": was dismissed on the point that
applicant is civil servant and jurisciction of civil court
being cxpressly bfm‘r'cz,,i. Now the applicant file this
departmental appc‘:}i inter alia on following grovads:-

-

| ,
That cancellation :of lepal appointiment order of the
Applicant by the reéspondents is apninst law, without
jLirisdictipn' ardd in cxcess of lawtul authority, be

sicle
the saimme s bascd  on nmdalides,  ie arcbiivary,
discriminatory and con not be justified for any reason
what so cuer,
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2- SThat on Javed Alhiad Shahv and Gobae Zaman woere

appointed as Rond fnspector in Works and Service
Office, Tank. by 1H.C.0 vide s order Noo 2053050 doded
13/06/2005 and order Noo G201 daded 24700 /2005,
respectively  and they are shll working in. thie saad
Departiment thus the Applicantis discriminated and it
is clear violation é(.)i‘ law and consttution of Istamic
Republic of Pakistan.

i

Your Humbi~Apphceant

) [ S———————

k SANA ULLAH
S/ o Ghatam Muhamimaod

/0 Kot Azanm Tehsil &
; ln-llul Tanie.”

S | o | g’/ﬂ&ﬂ’ﬁ/{

Dated: Jf/9 /2013

Y ”‘Rpﬁﬁ

’F’m
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SERVICE TRIBUNAL KPK PESHAWAR CAMPT AT

. DERA ISMA}L KHAN - =
f/-’P(Lg /)\ ///p 17\(/_)

r!nd‘D]'\:tl F(lnl“\_ X ] . N x | ?‘ w ¥
" wmmL,,t,

1.~ Secretary, C ém W Depar tmcnt Khyber
Pakhtunkhowa Peshawar.

-2.  Chief Engincer, C & W Dupcu tment }\hybcr

Pakhtunkhowa Peshawar. _

Supcrintending Engincer, € & W D(tpll:'

D.I.Khan. . ’ ‘ '

4. - E\'(_‘L‘LlliVL"l"ll”l:ll(‘(‘l‘, C oW Depte: Tehsil and
Distt: D.I.Khan ' :

S. sttrl(,t Co-Ordination OIhcu .cmk

W

APPEAL AGAINST MALFIDE. CA'NCELLA TION ORDER OF

RESPONDENT NO.5 DATED 29/09/2008.

’

Respected Sir,

And filo‘.-

1)

That the ﬂppllcant was appointed on- contract basis by the

Respondent No.5-against vacant post ol road inspector BPS-.

6, in‘the Office of works and Scrvices, Tank vide office order

No.1659 dated 02-04-2008, after adopting all the legal

formalitics on merit. Copy ol appointment order is Annexure

A.

THat later on Respondent N().S.vide office order No.6594/Act

Tank dated 06-11-2008 R/W office order No. SOE-1/W & SD.

/2-6/2008 dated 29-09-2008 issued by respondent No.7, the
appointment order ol applicant was allegedly cancelled on

-the pretext of illegal appointment by conducting one sided

secret encuiry was void, ab-inito, and unilateral based on
the then political influcnce as ncither as envogue law, show
cause notice 11_()1'.ci'1;u-'gc sheet was served upon the applicant
nor a  requisite defense  opportunity  was  provided  to
apphcant to defend his position ‘before enquiry officer, nor
hls statement was ve aoxdud Copy ol order is /\nm,\un, 3.

Thdt for redressal of his gricvances, the appllcarl filed %mt
for declaration and  permancnt injunction  against the
Respondents, o the Court ol learoed scnior Civil Judge

Tank along with-plaant o sepaodite, Ii)])ll((lll()ll lor temporary

junction wies also moved which paantcd, That finally e
) )

Co e ey ey
‘ O
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AN.T\’u. Date of
i order

proceedings -

J
|
|
|

3
Khyber Pakhtunkhwa Service Tribun

al Peshawar -

AN

1

Appeal No. 1616/2013
Sanaullah Khan-vs- Secrelary_. C&w Department K

N\ A ,.' 5
i- yber Pakhtunkkiia
,’ Peshawar etc, :

! '
' i
| t
|

| | . |
[ 14.05.2015 [ N :
' } PIR BAKHSH SHAH, MEMBER:-A Couns
! o , T Rizwarr¥jah, Advocate) and Mr. Ziaullah,
EE : .

J - | present.

GP for the respondents

/’ 2. Appellant Sanaullah Khan was appointed as Road Inspector '(BPS-

1 01 by DCO Tank (respondeni No.6) vide his order-dated 02.04.2008. This
Heron cancelled by
“illegal™. on the direction of - the com
NWFP) vide his. order d

i [tled a Civil Suit which

appointment order was ! the same authority, terming it

petent authority (Chjef Secretary”

ated 29.09.2008. Feeling agpriéved the appellant

was decided in his favor by the Civ

il Court vide its
Judgment Llulcd 07.01.2012.

This judgment wag set aside

by learned
Fank vide hig Judgment (

ated 23.02.2013 holding therein
a servige matter,-the Civil Court 5
-' ]lhc matter was put up be

District Judge -
that being

cks jurisdiction. Eventually .

fore the Hon’able Peshawar High Court. D.] Khan

bl

he
rned District Judge

Bench in C.R No. 31-D of 2013 decideq on 19.08.2013 wherein

able High Court agreed with the decision of the Jeq
Tank and rev

| Hon®
I

ision petition was dismissed. Hence this a

ppeal under Secion-
4 ol the Khyber Pakhtunk

hwa Serviee Tribunal Act 1974,

3. /\rgumcnls.harcd and record perused.
: 14 It was submitted by the |e
|
r

Fappointment of the appell

—

arned counsel for the appellant that

ant was made by

.
B

a competent authority according
Jlu the preseribed eriteria and ()

At the said order way- cancelled by
| Incompetent authority withou

my show cause notice, Opportunity of

ainst the appellant. Jt was further
ant in fact is a Civil Servant ‘and th
as jurisdiction to decided the matter. Th

I
. j’{irl’llcll.’_mr relicd on 2004 pr
“ |

\ A hearing withou any charge or enquiry ag

submitted (hat the appell at Tribuna)

alone h ¢ learned counse] for the

(C.S) 1007, 2009 SCMR 663,
[ Supremie Cowrt 310, 2003 SCMR 1814,
2007 PLe

PLD 1980

PLD FQ(J()S Supreme Court 412,
CNY Sy and Serviee Appeal Noo 83202008 dated 21,060,201 1,
He requested that the appellant is over fellow, there he may be reinstated iy
(o service with all back benefits.- )

leader argued that fron, the detter of
AppoIRment. it is evident the appe

!

I - - . ,
[ TThe denmed Govermnent |
i ant is o contract employee and




i

, part:cnpated in the appointment procedme

under Section-2 of the Civil Servant Act. the appellant dose not qualify to
be called a civil servant., hence-this Tribunal lacks jurisdiction .

6. We heard learned counsel for the parties and perused the’ record.

7.~ From ‘pcrusal of the record its'tranépired that no charge sheet or
show causc notice was issued to the appellant, no enquiry was conducted
and the 1mpunncd order also does not show the reason on the basis of
which the appointment order of the appellant was “canceleds It is thus
evident Al_haka,pporlu;lily of defense and personal hearing—waé not provided

to the appellant. This being so, the Tribunal would also like to refer to

para-1 of the para-wise comments of the respondent-department which is

. -~ . . . . @ . .
very much important for just decision of the matter. It is submitted that the
then DCO Tank advertised some posts of Sub-Lngineer BPS-11 and Road

Inspectors BPS-6 in the C&W Division Tank, As per Govt, of Khybcf

Pe}khtunkhwa Notification dated 01.02.1993, recruitment against the post

ol Sub-Engincer falls with in the purview of Public Service Commission |

while the post.of Road lnspe’ctor is dying cadre post and according to
Finance  Department  cireular letter * No.  B1/1:07/2003-04/FD dated

12.04.2004. the. post of Road Inspector‘ as and when falls vacant, due to

1'clir.emcnt or death of incumbent, would stand abolished. Therefore, the
1DCO has got no authority. te advertise. The said act is void ab-initio agamst
Law und sithout |unsd|c1wn hence. the appomtments were 111@0'11 1t is
further added thateeven the Department Selecuon Committce, on whose
recommendation. the .lppomlmcnls have been made was not in au.ordancc
with the NOllIILdllUll,No SOR-V (LL\.AL)) -7-2013 dated 17.11 7005
That neither the Lulmnnxlmlivc dcpanlmcnl e C&W Dcmulment was

approached for their representative nor ' departmental at lcprcsentatlve
v

.

8. It s erystal clear. from the above situation that on one hand the
;1pp:cllzuu has been cjected from service not in accordance with the
prescribed |nm-cduru While on the other hand lhulAlhvc appointment was
made on recommendation ol the \c[ulmn Committee. Since dup.nlmun{al

appeal of e appellant has not ycl heen decided so its the consrdered

apinion of this Tribunad o refor the matter to the appellate authority to

ook into the matter strictly inaccordance with L and rules and to decide

the same, The appeal s d:\pn\ul of accordingly. File be consigned to the

lu..()ld

ANNOUNCED o | L

14.05.2015 : (PIR BAKHSH §HAH) |
‘ o : MEMBER

(ABDUL LATIF) B .
_ MEMBER : ~
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! BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

S Page 1 of 4 | A VWLY “‘I_ |
@ ’ : |

* Execution Petition No. /2015

1. Sanaullah S/O Ghulam Mohammad R/O Kot Azam, T_ehsil and District Tank.

PETITIONER

VERSUS

1. Secretary, C & W Department Khyber Pakhtﬁnkhwa Peshawar.

2. Chief Enginéer, C & W Department Khybcr- Pakhtunkhwa Peshawar.
3. Superintending Engineer, C & W Departmen‘t D.[.Khan.

4, Executivc; Engineer, C & W Department Tehsil and District D.I.Khan.

5. District C0~0rdinaﬁ0n Officer Tank.

RESPONDENTS

APPLICATION UNDER SECTION
7(2)®D) OF _ THE KHYBER

PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 FOR i
O <ED

EXECUTION OF ORDER DATED @;ﬂ?‘%'
© 14-5-2014 __PASSED _ BY _ THIS

HON’BLE __ TRIBUNAL __IN

'SERVICE APPEAL NO. 1616/2013.

RESPECTFULLY SHIEWITH,

Short facts giving rise to the present execution application are as under:-
1. ‘That the petitioner was appointed as Road Inspector (131°S-6)
after obscrving all legal and codal formalitics. He assumed the

charge of post accordingly.




-l

Page 2 0f 4

That the peti‘tioner was performing his duty with great zeal, zest

aI;d dev'otio-n: but stréngel){, -his appoiﬁtfﬁenf order was cancelled
by “Incompei;nt Authofity” in uttér \-'iolation of law as neither
a charge sheet alongwith ste{tément_of aIlegatioﬁs was served on
him nor a x:égular inquiry Waé cohducted.to substantiate his glﬁli']l
if any agair-llst- him. Similariy; héi&ier any show cause notice was
served on the petitioner nor he was provided any opportunity of

personal hearing before awarding the major penalty.

NN

That the petitioner felt aggrieved, filed a departmental appeal
against the impugned order but the same was not responded

within the statutory period of law. Therefore, he invoked the.

jurisdiction ol this Hon'ble ‘Tribunal by way of filing service

appeal No.1616/2013 praying therein that the impugned order

may graciously be set aside and the appellant may kindly be

reinstated in service with full back wages and benefits.

That this Hon’ble Tribunal was pleased to dispose .of the said
appeal with the following observations vide judgment dated

14-5-2015.

It is crystal clear from the above situation

 that on-one hand thé appellant has been ATE}{:@}‘&Q

cjected from service not in accordance
with the prescribed procedure. While on
the-ot-her hand that the appointment was
made - on - recommendation of the
- Selection Committee. Since departmental

appeal of the appellant has not yet been




‘- - o Page 4 of 4
f\} , ~In view of the ab*oye narrated facts . it is, thcr‘cfore.‘
humbly prayed that ~ hppropriach proceedings may graciously be
_ . initiated against  the Appellate’ Authority _(respon’de,nl No.2) for
disobedience of the orders/Judgment of this Hon’ ble Tribunal and he

o

may also be'awarded exemplary pumshment in accordance with law.

Sl

Petitioner

Thfdugh '

Dated:- 31-8-2015 - ' . Rizwanullah
‘ M.A.LL.B
Advocate High Court,
Peshawar

ﬁ%

Aﬂm FD
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< BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA -
" SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. /2015

1. Sanaullah S/O Ghulam Mohammad R/O Kot Azam, Tehsil and District Tank.

PETITIONER

VYERSUS

1. Secretary, C & W Department Khyber Pakhtunkhwa Peshawar ctc.

RESPONDENTS

 AFFIDAVIT

I, Sanaullah S/O Ghulam Mohammad R/O Kot Azam. Tchsil and
District Tank, do hereby solemnly affirm and declare that the contents of the

accompanied Execution Petition are true and correct to the best of my knowledge

and belief and that nothing has been concealed from this Hon"ble Tribunal.

DEPONENTT




, ~ OFFICE OF THE
.2~ == +> SUPERINTENDING ENGINEER
C&W CIRCLE, DIKHAN.

N03%, 1-M

Dated DIKhan the ’7/1 172015
REGISTERED -

Mr. Sanaullan .
S/0 Ghulam’ Muhammad
R/O Kot Azam,

- , Tehsil and District Tank.-
| - e T

SUBJECT  SERVICE APPEAL NO::1616/2013 — SANA ULLAH:S/O GHULAM
: MUHAMMAD R/O _KOT AZAM TEHSIL & DISTRICT TANK_ AND
. EXECUTION PETITION:NO. 98/2015. - ,
Reference  Khyber Pakhtunkhwa Service Tribunal order dated 14-05- 2015 read with
order dated 29-10-2015.

The unde.rsi.gtned being Appellate Authority has gone through contents
of Appeal and order of the Honorable KPK Service Tribunal , your appeal is disposed of -

and rejected. >
.-/l -

The fate of said action as taken by the undersigned has since been
communicated to Registrar, KPK Service Tribunal Peshawar vide this office memo
No.758/1-M, dated 13-11-2015 (Copy attached)..

DA/As above , SUPERINTENDING ENGINEER s
' C&W CIRCLE, DIKHAN.

‘Copyto the -

1- ‘Chief Engineer (Centre) C&W Department, Peshawar.
2- Additional Advocate General Khyber Pakhtunkhwa Service Tribunal
Peshawar :

3- The Sebtion Officer (Estab) C&W Department, Peshawar
4- The Section Officer (Litigation) C&W Department, Peshawar. :
5- The Executive Engineer C&W Division, Tank. - ‘

ATTESTED ‘ SUPERINTENDING ENGINEER




A

c S ‘ . OFFICE OF THE
' SUPERINTENDING ENGINEER
C&W CIRCLE; DIKHAN

- . Dated DIKhan the/_g {11/2015

To ‘ _ /

~

e

The Chief Engineer (Centre),
C&W Department,
Peshawar. .

- SUBJECT | SERVICE APPEAL NO. 1616 OF 2013 - SANAULLAH S/O
!, CHULAM MUHAMMAD R/O KOT AZAM TEHSIL & DISTT. TANK

AND EXECUTION PETITION NO.98/2015

Wwith reference to yp‘ur letter No.372-E/ 621/ CEC/ C&WD D‘a'ted

17-11-2015, whereby, you have forwarded copy of Judgment of Service Tribunal Khyber

pakhtunkhwa dated 14-05-2015 where the Service Tribunal directed that the Appellate

Authority to look into the matter strictly in accordance with law, rules and to decide the

same”.

N | 2- Now in pursuance of the advice tendered by the Establishment

Department (Regulation Wing) vide memo No. SOR-V (E&AD)/Gen/C&W/14 dated 05-

11-2015, the undersigned, stated Appellate Authority, has examined the matter/appeal
and found that the appointment of the said incumbent (Mr.Sanaullah) against the post

of Road Inspector being personal to incumbent, meaning thereby “Dying Cadre” from

1998, made by DCO Tank on 02-04-2008 was irregular, void'abinitio and contrary of the
/2003-04/FD, dated 12-04-2004,

instructions of Finance Departiment memo No.801/1-70
y the Govt. of

which was also transmitted to all DCOs, well in advance i.e in April 2004 b

A’ETES’EE@ | KPK in Finance Department.

3- in compliance of
the undersigned as APPELLATE AUTHORITY hereby reject the Appeal of Appellant as
orders of the Govt, were

the Judgment dated 14-05-2015 of the Service Tribunal,

the relevant rules/regulation and other ancillary instructions,

: "i{':"f:"wot applied in this appointment. ! g
SUPERINTENDING ENGigNEER
C&W CIRCLE, D.E.KHANE

Copy forwarded to the:- :
rvice Tribunal Peshawar with reference: to the

1- The Registrar, Khyber Pakhtunkhwa Se
Tribunal Judgment dated 14-05-2015 and dated 29-10-2015 in the subject Appeals

1. The Section Officer {Establishment) C&W Department, Peshawar.
1. The Executive Engineer C&W Division,Tank.

SUPERINTENDING ENGINEER
C&W CIRCLE, D.I.KHAN

2.

e e o 7 7

.




"~ BEFORE THE HON’BLE CHAIRMAN KHYBER PAKH “

Page 1 of 4

SERVICE TRIBUNAL PESHAWAR

R Esmﬂmz
MW'“@ l \aﬂoﬁ.ﬂ;

Execution Petition No. g g /2015 Ry Do 57 ...«ﬁ
o TR Gl . 5 - -

Sanaullah S/O Ghulam Mohammad R/O Kot Azam. Tehsil and District Taril:_{.

Pk

PETITIONER

T
S

VERSUS ~

1. Secretary, C & W Department Kh-yber Pakhtunkhwa Peshawar.

2. Chief Enginéer, C&W DepartmentKhyber Pakhtunkhwa Peshawar.
3. Superintending Engineer, C & " Depziftment D.Il.Khan.

4. Executive Engineer, C & W Department Tehsil and District D.I.Khan.

5. D]SU’}Ct Co- ordmation Officer Tank

RESPONDENTS

APPLICATION UNDER SECTION
7@2) (D) OF . THE KHYBER
"PAKHTUNKHWA SERVICE

TRIBUNAL - ACT, . 1974 FOR

EXECUTION OF ORDER DATED

- 14-5-2014__PASSED'_BY _ THIS

HON’BLE - TRIBUNAL IN

'SERVICE APPEAL NO. 1616/2013.

RESPECTFULLY SHEWITH,

Short facts giving rise to the present execution application are as under:-

1. That the petitioner was appointed as Road Inspector (BPS=6)
after observing all legal and codal formalitics. He assumed the

. charge of post accordingly.




T 27.11.2015 Petitioner With counsel and Mr. Abdur Rash

alongwith Addl: AG for respondents preéent. Ar’gumfents heard and

<3

record perused.

According to Jjudgment of this Tribunal dated 14 5.2015 it was
directed that the appellate authority shall decide thr* departmental

appeal of the pctl‘uoner strictly in accordance with Iaw.and rules. Vides

letter dated 16. 11 2015 and copies annexed the

\\

authority has rqected the departmental appeal of the petitioner and as

reto_:- the appei!éte
such the direc Uons (()nlauwd m the judpment stood Lomplacd with,
Learned counsel for the petitioner, while referrmg to the agonies
of the petitioner and case law réported as PLD 2013 sC 501 argued that
the petitioner is entltled to compensatory costs. This COUI’t is neither in
a position to assess .the agonies of the petitioner nor can calculate the

compensation includijng liability of the respondents as 5uch the prayer

O of the petitioner to th:s effect is rejected. The petltloner may, however,
/&
"P,:,;‘ cfaim any such cqmpensatlon in the prescribed manners before the1
/ ‘:.) . B toe
s

igned to th(;;/récord room.

=" Lhairman ~

}./.11.201.3
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. Bc.t‘ler Copy : R o : AV\W"’ L
: . _.OFFICE OF

" THE DISTRICT COORDINATION OFFICER

o TANK |
o NO 2333-361 |
DATED 03/06/2005

i o
. it Mr. Javed Ahmad Shah

* ¢+ S/o Pir Alam Shah,

Village Mulazai Tehsil &

District Tank.

Subject:-  APPOINTMENT AS ROAD INSPECTOR.

As recommended by the Departmental Selection Promotion and
appointment committee, you are hereby offered the Post of Road Inspector
BPS-6 (Contract Bases) @ Rs. 2160-110-5150-PM with Pluse usual
allowances as admissible under the rules. :

_If you accept the post on the following condition you should report
arrival for duty in the Office of the Deputy Director Works & Services,
Tank. : : .
().  Your appointment is purely on temporary basis & can be

terminated at 14 days (Fourteen Days) notice at any time
without assigning any reason irrespective of the tact that you
may be holding a post other than the once to which you were
originally appointed or on the payment of 15 days pay in lieu
of notice.

(11) In case you wish to résign any time 14 days notice shall be
' necessary otherwise 15 days pay shall be forfeited.

(ii1). You will join duty at you own expenses.

(iv). You will have to produce Mcdlcal Fitness Certificate on

reporting for duty.
Director Coordination Officer,
) - Tank )
Copy tothe:-
1.°  Executive District Officer, Finance & Planning Tank.

2. Deputy Director Work & Services, Tank.

3. " District Accounts Officer, Tank for information & necessary
action.

= - Director Coordination Officer,
f"'w } N (2 B
RYTT &L Tank




S OFFICE‘OF S\
: ' THE DISTRICT COORDINATi

A CTANK,
/- X NO. 1 4y
DATED & ¢,/ :
i o ] o .
' To' - “'.. R v
g R Mr. - GoharZaman I -'{ - : A ;
i R S/o Gul Zaman, - ozl L g Ll %
ge. Vlllage Kot Kat, Dlstnct Tank : % o _ IR
3 e ~ § o .
Subject: APPO!NTMENT AS ROAD INSPECTOR RN ':‘
. As recommended by the Departmental Selectlon Promonon and 'f".' "
apponnlment commlttee “you are herby offered the Post of Road lnspector agalnst the
existing vacancy caused due to retnrement of Gul Khan S/o Qadir Khan @ Rs 2160/- e
Pm. Plns usual allowances as admussrb[e under the rules in BPS-6 i.e 2160 110 5460. }
T you accept the post 0'1 the follow:ng condltlon yau should report arrival .
for duiy in the Ofﬁce of the Deputy Dlrector Works & Servrces Tank, - . o ;
-~ * , (- i . . .
(i) . Your appo:ntment is purc y on temporary basrs & can be termmated at '
. 14 days (Fourteen Days) notlce at any trme w:thout 'fassrgnlng any"
reason nrrespecuvc. of the fact that you may be holdnng a post oiher' .
than the one to which you were ong:nally appomted or on ths 3 payment F
) of 15 davs nay in lieu’ of nntuce ‘ ol S '_‘, S .
(i) | { In.case you wnsh to resngn atiany tlme 14 days notlce shall be
E necessary otherwise 15 days pay«shatl be forefe:ted 'f S
(iii) ' You will Jom duty at you own expenses St \. l,: L Ll
. (iv) You \ will have to produce Medrcal Fltness Cerﬂf cate on repomng for Lo
T duty. T e o
- ‘ “‘: X - . N .t - N - [ -
7 : I T
. g Drstnct rdina S
.Copy to the:- : ’ e .‘.._ S

- e

}Execunve D:stnct Officer, Fxnana.e& Plannlng'Tank ‘ T
] - . vt ‘

! Lo .
-Depuly Drrector Works& Services, Tank.” | o N

1
',Deslrlct Accounts Offi cer Tank for m;ormatuon &n cessary actlon

S i
: P s/ - i
Lo . b
o : i
i
4
. 1 [
I~ \ ‘ﬁ“ s / i
‘P‘ N
\’-be; [ .
~ oy P { : ,
GTme - f ¢
i
/ . : ; 1;
oo Ll
H RO e L
H .,:l' PR ~ S A . j;i
. ‘.. S K )‘ ; ',_”{‘”'-; ,7‘; k
T l.¢\ .’ " ’ " * .~ - .‘-" '
e ia g . =3
. .




)

(”"'. -
_

VAKALATNAMA

BEFORE, THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

. Service Appeal No } é é 72 2015

M@’“W lo~oG=30l b

Qmau[&‘ SA &Aué?m /%/Zc?/ﬂm//e/ //Ot

Azgm , Z@ Tehel &3 O bl Jon . APPELLANT / PETITIONER

VERSUS

C/WJF Jw%ﬁ%f 67005 ’*’7& Kpk. 2y @m/rs

RESPONDENTS

;;]M& , do hereby appoint Rizwanullah, Advocate %u—&

Peshawar to appear, plead, act, compromise, withdraw or refer to arbitration for me as my oo

Counsel / Advocate in the above noted matter, without any liability for his default and

with the authority to engage / appoint any other Advocate/Counsel on my costs.

I authorize the said Advocate to deposit, withdraw and receive on my behalf all sums and
- amounts payable .or deposited on my account in the above noted matter. The

Advocate/Counsel is also at liberty to leave my case at any stage of the proceedings, if

Dated: | - |Q/2015 W

CLIENT

" his any fee left unpaid or is outstanding against me.

@e@ Approved @ Accepted 5

p\o‘cED& \HPRM | !

Rdaooste WS — v
P , | : MR. RIZWANULLAH
Cantih ' Advocate High Court -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR .

 SERVICE APPEAL NO. 1366/2015

Mr: Sanaullah S/O Ghulam Muhammad ,
R/O Kot Azam Tehsil & Distt. Tankfj.............,...-......................................'._,.....Appellant

VERSUS

A

Chief Secretary Govt of Khyber pakhtunkwha Peshawar
Secretary, C& W Department Khyber pakhtunkhwa Peshawar.
Chief Engineer C&W Departmé__nt Khyber Pakhtunkhwa Peshawar.
Superintending Engiheer, C&W Department, DiKhan. L
Executive Engineer C& W Dep%rtment, Tehsil & District Tank.
District Coordination Officer Tank \
' - e RESPONAENES

COMMENTS ON BEHALF OF RESPONDENTS NO.1 T05

RESPECTFULLY SHEWETH

PRELINVIINART A2 82" ==

* PRELIMINARY OBJECTIONS

1- The instant appeal before this Honorable: Tribunal is not entertainable and
incompetent due to the facts that the appellant on his own conduct badly failed to
seek remedies from the proper forum when he was aggrieved of the orders dated
29-09-2008, and went in Civil Courts which lasted till January 2012, hence appeal is
badly time barred. : ' ‘

2- The contents of appeal are misconceiving and the real material and facts had been
kept concealed from this Hon'ble Tribunal. ‘

3- The appellant is estopped by his own conduct to prefer the instant appeal before
this Tribunal.

4- The Abpellant has got no locus standi and cause of action.
5- The Appellant has not come to the Tribunal with clean hand.

6- That the instant appeal is not maintainable under section 4 of the Service Tribunal
Act. '

COMMENTS AGAINST THE PRAYER IN APPEAL.

As stated in ‘the%préiiminary objections at-1, the impugned order of dated
' 29-09-2(5Q8 read with order dated 17-11-201.5 is opposed as the appeal being b_adly-
time barred. Even any depértmental appeal filed in the past prior to entering in Civil
Court if not decided within the_90-days of statutovry period, have failed to seek

remedy from the Tribunal under Section-4 of the KPK Service Tribunal Act, 1974.







FURTHER COMMENTS ON :

FACTS

1-

It is correct to the extent that the appellant was appointed by the DCO District

~ Tank on 02-04- 2008, but the post of Road Inspector was already declared Dying

Cadre Vide Finance Department Memo No.B-1/1- 70/2003 04/FD dated
12-04-2004 with copies to aII DCOs, the DCO thus |Ilegally made the appointment

of appellant as Road Inspector which is void abinitio.

incorrect. The |fiegal|tles of DCO on account of appointment in C&W Department
were reported to the Govt the competent Authority (Chief Secretary/Chief
Mlmster) ordered for the @robe with formal approval of the termination of
appellant. The Charge Shee?t & Statement of Allegation, Show Cause Notice of
illegalities is not warranted or to point the guilt on the part of Appellant so it not

warranted to personal hearmg of the appellant then.

It was a futile attempt of appellant who sued his case before Civil Judge-Ill Tank

thus the orders were set aside as impugned decree by the District Judgé, Tank.

Pertains to Court record.
Correct as stated/described by the appellant, the August High Court Peshawar
dismissed the Writ of appellant on 19-08-2013.

Incorrect.

i) The appellant neither submitted departmental appeal before the
competent/relevant authority nor narrated at any Stage in the litigations
car?ied in Civil Court viz Civil Judge/ District Session Judge or August High

Court.

ii) So far the orders dated 14-05-2015 relating to observance of orders of
this Tribunal have been complied with in its true spirit, despite that his
departmental appeal dated 16-01-2013, when the Writ of appellant was
adjudicated in the High Court was time bared of the original order as

issued on 29-09-2008.

Incorrect. The contention of appellant that paid no head to the lawful
order/judgment of this Honorable Tribunal order dated 14-05-2015 and then

filing execution petition before'the Tribunal was irrelevant and unrealistic.

Correct to the extent that in compliance of the directions of this Honorable

Tribunal, the Appellate authority decided the case on 13-11-2015 and rejécted,

~ the appellant was acccrdingly informed vide Respondent -4 order dated

Q-

17-11-2015. (Already annexed-) at page 46 of the Appeal).

Not comments, so far replying Respondents are concerning.

10- As explained in above paras the comments to Grounds are as under.




GROUNDS

A. Incorrect. The replymg Respondents are bound to follow with the

rules/Regulatrons of the Govt. which are applled in the appellant s case.

B. Incorrect. The matter of |lIegaI appointments was reported to the high-ups
' against the DCO who was coming under the Admlmstratlve Control of Govt.
(Chief Mmister/Chief Secretary) passed orders and: approval for initiating case

. ' against the culpnts with the direction to cancel the |llegal orders made by the

, DCO of Sub Engrneers and Road Inspector. The orders were then cancelled by
the DCO Tank’ vide No 6595 03/Acctt dated 06-11- 2008 and not by the Chlef

Secretary, hence falls and wrong mterpretation

C. M:sconcelvmg In the appellant case, it was not the matter of disaplmary nature
on. the part of appellant SO there was not necessary to issue charge
Sheet/Statement of allegation or Show Cause Notice to the appellant therefore
is misconception. ' |

D. Inthe current changed scenario, the Apex Supreme Court of Pakistan‘ orderswas
passed on 15-01-2014 in Civil Petition(s) No.2026 and 2029 of 2013 attracts i.e

“that one Wrong or any number of wrongs cannot be made basis to
justify an illegal action under the grab of Article 25 of the Constitution”
(Annexure -1}

E. Asper Para “D". _
F. Incorrect. The rejection order had been passed on the remand of previous

Service appeal to the appellate authority.

G. Incorrect and misconception.

H. Incorrect. The impugned order is in accordance with Law.

. Incorrect, as per Paras mentioned above, )

). The replying Respondents seek permission to advance further grounds at the

time of arguments.

In the light of above submissions, it is prayed that the appeal belng badly

Chief Engi&q\ é)/

C&W Department
Khyber Pakhtunkhwa Peshawar
(R€Spondent-1 & 2) (Respondent-3)

Superintending Engineer Engineer

C&W Circle D.I:Khan _ C&WDivision Tank.
(Respondent-4) {Respondent-5) -

time bared may please be dismissed wnth cost.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR .

SERVICE APPE_AL NO. 1366/2015

Mr. Sanaullah S/0 Ghu!am Muhammad
R/O Kot Azam Tehsil & Distt. Tank................................................,............_;...Appellant

VERSUS

Chief Secretary Govt of Khyber Pakhtunkwha Peshawar
Secretary, C & W Department Khyber Pakhtunkhwa Peshawar.
Chief Engineer C&W Department Khyber Pakhtunkhwa Peshawar.
Superlntendmg Engineer, C&W Department DIKhan '
Executive Engineer C & W Department, Tehsil & District Tank.
District Coordination Officer Tank

S i o

....Reespo'ndents

M

!, Abdur Rashid Tareen Admumstrat:ve Officer, Ofﬁce of the Chief
Englneer Centre C&W Department, Peshawar, do hereby solemnly afﬁrm and declare on
oath that the content of accompanying Parawise comments on behalf of Respondents

No.1to 5 are true and correct to the best of my knowledge and belief that nothing has

been concealed from this Honorable Court.

 AdminisRide r(Centre)'

Communication & 6 Works Depit;
Khyber Pak!nunun wa Peshawar,
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KHYBER 1’AKI~I’1‘UNKI-IWA SERVICE TRIBUNAL PESHAWAR

No. 860 /ST - " Dated 2475/ 2016

To
The Secretary C&W,
Peshawar

Subjccl‘: - JUDGMENT

[ am directed to forward herewitlh a certified copy of Judgement dated
10.5.2016 passed by this Tribunal on the above subject for strict compliance.

lincl: As above

REGISTRA ,

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




